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SCHEDULE 

OF 

BEP0BII8  FROM  WHICH  CASES  HAVE  BEEN  8ELBCIXD 

rOB   THB 

AMERICAN  DECISIONS. 


is  pf  Bthuw,  Mid  the  number  of  the  Anerloui  Ptfililfrw  la  vhleh  tt^f 
■re  re-reported  is  in  heATj-faeed  tetter. 


Alabama— <1  Miner)  12;  (1  Stew.)  18;  (2  Stew.)  19,  20;  (3  Stew.)  20,  21; 

(1  Stew,  k  P.)  21;  (1,  2,  3  Stew.  &  P.)  23;  (4,  5  Stew.  &  P.)  24;  (5 Stew. 

&  P.,  and  1  Porter)  26;  (1,  2  Porter)  27;  (3, 4  Porter)  29;  (4»  6, 6  Porter) 

90;  (6,  7  Porter)  31;  (8,  9  Porter)  33;  (1)  34,  35;  (2,  3)  36;  (3,  4)  37; 

(4,  6)  39;   (6,  7)  41;  (7.  8)  42;  (9.  10)  44;  (U,  12)  46;   (13,  14.  15)  48; 

(16,  16)  50;  (17.  18)  52;  (18,  19)  54;  (20.  21)  56;  (22,  23)  5a 
AbkaN8A8-(1,  2)  33;   (2)  35;  (3)  36;  (4)  37,  38;  (5)  39,  41;  (6)  42;  (7,  8) 

44,  46;  (8,  9)  47;  (9,  10)  50;  (10.  11)  52;  (11,  12)  54;  (12,  13)  56;  (13, 

14)58. 
Calhobjoa— (1)  52,  54;  (2)  56;  (3)  58. 
CoKNEcncuT— (Kirby,  and  1, 2  Root)  1;  (1, 2  Day)  2;  (3  Day)  3;  (4  Day)  4; 

(5  Day)  5;  (1)  6.  7;  (2)  7;  (3)  8;  (4)  10;  (5)  13;  (6)  16;  (7)  18;  (8)  20; 

(9)  21;  (10)  25,  26,  27;  (11)  27,  29;  (12)  30,  31;  (13)  33;  (13,  14)  35; 

(14)  36;  (15)  38,  39;  (16)  41;  (17, 18)  44;  (18)  46;  (19)  48;  (19,  20)  50; 

(20)  52;  (21)  54;  (21,  22)  56;  (22)  58. 
Delawabk-(1  Harr.)  23,  25,  26,  27;  (2  Harr.)  29,  30,  31,  33;   (4  Harr.) 

42,  44;  (5  Harr.)  48. 
Florida— (1)  44,  46;  (2)  48,  50;  (3)  52;  (4)  54,  56;  (5)  5a 
Gboboia— (1  T.  U.  P.  Charlton)  4;  (1)  44;  (2,  3)  46;  (4,  6)  48;  (6,  7)  50;  (8,  9) 

52;  (9,  10)  54;  (11,  12)  56;  (12,  13,  14)  5a 
Iljjyoi5->(Bree8e)  2;  (1  Scam.)  25,  26,  27,  28,  29,  30,  32,  33;  (2  Scam.) 

33,  35;   (3  Scam.)  36;   (3.  4  Scam.)  38;   (4  Scam.)  39;   (1  Gilm.)  41; 

(2  Gilm.)  43;  (3  Gilm.)  44;  (4  GUm.)  46;  (5  Gilm.)  48,  50;  (11)  50;  (11, 

12)  52;  (12,  13)  54;  (13,  14),  56;  (14,  15)  58. 
Ibbiana— (1  Blackf.)  12;  (2  Blackf. )  18,  20,  21;  3  Blackf.  25,  26;  (4  Blackf.) 

2a  29,  30,  32;   (5  BUckf.)  32,  33,  35,  36;   (6  Blackf.)  36,  38,  39; 

(7  Hlaokf.)  39,  41,  43;  (8  Blackf.)  44,  46;  (1)  48,  50;  (2)  52;  (2, 3)  54| 

(3)  56;  (4)  58. 
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10  Schedule. 

Iowa— (MorriB)  39,  41,  43;  (1  G.  Greene)  46^  48^  50;  (2  G.  Greene)  52; 
(3  G.  Greene)  54,  56. 

Kbntuort— (1  Sneed)  2;  (Hardin)  3;  (1  Bibb)  4;  (2  Bibb)  4,  5;  (3  Bibb)  6; 
(4  Bibb)  7;  (1  A.  K.  Marsh.)  10;  (2  A.  K.  Marab.,  and  Litt.  SeL  Caa.)  12; 
(3  A.  K.  Marsh.,  and  1,  2  litt.)  13;  (3,  4  Litt.)  14;  (I,  2  Mon.,  and  5 
Liu.)  15;  (3,  4  Mon.)  16;  (5,  6  Mon.)  17;  (7  Mon.)  18;  (1,  2,  3  J.  J. 
Marsh.)  19;  (3,  4,  5  J.  J.  Marsh.)  20;  (5,  6  J.  J.  Marsh.)  22;  (7  J.  J. 
Marsh.)  22,  23;  (1  Dana)  25;  (2  Dana)  26;  (3  Dana)  28;  (4  Dana)  29; 
(5  Dana)  30;  (6,  7  Dana)  32;  (8,  9  Dana)  33;  (9  Dana,  and  1  B.  Mon.) 
35;  (1,  2  B.  Mon.)  36;  (2,  3  B.  Mon.)  38;  (3,  4  B.  Mon.)  39;  (4,  5  B. 
Mon.)  41;  (5,  6  B.  Moo.)  43;  (6  B.  Mon.)  44;  (7  B.  Mon.)  45;  (7,  8  B. 
Mon.)  46;  (8,  9  B.  Mon.)  48;  (9,  10  B.  Mon.)  50;  (10,  11  B.  Mon.)  52; 
(12  B.  Mon.)  54;  (13  B.  Mon.)  56j  (14  B.  Mon.)  58. 

Lpt7i8iANA~(l,  2,  3  Mart.)  5;  (3, 4  Mart.)  6;  (5,  6, 7  Mart.)  12;  (8,  9,  10,  11, 
12  Mart.)  13;  (1,  2  Mart.,  N.  S.)  14;  (3  Mart.,  N.  S.)  15;  (4,  6  Mart, 
N.  S.)  16;  (6  Mart.,  N.  S.)  17;  (7  Mart.,  N.  S.)  18;  (8  Mart.,  N.  S.)  19, 
20;  (1,  2)  20;  (2,  3)  22;  (3,  4)  23;  (5,  6)  25;  (6,  7)  26;  (8)  28;  (9,  10) 
29;  (11)  30;  (12)  32;  (13,  14)  33;  (15,  16)  35;  (17,  18,  19)  36;  (1  Bob.) 
36;  (1,  2,  3  Rob.)  38;  (4.  5.  6  Rob.)  39;  (6,  7,  8,  9  Rob.)  41;  (10,  11, 12 
Rob.)  43;  (1  Ann.)  45;  (2  Ann.)  46;  (3  Ann.)  48;  (4  Ann.)  50;  (5  Ann.) 
52;  (6  Ann.)  54;  (7  Ann.)  56;  (8  Ann.)  58. 

Maikb— (1  Greenl.)  10;  (2  Greenl.)  11;  (3  GreenL)  14;  (4  Greenl.)  16; 
(5  Greenl.)  17;  (6  Greenl.)  19;  (6,  7  Greenl)  20;  (7,  8  GreenL)  22;  (8,  9 
Greenl.)  23;  (10  Me.)  25;  (11)  25,  26;  (12)  28;  (13)  29;  (14)  30,  31; 
(15)  32;  (15,  16)  33;  (17)  35;  (18,  19)  36;  (20)  37;  (21,  22)  38;  (22,  23) 
39;  (23,  24)  41;  (25)  43;  (26)  45;  (26,  27)  46;  (28,  29)  48;  (29,  30,  31) 
50;  (31,  32)  52;  (32,  33)  54;  (34,  35)  56;  (35,  36,  37)  58. 

MabtlakiMI.  2,  3,  4  H.  ^  M.)  1;  (1  H.  &  J.)  2;  (2  H.  &  J.)  3;  (3  H.  &  J.) 
5,  6;  (4  H.  &  J.)  7;  (5  H.  &  J.)  9;  (6  H.  &  J.)  14;  (7  H.  &  J.)  16;  (1  BL 
Ch.)  17, 18;  (1  H.  &  G.)  18;  (1,  2  GiU  &,  J.)  19;  (2  Bl.  Ch.,  and  2, 3  G. 
&  J.)  20;  (3  Bl.  Ch.,  and  3  G.  &;  J.)  22;  (4,  5  G.  &  J.)  23;  (5,  6  G.  &;  J.) 
25;  (6,  7  G.  &;  J.)  26;  (7  G.  &  J.)  28;  (8  G.  &  J.)  29;  (9  G.  &  J.)  31; 
(10  G.  k  J.)  32;  (11  G.  &  J.)  33,  35,  37;  (12  G.  &  J.)  38;  (1  Gill)  39; 
(2  Gill)  41;  (3  Gill)  43;  (4  Gill)  45;  (5,  6  Gill)  46;  (6,  7  Gill)  48;  (8  Gill) 
50;  (9  Gill)  52;  (1)  54;  (2,  3)  56. 

HAaSACHUSSTTS— (Quincy)  1;  (1)  2;  (2,  3,  4)  3;  (5,  6)  4;  (7,  8)  5;  (9,  10,  11) 
6;  (12,  13,  14)  7;  (15,  16)  8;  (17)  9;  (1  Pick.)  11;  (2  Pick.)  13;  (3  Pick.) 
15;  (4,  6  Pick.)  16;  (6  Pick.)  17;  (7,  8,  9  Pick.)  19;  (9,  10  Pick.)  20; 
(11,  12  Pick.)  22;  (12,  13  Pick.)  24;  (13,  14, 15  Pick.)  25;  (15,  16  Pick.) 
26;  (16,  i7  Pick.)  28;  (18  Pick.)  29;  (19  Pick.)  31;  (20  Pick.)  32;  (22 
Pick.)  33;  (23  Hck.)  34;  (24  Pick.,  and  1,  2  Met.)  35;  (2,  3  Met.)  37; 
(3»  4,  5  Met.)  38;  (5,  6,  7  Met.)  39;  (7,  8  Met.)  41;  (9,  10  Met)  43; 
(11,  12  Met)  45;  (12,  13  Met)  46;  (1,  2  Cnsh.)  48;  (3,  4  Cash.)  50; 
(5  Cosh.)  51;  (5,  6  Cash.)  52;  (6  Cash.)  53;  (7,  8  Cash.)  54;  (9  Cosh.) 
55,  57;  (10  Cash.)  57. 

MlOHIGAN— (1  Doug.)  40,  41;  (2Doag.)  43,  45,  47;  (1)  48^  51,  53;  (2)  55» 
67. 

MnmxsoTA— (1)  55. 

MlBBissiPPi— (Walker)  12;  (1  How.)  26,  28,  29,  31;  (2  How.)  32;  (3, 4  How.) 
34;  (4, 5  How.)  35;  (5  How.)  37;  (6  How.)  38;  (7  How.,  and  1  S.  & M.) 
40;  (2,  3  S.  &  M.)  41;  (4,  5  S.  &  M.)  43;  (5,  6,  7  S.  &  M.)  45;  (8,  0  S. 
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k  M.)  47;  (9,  10  S.  ft  M.)  48;  (11  S.  ft  M.)  49;  (12,  13  S.  ft  M.)  51; 
(13,  14  S.  ft  M.)  53;  (23)  55,  57;  (24,  25)  57. 

MiSBOURl— (1)  13,  14;  (2)  22;  (3)  22,  23,  25,  26;  (4)  2B,  29,  31;  (5)  31, 
32;  (6)  34,  35;  (7)  37,  38;  (8)  40.  41;  (9)  43;  (9,  10)  45;  (10,  11)  47; 
(11,  12)  49;  (12)  51;  (13)  53;  (14,  15)  55;  (15,  16,  17)  57. 

New  Hampshire— (1)  8;  (2)  9;  (3)  14;  (4)  17;  (5)  20,  22;  (6)  23,  25,  26; 
(7)  26,  28;  (S)  28,  29,  31;  (9)  31,  32;  (10)  34;  (11)  35;  (12)  37;  (13) 
38;  (13,  14)  40;  (15,  16)  41;  (16,  17)  43;  (18)  45,  47;  (19)  49;  (19,  20) 
51;  (21,  22)  53;  (22,  23,  24)  55;  (24,  25,  26)  57. 

New  Jersey— (Coxe)  1;  (1  Pen.)  2;  (2  Ten.)  4;  (1  South.)  7;  (2  South.)  8; 
(1  Halst.)  10;  (2  Halst.)  11;  (3  Halst.)  14;  (4  Habt.)  17;  (5  Halst.)  18; 
(6  Halst.)  19,  20;  (1  Sax.,  7  Halst.)  21;  (1  Gr.,  1  Sax.,  7  Halst.)  22; 
(ISax.,  lGr.)23;  (1,  2Gr.)25;  (2Gr.)27;  (3  Gr.)  28,  29;(2Gr.  Ch.) 
29;  (1  Harr.,  3  Gr.  Ch.)  31;  (1  Harr.,  1  Gr.  Ch.)  32;  (2  Hair.,  1  Gr.  Ch.) 
34;  (1  Gr.  Ch.,  2,  3  Harr.)  35;  (3  Harr.)  37;  (3  Gr.  Ch..  1  Spencer,  3  ft 
4  Harr.)  38;  (1  Spencer,  3  Gr.  Ch.)  40;  (3  Gr.  Ch.)41;  (1  Spencer,  3Gr. 
Ch.,  1  Halst.  Ch.)  43;  (1  Spencer,  1  Halst.  Ch.)  45;  (1  Zab.,  2  Halst 
Ch.)  47;  (2  Zab.,  3  Halst  Ch.)  51;  (2,  3  Zab.)  53;  (3  Zab.,  4  Halst  Ch.) 
55;  (3  Zab.,  1  Stock.  Ch.)  57. 

New  York— I,  2  Johns.  Cas.)  1;  (3  Johns.  Cas..  1,  2  Cai.  Cas.,  1,  2,  3  Cai.) 
2;  (1,  2,  3  Johns.)  3;  (4,  5  Johns.)  4;  (6,  7,  8  Johns.)  5;  (9,  10,  11  Johns.) 
6;  (12,  13,  14  Johns.,  1,  2  Johns.  Ch.)  7;  (15,  16,  17  Johns.,  3,  4  Johns. 
Ch.)  8;  (18  Johns.,  5  Johns.  Ch.)  9;  (19  Johns.,  6  Johns.  Ch.)  10;  (20 
Johns.,  7  Johns.  Ch.)  11;  (1  Cow.)  13;  (Hop.  Ch.,  and  2  Cow.)  14;  (3,  4, 
6Cow.)  15;  (6Ck)w.)  16;  (7  Ck)w.)  17;  (8,  9  Cow.)  18;  (I  Pai.,  1,  2  Wend.) 
19;  (2,  3  Wend.)  20;  (2  Pai.,  4,  5,  6  Wend.)  21;  (2, 3  Pai..  6,  7, 8  Wend.) 
22;  (3  Pai.)  23,  24;  (8,  9,  10  Wend.)  24;  (4  Pai.,  10,  11  Wend.)  25; 
(4  Pai,  11,  12,  13  Wend.)  27;  (5  Pai,  13,  14  Wend.)  28;  (6  Pai.)  29; 
(15,  16  Wend.)  30;  (6,  7  Pai.,  17.  18  Wend.;  31;  (7  PaL.  19,  20  Wend.) 
32;  (7,  8  Pai.,  21,  22  Wend.)  34;  (23,  24,  25  Wend.,  8  Pai.)  35;  (25, 26 
Wend.,  1,  2  HiU,  9  Pai.)  37;  (9  Pai.,  2,  3  Hill)  38;  (10  Pai.,  4.  5,  6  Hill) 
40;  (6  Hill)  41;  (7  Hill,  10,  11  PaL)  42;  (1,  2  Denio,  11  Pai.,  1  Barb. 
Ch.)  43;  (1,  2  Barb.  Ch.,  3  Denio)  45;  (4,  5  Denio,  2  Barb.  Ch.)  47; 
(3  Barb.  Ch.,  5  Denio)  49;  (1,  2)  49;  (2,  3)  51;  (3,  4)  53;  (4,  5,  6)  55; 
(6,  7)  57. 

HoBTH  Carouna— (1  Mart,  1  Hayv.,  1  Tayl.)  1;  (2  Hayw.,  1  Conf.)-2; 
(1  Murph.)  3,  4;  (2  Murph.)  5;  ( 1,  2  Law  Rep.)  6;  (1  T.  R.)  7;  (3  Murph., 
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Stuabt  V.  Glabx's  Lessbb. 

[a  8wA>,  9.] 

Term  "  Natioablb  Aitsb  "  in  Common  Law  applies  to  thoM  ri^m  itt 

which  the  tide  ebbs  and  flows. 
Term  "Navioablb  Riykb"  in  Civil  Law  applies  to  those  riTers  oapable 

of  being  navigated  regardless  of  the  ebb  and  flow  of  the  tide. 
OwNEBSBip  OF  Soil  Covered  bt  Waters  of  Navigable  Biveb  is  vested 

in  the  pnblic. 
Ownership  of  Soil  Covered  bt  Watebs  of  Unnavioablb  Biveb  Is 

vested  in  the  riparian  proprietors, 

Ejeotmekt.  Appeal  from  the  circuit  court  of  Waahixigtoii 
county.    The  facts  are  stated  in  the  opinion. 

T.  A.  B.  Ndson,  for  the  plaintiff  in  error. 
Arnold f  for  the  defendant  in  error. 

By  Coorty  McKinhkt,  J.  This  was  an  action  of  ejectment  in 
the  circuit  court  of  Washington  county,  brought  for  the  recov- 
eiy  of  a  small  island  in  the  Nolachucky  river.  The  lessor  of 
the  plaintiff  claims  title  under  a  grant  from  this  state,  dated  the 
twenty-first  of  July,  1842,  for  twenty  acres,  covering  a  portion 
of  the  bed  of  the  river,  from  bank  to  bank,  and  expressly  call- 
ing to  include  the  island  in  controversy.  The  plaintiff  in  error, 
who  was  defendant  in  the  action,  claims  title  to  said  island 
imder  a  grant  from  the  state  of  North  Carolina  to  Cornelius 
WSeal,  for  two  hundred  acres,  dated  the  twenty-sixth  of  Octo- 
ber, 1786.  This  grant  calls  to  begin  at  a  marked  tree  on  the 
bank  of  Nolachucky  river;  thence  various  courses  and 

Dso.  Vol.  LVin->A  4t 
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to  a  stake  on  the  bank  of  said  river,  at  a  different  point;  and 
**then  up  the  different  meanders  of  the  said  river  to  the  place  of 
beginning." 

The  decision  rests  upon  the  question  whether  or  not  the 
Nolachuckj  river  is  a  navigable  stream,  in  the  legal  sense  of 
that  term.  If  it  be  such,  then  it  is  clear  that  the  boundary  of 
the  O'Neal  grant  would  be  the  margin  of  the  river,  and  the 
island  in  controversy  would  not  be  included  in  said  grant,  but 
would  pass  to  the  lessor  of  the  plaintiff  under  his  younger 
grant,  which  in  terms  embraces  it.  If  it  be  not  a  navigable 
stream,  tLen  it  is  equally  clear  that  said  island  is  covered  by  the 
O'Neal  grant,  upon  the  well-established  principle  of  construc- 
tion that  grants  of  land  bounded  on  rivers,  or  upon  the  margins 
of  the  same,  or  along  the  same,  convey  the  exclusive  right  and 
title  of  the  grantee  to  the  centre  or  thread  of  the  stream,  unless 
the  terms  of  the  grant  limit  the  boundaiy  to  the  margin  of  the 
river — said  island  lying  adjacent  to  the  bank  of  the  river,  cov- 
ered by  the  O'Neal  grant,  and  exclusively  between  said  bank 
and  the  center  of  the  stream. 

Without  stopping  to  notice  the  proof  in  the  record,  or  to 
comment  on  the  charge  of  the  court,  we  will  confine  ourselves 
to  a  brief  discussion  of  the  legal  principles  which,  we  thiuk, 
apply  to  the  case. 

By  the  common  law  all  tide-water  rivers  are  navigable  to  the 
extent  of  the  flow  and  reflow  of  the  tide,  and  the  absolute  pro- 
prietary interest  in  the  same  is  in  the  crown;  the  right  of  soil 
of  owners  of  land  bounded  by  such  tide-water  streams  extend- 
ing only  to  high-water  mark.  The  term  ''navigable"  has  in 
law  a  technical  sense;  and  as  appHed  to  rivers,  in  England, 
does  not  mean  such  as  in  their  ordinary  state  are  navigable  in 
fact,  but  only  to  those  in  which  the  tide  ebbs  and  flows,  and  so 
far  only  as  the  influence  of  the  tide  extends;  above  the  line 
where  the  tide  ceases  to  have  effect  the  rule  of  property  is  re- 
versed, and  the  property  in  the  soU,  or  bed  of  the  liver,  is  in 
the  riparian  proprietor^  And  such  also  is  the  principle  ;f  the 
common  law  in  reference  to  all  streams  not  navigable  in  the 
legal  sense. 

The  rule  of  the  common  law,  as  to  what  is  a  navigable  river, 
namely,  the  flow  and  reflow  of  the  tide,  was  declared  by  this 
court,  in  Elder  v.  BurruSy  6  Humph.  358,  366,  to  be  inapplicable 
to  this  state;  and  such  has  been  the  course  of  decisions  in  some 
of  the  other  American  courts.  This  criterion,  as  applied  to 
England,  may  be  appropriate  and  practical,  because  perhaps  it 


Sept  1852.]        Stuart  v.  Clabk's  Lessee.  51 

embraces  pretty  much  the  entire  extent  of  aU  iiTers  which,  in 
point  of  fact,  are  navigable;  bat  it  would  be  mofit  absurd  in  its 
application  to  our  large  fresh-water  rivers,  which,  though  not 
subject  to  the  influence  of  the  tide,  are  yet  fitted  by  nature,  in 
their  ordinary  state,  for  all  the  common  purposes  of  navigation. 

The  court,  in  ^der  v.  Burr  us,  supra,  rejected  the  common-law 
rule,  and  followed  the  rule  of  the  civil  law,  as  to  what  constitutes 
a  navigable  river.  According  to  the  civil  law,  "  navigable  rivers 
are  not  merely  rivers  In  which  the  tide  flows  and  reflows,  but 
rivers  capable  of  being  navigated;  that  is,  navigable  in  the  com- 
mon sense  of  the  term.  In  the  words  of  the  digest,  a  navigable 
river  is  statio  ilurre  navigio:  Angell  on  Watercourses,  sec.  550. 

In  Pennsylvania,  the  common  law  has  been  held  inapplicable 
to  the  great  inland  rivers  of  that  state,  and  that  the  owners  of 
the  land  on  their  banks  do  not,  therefore,  acquire  any  right  ta 
the  soil  covered  by  the  waters  of  such  rivers,  but  that  the  soil 
and  waters  remain  in  the  public:  Carson  v.  EUaer,  2  Binn.  475 
[4  Am.  Dec.  463];  Shrunk  v.  SchuyUeiU  Nav.  Co.,  14  Serg.  &  B. 
71. 

In  North  Carolina,  it  is  settled  that  the  ebbing  and  flowing  of 
the  tide  is  not  the  sole  test  of  a  navigable  river.  That  if  a  rivei 
be  deep  enough  for  sea  vessels  to  navigate  to  and  from  the  ocean, 
it  is  a  navigable  stream,  and  the  boundary  of  the  adjacent  land 
is  not  the  thread  or  middle  of  the  channel:  Wilson  v.  Forbes,  2 
Dev.  L.  80;  Ingram  v.  ThreadgUl,  3  Id.  59.  In  Collins  v.  Ben- 
bury,  3  Ired.  L.  277  [38  Am.  Dec.  722],  the  court  said  a  navi- 
gable stream  existed  when  the  waters  were  sufficient  in  fact  to 
afford  a  common  passage  for  people  in  sea  vessels.  The  same 
general  doctrine  has  been  held  in  South  Carolina:  Cotes \.  Wad- 
Kngton,  1  McCord,  580  [10  Am.  Dec.  699]. 

It  is  to  be  remarked,  that  the  only  change  of  the  common  law 
effected  by  the  adoption  of  the  rule  of  the  civil  law,  with  us,  is 
the  substitution  of  a  new  and  more  appropriate  criterion  of  a 
navigable  river;  and  that  is,  not  the  flow  and  reflow  of  the  tide, 
but  simply  the  fact  whether  the  river,  in  the  ordinary  state  of 
the  water,  is  capable  of  and  suited  to  the  usual  purposes  of 
navigation.  In  all  other  respects,  the  principles  of  the  common 
law,  regulating  and  defining  the  respective  rights  of  the  public 
and  of  the  riparian  proprietors  in  rivers  of  whatever  character. 
remain  unchanged,  and  are  to  be  applied  by  our  courts. 

But  it  is  to  be  borne  in  mind  that,  although  we  have  adopted 
a  new  test  of  the  navigableness  of  rivers,  different  from  that  of 
the  common  law,  still,  the  term  "navigable/'  as  applied  to 
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BixeamSy  is  no  less  a  "word  of  technical  meaning  Hum  at  common 
law;  and  the  distinction  between  the  technical  sense  of  the  term 
and  its  common  acceptation  is  important  to  be  kept  in  view,  in 
inquiring  into  the  respective  rights  of  the  public  and  the  ripa- 
rian owners,  in  reference  to  the  property  in  the  soil,  as  well  as  in 
the  use  of  watercourses. 

We  feel  the  difficulty  of  the  attempt,  under  the  rule  of  the 
civil  law,  to  define  with  exact  precision  what  is  a  navigable  river, 
in  the  legal  sense  of  the  term.  We  are  aware  of  no  less  excep- 
tionable criterion  than  that  to  be  extracted  from  some  of  the 
cases  before  referred  to,  namely,  a  river  capable,  in  the  ordinary 
state  of  the  water,  of  navigation,  ascending  and  descending,  by 
eea  vessels;  that  is,  such  vessels  as  are  employed  in  the  ordinary 
purposes  of  commerce,  whether  foreign  or  inland,  and  whether 
€team  or  sail  vessels. 

The  only  view  in  which  it  becomes  a  matter  of  any  great  prac- 
tical importance  to  distinguish  between  rivers  that  are  navigable 
4n  the  technical  sense  and  those  that  are  not  so  is  in  reference 
to  the  rights  of  the  public  and  the  adjacent  owners,  in  respect 
to  the  ownership  of  the  bed  of  the  stream;  for,  so  for  as  regards 
the  use  of  the  stream  for  all  purposes  of  navigation,  the  public 
liave  the  same  right  whether  it  be  navigable  or  not  navigable. 

If  the  river  be  a  public  navigable  stream  in  the  legal  sense, 
the  soil  covered  by  the  water,  as  well  as  the  use  of  the  stream, 
l>elongs  to  the  public.  But  if  it  be  not  navigable  in  the  legal 
meaning  of  the  term — as  is  the  case  in  England  as  to  all  streams 
above  the  flow  of  the  tide — the  ownership  of  the  bed  of  the  stream 
is  in  the  riparian  proprietors,  but  the  public  have  an  easement 
therein  for  the  purposes  of  transportation  and  commercial  in- 
tercourse. A  distinction  is  taken  by  the  common  law  between 
streams  which,  in  the  common  acceptation  of  the  term,  are  suited 
to  Bome  purposes  of  navigation,  and  small,  shallow  streams 
^hich  are  not  so.  In  respect  to  the  former — which,  though  not 
navigable  in  the  sense  of  the  law,  are  yet  of  sufficient  depth, 
naturally,  for  valuable  floatage,  as  for  rafts,  flat  boats,  and  per- 
liaps  small  vessels  of  lighter  draft  than  ordinary — ^while  it  is 
settled  that  the  right  of  property  in  the  bed  of  the  stream  is 
▼ested  in  the  riparian  proprietor,  and  in  that  respect  it  is  to  be 
regarded  as  private  river;  still  it  is  equally  well  settled  that 
the  public  have  a  right  to  the  free  and  uninterrupted  use  and 
enjoyment  of  such  stream  for  all  the  purposes  of  transportation 
and  navigation  to  which  it  is  naturally  adapted.^  And  this  ease- 
ment, or  ''servitude  of  public  interest,"  in  the  phrase  of  th« 
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Boman  law,  is  as  absolute  and  unlixiiited  in  the  paUio,  in  refer- 
ence  to  this  class  of  riyers,  as  to  rirers  navigable  in  the  teehni* 
cal  meaning  of  the  term. 

But  as  to  shallow  streams,  unfit  for  such  purposes  of  trans- 
portation and  commerce,  both  the  right  of  property  and  use  are 
wholly  and  absolutely  in  the  owner  of  the  adjoining  lands: 
AngeU  on  Watercourses,  sees.  535,  539,  and  the  authorities 
there  referred  to;  3  Kenfs  Com.  411,  427. 

From  the  foregoing^ principles,  it  necessarily  follows  that  the 
judgment  in  the  present  case  is  erroneous,  and  must  be  reyersed 
for  misdirection  of  the  court  in  the  charge  to  the  jury. 

Haying  considered  this  case  upon  the  principles  of  law  in« 
yolyed  in  it,  rather  than  upon  the  facts,  we  do  not  feel  it  incum- 
bent upon  us  to  express  any  opinion  as  to  the  character  of  the 
Nolachucky  riyer — ^whether  nayigable  or  otherwise.  This  ques- 
tion, howeyer,  upon  the  principles  herein  laid  down,  will  be  of 
no  difficult  solution. 

Neither  haye  we  deemed  it  material  to  notice  particularly  the 
act  of  1799,  chapter  35,  and  other  subsequent  acts  of  like  im- 
port— declaring  that  the  nayigation  of  Nolachucky  and  certain 
other  riyers  "  shall  be  and  remain  free  and  open;"  and  affixing 
a  penally  for  any  obstruction  thereof.  We  suppose  that  legis- 
lation of  this  character  was  neither  designed  to  haye,  nor  can 
be  allowed  to  haye,  any  effect  whateyer  ui>on  the  rights  of  the 
riparian  proprietors.  More  especially  can  it  haye  no  effect  upon 
such  rights  acquired  prior  to  the  date  of  the  earliest  statute 
upon  the  subject.  But  these  acts,  so  far  as  they  proyide  that  the 
riyers  shall  remain  open  and  free  for  purposes  of  nayigation,  are 
merely  declaratory  of  the  common  law,  as  has  already  been  shown. 

The  competency  of  the  legislature  to  affect  the  rights  of  the 
riparian  owner,  without  compensation  to  him,  is  a  point  which 
calls  for  no  discussion  in  this  case. 

The  general  principle  asserted  in  the  case  of  Elder  y.  Burrus, 
preyiously  noticed,  is  fully  approyed;  but  the  application  of 
that  principle  to  the  facts  of  the  particular  case-HBo  far  as  that 
may  be  inconsistent  with  the  general  principles  herein  laid  down 
— we  are  not  prepared  to  sanction. 

Judgment  reyersed. 

NAyiOABLB  RiyxBS,  What  ars  :  See  Canon  y.  Bkmer^  4  Am.  Deo.  403| 
Arnold  y.  Mundjf,  10  Id.  356;  CcUea  r.  Wadiingkm,  Id.  699;  Hooker  ▼.  Owm- 
aiin^t,  II  Id.  249;  CommonwedUh  ▼.  Chapm,  16  Id.  886;  MaHin  r.  JeU,  8S 
Id.  120;  CoUnu  t.  Benbtary,  38  Id.  722;  8taU  ▼.  Thompoon^  47  Id.  688;  Poo> 
pkY.CUy  qfSk  LouU,  48  Id.  339;  McOulhugh  y.  WaU,  53  Id.  715. 
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Owukbship  OB  Pbopebtt  in  Watebooubse:  See  Home  ▼.  RUhard»,  2 
Am.  Dea  574;  Gardner  v.  Newburgh,  7  Id.  526;  ^nu>2<i  y.  Mundp,  10  Id. 
854;  Caie$  v.  WadlingUm^  Id.  699;  /?o<7er«  v.  Jbnea,  19  Id.  493;  Chapman  ▼. 
KimbaU,  21  Id.  707;  /?arit<;r  v.  ^a(e«,  23  Id.  073;  //o^an  v.  Campbell,  33  Id. 
267;  ifayor  etc.  of  Mobile  v.  Eslava,  Id.  325;  Porter  v.  CW^r  MUldam  Co., 
rj  Id.  56;  aoUtfM  V.  Benbury,  38  Id.  722;  S.  C,  42  Id.  155;  BaiUey  v.  P.  fF. 
dfc  B.  R.  R.  Co.,  44  Id.  593;  McCuUough  v.  WaU,  53  Id.  715. 


Pearoe  V.  Hawkins. 

[2  8 WAX,  87.] 

Pabtt  Insligibijb  to  Office  of  Coxstablb,  althoagh  invested  irith  tba 
fonnB  of  office  and  his  official  acts  deemed  good  and  valid  as  to  third 
persons,  as  if  he  were  an  officer  de  jure,  can  not  when  pat  on  his  own  de- 
fense justify  under  hia  office. 

Tboveb.  Appeal  from  the  circuit  court  of  Bradley  county. 
The  facts  are  stated  in  the  opinion. 

TrewhUt,  for  the  plaintiff  in  error. 

Bowles  and  Gaul,  for  the  defendant  in  error. 

By  Court,  Totten,  J.  Trover  for  a  horse.  The  defendant 
justifies  the  seizure  and  sale  of  the  property  in  question,  in  virtue 
of  his  office  of  constable,  and  the  process  in  his  hands.  But  as 
he  was  resident  of  in  the  tenth  civil  district  when  elected  con- 
stable for  the  eleventh,  he  was  ineligible  to  the  office,  and  his 
appointment  was  void. 

And  in  an  action  against  him  for  an  alleged  trespass,  he  can 
not  defend  and  justify  the  act  as  being  done  in  virtue  of  hia 
office,  when  it  is  made  to  appear  that  he  has  no  title  thereto, 
and  that  his  assumed  appointment  was  illegal  and  void. 

It  is  true,  that  being  invested  with  the  forms  of  office,  his 
official  acts  will  be  deemed  good  and  valid  as  to  third  persons 
in  the  same  manner  as  if  he  had  been  an  officer  de  jure.  But 
when  put  on  his  own  defense  he  can  not  justify  under  his  office, 
if  it  appear  that  he  is  not  a  legal  officer,  but  only  an  officer 
de  facto.  If  this  were  not  so,  then  there  is  no  difference  be- 
tween a  legal  and  an  illegal  appointment  to  office,  and  an  officer 
defado  is  the  same  as  an  officer  dejure,  which  is  absurd. 

Reverse  the  judgment,  and  remand  the  cause  for  a  new  trial. 


Db  Facto  Officers,  Acts  of,  EFFEcruAL  as  to  Third  Persons:  BtuAman 
V.  Bvggles,  8  Am.  Dec.  98;  Hildreth  v.  Mclntirt,  19  Id.  61;  Wilcox  v.  Smith, 
21  Id.  213;  Burke  v.  EUioU,  42  Id.  142;  Farmer^  and  MerchanW  Bank  v. 
Che$ter,  44  Id.  318;  Plymouth  v.  Painter,  Id.  674;  Brooks  v.  Rooney,  56  Id. 
430. 
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Ds  Facto  Otficeb,  Acts  of,  Intaud  aa  to  Himsklt:  8m  omm  died  in 
tiie  note  to  HUdrtth  t.  AfcItUirt,  19  Am.  Dea  68. 

Tks  FBI90IPAL  cask  was  dTSD  AKD  FOLLOWED  in  VouMe  ▼.  Omrd^  2  Qmlg 
686;  Ward  v.  8iaU,  2  Coldw.  608;  OalbraUh  v.  McFarltmd^  3  Id.  277. 


Eeaton  v.  Thomasson's  TjEsaEB, 

[2  SwAjr,  138.] 
Whxsx  EzxounoN  Salb  of  Rxal  Estate  had  been  mado,  bat  the  sheriff '■ 

deed  conveying  the  same  waa  not  ezecoted  for  upwrnrde  of  two  yeen 

thereafter,  held^  that  the  statute  of  limitatiooa  b^gan  to  mn  from  the 

date  of  the  sale. 
JuDOifxifT  Debtor  is  not  Divested  of  Title  to  real  eatato  by  levy  of  an 

execution  thereon. 
PiTBCHASEK  OF  Real  Estatb  AT  EzECUTioK  Salb  ii  immediately  entitled 

to  a  deed,  and  having  obtained  the  same,  he  may  retort  to  ejectment  to 

obtain  poBoosoion. 

EnEcsTMBHT.  Appeal  from  the  circuit  court  of  Cannon  county. 
The  facts  are  stated  in  the  opinion. 

Beady  and  Fare,  for  the  plaintiff  in  error. 

E.  A,  KedAe  and  O.  W.  Thompson,  for  the  defendant  in  error. 

By  Court,  MoEiniixt»  J.  This  was  an  action  of  ejectment,  in 
the  circuit  court  of  Cannon,  brought  by  the  defendant  against 
the  plaintiff  in  error. 

The  lessor  of  the  plaintiff  claims  title  to  the  premises  de- 
scribed in  the  declaration,  under  a  purchase  at  execution  sale. 

On  the  eighteenth  of  January,  1839,  Thomasson  recovered  a 
judgment  against  Eeaton,  in  the  circuit  court  of  Cannon,  upon 
which  an  execution  issued,  and  was  levied  on  the  tract  of  land 
first  described  in  the  declaration. 

On  the  twelfth  of  May,  1840,  said  tract  of  land  was  sold  by 
the  sheriff,  and  Thomasson,  the  judgment  creditor,  became  the 
purchaser;  but  the  sheriff's  deed,  conveying  to  him  said  tract  of 
land,  was  not  executed  until  the  tweniy-third  of  December, 
1844. 

The  present  action  was  commenced  on  the  fifteenth  of  Sep- 
tember, 1848,  against  Eeaton,  the  judgment  debtor,  who  was  in 
the  actual  possession  of  said  tract  of  land  at  the  time  of  the  levy 
and  sale,  and  who  has  ever  since  continued  in  possession 
thereof,  "  claiming  to  hold  for  himself." 

More  than  seven  years  having  elapsed  between  the  sale  of  said 
tract  of  land  and  the  commencement  of  this  action,  during  all 
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which  time  Eeaton  ^fas  in  poesession,  claiming  to  hold  the  land 
for  himself  9  the  statate  of  limitations  was  relied  upon  as  a  bar  to 
the  recoTCiy  sought  by  the  lessor  of  the  plaintiff. 

And  with  reference  to  this  ground  of  defense,  the  circnit 
judge  instructed  the  jury  that  *'  the  statute  of  limitations  did  not 
commence  to  run  in  favor  of  the  defendant  until  after  the  sher* 
iff 's  deed  was  executed  "  to  the  lessor  of  the  plaintiff. 

This  instruction  was  clearly  erroneous.  It  is  true  that  the 
effect  of  an  execution  sale  of  real  property  is  very  different  from 
that  of  personal  property.  The  levy  of  an  execution  upon  per- 
sonal chattels  divests  the  title  of  the  debtor,  and  vests  it  in  the 
sheriff;  and  by  the  mere  force  of  the  sale  and  delivery  of  posses- 
sion to  the  purchaser,  he  becomes  vested  with  a  legal  title  to  the 
property  purchased.  But  such  is  not  the  legal  result  in  the 
case  of  real  estate.  The  levy  of  an  execution  upon  land  does 
not  divest  the  title  of  the  judgment  debtor.  It  vests  the  sheriff 
with  no  interest  in  the  property,  neither  the  legal  title  nor  pos- 
session is  transferred  to  the  purchaser  by  force  of  the  sale. 

The  sheriff's  deed,  by  operation  of  law,  transfers  the  legal 
title  to  the  purchaser,  and  he  is  left  to  resort  to  an  action  of 
ejectment  to  gain  the  possession,  if  withheld  by  the  former 
owner.  By  virtue  of  the  levy  and  sale  alone,  the  purchaser 
acquires  at  most  only  an  equitable  title  to  the  land  purchased: 
Crutsinger  v.  Cairon,  10  Humph.  24.  But  as  the  sheriff's  deed 
is  founded  on  the  levy  and  sale,  it  has  relation,  whenever  exe- 
cuted, to  such  levy  and  sale,  and  vests  the  purchaser,  by  such 
relation,  with  the  legal  title,  at  least  from  the  date  of  the  sale, 
if  not  from  the  levy,  which  is  the  inception  of  the  title:  See 
Parker  v.  Swan,  1  Id.  80;  Wood  v.  Turner,  8  Id.  685. 

From  the  date  of  the  sale  at  least  the  judgment  debtor,  in 
possession  of  the  land  sold,  is  in  a  condition  to  assert  a  claim 
adverse  to  that  of  the  purchaser.  The  latter  is  immediately  en- 
titled to  a  deed,  and  to  the  possession  of  the  land,  if  it  can  be 
acquired  peaceably. 

But  whether  he  obtains  a  conveyance  from  the  sheriff  or  not 
is  wholly  immaterial,  so  far  as  respects  the  operation  of  the 
statute  of  limitations,  in  favor  of  the  judgment  debtor  remain- 
ing in  possession,  and  claiming  to  hold  adversely,  in  point  of 
fact,  to  the  title  acquired  by  the  purchaser;  for  ^though  it  be 
true  that  until  the  execution  of  the  sheriff's  deed  the  purchaser 
has  only  an  equitable  interest  or  title,  and  therefore  could  not 
sue  in  ejectment  to  recover  possession  of  the  premises;  still,  it 
is  no  less  tr  le  that  the  statute  of  limitations  of  1819  has  pie- 
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daelj  the  same  effect  and  operation  opon  equitable  as  apon 
legal  titles,  and  alike  protects  the  right  of  the  person  in  poo- 
session,  holding  adversely  as  against  both. 

It  would  be  absurd  to  suppose  that  the  mere  delay  or  negli* 
gence  of  the  purchaser  in  procuring  a  deed  from  the  sheriff 
could  have  the  effect  of  preventing  the  bar  of  the  statute  from 
attaching  in  favor  of  the  adverse  possessor. 

It  is  true  that  the  jud^^ent  debtor,  if  he  remain  in  posses- 
sion after  the  sale,  is  regarded,  in  the  absence  of  all  evidence  to 
the  contrary,  as  occupying  the  relation  of  quasi  tenant  at  will 
to  the  purchaser.  But  this  is  a  mere  presumption  of  law, 
which  may  be  rebutted  by  showing  that,  in  fact,  he  was  hold- 
ing adversely  to  the  right  of  purchaser. 

He  is  under  none  of  the  positive  obligations  growing  out  of 
the  relation  of  tenant  by  actual  contract. 

His  relation  rests  upon  mere  acquiescence,  and  may,  by  his 
own  act,  be  put  an  end  to  at  any  moment:  Vance  v.  Johnson,  10 
Humph.  214,  221;  Famswarth  v.  Fowler,  1  Swan,  3  [55  Am. 
Dec.  718]. 

It  follows  that  the  judgment  of  the  circuit  court  is  erroneous, 
and  must  be  reversed. 


BxLATiOK  or  SHEBirrs*  Deeds.— The  cim  of  Parker  v.  Swan,  1  Humph. 
80;  S.  C,  34  Am.  Dec.  619,  referred  to  in  the  principal  caae,  wm  an  action 
of  ejectment  brought  by  Swan  to  recover  a  tract  of  land  which  he  claimed  by 
▼irtue  of  a  sheriff 's  deed.  Judgment  was  rendered  May  7,  1890.  Execution 
iasned  May  12, 1830,  and  soon  after  the  land  was  sold  to  Swan;  the  deed  was 
dated  April  5,  1831,  and  on  the  twenty-first  of  April  following  the  deed  was 
recorded.  The  defendants,  Parker  et  aL ,  claimed  title  by  virtue  of  a  deed  from 
John  Doak  to  Isaac  Killough,  dated  May  5,  1830,  and  recorded  July  15th  fol- 
lowing. The  lower  court  informed  the  jury  that  the  plaintiff's  (Swan*s)  title 
related  to  the  levy  by  the  constable  upon  the  land,  and  was  not  limited  to  the 
date  of  the  deed  or  to  the  order  of  sale  by  the  court.  Parker  appealed,  but  the 
supreme  court  affirmed  the  judgment  below,  citing  the  cases  of  Lath  v.  Oibson, 
I  Murph.  266,  and  EUar  v.  Bay,  2  Hawks,  668,  as  authorities.  Another  case 
cited  in  support  of  the  rule  prescribed  in  tlie  principal  case  was  that  of  Wood  v. 
Turner,  8  Humph.  685.  That  case  was  one  of  forcible  detainer.  It  appeared 
that  the  land  in  controversy  was  levied  on  as  the  property  of  the  plaintiff 
Wood,  by  virtue  of  a  judgment  and  execution  against  him,  and  was  sold  by 
the  sheriff  on  the  fourth  day  of  November,  1843,  and  purchased  by  H.  B. 
Hoover.  The  sheriff  executed  a  deed  to  Hoover  on  the  fifth  day  of  Novem- 
ber, 1845,  and  Hoover  conveyed  to  the  defendant  Turner  the  following  day. 
It  was  in  evidence  that  the  defendant  rented  the  land  from  Wood  during  the 
year  of  1844,  and  continued  as  his  tenant  in  1845.  There  was  no  evidence 
tending  to  show  that  the  plaintiff  Wood  was  in  possession  of  the  land  at  the 
time  of  levy  and  sale  to  Hoover.  The  jury  were  charged  that  *'the  judg- 
ment, levy,  sale,  and  sheriff's  deed  dissolved  the  relation  of  landlord  and 
tanant  previously  existing  between  the  plaintiff  and  the  defendant  from  and 
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ftfter  tiie  eyeention  of  the  deed  by  the  sheriff  to  Hoover,  the  purchaser  at 
tiie  ezecntion  siJe,  and  froni  that  time  the  defendant  became,  by  operation  of 
law,  the  tenant  of  Hoover,  and  it  was  his  duty  to  attorn  to  him."  The  sa- 
preme  court  held  that  the  circuit  jodge  erred  **becaDae  the  deed  of  the 
sheriff  did  not  take  effect  at  its  date,  but  related  to  the  sale,  and  vested  in 
Hoover  a  legal  title  from  that  period."  The  other  case  referred  to,  that  of 
CnUmmger  v.  Cofroii,  10  Id.  24^  was  where  Catron  claimed  title  to  the  prem- 
ises in  dispQte  by  virtoe  of  an  entry  made  in  the  state  land  office.  Crat- 
singer  baaed  his  daim  upon  a  sheriff's  deed  at  pablic  sale  of  the  premises. 
In  charging  the  jury,  the  court  said  that  the  levy  and  sale  by  the  slieriff  did 
not  divest  Catron  of  his  legal  title,  inasmuch  as  he  held  adverse  possession  of 
tho  land  for  seven  years  after  the  judgment  had  been  rendered.  Cmtsinger 
appealed.  The  judgment  was  affirmed,  and  in  the  opinion  rendered  the 
court  remarked  that  "  when  an  execution  is  levied  upon  land,  no  interest 
whatever  is  vested  thereby  in  the  sheriff;  upon  a  sale  made  he  does  not  pass 
the  possession,  for  he  has  none  to  pass;  but  his  deed  of  bargain  and  sale  made 
thereon,  by  operation  of  law  transfers  the  legal  title,  and  the  purchaser  is 
entitled  to  his  ejectment  to  get  into  possession."  The  doctrine  of  relation, 
as  applied  to  sheriffs'  sales,  has  been  considered  at  length  in  some  of  the  notes 
to  the  cases  appearing  in  this  series,  particularly  so  in  the  note  to  Jachton  ▼. 
Ramsay,  15  Am.  Dec  242.  lu  that  case  the  court  held  a  sheriff's  deed  re- 
lated back  to  the  day  of  the  execution  sale.  See  the  following  cases,  where 
this  point  has  been  fully  discussed:  Jaclaon  v.  Bard,  4  Id.  267;  Jackson  ▼. 
DichiitJion,  8  Id.  236;  Morton  v.  Sandtn'  Hthrs,  10  Id.  128;  MUlitm  v.  Riley. 
2o  Id.  149;  NeUis  v.  Lathrop,  34  Id.  285;  Ferguwn  v.  Milu,  44  Id.  702; 
Oioens  V.  PaUeson,  Id.  780;  Oviatt  v.  Brown,  45  Id.  539;  Rogers  v.  Brent,  50 
Id.  422;  Cavender  v.  SmUh,  56  Id.  541. 

In  J^enon  v.  Wendt,  51  Cal.  573,  a  different  rule  was  recognized.  The 
facts  of  that  case  were  about  as  follows:  In  March,  1865,  a  sale  was  made 
by  the  sheriff.  In  September  of  the  same  year  ttie  time  for  redemption  ex- 
pired. In  November,  tho  sheriff  signed,  sealed,  and  acknowledged  a  deed  in 
pursuance  of  the  sale,  and  placed  it  in  a  pigeon-hole  in  his  office.  After- 
wards, during  the  years  1865  and  1866,  the  holder  of  the  certificate  of  pur- 
chase was  several  times  notified  that  the  deed  was  ready  at  the  sheriff's 
office,  and  requested  to  call  for  it.  On  each  occasion  he  replied  *'  that  it  was 
all  right,  he  would  call  and  get  it."  He  did  not,  however,  get  the  deed  un- 
til 1873.  In  1874  he  commeuced  an  action  of  ejectment  based  on  this  deed. 
The  defendant  pleaded  the  statute  of  limitations,  which,  in  California,  bars 
real  actions  after  five  years.  The  district  court  rendered  judgment  for  tho 
defendant,  and  the  plaintiff  appealed.  The  judgment  was  reversed  for  the 
reason  that  it  was  not  apparent  that  there  bad  been  a  delivery  of  the  deed, 
and  consequently  the  statute  did  not  begin  to  run.  Mr.  Freeman,  in  com- 
menting upon  this  case  in  4  Cent.  L.  J.  197,  said  that  '*  the  meagerness  oi 
the  foregoing  opinion  is  such  that  we  should  forbear  making  any  report  of 
the  case  were  it  not  evident  from  the  transcript  now  before  us  that  the  court 
has  decided  a  question  which  is  both  novel,  difficult,  and  important.  It  is 
this:  Can  the  purchaser  at  an  execution  sale,  through  his  own  failure  to  call 
for  his  deed,  prevent  the  statute  of  limitations,  for  an  iiulefinite  period,  from 
operating  upon  his  claim  7  The  question  is  here  answered,  as  we  believe,  for 
the  first  time;  and  the  answer  is  in  the  affirmative.  There  is  nothing  in  the 
opinion  of  the  court  to  disclose  the  reasoning  of  the  court  on  which  it  is 
based,  nor  is  there  sufficient  to  show  that  the  court  was  conscious  of  the  fnQ 
loope  of  its  decision.    Both  in  the  subordinate  and  in  the  appellate  oonrt^ 
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the  queBtion  apparently  considered  was  whether,  under  the  focts  prored,  tilt 
deed  had  been  delivered  in  1865;  and  we  think  there  can  be  no  doubt  thai 
thoie  facta  did  not  establish  any  delivery.  But  it  waa  nnqueetionably  troa 
that  the  plaintiff  had,  for  nearly  eight  years,  been  entitled  to  snch  delivery. 
Statutes  of  limitations  are  commonly  cidled  statutes  of  repose.  Their  most 
beneficial  operation  is  in  preventing  the  assertion  of  stale  claims.  But  in 
hannony  with  the  result  reached  in  this  case,  the  purchaser  at  an  execution 
ssle  may,  by  delaying  to  call  for  his  deed,  choose  his  own  time  to  assert  his 
title.  This  result,  however  startling,  i»  perhaps  the  logical  consequence  of 
two  undisputed  rules  of  law,  viz.:  1.  That  until  the  actual  reception  of  his 
conveyance,  the  purchaser  at  an  execution  sale  is  not  invested  with  the  legal 
title  nor  with  any  right  to  the  possession  of  the  property  sold:  Freeman  cm 
Bzecutions,  sec  323;  2.  That  prescription  does  not  begin  to  run  against  any 
one  until  he  has  a  right  of  action:  Angell  on  Limitations,  sec.  42.  This  last 
rule,  we  have  always  thought,  ought  not  to  extend  to  those  persons  who,  ss 
in  the  case  under  consideration,  through  their  own  choice  or  laches,  delay  ob- 
taining some  formal  muniment  of  title  essential  to  the  transformation  of  aa 
inchoate  right  into  a  perfect  cause  of  action.  Negligence  ought  not  to  ba 
rewsrded  and  diligence  condemned." 

Lbvt  or  Execution  upon  Land  dobs  not  Dfvsar  Judombiit  Dhttob 
or  Titlk  thereto:  See  Borden  v.  MeKtMme,  15  Am.  Dec  619;  B€gg$  ▼• 
Tkomjmm,  Id.  539;  and  note  to  Watert  v.  DuvaU^  33  Id.  097. 


MoEoNNET  V.   GlABEE. 

[2  BWAM,  S21.] 

Mabbiaoe  IB  Emphatically  Pbesonal  Contract,  having  for  its  basis  the 
mutual  consent  of  the  parties. 

OooKn  OF  Equitt  oak  not  upon  Application  of  third  persons  dissolve 
the  bonds  of  matrimony,  nor  relieve  against  any  of  the  consequences  re- 
sulting from  a  marriage  entered  into  from  fraudulent  motives. 

MARRiAnB  WHEN  ANNULLED  foR  Fraud  must  be  such  a  fraud  as  opsntss 
upon  one  or  other  of  the  immediate  parties  to  the  contract. 

Appsal  from  the  chancery  court  at  Fajetteville.  The  faofei 
are  stated  in  the  opinion. 

KerchevcUf  for  the  plaintiff. 

F.  B.  Fogg  and  Ross,  for  the  defendants. 

By  Oourty  McEinnet,  J.  This  bill  was  brought  to  annul  a 
marriage  entered  into,  under  all  the  forms  of  law,  between  the 
defendants,  John  and  Maxy  Clarke,  on  the  ground  that  said 
marriage  was  contracted  not  in  good  faith,  but  for  the  sole  pur- 
pose of  defeating  the  rights  of  the  complainant,  who  was  a  judg- 
ment creditor  of  said  Maiy  prior  to  the  marriage. 

It  appears  that  the  defendant  Maiy,  for  several  years  prior  to 
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lier  marriage  with  defendant  John  Clarke,  was  the  widow  of 
GomelinB  Solliran,  whodied  in  1846.  By  his  last  will  and  testa- 
ment, said  Gomelins  devised  and  bequeathed  to  said  Maiy  a 
plantation  and  six  slayes  "  during  her  natural  life  or  widow- 
hood," with  remainder  to  his  children. 

Some  time  prior  to  the  marriage  between  said  Mary  and  de- 
fendant Clarke,  the  complainant  recovered  seyeral  judgments 
against  said  Maiy  in  her  own  right,  and  caused  executions  to 
be  issued  thereon,  which  were  levied  upon  said  tract  of  land 
and  slaves  held  by  her  under  the  foregoing  clause  of  her  former 
husband's  vnll. 

After  the  levy,  and  shortly  before  the  day  appointed  for  the 
sale  of  said  property,  said  Mary  intermarried  with  the  defendant 
Clarke.  The  marriage,  in  point  of  form,  was  solemnized  in  ac- 
cordance with  the  prescribed  ceremonies  of  the  law,  and  with 
the  mutual  consent  of  the  parties,  both  of  whom  were  sui  juris ^ 
and  possessed  of  competent  capacity  to  contract.  But  it  is 
placed  beyond  all  doabt,  from  the  proof  in  the  cause,  that  the 
main,  if  not  the  sole,  inducement  to  the  marriage  on  the  part  of 
said  Mary  was  to  put  an  end  thereby  to  the  estate  vested  in  her 
during  widowhood,  under  the  before-mentioned  will,  so  as  to 
defeat  the  complainant's  levy  and  the  recovery  of  his  debt.  The 
motives  and  conduct  of  said  Mary  in  forming  this  matrimonial 
alliance  are  of  a  character,  as  exhibited  in  this  record,  to  shock 
the  moral  sense  of  the  communiiy  and  to  outrage  all  the  decen- 
cies of  social  life.  It  is  probable,  from  the  proof,  that  she  has 
not  in  fact,  and  perhaps  never  intended,  to  cohabit  vnth  said 
Clarke,  who  is  proved  to  be  a  drunken  sot,  degraded  in  reputa- 
tion, and  loathsome  in  appearance  and  habits.  These  and  other 
facts  established  in  the  proof  leave  no  doubt  upon  the  mind 
that  the  object  of  the  marriage  was  to  defeat  the  rights  of  the 
complainant.  Still,  however,  the  parties  themselves  acquiesce 
in  the  marriage;  profess  to  regard  it  as  valid;  recognize  each 
other  as  husband  and  wife;  and  insist  that  there  attaches  to  it 
all  the  legal  rights,  obligations,  and  consequences  resulting 
from  that  relation. 

The  bill  seeks  to  annul  the  marriage,  and  to  subject  the  prop- 
erty to  the  satisfaction  of  the  complainant's  judgments,  as  if  no 
such  pretended  marriage  had  taken  place. 

The  chancellor  decreed  the  marriage  void,  so  far  as  respects 
the  rights  of  the  complainant,  and  ordered  the  interest  of 
defendant  Mary,  in  the  property  (which  the  decree  assumes  to 
be  a  life  estate)  to  be  sold  for  the  satisfaction  of  complainant's 
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debt  From  tihiB  decree  fhe  defendants  (inclnding  the  persons 
who  claim  the  estate  in  remainder  under  the  will)  have  presented 
an  appeal  in  error  to  this  court. 

This  is  a  norel  case.  The  books  to  which  we  have  had  aooees 
have  been  searched  in  Tain  for  a  parallel.  But  upon  principle, 
it  presents  no  difficulty. 

The  jurisdiction  of  a  court  of  equity  to  annul  a  marriage,  on 
the  ground  of  fraud,  at  the  instance  of  one  of  the  parties  to  the 
marriage  contract,  is  a  question  which,  as  it  does  not  arise  upon 
ibis  record,  we  will  not  at  present  discuss. 

The  question  before  us  is,  whether  a  court  of  equity  has  any 
jurisdiction  to  entertain  a  bill,  brought  by  a  stranger  to  the 
contract,  to  annul  a  marriage  entered  into  by  the  mutual  as- 
sent of  parties  capable  of  contracting,  and  Talid  according  to 
the  forms  of  municipal  law,  merely  upon  the  ground,  that  the 
motive  of  the  parties  in  contracting  such  marriage  was  to  defeat, 
and  that  in  its  legal  consequences  it  may  defeat,  some  right  or 
remedy  of  such  third  person,  which  otherwise  might  have  been 
asserted.     This  question  can  admit  of  no  debate. 

Marriage  is  emphatically  a  personal  contract,  and  its  basis  is 
the  mutual  consent  of  the.  parties.  But,  in  the  language  of  Mr. 
Story,  Gonfl.  L.  100,  note  3,  "  it  is  something  more  than  a  mere 
contract.  It  is  rather  to  be  deemed  an  institution  of  society, 
founded  upon  the  consent  and  contract  of  the  parties;  and  in 
this  view  has  some  peculiarities  in  its  nature,  character,  opera- 
tion, and  extent  of  obligation  different  from  what  belong  to 
ordinary  contracts." 

Unlike  other  contracts,  it  is  indissoluble  between  the  parties. 
When  consummated  according  to  law,  it  is  of  perpetual  obliga- 
tion, and  can  not  be  renounced  at  the  will  of  either  or  of  both 
parties.  It  continues  to  exist  until  a  dissolution  is  produced 
either  by  the  death  of  one  of  the  parties  or  by  a  divorce:  2  Bla. 
Com.  4^;  2  Kent  Com.  94.  It  differs  in  another  respect  from 
all  other  contracts;  the  rights  and  duties  growing  out  of  it  are 
not  left  to  the  option  or  agreement  of  the  parties;  but,  to  some 
extent,  are  matters  of  municipal  regulation,  over  which  the  will 
of  the  parties  can  have  no  control:  Story's  Confl.  L.  101.  It  con- 
tinues to  subsist  in  full  force,  even  although  one  of  the  parties 
should  be  rendered  incapable  forever  of  performing  his  or  her 
part  of  the  mutual  contract,  as  in  case  of  incurable  insanity,  or 
the  like:  Id. 

Such  is  the  nature  of  the  contract  of  marriage— an  institution 
which  lies  at  the  very  foundation  of  all  social  order  and  mozal« 
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ity,  and  oonstitates  the  chief  oomer-stone  of  the  whole  structure 
of  civilized  society. 

The  contract  of  marriage,  then,  having  its  foundation  in  na- 
ture, and  resting,  in  its  origin,  upon  the  mere  consent  and  mu- 
tual agreement  of  the  parties,  when  complete  according  to  dvil 
regulations,  becomes  indissoluble,  except  by  death  or  divorce; 
and  so  long  as  the  relation  is  acquiesced  in  bj  the  immediate 
parties,  no  tribunal  on  earth  is  clothed  with  the  jurisdiction  to 
interpose  to  annul  it.  No  more  startling  or  absurd  proposition 
can  be  conceived  than  that  a  marriage,  legal  in  form,  acquiesced 
in  and  held  obligatory  by  the  parties,  and  recognized  as  valid 
by  law,  might  be  annulled  at  the  instance  of  a  third  person  for 
any  cause  whatever.  So  far  as  regards  the  legal  consequences 
resulting  from  marriage,  either  as  respects  the  parties  or  third 
persons,  it  can  be  of  no  consequence  what  were  the  motives  or 
inducements  to  the  contract.  The  only  inquiry,  at  least  as  to 
third  persons,  is.  Does  a  marriage  in  fact  exist  according  to  the 
prescribed  forms  of  law?  If  so,  the  motive  which  prompted  to 
the  marriage,  or  the  consequences  flowing  from  it,  are  wholly 
irrelevant,  so  far  as  relates  to  the  validity  or  effect  of  such  mar- 
riage. 

If  a  marriage  may  be  annulled  for  fraud,  it  must  be  such  a 
fraud  as  operates  upon  one  or  other  of  the  immediate  parties  to 
the  contract,  and  has  the  legal  effect  of  vitiating  the  contract 
between  the  parties  db  inilio.  But  as  respects  strangers,  fraud 
can  not  be  predicated  of  a  contract  which  the  immediate  parties 
thereto  may  lawfully  enter  into,  which  no  principle  of  municipal 
law  forbids,  or  can  restrain  the  consummation  of. 

From  these  obvious  principles  it  results,  that  to  entertain  the 
present  bill  would  be  a  usurpation  of  jurisdiction  conferred 
upon  no  human  tribunal;  and  which,  consistently  with  the  fun- 
damental principles  of  society,  never  can  be. 

The  interest  of  the  defendant  Mary  was  an  estate  upon  con- 
dition; and  her  subsequent  marriage  with  the  other  defendant 
was  an  absolute  forfeiture  of  that  estate  as  to  herself,  her  cred- 
itors, and  all  other  persons.  This  forfeiture  she  might  incur  at 
pleasure;  it  depended  solely  upon  her  own  volition  and  act; 
and  no  power  known  to  our  law  could  have  restrained  her  from 
doing  BO.  It  would  be  grossly  paradoxical,  then,  to  hold  that  a 
forfeiture  lawfully  incurred  could  be  relieved  against;  or,  that  a 
oourt  of  equity,  though  powerless  to  prevent  the  forfeiture  by 
restraining  the  marriage,  had  nevertheless  the  juriedietion  to 
relieve  against  the  consequences  of  such  forfeiture. 
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Bat  it  is  needless  to  pursue  this  discussion  further,  as  the 
want  of  all  such  jurisdiction  admits  of  no  question. 
The  decree  will  be  rerersed,  and  the  bill  be  dismissed. 


Marbiaox  is  Citil  Cohtbact  required  to  be  celebrated  in  tome  pnbUo 
maimer  before  a  civil  magistrate  or  miniaterof  the  (isospel:  MoiaUhoUjf  ▼.  ^a- 
doeer,  34  Am.  Dec  685;  ForjuhUl  ▼.  Murray,  18  Id.  344,  and  notaa  citing 
prior  caaea  in  thia  aeriea. 

Mabriaoe  Pbocured  bt  Fraud  will  be  vacated  in  eqnity  at  the  anit  of 
the  innocent  party:  FerUU  v.  Oojon,  14  Am.  Dec  504. 

Tbiild  PxRsoys  can  kot  IxsTrrnrB  Prockxdinos  to  Anvul  BlAaaiAos: 
MouaihoUy  v.  Andovtr,  34  Am.  Deo.  685. 

Thb  prikoipal  oasb  was  cited  in  Ctutellar  v.  Shnmontp  Thooip.  Oaa.  93. 


Shaddon  v.  E^ott. 

[s  swAv,  ssa.] 

Saub  op  Pxksonai.  Pbopkbtt  18  Complbtb  aa  soon  aa  both  partiaa  hava 
agreed  toitaterma. 

Rbtebtion  op  Poasissioir  of  Pbbsoiial  Pbopebtt  apteb  Sale  by  Tendor 
raiaea  a  rebuttable  presumption  of  fraud,  but  is  not  fraud  in  itself. 

BiVLEYiN  WILL  LiE  IN  All  Gases  where  the  plaintiff  has  a  preaent  right  to 
the  poasesaion  of  any  personal  property  in  the  possession  of  the  defend- 
ant. 

BxPLEYDi.  Appeal  from  the  drcuit  court  of  Mauiy  county. 
The  facts  are  stated  in  the  opinion. 

Payne,  for  the  plaintiff  in  error. 

if.  8.  Frierson,  for  the  defendant  in  error. 

Bj  Court,  Gabuthebs,  J.  This  action  of  replevin  was  brought 
for  a  brown  mare,  worth  sixty  dollars.  The  mare  was  sold  by 
one  Holcomb,  to  the  plaintiff,  but  left  with  the  vendor  for  the 
use  of  his  family.  Some  time  after,  Holcomb  procured  an 
auctioneer  to  sell  the  mare  for  him,  and  she  was  bought  by 
Tate,  who  sold  her  to  the  defendant.  It  does  not  appear  that 
the  defendant  had  any  knowedge  of  the  purchase  of  the  plaintiff. 

The  judge  charged  the  jury:  1.  That  a  sale  of  this  kind  of 
property  is  good,  even  without  delivery  of  possession,  agaiust  a 
subsequent  purchaser  without  notice;  and  2.  "That  an  action 
of  replevin  will  not  lie  unless  there  was  a  trespass  committed  in 
the  taking  of  the  property,  where  the  action  is  brought  for  the 
aeizure;  or  where  brought  for  the  detention,  the  detention  must 
be  wrongful  or  tortious,  and  under  such  circumstances  as  will 
Bake  the  holder  a  trespasser  from  the  beginning.    If  the  juij 
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shall  find,  from  ihe  proof,  that  the  defendant  came  to  the  pos- 
session by  purchase  from  one  claiming  the  tiUe  and  having  the 
possession,  and  the  same  was  delivered  to  him  by  virtue  of  his 
purchase,  then  the  obtaining  possession  would  not  be  a  trespass 
on  the  part  of  the  defendant  so  as  to  sustain  the  action  of  re- 
plevin; nor  would  his  subsequent  holding  or  detention  make 
him  a  trespasser  from  the  beginning,  at  the  common  law  or 
under  the  statutes;  and  in  that  event,  replevin  would  not  be  the 
proper  action,  but  the  plaintiff  must  resort  to  his  action  of 
trover  or  detinue/' 

The  jury  found  for  the  defendant.  From  the  judgment  of 
the  court,  overruling  a  motion  for  a  new  trial,  the  plaintiff  ap- 
pealed to  this  court. 

The  argument  here  has  been  made  upon  the  charge  of  the 
court  on  both  points.  We  think  his  honor  was  right  on  the 
first  proposition;  that  is,  that  a  sale  of  personal  property,  other 
than  slaves,  complete  in  all  its  parts,  where  nothing  more  re- 
mains to  be  done  by  either  party,  passes  the  right  to  the  prop- 
erty, without  the  possession  being  changed,  against  all  the 
world.  Though  there  are  some  authorities  in  conflict  with  this 
position,  yet  we  consider  the  preponderance  greatly  in  its  favor: 
Chit.  Con.  274,  276;  Willis  Y.WiUia,  6  Dana,  48;  Crawford  v. 
Smith,  7  Id.  69;  Wing  v.  Clark,  24  Me.  366. 

In  Potter  v.  Coward,  Meigs,  22,  the  same  principle  is  stated 
in  these  words:  **A.  sale  of  chattels  is  complete  as  soon  as  both 
parties  have  agreed  as  to  the  terms."  The  same  rule  applies  to 
a  contract  of  barter  or  exchange  as  to  a  sale  for  money.  In 
these  cases,  the  right  to  the  possession,  as  well  as  the  property, 
is  perfect  in  the  vendee,  and  any  loss  which  may  occur  after 
that  time,  by  death,  or  injury  of  the  property,  falls  upon  him. 
It  is  true  that  the  retention  of  possession  in  such  a  case  raises  a 
rebuttable  presumption  of  fraud,  but  is  not  fraud  in  itself.  It 
merely  throws  upon  the  claimant,  out  of  possession,  the  neces- 
sity of  proving  the  transaction  was  fair  in  which  his  title  origi- 
nated: Chit.  Con.  610,  note  1;  CaUen  v.  Thompson,  3  Yerg.  476 
[24  Am.  Dec.  687].  So,  upon  this  point,  we  think  the  law  was 
correctly  charged. 

But  on  the  second  point  we  think  his  honor  erred.  It  is 
true  that  at  common  law,  and  perhaps  in  some  of  our  states, 
the  action  of  replevin  is  confined  to  the  cases  designated  by 
him;  and  we  would,  perhaps,  concur  in  the  propriety  of  so 
limiting  it  here,  as  a  legislative  question.  But  we  are  of  the 
opinion  that  our  act  of  1846,  c.  66,  Nich.  Sup.,  243,  gives  it 
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a  broader  range.  By  section  1  of  this  act,  the  action  of  replevin 
is  giyen  ''when  the  goods  or  chattels  of  any  person  may  be 
seized  or  detained  by  another,  *  *  *  in  yiohition  of  the 
right  of  sach  person,  *  *  *  and  against  his  will."  In  sec- 
tion 12  it  is  provided  that  where  the  property  can  not  be  foand 
by  the  officer  having  the  writ  of  replevin  in  his  hands,  bat  he 
returns  that  he  has  made  known  the  contents  of  the  writ  to  the 
defendant,  the  plainti£f  may  elect  to  declare  against  the  defend- 
ant in  trover,  or  detainer,  and  proceed  to  final  judgment,  with- 
out any  other  summons,  and  the  suit  shall  be  in  every  respect 
conducted  as  if  the  writ  had  been  in  either  of  those  forms  of 
action.  Upon  a  fair  construction  of  the  whole  of  this  act,  and 
by  it  judging  of  the  intention  of  the  legislature,  we  are  con- 
strained to  decide  that  it  will  lie  in  all  cases  where  the  plaintiff 
has  a  present  right  to  the  possession  of  any  personal  property 
in  the  possession  of  the  defendant.  In  all  such  cases  the  prop- 
erty is  unlawfully  detained  from  the  plaintiff  by  the  defendant, 
and  therefore  falls  within  the  plain  language  and  meaning  of 
the  act.  Whether  it  should  be  so  or  not,  as  a  matter  of  sound 
policy,  is  a  question  for  the  legislature,  and  not  for  the  courts; 
but  in  expounding  the  act,  which  is  the  extent  of  our  power 
and  duty,  we  can  only  regard  the  action  of  replevin  as  a  sub- 
stitute for  the  action  of  detinue,  and  that  it  is  co-extensive  in 
its  application.  We  can  easily  see  how  the  act  might  be  very 
much  abused,  by  changing  the  possession  of  property,  upon 
groundless  claims,  during  the  pendency  of  protracted  litiga- 
tion; where,  perhaps,  the  most  proper  and  just  course  wiuld 
be  to  leave  the  possession  undisturbed,  except  in  cases  of  vio- 
lent and  wrongful  taking,  by  officers  or  others,  until  the  right 
should  be  l^ally  settled.  But  such  are  not  the  provisions  of 
the  act,  as  we  understand  them,  and  any  alteration  or  amend- 
ment must  come  from  the  law-making  power. 

We  therefore,  for  this  error  in  the  charge  of  the  law,  reverse 
the  judgment  of  the  court  below,  and  remand  the  cause  for  a 
new  trial,  when  the  law  will  be  charged  as  here  declared. 


Saul,  wtoen  Pbopkbtt  Pabsb. — ^Bargain  Btrnck  and  payment  of  the  par 
chase  money  vesta  the  property  of  a  chattel  in  the  vendee:  PUasantt  v.  Pen- 
ifletom   18  Am.   Deo.  726;  WiUiami  v.  WalUm,   20  Id.  122;  Jenning$  v. 
flanoffany  30  Id.  683. 

RcnKTioM  or  Possession  bt  Vendor  after  absolute  sale  is  evidenoe  of 

fraud,  bat  may  be  explained:  Siehmond  v.  Orudup,  33  Am.  Dec.  164;  Br%ffff§ 

V.  PartmoM,  37  Id.  89;  Cfoie  v.  Cftofiman,  44  Id.  686;  Fleming  v.  TawimiUt, 

SO  Id.  31& 

Am.  Dae.  Vol.  LTm— « 
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Bxrumr,  whxk  It  will  Lib:  See  Woods  v.  Nixon^  I  Am.  Dec  364; 
Badffer  y.  Phhmey,  8  Id.  105;  UarshaU  t.  DtniB,  19  Id.  468;  Snyder  ▼.  rottsE; 
21  Id.  466;  Baktr  ▼.  FFAeeler,  24  Id.  66;  ^Oen  ▼.  Orary,  25  Id.  566;  Oodbsr 
▼.  Jfoim,  26  Id.  684;  Root  v.  French,  28  Id.  482,  ttod  notes  thereta 

Thb  principal  cask  was  apfirmxd  in  Dearmon  v.  Blaeisbum,  I  Sneed, 
192;  WOmm  ▼.  McQueen,  1  Head,  18. 


Wynne's  Lessee  v.  Wynne. 

[2  BWAir,  40S.] 

All  Estatb,  Right,  ob  Interest  in  Lands  aoquired  by  a  testator  after 
making  his  will,  and  of  which  he  died  seised  or  possessed,  passes  in  liko 
manner  as  if  owned  by  him  at  the  making  of  the  will,  it  such  appears  to 
be  his  intention. 

Detisb,  '*  I  give  to  my  much  beloved  wife,  Micha  Wynne,  all  the  balance  of 
my  property,  both  real  and  personal,  to  have  and  to  hold  to  her  own 
benefit,  to  the  ezdasion  of  all  others;"  held,  that  all  the  real  property 
owned  by  the  testator  at  his  death,  whether  acquired  prior  or  sabae- 
qnently  to  the  date  of  the  will,  passed  to  his  wife. 

Rbtrosfegtiyb  Laws  are  Constitutional  when  remedial  in  their  n»tare» 
and  which  do  not  infringe  npon  or  divest  vested  rights. 

EjEOTMEirr.  Appeal  from  the  circuit  court  of  Davidson  oounly* 
The  facts  are  stated  in  the  opinion. 

Meiga  and  Stokes,  for  the  plaintiffs. 

IHmble,  F.  B.  Fogg,  CanUhers,  and  E.  H.  Ewing,  for  the 
defendant. 

By  Court,  Houston,  Special  J.  This  is  an  action  of  ejectment 
for  two  pieces  of  land  in  Davidson  county,  near  the  city  of  Nash- 
ville. The  lessors  of  the  plaintiff  claim  the  land  as  the  heirs  at 
law  of  Albert  H.  Wynne,  deceased,  being  his  nephews  and 
nieces;  and  the  defendant,  his  widow,  claims  the  land  as  de- 
visee under  his  will.  The  will  bears  date  the  third  of  October^ 
1880,  and  the  testator  died  in  June,  1849.  After  his  death,  the 
will  was  found  among  his  valuable  papers,  all  in  his  own  hand- 
writing, signed  by  him,  but  unattested  by  witnesses.  He  had 
been  married  to  his  wife  many  years  and  had  no  children.  At 
the  date  of  the  vrill,  he  had  a  leurge  personal  estate  and  but  little 
real  estate.  He  purchased  the  property  in  controversy  after  the 
year  1830,  together  with  a  large  property  real  in  Mississippi. 
The  property  sued  for  is  the  late  residence  of  the  testator  and 
a  lot  adjoining  it  or  near  to  it,  and  is  worth  eight  or  ten  thou- 
sand dollars.  The  will  is  in  few  words,  and  after  providing  for 
the  payment  of  his  debts  by  the  first  clause,  he  dedares,  **  Item 
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2.  I  gire  to  my  much  beloved  wife,  Ificha  Wynne,  all  tht 
balance  of  my  property,  both  real  and  personal,  to  bare  and  to 
hold  to  her  own  benefit,  to  the  exdnsion  of  all  others/'  He 
then  appoints  his  wife  sole  execatriz,  nnless  she  should  wish 
Bome  other  person  to  join  her,  expressing  a  wish  that  no  seen- 
ritj  be  required  of  her,  nnless  some  other  person  should  join  her* 

Sereral  questions  have  been  raised  in  the  argument  and 
elaborately  discussed,  but  from  the  view  we  have  taken  of  the 
case  we  deem  it  unneoessaiy  to  notice  all  the  questions  raised* 
The  first  section  of  the  act  of  1842,  c.  169,  prescribes  the  mode 
of  descent,  where  any  person  shall  die  intestate,  and  having  no 
issue  or  brothers  or  sisters,  or  issue  of  brothers  or  sisters.  The 
second  section  provides  that  when  an  estate  is  vested  by  descent, 
it  shall  not  be  divested  by  the  birth  of  «  child;  unless  such  child 
shall  be  bom  within  ten  calendar  months  next  after  the  death  of 
the  intestate. 

The  third  section  provides  that  when  any  person  to  whom 
aoy  estate  shall  be  devised  shall  die  before  the  death  of  the  tee- 
tator,  leaving  issue  living  at  the  testator's  death,  such  devise 
shall  not  lapse,  but  shall  vest  in  the  issue  of  the  deceased  de* 
visee. 

The  fourth  section  of  the  act  is  in  these  words:  "  That  any 
estate,  right,  or  interest  in  lands  acquired  by  a  testator,  after 
malring  of  his  will,  and  of  which  he  died  seised  or  possessed  aa 
aforesaid,  shall  pass  thereby  in  like  manner  as  if  owned  by  him 
at  the  malring  of  the  will,  if  such  clearly  appear  by  the  will  to 
have  been  the  testator's  intention." 

The  first  question  raised  is.  Doth  this  fourth  section  apply  te 
wills  made  before  its  passage,  when  the  testator  lived  until 
after  its  passage?  In  other  words,  does  it  apply  to  the 
will  of  Albert  H.  Wynne?  It  is  well  known  that  before  the 
passage  of  this  act  land  acquired  after  the  making  of  a  will 
did  not  pass  thereby  in  this  state,  however  clear  the  intention 
of  the  testator  might  be  that  it  should  so  pass.  The  reason  of 
this  rule  was,  that  a  devise  is  in  the  nature  of  a  conveyance  or 
an  appointment  of  a  particular  estate;  and  therefore  lands  pur- 
chased after  the  execution  of  the  will  did  not.pass  hy  it:  4 
Kent's  Com.  610. 

This  was  a  stem  and  inflexible  rule,  in  many  canes  operating 
hardly,  by  wholly  defeating  the  clear  and  unequivocally  ex- 
pressed wish  of  the  testator;  and  the  object  of  the  statute  was 
to  abolish  thia  harsh  rule  and  to  permit  testators  to  pass  all 
Iheii  real  estate  by  will,  as  well  future  acquisitions  as  lands 
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then  owned,  if  such  appeared  to  be  the  intention,  placing  the 
deTise  of  real  estate  on  a  footing,  as  nigh  as  might  be,  with  a 
will  of  personalty,  to  pass  according  to  the  apx>arent  intent  of 
the  testator. 

There  is  nothing  in  the  language  of  the  act  restricting  its 
operation  to  wills  made  after  its  passage.     On  the  contrary,  the 
terms  of  the  act  are  general,  and  broad  enough,  it  seems  to  us, 
to  apply  to  all  estates  in  lands  acquired  as  well  after  as  before 
the  execution  of  the  will.    ' '  A.ny  estate,  right,  or  interestin  lands 
acquired  by  a  testator  after  making  of  his  will,  and  of  which  he 
died  seised  or  possessed,  as  aforesaid,  shall  pass  thereby,"  etc. 
This  is  comprehensiye  without  a  restriction,  or  seeming  restric- 
tion, as  to  the  date  of  the  will.     And  the  fifth  section  of  the 
act  would  seem  to  Btredgthen  this  view  of  the  question.     It 
provides  "  that  nothing  herein  contained  shall  be  so  construed 
as  to  operate  upon  or  affect  in  any  manner,  or  apply  to  the 
estate  of  any  person  or  persons  whatsoever  who  have  died  pre- 
vious to  the  passage  of  this  act."    By  excluding,  in  such  express 
terms  from  the  operation  of  the  act  the  estates  of  persons  who 
have  died  before  its  passage,  the  section  very  strongly  indicates 
the  intention  of  the  legislature  to  include  in  the  fourth  section 
the  estates  of  all  persons  who  are  living  at  the  date  of  the  passage 
of  the  act;  and  we  are  of  opinion  that  such  was  the  intention  of 
the  legislature,  and  that  the  fourth  section  does  apply  to  Albert 
H.  Wynne's  will,  and  to  the  property  in  controversy.   *  And  we 
are  the  better  satisfied  with  this  view  of  the  question  by  the  fact 
that  this  act  has  received  the  same  construction  by  the  courts  of 
Massachusetts.    The  fourth  section  of  our  act  is  identical  with 
the  act  of  Massachusetts  upon  the  same  subject,  excepting  the 
word  **  manifestly,"  which  appears  in  the  Massachusetts  act, 
and  not  in  ours.    That  act  has  been  construed  by  the  supreme 
judicial  court  of  Massachusetts  to  apply  to  wills  made  before  its 
passage  as  well  as  to  wills  made  afterwards:  Gushing  v.  Aylwin^ 
12  Met.  169;  Pray  ▼.  Waiersion,  Id.  262. 

It  is  true  that  the  act  of  North  Carolina  upon  the  subject  has 
received  a  different  construction  by  the  supreme  court  of  that 
state.  But  it  does  not  appear  that  the  act  of  North  Carolina 
contains  any  such  provision  as  that  contained  in  the  fifth  section 
of  our  act.  And  moreover,  the  terms  of  the  North  Carolina  act, 
as  the  court  there  says,  clearly  make  it  operate  prospectively 
only.  They  are,  "  that  it  shall  be  lawful  for  any  testator,"  etc. ; 
and  "that  the  power  hereby  given  shall  extend,"  etc.:  Den  d. 
BaMe  v.  SpeigU,  9  Ired.  L.  288. 
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2.  Bat  it  is  further  insisted  that  if  the  act  of  1842,  c.  169, 
sec.  4,  in  terms  applies  to  wills  made  before  its  passage,  and 
the  legislataie  intended  that  it  should  so  operate,  it  is  inopera- 
tiye  and  Toid,  because  in  direct  conflict  with  our  declaration  of 
lights,  art.  1,  sec.  20,  which  declares  "that  no  retroepectiye 
law,  or  law  impaiiing  the  obligation  of  contracts,  shall  be 
made.''  If  this  is  tme,  then,  of  course,  there  is  an  end  of  the 
question,  so  far  a»  the  act  of  1842  is  concerned.  It  is  tme  that 
taking  the  proTi^ion  in  its  literal  terms,  the  act  of  1842,  and  all 
other  legislation  haTing  in  yiew  past  transactions,  of  whatever 
nature  or  character,  would  be  in  conflict  with  it  But  taking  it 
in  its  limited  and  restricted  signification,  as  defined  by  our 
courts  of  justice,  and  there  are  many  cases  of  retrospective  leg* 
ifilation  that  are  not  prohibited.  But  is  the  act  of  1842  one  of 
the  cases  not  prohibited  by  it?  This  section  of  the  bill  of  rights 
has  been  so  often  directly  and  indirectly  before  the  courts,  and 
has  reoeixed  such  a  uniform  legal  construction,  that  we  do  not 
feel  authorized,  were  we  so  inclined,  to  depart  from  it. 

We  understand  that  construction  to  be,  that  retrospective 
laws  may  be  made  where  they  do  not  impair  the  obligation  of 
contracts  or  divest  or  impair  vested  rights.  And  hence,  the 
legislature  may  make  laws  for  the  extenuation  or  mitigation  of 
offenses;  for  repealing  former  laws;  for  the  enforcement  of  con- 
tracts already  made;  or  to  make  a  paper,  authenticated  accord- 
ing to  its  directions,  evidence,  though  not  evidence  before;  laws 
affecting  the  authentication  and  solemnities  of  contracts;  law» 
giving  further  time  for  the  registration  of  deeds;  laws  validating 
deeds  and  the  defective  probate  of  deeds;  laws  providing  for  the 
payment  of  the  officers  and  agents  of  the  state  for  services  already 
p^ormed;  laws  providing  new  and  additional  remedies  for  a 
just  right  already  in  being;  laws  modifying  or  changing  reme- 
dies, and  aU  other  strictiy  remedial  laws;  and  there  are  many 
other  laws  that  are  retrospective,  according  to  the  letter,  yet  not 
prohibited  by  the  bill  of  rights:  1  Meigs'  Dig.  806,  306. 

In  the  case  of  Townsend  v.  Ibvmsend,  Peck,  1  [14  Am.  Dec. 
722],  speaking  of  the  twentieth  section  of  the  bill  of  rights, 
the  court  says  "  that  the  whole  clause  and  both  sentences,  taken 
together,  mean  that  no  retrospective  law  which  impairs  the 
obligation  of  contracts,  or  any  other  law  which  impairs  their 
obligation,  shall  be  made.'' 

In  many  other  cases  a  retrospective  law  is  defined  to  be  a  law 
infringing  or  divestii^g  vested  rights.  A  retrospective  statute, 
affecting  or  changing  vested  rights,  is  generally  considered  in 
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fluBeountiy  as  founded  on  unconstitotional  principles,  and  con- 
sequently inoperatiYe  and  Toid.  But  this  doctxine  is  not  under- 
stood to  apply  to  remedial  statutes,  'which  may  be  of  a  retro- 
spectiye  nature,  proTided  they  do  not  impair  contracts  or  disturb 
absolute  Tested  rights,  and  only  go  to  confirm  rights  already 
eristing  and  in  furtherance  of  the  remedy,  by  curing  defects 
and  adding  to  the  means  of  enforcing  existing  obligations:  1 
^  Kent's  Com.  455. 

We  are  satisfied  with  the  principle  above  stated;  for  there 
are  necessarily  cases,  almost  without  number,  constantly  arising 
under  our  system  of  government  that  require  the  passage  of 
laws  in  reference  to  past  transactions;  not  for  the  purpose  of 
infringing  rights,  but  to  protect  them  from  loss  or  injury;  and 
we  are  not  aware  of  any  case  in  which  it  has  been  held  that  a 
retrospective  law,  simply  because  retrospective  in  terms,  is  un- 
constitutional and  void;  they  have  been  so  held,  as  connected 
with  rights  and  obligations,  where  they  affect  or  change  vested 
rights,  or  impair  the  obligation  of  contracts. 

It  is  true  that  it  has  been  said,  by  high  authority,  that  retro- 
spective laws  are  genendly  unjust,  and  neither  accord  with  sound 
legislation  nor  the  fundamental  principles  of  the  social  com- 
pact: Story  on  Const.,  sec.  1392.  But  this  can  not  justly 
be  predicated  of  such  retrospective  laws  as  are  sanctioned  by 
our  courts.  It  may  be  said  that  to  open  the  door  to  the  pas- 
sage of  any  retrospective  laws  is  to  open  it  to  the  passage  of  all 
such  laws,  and  to  an  abuse  of  legislation  on  the  subject;  but 
this  may  be  said  of  all  legislation  on  any  subject.  Our  courts 
are  the  judges  of  the  powers  of  the  legislature,  and  are  open  to 
correct  the  abuses  of  these  powers,  and  to  guard  against  uncon- 
stitutional legislation;  and  as  we  must  necessarily  have  retro- 
spective laws,  and  as  many  such  are  wise  and  proper,  it  is  for 
the  courts  to  judge  whether  rights  are  divested  or  contracts  im- 
paired by  them,  and  so  to  declare  the  law. 

Now,  with  this  understanding  of  the  meaning  of  the  bill  of 
rights,  as  above  stated,  what  is  the  character  of  the  act  of  IVA^, 
c.  169,  sec.  4?  It  can  not  be  denied  that  it  materially  changes 
the  character  and  effect  of  the  will  in  question  from  what  it 
vould  have  had  if  the  statute  had  not  been  passed. 

Its  construction  is  different  from  what  it  would  otherwise 
have  been.  It  could  not  have  passed  after-acquired  real  estate, 
but  now  it  may.  It  could  not  have  been  available  in  the  hands 
of  defendant  as  evidence  of  her  title  to  the  property  in  contro- 
versy, but  now  it  may  be.    But  this  is  all  that  can  be  said  of 
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Qie  act  of  1842;  and  is  this  sufficient?    If  this  difference  of 
cfaazacter  and  effect  produced  a  like  difference  or  change  of 
tested  rights  under  it  and  by  virtue  of  it^  then  we  would  say 
that  it  comes  within  the  prohibition,  and  would  be  inopera- 
tiTe.    But  is  this  so?     Is  any  contract  impaired  or  right  in* 
fringed  or  diyested?    It  seems  to  us,  most  clearly » that  such  is 
not  its  effect.    The  law  merely  acts  upon  a  paper  which  does 
not  arise  in  contract,  or  Test  rights  or  create  obligations.    It 
creates  or  establishes  a  new  rule  of  law  as  to  the  paper  and  its 
subject-matter,  to  the  injury  of  no  person  whatever.    Although 
as  to  form  the  will  was  perfect  in  October,  1830,  still  it  is  ambula- 
tory until  the  death  of  the  testator;  it  is  to  be  his  will  at  his  death, 
or  not,  as  he  m^y  see  proper  to  determine.    It  vests  no  rights.    It 
imposes  no  obligation.     It  is  virtually  a  blank  until  the  death 
of  the  testator.    It  does  not  abridge  his  rights,  but  rather  en- 
larges them.    It  enables  him  to  do  what  before  he  could  not 
do,  however  strong  may  have  been  his  wish  or  intention,  and 
however  clear  it  might  have  appeared  on  the  face  of  his  will. 
We  think  the  control  of  the  whole  subject  of  wills,  and  the 
transmission  of  property  by  will,  is  under  the  control  of  the 
legislature;  and  if  the  act  had  said  that  no  estate,  right,  or  in- 
terest in  lands  shall  hereafter  pass  by  will,  would  any  of  the 
land  of  Albert  H.  Wynne  have  passed  to  the  defendant  by  vir- 
tue of  his  will  ?    We  can  not  conceive  upon  what  principle  it 
would  have  so  done,  under  our  decision  on  the  subject  of  retro- 
spective laws;  and  the  principle  is  the  same  in  the  case  sup- 
posed and  in  this  case;  and  we  think  that  the  act  of  1842,  c. 
169,  sec.  4,  is  not  in  conflict  with  the  twentieth  section  of  the 
bill  of  rights. 

8.  But  it  is  insisted  that  if  the  act  of  1842  applies  to  tins 
case,  and  is  not  inoperative  and  void,  it  does  not  clearly  appear 
by  the  will  to  have  been  the  testator's  intention  that  his  after- 
acquired  real  estate  should  pass  thereby. 

The  testator  says,  ''I  give  to  my  much  beloved  wife,  Micha 
Wynne,  all  the  balance  of  my  property,  both  real  and  personal, 
to  have  and  to  hold  to  her  own  benefit,  to  the  exclusion  of  all 
others.''  Now,  does  it  appear  by  this  will  that  he  intended  io 
give  to  his  wife  his  after-acquired  real  estate  ?  It  is  not  neces- 
Baiy  that  he  should  have  made  an  express  declaration  in  so 
many  words  that  he  so  intended.  It  is  sufficient  if,  taking  the 
whole  will  together,  such  intention  clearly  or  satisfactorily  ap- 
pears. There  is  a  clear  intention  on  the  part  of  the  testator  not 
to  die  intestate  as  to  any  of  his  property,  and  an  equally  clear 
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intent  that  his  wife  should  hare  all  his  estate;  and  not  satisfied 
with  an  express  declaration  to  this  effect,  and  to  make  his  in- 
tention, if  possible,  more  manifest,  he  adds,  that  she  is  to  have 
it  "  to  the  exclusion  of  all  others,"  and  we  think  that  his  inten- 
tion to  give  his  future  as  well  as  his  present  estate,  reasonably 
and  satisfactorilj  appears  by  the  will.  He  could  not  have  well 
used  stronger  language  showing  this  intent,  unless  he  had  de- 
clared, in  express  terms,  that  all  his  estate  owned  at  his  death 
should  go  to  his  wife.  And  we  are  strengthened  in  our  conclu- 
sion by  the  fact  that  it  has  been  frequently  so  held  by  the 
supreme  court  of  Massachusetts,  upon  similar  words  in  a  will, 
under  their  statute:  Cushing  t.  Aylwin,  12  Met.  169;  Pray  v. 
Waterson,  Id.  262;  Fay  v.  Fay,  1  Cush.  93;  Winchester  v.  i^brs- 
fer,  3  Id.  366. 

In  1  Jarman  on  Wills,  285,  it  is  laid  down  that,  under  the 
old  law,  where  a  testator  made  a  general  gift  of  his  real  and 
personal  estate,  he  was  considered  as  meaning  to  dispose  of 
these  respectiye  portions  of  his  property  to  the  full  extent  of  his 
capacity;  and  accordingly  such  a  gift,  in  regard  to  real  estate, 
was  read  as  a  gift  of  the  property  belonging  to  the  testator  at 
the  time  of  the  execution  of  his  will  (he  being  incapable  of  de- 
Tising  any  other),  and  as  to  personalty,  a?  a  disposition  of  what 
he  might  happen  to  possess  at  the  period  of  his  decease. 

Thus  we  see  the  reason  why  a  general  bequest  of  personalty 
was  considered  as  a  bequest  of  all  the  property  of  that  kind  of 
which  the  testator  might  die  possessed.  It  was  so  held,  because 
by  such  general  gift  it  was  considered  that  such  was  the  inten- 
tion upon  the  face  of  the  will;  and  there  being  no  want  of  power, 
such  intention  would  be  carried  out.  He  was  considered  as  in- 
tending to  dispose  of  such  property  to  the  full  extent  of  his 
power.  And  so  a  general  devise  of  real  estate  indicated  the  same 
intention;  but  not  having  power  to  devise  after-acquired  real 
estate  by  a  general  devise,  it  would  not  pass  by  such  clause  for 
that  reason,  and  not  because  the  intention  so  to  devise  did  not 
appear  by  the  will,  The  intention  in  each  case,  manifested  by 
a  general  gift,  was  the  same,  and  it  could  be  carried  out  in  one 
case,  and  in  the  other  it  could  not.  But  now  the  statute  comes 
and  gives  the  testator  power  to  devise  after-acquired  realty;  and 
his  intention,  as  manifested  by  a  general  gift,  will  be  carried 
out. 

From  the  view  we  have  taken  of  the  act  of  1842,  it  vnll  not  be 
necessary  to  decide  the  questions  as  to  whether  publication  and 
republication  apply  as   to  olographic  wills;   or,  if    they  do» 
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whether  there  can  be  parol  republication  of  such  will;  and  if 
BO,  whether  there  was  such  republication  in  this  case.  And  as 
the  charge  of  the  circuit  judge  does  not  materially  Taiy  from  the 
Tiew  ve  baye  taken  of  the  case,  we  affirm  the  judgment  of  the 
court  below. 


Construction  or  Will— Wiiktheb  Aftrr^acquirsd  Lakds  will  Pau: 
See  Meade-  v.  Sorahy,  36  Am.  Dec  432;  Bruen  t.  Bragaw,  38  Id.  519;  BeaO 
V.  Schley,  41  Id.  415;  Doe  d.  Wynne  v.  Wymu,  57  Id.  139;  aad  Oiraard  ▼.  PhU- 
Qdelphia,  26  Id.  145. 

Rktrospective  Act  is  CoNSTiTunoK al  if  it  neither  take  AWAy  %  vested 
rigbt  of  property,  nor  dissolve  the  obligation  of  a  contract:  Aldndge  ▼.  7W- 
cmMa  R.  R.  Co.,  23  Am.  Dec.  307;  BUainey  v.  fhrmenfeU.  Bank,  17  Id.  6354 
Bamet  v.  Bamei,  16  Id.  5^6,  and  notes  to  same. 

Ths  principal  case  VI  as  followbd  in  CclUm  v.  E,T.^VtLB.B.  Co.t  9 
Heisk.  847. 
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la  swAji,  as.] 
EsTATs  IN  Remaindkk,  IK  Rkal  OR  PERSONAL  EsTATB,  Is  property,  and 

is  subject  to  attachment  for  the  payment  of  debts. 
Proceedings  Begun  in  Sister  State  to  Sobjeot  Propertt  of  Desior  to 

Sale  to  satisfy  a  debt  will  not  act  as  a  bar  to  action  began  in  Tennesse* 

to  enforce  payment  of  the  same  debt. 

Attaghmsztt.  Appeal  from  the  chancexy  court  at  GhUlAtin. 
The  facts  are  stated  in  the  opinion. 

Guild,  for  the  plaintiffs. 

Baldridge  and  Head,  for  the  defendants. 

Bj  Court,  ToTTEN,  J.  This  is  an  attachment  bill  in  chancery 
at  Qnllatin,  to  subject  an  interest  in  remainder  in  land  and 
slaves  to  the  payment  of  a  debt. 

The  plaintiff  reside  in  the  state  of  New  York,  and  on  the  6th 
of  May,  1842,  in  the  circuit  court  of  the  United  States  at  Jack- 
son, Mississippi,  they  recovered  a  judgment  for  four  thousand 
four  hundred  and  eighty-six  dollars  and  four  cents  against  said 
Nathaniel  and  Daniel  Nye.  Execution  was  issued  on  this  judg- 
ment, and  returned  niUla  bona.  On  Februaiy  20,  1843,  Daniel 
W.  Kye  was  discharged  in  bankruptcy,  and  the  yalidity  of  his 
discharge  seems  not  to  be  contested.  In  1848,  the  plaintiffs 
instituted  a  suit  in  the  superior  court  of  chancery,  in  the  state 
of  Mississippi,  against  said  Nathaniel  Nye  and  others,  the  obieoi 
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of  which  was  to  discoyer  and  to  subject  assets  fraudenily  con- 
cealed, to  the  satis&ction  of  said  judgment.  Pending  that  suit, 
the  present  one  was  instituted  in  chanceiy  at  Gkdlatin,  in  which 
it  further  appears  that  S.  Nye  died  in  1850,  leaving  his  last  will 
and  testament,  by  which  he  devised  and  bequeathed  to  his  wif e, 
Elizabeth,  all  his  real  and  personal  estate,  ''  during  her  widow- 
hood," and  at  her  death  or  marriage,  the  same  to  be  equally 
divided  amongst  his  children  named  in  the  will,  the  said  Na- 
thaniel G.  Nye  being  one  of  them.  Elizabeth  Nye  is  in  pos- 
session of  the  estate  under  the  will,  and  it  being  suggested  that 
the  slaves  would  probably  be  removed  to  the  prejudice  of  this 
suit,  the  tenant  for  life  is  made  a  party,  and  an  injunction  was 
issued  to  restrain  the  removal  of  the  slaves.  Nathaniel  Q.  Nye 
is  a  citizen  of  the  state  of  Mississippi,  and  his  interest  in  re- 
mainder under  said  will,  and  which  is  attached  in  the  present 
proceeding,  is  estimated  at  some  two  thousand  dollars.  It  is  a 
joint  interest  with  the  other  tenants  in  remainder  claiming  under 
the  same  will.  The  bill  was  dismissed  by  the  chancellor,  and 
the  plaintiffs  have  appealed  to  this  court. 

1.  The  defendant  Nathaniel  G.  Nye  insists  that  his  interest 
in  remainder,  in  said  property,  is  not  liable  to  be  attached  and 
sold  in  satisfaction  of  said  judgment,  because  an  interest  in  re* 
mainder  is  not  subject,  under  the  law,  to  judicial  sale  for  the 
payment  of  debts. 

The  act  of  1836,  c.  43,  sec.  1,  provides  that  "  when  any  per- 
son or  persons  who  are  non-residents  of  this  state  have  any 
real  or  personal  property,  of  either  a  legal  or  equitable  nature, 
or  any  choses  in  action,  vdthin  this  state,"  etc.,  it  shall  be  law- 
ful for  a  creditor,  '*  without  first  having  recovered  a  judgment 
at  law,"  to  file  a  bill  in  chancery  to  have  said  real  or  personal 
property,  choses  in  action,  and  debts  attached.  This  act  ap- 
plies expressly  to  non-resident  as  well  as  resident  creditors. 
The  act  of  1838,  c.  166,  sec.  1,  contains,  in  effect,  the  same  pro- 
visions. It  applies  to  a  non-resident  debtor,  who  '*  shall  have 
property,  debts,  or  other  effects  within  this  state,"  and  makes 
the  same  liable  to  attachment  in  chancery  for  the  payment  of 
his  debts.  The  words  of  the  act  of  1836  are,  "any  real,  or 
personal  property,  of  either  a  legal  or  equitable  nature; "  those 
of  the  act  of  1838  are,  "  property,  debts,  or  other  effects." 

Now,  what  is  the  nature  of  defendant's  interest  in  the  land 
and  slaves  attached?  It  is  a  vested  remainder;  it  being  a  pres- 
ent, fixed  right  of  future  enjoyment  at  the  termination  of  the 
estate  of  the  tenant  for  life.     *'  Vested  remainders,"  says  Mr, 
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Kent,  "  are  actual  estates,  and  may  be  convejed  by  any  of  the 
oonTeyances  operating  by  force  of  the  statate  of  uses: "  4  Kent's 
Com.  205,  149.  This  applies,  of  course,  to  real  estate;  but 
it  is  equally  true  that  a  Tested  remainder  in  personal  estate  may 
be  conTeyed  by  deed  or  any  informal  writing;  which  will  be  in- 
stead  of  an  actual  deliyery  of  possession.  A  remainder  being 
an  actual  estate,  it  must  be  considered  a  property  in  the  sense 
of  the  statute;  as  much  so  as  the  particular  estate,  for  it  is  a  fixed 
and  present  right  to  take  effect  in  possession,  after  the  particu- 
lar estate  is  spent.  The  yarious  interests,  says  Sir.  Kent,  into 
which  an  estate  may  be  divided  thus  make,  for  many  purposes, 
butone  estate,  being  different  partsor  portions  of  the  same  entire 
inheritance:  Id.  198.  The  one  is  as  much  property  as  the  other; 
the  difference  consists  only  in  the  time  of  its  enjoyment.  We 
need  hardly  observe  that  ihe  same  rules  apply  in  this  respect  to 
the  personal  estate:  2  Id.  352.  It  seems  to  us,  therefore,  that  a 
vested  remainder,  in  real  or  personal  estate,  is  property,  in  the 
sense  of  the  statute,  and  subject  to  be  attached  in  chancery  for 
the  payment  of  debts. 

The  case  of  Allen  v.  Scurry,  1  Yerg.  36  [24  Am.  Dec.  43G],  is 
not  in  conflict  with  the  present  judgment.  In  that  case  it  was 
held  that  an  interest  in  remainder,  in  a  personal  chattel,  could 
not  be  sold  under  the  writ  of  Jieri  facias,  at  the  common  law; 
because  the  officer  could  not  take  possession  at  the  levy,  nor 
deliver  it  at  the  sale;  both  of  which  are  essential  to  a  valid  pro- 
ceeding, under  this  writ,  at  the  common  law.  It  is  true  that 
Whyte,  J.,  in  delivering  the  opinion,  places  it  also  on  another 
ground:  the  probable  sacrifice  of  property,  on  account  of  the 
uncertainty  as  to  the  time  when  the  estate  might  come  into  pos- 
session; but  certainly  the  first  is  the  true  legal  reason. 

We  may  observe  further,  upon  the  doctrine  of  this  case,  which 
we  are  not  disposed  to  disturb,  that  if  there  be  no  remedy  at 
law  to  subject  a  debtor's  estate  held  in  remainder,  for  that  rea- 
son, there  should  be  a  remedy  in  equity.  For  we  can  see  no 
reason  or  justice  in  the  proposition  which  maintains  that  the 
debtor  shall  hold  his  estate  and  the  creditor  go  unsatisfied.  We 
perceive  no  force  in  the  argument  that  the  estate  might  be  sac- 
rificed. This  is  not  to  be  presumed;  on  the  contrary,  we  are  to 
presume  that  it  will  sell  for  its  reasonable  value,  which  can,  in 
most  cases,  be  easily  ascertained.  Besides,  the  argument  will 
apply  as  well  to  eveiy  forced  or  judicial  sale  where  property  is  sold 
to  the  highest  bidder.  Why  may  not  the  value  of  an  interest  in 
remainder  be  known  and  given  as  well  at  a  forced  as  at  a  voluU" 
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tuy  niet  A  debtor  may  indeed  Test  bieentaie  present  funds  in 
the  pforchase  of  a  remainder;  shall  he  be  allowed  to  hold  it  to 
the  prejudice  of  his  creditor?  We  are  satisfied,  both  upon  rea- 
son and  anthorilyy  that  interests  in  remainder  are  subject  to  the 
payment  of  debts.  We  may  add,  that  this  view  of  the  subject 
conforms,  as  we  think,  to  the  present  policy  of  the  law,  which, 
after  abolishing  imprisonment  for  debt,  evidently  intends  to 
subject  every  species  of  property  to  which  the  debtor  has  right 
to  tiie  payment  of  his  debts.     See  act  of  1832,  o.  11. 

2.  In  the  next  place,  the  counsel  for  the  defendant  insists 
that  the  plaintiffa  ought  not  to  be  permitted  to  maintain  the 
present  suit,  because  the  suit  in  chanceiy  in  the  state  of  Missis- 
sippi, to  obtain  satisfaction  of  the  same  judgment,  had  been 
previously  instituted,  and  was  yet  pending  at  the  commence- 
ment of  the  present  suit. 

The  suit  in  Mississippi  has  no  reference  to  the  property  here 
in  question,  its  object  being  to  discover  and  subject  such  assets 
of  the  debtor  as  may  be  locally  situated  in  that  state;  whether 
an  amount  sufficient  to  satisfy  the  judgment  or  any  considerable 
part  of  it  may  be  realized  in  that  suit  does  not  appear,  nor  can 
appear  until  its  termination. 

In  the  mean  time  we  can  see  no  legal  or  reasonable  objection 
to  the  institution  of  the  present  suit,  to  obtain  the  further 
security  of  an  attachment  upon  the  debtor's  properly  situated^ 
in  this  state,  if  the  creditor  have  reason  to  believe  ttie  former 
suit  to  be  of  doubtful  or  contingent  result. 

It  is  a  remedy  to  which  he,  as  a  creditor,  is  entitled  under 
the  statute;  and  we  are  not  aware  of  any  legal  ground  upon 
which  we  can  repel  him.  Certainly  he  is  entitled  to  but  one 
satisfaction,  and  if  he  obtain  it  in  the  foreign  suit,  he  will  not 
be  allowed  to  receive  it  here;  but  may,  in  that  event,  be  subject 
to  the  costs  of  the  present  suit,  especially  if  it  appear  that  it 
was  not  probably  necessary  for  his  security. 

The  mere  pending  of  a  suit  in  a  foreign  court  can  not  be 
pleaded  in  abatement,  or  in  bar  to  a  suit  in  our  own  state  upon 
the  same  matter:  MUchell  v.  Bunchy  2  Paige,  620  [22  Am.  Deo. 
669].  And  it  is  generally  true  that  a  court  of  chanceiy  here,  in 
the  exercise  of  its  injunctive  power  over  the  person  of  a  party, 
has  not  any  proper  authority  to  restrain  a  suit  previously  insti- 
tuted in  the  courts  of  another  state  or  of  the  United  States. 
Both  comity  and  public  policy  forbid  the  exercise  of  such  a 
power:  Mead  v.  MerriU,  Id.  4M;  Diggs  v.  WolcoU,  4  Oranch» 
179. 
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We  are  satisfied  that  on  both  the  questions  relied  upon  the 
decree  of  the  chancellor  is  erroneous. 

The  decree  will  be  reTersed  and  the  cause  remanded  to  be 
further  proceeded  in,  in  conformity  to  this  opinion. 

Judgment  reyersed. 

Vbsteo  Esttatx  IX  Remainder  is  Svbjmct  to  ExEcimosr:  Sm  Iljfde  t. 
Bamqff  44  Am.  Dec.  335,  and  note  to  same,  where  prior  caiet  appearing  fa 
this  series  are  collected. 

Fesidkngt  op  Scit  va  FoREioy  Court  or  in  a  court  of  the  Uuited  Stalea» 
ii  not  pleadable  in  abatement  or  in  bar  of  a  proceeding  in  a  state  court: 
MUcheU  V.  Bunch,  22  Am.  Dec  6C9;  West  y.  McComteU,  25  Id.  191;  Lawrp 
▼.  IleUl,  37  Id.  495. 

The  frixcipal  case  was  followed  in  Perttnt  y.  Clacks  3  Head,  735^  tm 
the  point  that  an  estate  in  remainder  in  real  or  personal  estate  was  property. 
8o  also  in  Bank  ▼.  Ntlmm,  Id.  638;  Purfear  y.  Mkimonmm,  4  Heisk.  58;  Pm- 
y.  Tondtiuon,  1  Tenn.  Ch.  115. 
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[7  Tkxab,  S38.] 
AOTB  OF  CbUKLTT  WITH  SPECIFICATIONS  AS  TO  TiMB  AND  PLAOI  ihoilld  be 

■tated  in  petition  for  divorce  on  the  ground  of  cruelty. 

Condonation  of  Acts  of  Crusltt  is  Bab  to  Divorcn  only  when  there  ia 
no  further  ill  treatment;  but  if  there  be  fresh  cruelty,  the  former  acts  will 
be  revived,  and  the  impediment  raised  by  the  reconciliation  removed. 

DivoBox  FOB  Adultkbt  is  Babbed  bt  Condonation  undbb  Tbxab  Stat- 
ute, but  this  effect  of  reconciliation  ia  not  extended  beyond  oanaea  for 
adultery. 

BiTLEB  AND  DOOTBINXS  OF  ECCLESIASTICAL  LaW  RbSPBCTINO  DiVOBOB  MUST 

BE  Enfobced  80  far  as  they  are  applicable,  and  especially  when  their 
justice  and  good  sense  demand  assent. 

It  is  Immaterial  Whxtheb  or  not  Act  bb  Unlawful  that  is  oharged 
by  husband  against  wife  and  used  as-  a  pretext  for  cruelty;  indeed,  if  the 
act  were  totally  inoffensive  in  itself,  so  much  the  more  flagrant  would  be 
the  violence  threatened  or  inflicted  on  ac<^unt  of  such  act. 

Chaboe  of  Theft  Accompanied  with  Thbeats  of  Bodily  Injubt  from 
which  danger  to  life,  limb,  or  health  may  be  justly  apprehended,  justifies 
divorce  on  the  ground  of  cruelty,  though  such  criminatory  charges  are  not 
in  themselves  sufficient. 

Thbeat  Alleged  in  Pleadings  in  Divobob  Suit  as  against  Lifb  may 
be  inferred  on  appeal  to  have  been  at  least  a  threat  of  bodily  injury, 
though  the  statement  of  facts  does  not  show  its  nature. 

Ti<beats  of  One  whose  Pbevious  Acts  have  Endangebbd  Life  of 
threatened  party,  and  have  shown  his  temper  to  be  brutal  and  nngovvm- 
able,  justify  the  apprehension  that  the  cruelties  once  inflicted  may  be 
repeated. 

^  OBCE  FOR  CiUELTT  MAT  BE  GRANTED  when,  from  all  the  olroiimstanosst 
(t  appears  th^t  one  of  the  parties  justly  apprehends  danger  to  Ufa,  limb^ 
ir  health. 

IB 
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Mbrb  Blows  bo  hot  NBOissikBiLj  CoNSxmm  CKfTKLvr,  for  they  oiay  be 
nnaocompaiiied  with  apprehenaion  of  danger  to  life,  llmb»  or  hoelth,  aod 
may  canae  bnt  alight  nnhappinen. 

Smr  for  diyorce  by  Queen  Elitobeih  Nogees  agamst  Jaoquea 
Nogees.  The  petitioii  alleged  thafc  the  plaintiff  **  had  been 
often  beaten  and  bruised  by  the  def endant,  until  her  life  was 
thereby  endangered;  that  the  defendant  had  charged  her  with 
stealing  his  money,  and  threatened  her  life  if  ahe  did  not  imme- 
3 lately  return  it,  and  drove  her  from  his  house."  The  state- 
u«ent  of  facts  showed  that  about  three  years  prior  to  the  trial 
the  defendant  beat  the  plaintiff  with  a  club  about  three  feet  in 
length  and  over  an  inch  in  diameter,  that  was  used  as  a  meat- 
stick,  and  injured  her  so  as  to  endanger  her  life.  They  lived 
separately  for  some  time  thereafter,  but  afterwards  lived  to- 
gether again.  During  this  second  cohabitation  the  defendant 
charged  the  plaintiff  with  stealing  his  money,  and  threatened  her. 
She  then  again  left  his  house.  The  court  instructed  the  jury  as 
stated  in  the  opinion.  The  verdict  was  for  the  defendant,  and 
the  plaintiff  appealed. 

M.  N.  and  M.  M.  PoUery  for  the  appellant. 

B.  (7.  Franklin^  for  the  appellee. 

By  Ck>urt,  Hemfhill,  G.  J.  There  was  no  demurrer  to  the 
petition;  and  as  no  question  has  been  raised  on  the  sufficiency 
of  the  pleadings,  I  will  pass  them  over,  with  the  single  remark 
that  they  are  objectionable  on  the  ground  of  vagueness  and  un- 
certainty. The  acts  of  cruelty,  with  specifications  as  to  time, 
place,  etc.,  should  be  stated,  that  the  defendant  may  know  what 
he  is  called  upon  to  answer,  and  the  court  be  apprised  of  the 
issues  between  the  parties.  The  certainty  required  in  pleadings 
in  causes  of  this  character,  has  been  discussed  in  the  case  of 
Wright  v.  Wrighiy  8  Tex.  168,  and  to  that  it  will  suffice  for  the 
present  to  refer. 

The  only  questions  material  to  be  considered  arise  on  the 
alleged  errors  in  the  charge  of  the  court. 

And  first,  the  jury  are  instructed  that  if  they  believed  from 
the  evidence  that  defendant  beat  plaintiff  as  charged,  in  conse- 
quence of  which  they  separated,  and  they  afterwards  lived 
together,  that  such  beating,  before  they  separated  and  came 
together  again,  could  form  no  ground  for  a  divorce,  and  they 
must  discard  it  from  consideration  in  making  a  verdict. 

This  instruction  is  equivalent  to  the  legal  proposition  that 
reconciliation  between  the  parties  is  a  perpetual  bar  to  a  divorce 
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for  any  precedent  act  of  cmelty.  %  This  proposition  was  held  in 
thfc  case  of  Wright  t.  Wrighi,  6  Tex.  S,  decided  at  the  last  term  of  this 
court,  to  be  against  law.  Of  this  decision,  the  judge  was,  doubt- 
less, not  apprised;  nor  has  it  been  referred  to  in  tiie  arguments 
of  counsel.  As  the  opinion  in  that  case  has  not  been  published 
in  book  form,  I  will  cite  one  or  two  paragraphs  from  it  at  length, 
viz. : ''  It  is  clear  that  the  effect  of  renewed  matrimonial  cohabita- 
tion, on  causes  of  divorce,  arising  from  cruelty  or  outrages,  has 
not  been  prescribed  by  statute;  and  we  may  with  propriety  recur 
to  the  doctrines  of  the  common  law,  as  received  in  the  ecclesiasti- 
cal courts  in  England,  on  the  subject.  Reconciliation  in  that  law 
is  technically  termed  condonation ;  and  it  does  not  constitute,  un- 
der all  circumstances,  a  perpetual  bar  against  complaint  for  ante- 
cedent offenses.  Condonation  is  defined  to  be  a  conditional  for- 
giveness, that  does  not  take  away  the  right  of  complaint,  in  case 
of  continuation  of  the  injury,  which  operates  as  a  revivor  of  former 
wrongs.  By  the  ecclesiastical  law,  fresh  acts  of  adultery  or  fresh 
acts  of  cruelty  will  revive  former  acts  of  adultery  or  cruelty.  In 
Weslmeath  v.  Westmeaih,  4  Ecc.  B.  290  [S.  0. ,  2  Hagg.  Ecc.  B.  Sup. 
113],  it  is  said  that  '  the  force  of  condonation  varies  according  to 
circumstances.  The  condonation,  by  a  husband,  of  a  wife's  adul- 
tery, still  more  repeated  reconciliations  after  repeated  adulteries, 
create  a  bar  of  far  greater  effect  than  does  a  condonation,  by  a 
wife,  of  repeated  acts  of  cruelty  committed  by  a  husband.  In 
the  former  case,  the  husband  shows  himself  not  sufficiently  sen- 
sible to  his  own  dishonor,  and  to  his  wife's  contamination;  and 
reconciliations  often  repeated  amount  almost  to  a  license  to  her 
future  adultery,  so  as  to  form  nearly  an  insuperable  and  immov- 
able bar;  but  the  forebearance  of  the  wife,  and  her  rei>eated  for- 
giveness of  personal  injuiy,  in  hopes  of  softening  the  heart  and 
temper  of  her  husband,  and  under  the  feelings  of  a  mother 
anxious  to  continue  in  the  care  and  nurture  of  her  children,  are 
even  praiseworthy,  and  create  but  a  slight  bar,  removed  by  the 
reasonable  apprehension  of  further  violence.'  See  also  3  Eos.  B. 
890;  Shelford,  436,  445." 

From  these  doctrines  it  appears  that  condonation  operates  a 
bar  only  where  there  is  no  further  ill  treatment — ^where  the 
offending  party  discharges  his  duty  according  to  the  marriage 
obligations,  or  where  the  injured  party  is  treated  with  that 
kindness  and  affection  due  to  the  conjugal  relation.  If  there 
be  fresh  cruelty  or  outrage,  the  former  acts  will  be  revived  and 
the  impediment  raised  by  the  reconciliation  removed. 

It  is  scarcely  necessary  to  Bt^-^  ^^«^t  by  the  statute,  in  suits  for 
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diToroe,  brought  for  cause  of  adaltexy,  if  the  injuzed  pftrty. 
haying  knowledge  of  the  criminal  fact,  ahall  admit  the  gniltj 
partner  into  conjugal  society  or  embraces,  such  condonation 
will  operate  as  a  good  defense  and  perpetual  bar  to  the  suit 

But  this  effect  of  reconciliation  has  not  been  extended  beyond 
causes  for  adultery;  and  rules  and  doctrines  of  the  ecclesiastical 
law,  so  far  as  they  are  applicable,  and  especially  when  their 
justice  and  good  sense  demand  our  assent,  must  be  enforced. 

There  are  other  points  growing  out  of  this  instruction,  dis- 
cussed in  the  case  of  Wright  v.  Wright^  and  to  this  case  reference 
may  be  made.  The  charge  in  the  latitude  of  its  expression  is 
erroneous.  It  would  be  consistent  with  law,  only  in  the  event 
that  the  causes  of  diyorce  were  limited  exclasiYely  to  offenses 
committed  anterior  to  the  reconciliation,  there  being  no  subse- 
quent misconduct  of  a  character  to  excite  apprehension  of  bodily 
injury. 

2.  The  jury  were  instructed  by  the  judge  that  a  charge,  made 
by  a  husband  against  his  wife,  that  she  had  stolen  his  money, 
they  liidng  together,  is  not  a  charge  of  larceny;  that  the  wife, 
while  liTing  with  the  husband,  can  not  commit  larceny  by  tak- 
ing his  property. 

Whether  such  be  a  charge  of  larceny  or  not,  was  but  a  mere 
incident  of  the  primary  subject  of  consideration  for  the  jury, 
viz. :  whether  such  charge,  accompanied  with  the  threat,  con- 
stituted such  an  act  of  cruelty  as  to  excite  reasonable  appre- 
hension that  the  former  outrages  would  be  repeated,  or  that 
she  would  be  subjected  to  great  indignities,  extending  perhaps 
even  to  the  danger  of  life.  It  is  immaterial  whose  money  was 
taken,  whether  that  of  the  husband  or  of  the  wife.  If  the  hus- 
band, from  supposed  rights  of  property  in  himself,  or  by  virtue 
of  that  awful  supremacy  which,  in  his  estimation,  justified  the 
use  of  the  club  to  enforce  domestic  sway,  deemed  such  taking 
to  be  disobedience  to  his  sovereign  authority,  to  be  punished 
vnth  blows  and  bruises,  and  even  the  loss  of  life,  it  is  not  ma- 
terial whether  the  offense  charged  was  a  violation  of  the  laws  of 
the  land  or  not.  This,  it  is  true,  might  have  aggravated  the 
tieinousness  of  the  charge.  But  where  the  charge  is  made  and 
ased  as  a  pretext  for  violence  and  outrage,  it  is  not  material 
what  was  the  intrinsic  character  of  the  act.  In  fact,  if  the  act 
were  totally  inoffensive  in  itself,  if  it  formed  no  just  ground  of 
complaint,  so  much  the  more  flagrant  would  be  the  outrage  of 
violence  threatened  or  inflicted  on  account  of  such  act. 
But  was  there  no  cruelty  in  the  public  accusation  that  the  wife 
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had  stolen  his  money?  Did  he  not  intend  to  blacken  her  char- 
acter»  destroy  her  reputation,  inflict  upon  her  lasting  disgrace, 
and  thus  poison  the  sources  of  her  happiness?  There  can  be 
no  doubt  that  his  intention  was  to  charge  her  with  the  crime  of 
theft;  and  there  can  be  as  little  doubt  that  such  criminatory 
charges,  although  not  sufficient  in  themselves  to  justify  the  dis- 
ruption of  the  bonds  of  matrimony,  yet  in  conjunction  with 
other  circumstances,  they  may  constitute  such  ill  treatment  and 
outrage  as  to  render  living  with  the  offender  altogether  insup- 
portable. 

But  this  charge  does  not  stand  alone.  It  is  accompanied 
with  a  threat.  The  statement  of  facts  does  not  show  what  the 
threat  was.  It  is  left  to  inference.  The  pleadings  charge  that 
he  threatened  her  life;  and  in  the  defect  of  the  statement  as  to 
what  the  threat  was,  we  must  infer  that  the  proof  sustained  the 
allegation,  or  at  least  that  it  was  a  threat  of  bodily  injury. 
Such  threat,  under  the  circumstances,  might  well  inspire  the 
plaintiff  with  apprehension  and  terror.  She  had  been  before 
exposed  to  the  merciless  inflictions  of  his  dub,  or  baton  of  au- 
thority. Her  life  had  been  previously  endangered  by  the  un- 
bridled violence  of  his  passions;  and  she  might  very  well  pre- 
sume, and  so  might  the  court  and  jiiry,  unless  all  the  rules  of 
induction  and  the  lessons  of  experience  be  discarded,  that  the 
cruelties  which  had  been  once  inflicted  might  again  be  repeated; 
and  that  the  threats  of  one  whose  previous  acts  had  shown  his 
temper  to  be  brutal  and  ungovernable,  were  not  to  be  disre- 
garded  or  viewed  without  alarm  and  apprehension. 

The  question  of  what  acts  will  constitute  cruelty,  has  been 
fully  discussed  in  previous  cases:  Sheffield  v.  Sheffield,  3  Tex. 
79;  Wright  v.  Wright,  Id.  168;  Wright  v.  WHghi,  6  Id.  3. 
There  is  great  difficulty  in  defining  legal  cruelty.  Its  ordinary 
criterion  is  an  apprehension  of  danger  to  life,  limb,  or  health. 
If,  from  all  the  circumstances,  it  appears  that  one  of  the  part- 
ners justly  entertains  such  apprehensions,  it  becomes  a  case  for 
the  dissolution  of  the  bonds  of  matrimony.  The  duties  of  self- 
preservation  are  paramount  to  those  of  marriage.  The  bond  of 
nuptial  happiness  is  converted  into  a  yoke  of  wretchedness,  and 
the  statute  authorizes  and  requires  it  to  be  broken  and  removed. 

The  questions  in  this  case  have  been  examined  at  length  in 
cause.^  previously  decided,  and  I  will  not  continue  their  dis- 
cussion. As  said  before,  no  exact  definition  of  legal  cruelty  can 
be  given,  for  there  may  be  cases  in  which  mere  blows  should 
not  be  so  considered.    These  may  be  given,  but  still  there  may  be 
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Btiong  afTection  in  the  party.  Among  penoiiB  of  coarse  habits 
thej  might  pass  for  yery  little  more  than  mdeness  of  huiguage 
or  manner.  They  might  occasion  no  apprehension,  and  be  pro- 
dnctiTe  of  but  slight  onhappiness.  The  jurors  have  the  parties 
before  them,  and  can  appreciate  and  place  the  proper  estimate 
on  their  conduct,  and  its  e£fect  upon  each  other:  and  much  is 
confided  to  their  judgment  and  discretion.  But  where  the  life 
of  one  has  been  endangered  by  the  deliberate  outrage  of  the 
other,  and  this  is  again  threatened,  we  must  disregard  all  pre- 
Bomptions  before  we  can  infer  that  such  threats  bode  no  danger, 
and  constitute  no  foundation  for  dread  and  apprehension. 

The  judgment  is  ordered  to  be  reversed,  and  the  cause  re- 
manded for  a  new  trial. 

Judgment  reyersed. 

Cruxltt  as  Gbound  fob  l>iyoBGS:  See  Payne  ▼.  Payne^  40  Am.  Deo* 
600,  and  note  to  Pocr  t.  Poct^  29  Id.  674-S79;  Loekridge  y.  Loekridge,  28  Id. 
S2;  HarraU  ▼.  Harratt^  26  Id.  790;  Helma  ▼.  FnMndseus,  20  Id.  402;  Bkam^ 
T.  Rhame,  16  Id.  507. 

€!oKDONATioN  ov  Adultkbt,  Deobu  ov  Divobcx  will  kot  bs  Opinio 
to  allow  defendant  to  prove,  thongh  the  decree  hbb  obtained  while  he  wm 
oonfined  in  the  state  prison:  Ho/mire  ▼.  nqfrnhre^  32  Am.  Dec  611. 

GoHnoNATioN  OF  Adultkbt  IS  Bab  to  Diyoaoc  oh  That  OBommt 
Smith  Y.  SmUh^  27  Am.  Dec.  75. 

CoHBONATioir  18  GoNDiTiOKAL  F0BOIYINI88,  and  a  repetition  of  the  offense 
MYiYes  the  condoned  adultery:  Smith  y.  Smithy  27  Am.  Dec  75. 

Condonation  or  Ckiteltt  is  Dxfbndsnt  upon  Futuhb  Good  UsAoa 
and  conjugal  kindness.  The  principal  case  is  cited  to  this  effect  in  Ihmham 
Y.  Famham,  73  111.  500. 

Pabtition  vob  Diyobcb  on  Qbound  or  Aduiatebt  ought  to  state  time 
•od  place  of  its  oommiasion:  Chriitiamberry  y.  Chn&tkafberry^  25  Am.  Dec  96. 


MoKiNNEY  V.  Jones. 

[7  TaxAS.  698.] 

NonoB  OF  Motion  to  QuAan  Lbyt  and  Rbturn  or  EzxocnoN  most  be 
giYen  to  the  purchaser  at  the  sale,  and  to  the  plaintiff  in  execution. 

ArrxABANCB  or  Pabtt  Entitlbd  to  Notice,  afteb  Judgment,  merely  to 
giYe  notice  of  appeal,  is  not  such  an  appearance  as  will  dispense  with 
the  necessity  of  notice 

CmHDANT  in  Ezbodtion  haying  Stated,  in  Motion  to  Quash  Sheb- 
ift's  Rxtubn,  the  fact  of  the  sale  and  the  name  of  the  purchaser,  is  es- 
topped from  contending  that  no  notice  of  the  motion  to  the  purchaser 
was  necessary,  on  the  ground  that  the  return  of  the  sale  not  haYing  been 
signed  by  the  sheriff  the  court  could  not  know  that  there  was  a  purchaser 
to  be  affected  by  the  judgmentb 
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Motion  by  the  appellee  to  quash  a  levy  and  return  on  an  exe- 
cution issued  on  a  judgment  of  the  appellant  against  him. 
The  return  of  the  leyj  was  signed  by  the  officer,  but  the  return 
of  the  sale,  stating  the  land  levied  on  to  have  been  sold  to  H. 
L.  Einney,  was  not  signed.  The  motion  to  quash  stated  that 
the  land  ''  was  sold  to  H.  L.  Einney,  as  appears  by  the  return 
thereon."  No  notice  of  the  motion  was  given  to  the  purchaser 
or  to  the  plaintiff  in  execution.  The  court  below  rendered 
judgment  quashing  the  levy  and  return,  and  notice  of  appeal 
was  given  by  the  plaintiff's  counsel. 

B.  Hughes,  for  the  appellant. 

W.  Alexander,  for  the  appellee. 

By  Court,  Wheeleb,  J.  The  ground  mainly  relied  on  for  a 
reversal  of  the  judgment  is  the  want  of  notice  to  the  purchaser 
under  the  execution.  We  have  heretofore  decided  that  such 
notice  is  necessary:  Toler  v.  Ayres,  1  Tex.  898.  Such  also  has 
been  held  to  be  the  law  on  a  similar  state  of  case  elsewhere. 
Jewitt  V.  Marshally  8  A.  E.  IVIarsh.  153. 

It  would  seem,  on  general  principles,  that  the  plaintiff  in 
execution  ought  also  to  have  had  notice.  The  appearance  of  a 
]>arty,  entitled  to  notice  after  judgment,  merely  to  give  notice 
of  appeal,  has  been  held  not  such  an  appearance  as  will  dispense 
with  the  necessity  of  notice :  Jewiit  v.  Marshall,  supra.  This  pro- 
ceeding appears  to  have  been  conducted  to  final  judgment  ex 
parte,  and  vnthout  notice  to  any  one.  This,  it  is  conceived,  was 
irregular  and  erroneous. 

Unless  notice  were  required,  the  return  of  process  might  be 
quashed  for  defects  which  might  have  been  cured  by  amendment, 
had  an  opportunity  been  afforded  by  notice  to  the  party  in 
interest. 

It  is  objected  by  the  appellee,  that  the  return  of  the  sale  not 
Slaving  been  signed  by  the  sheriff,  the  court  can  not  know  that 
there  was  a  purchaser  to  be  affected  by  the  judgment  This  is 
■answered  by  the  motion  to  quash,  in  which  the  fact  of  a  sale 
and  the  name  of  the  purchaser  are  stated. 

The  judgment  is  reversed,  and  the  cause  remanded  for  further 
proceedings. 

Judgment  reversed. 


Giving  Notice  of  Appeal  to  Suprbm e  Court  does  not  operate  «a  appear- 
anoe  of  parties  to  a  motion  in  which  notice  was  necessary.    The  prindpal 
is  dted  to  this  effect  in  De  WiU  v.  Monroe,  20  Tex.  *z93.    In  WooVbrd 
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T.  Jhiffmm,  S5  Am,  Doa  02,  it  is  held  that  the  defandjuit  appMring  to  proM* 
ntB  a  writ  of  error  iDiiit»  on  roTenal  of  the  jadgiiieDt»  be  legerded  ■■  though 
he  had  been  aerved  with  the  origiiud  writ^  and  most  theraf ore  eppeer  and 
In  geneml,  notioe  is  neoMmy  to  give  the  ooart  joriediotion  ol  the 
OkmUkeam,  Bk  partem  44  Id.  525^  and  note  dtiag  prior 
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Qovnov  Bbocoxd  witrout  Akoumbht  n  Qpsr  to  OomiDXEAnoir. 

EviDDiGB  THAT  Dkvbitdaiit  IS  AcTioif  V0&  Maucioub  Psoe^ODTiON  aotad 
under  the  advioe  of  ooonael,  obtained  in  good  faith,  npon  informatkm  of 
the  real  facta  of  the  case,  ii  adnuauble  under  the  ganenl  iane  for  the 
pmpoee  of  rebatthig  eTideooe  of  malice. 

VhAimrw  MUST  Alubob  Wakt  of  Pbobabu  Oauhi  ahb  Mauob  in  action 
for  malicioiui  proaecation.  A  general  denial  pata  theae  arermenta  in 
iaaae.  The  harden  of  proof  ii  upon  the  plaintiff;  and  under  the  general 
denial  the  defendant  may  introduce  evidence  of  any  facta  in  direct  re- 
buttal of  evidence  introdnoed  by  the  phuntiff  without  apeoially  pleading 
them. 

DErc!n>AiiT  CAV  HOT  n  Bbquuued  to  Plxad  Spiciaxxt  &cta  iriiich  amoont 
to  no  more  than  a  denial  of  the  phuntiff 'a  avermenta;  or  facta  which  it 
will  only  become  material  for  the  defendant  to  prove  for  the  pnipoae  of 
rebutting  evidence  introduced  by  the  plaintiff;  or  that  which  ia  but  evi. 
dence  of  a  materiaU  innable  fact. 

As  BBTWSBN  PaBTBS,  AoTUAL   DlLTnEBT  18  VOX    EWEIITIAL  TO  V Al  tDTIT 

ov  Salb. 
Balb  18  CoMTLKTm  UTOH  CoMFLSTiOH  OF  CovTAACT,  and  ri^t  of  pitipcrtj 

and  of  poeaeaaion  Teat  in  the  purchaaer  upon  payment  of  the  price  and 

delivery  of  a  bill  of  aale,  without  actual  delivery  of  the  property. 
Validitt  of  Sals  is  hot  Affiotbd  a8  bbtwxsk  Pabtii8  by  poawiarioo 

remaining  with  the  vendor,  if  it  be  consiatent  with  the  tenna  of  the  oon« 


8au  xa  Von)  fob  Fbaud,  if  yBinx)&  was  Ihduobd  to  Maxb  Sau  by 
miarepreaentationa  made  to  him  by  the  purchaaer  in  reapect  to  material 
facta  peculiarly  with  lua  knowledge,  by  which  the  aeUer  waa  deceived  t# 
hia  injury. 

Plaxmtiff  mubt  Pbovb  Both  Want  of  Pbobabu  Caubb  avd  Mauob  te 
T^finimin  an  action  for  malidoua  proeecotion. 

Aoquiital  was  hot  Baibb  Pbbsvmptioh  of  Waht  of  Pbobablb  Oavbb 
in  an  action  for  maliciona  proaection. 

ICauob  IB  HOT  Lboal  Pbbsumftioh  or  NBOBsaAKT  Ihfsbbhob  from  want 
of  probable  canae  in  an  action  for  maliciona  proeecotion. 

Mauob  mat  bb  Ikfbbbxd  fbok  Waht  of  Pbobablb  Caubb  in  an  action 
for  maliciona  proaecution  when  there  are  no  dreumatanoee  to  rebnt  the 
preanmption  that  malice  alone  could  have  anggeeted  the  pweeonUoni 
and  it  may  be  inferred  where  the  defendant'a  conduct  will  admit  of  no 
other  interpretation,  except  by  preeuming  groaa  ignorance. 

Waht  of  Pbobablb  Caubb  can  hot  bb  Ihfbbued  fbom  most  EsFBias 
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AonoM  for  malicious  prosecution  by  the  appellee  against  the 
appellant.  The  plaintiff  had  been  arrested,  tried,  and  acquit- 
ted by  a  jury  upon  a  charge  preferred  by  the  defendant  that 
the  plaintiff  had  stolen  from  him  a  negro  named  Ned.  The  an- 
swer was  a  general  denial.  It  was  proved  at  the  trial  that  the 
plaintiff  had  been  prosecuted  and  acquitted  as  alleged,  and  that 
at  the  trial  the  witnesses  for  the  prosecution  were  the  defendant 
and  another.  It  further  appeared  that  before  the  prosecution 
the  defendant  had  sold  the  slave  to  Thomas  Chubb,  the  plaint- 
iff's brother,  who  paid  for  the  negro  at  the  time  of  the  sale  with 
a  niote  on  one  Johnson.  By  the  terms  of  the  agreement  the  de- 
fendant was  to  retain  possession  of  the  negro  Ned  for  one 
month,  and  at  the  end  of  that  time  to  deliver  him  to  the  pur- 
chaser; and  he  agreed  to  pay  hire  for  the  slave  for  the  month  dur- 
ing which  he  retained  him.  At  the  expiration  of  the  month  the 
defendant  refused  to  deliver  the  slave  to  the  purchaser.  Thomas 
Chubb,  the  purchaser,  and  the  plaintiff  then  decoyed  and  car- 
ried him  away.  And  this  act  was  the  basis  of  the  prosecution 
which  is  the  subject-matter  of  this  action.  Testimony  was  intro- 
duced of  representations  made  at  the  time  of  the  contract  by 
Thomas  Chubb  to  the  defendant,  to  the  effect  that  no  difficulty 
would  be  experienced  in  the  collection  of  the  note  given  in  pay- 
ment for  the  slave,  and  of  the  discovery  by  the  defendant  of 
difficulties  in  its  collection  before  the  end  of  the  month  when 
the  slave  was  to  be  delivered.  The  defendant  offered  to  show 
that  before  beginning  the  prosecution  of  the  plaintiff  he  had 
taken  advice  of  counsel.  The  plaintiff's  objection  to  this  evi- 
dence was  sustained.  The  jury  were  instructed  that  ''if  the 
sale  was  consummated  by  the  indorsement  and  deliveiy  of  the 
note  by  Thomas  Chubb  and  the  execution  and  deliveiy  of  the 
bill  of  sale,  the  right  of  property  and  of  immediate  possession 
was  vested  in  Chubb,  unless  by  agreement  the  vendor  was  to 
retain  possession;  and  then  at  the  end  of  the  time  stipulated 
Chubb  had  the  right  to  demand  or  peaceably  take  possession." 
The  court  also  charged  that:  ''1.  Want  of  probable  cause  and 
malice  must  be  proved  by  the  plaintiff  to  sustain  his  action; 
and  a  verdict  of  not  guilty  and  discharge  of  the  defendant 
from  prosecution  raises  the  presumption  that  there  was  no 
probable  cause.  2.  If  there  be  no  probable  cause,  the  law  pre- 
sumes malice  in  the  prosecutor;  and  it  is  incumbent  on  the  per- 
son who  may  originate  the  prosecution  and  pursue  the  accused 
so  as  to  place  himself  in  the  situation  of  a  prosecutor,  to  show, 
by  evidence  produced  on  the  trial,  that  there  was  probable 
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cause  "  The  Terdict  was  for  the  plaintiff.  A  motion  for  a  new 
trial  was  OYermled,  and  judgment  was  rendered  for  the  plaint- 
iff.   The  defendant  appealed. 

W.  C,  JbboU,  for  the  appellant. 

H.  N.  and  M.  M.  Potter,  for  the  appellee. 

By  Court,  Whexleb,  J.  The  questions  presented  by  the  reo- 
ord,  which  it  is  deemed  material  to  consider,  relate  to  the 
tulings  of  the  court:  1.  Upon  the  admissibility  of  OTidenoe;  2. 
In  instructions  to  the  juiy. 

In  support  of  the  ruling  of  the  court,  refusing  to  permit  the 
defendant  to  prove  that  before  instituting  the  prosecution  he 
took  the  advice  of  counsel,  we  are  referred  to  the  opinion  of  this 
court  in  the  case  of  CoUard  v.  Oay,  1  Tex.  41^.  in  that  case  it 
did  not  appear  that  the  opinion  of  counsel  was  taken  upon  a 
true,  or  indeed  any,  statement  of  facts.  The  question  was 
whether  it  was  competent  for  the  defendant  to  prove  that,  be- 
fore commencing  the  prosecution,  he  had  taken  the  advice  of  an 
attorney.  It  was  not  proposed  to  prove  that  the  advice  had 
been  given  upon  information  of  the  facts;  and  the  court  held 
that  the  evidence  was  not  admissible.  No  briefs  were  furnished 
or  authorities  cited  by  counsel;  nor  was  the  case  argued  at 
the  bar.  The  question  whether  evidence  that  the  defendant 
had  acted  under  the  advice  of  counsel,  given  upon  information 
of  the  facts,  was  admissible  to  repel  the  imputation  of  malice, 
does  not  appear  to  have  been  distinctly  presented  or  consid- 
ered; and  we  do  not  think  the  decision  ought,  under  the  dr- 
cumstances,  to  be  held  to  have  concluded  that  question.  If  an 
authority  were  necessaiy,  we  have  that  of  the  supreme  court  of 
the  United  States,  for  holding  a  question,  decided  without 
argument,  open  for  consideration:  Decatur  v.  Paulding,  14  Pet. 
607,  and  cases  cited. 

"The  defendant,"  says  Starkie,  "may  give  in  evidence  any 
facts  which  show  that  he  had  probable  cause  for  prosecuting,  and 
that  he  acted  bona  fide  upon  that  ground  of  suspicion.  It  is  no 
answer  to  the  action,"  he  adds,  "  that  the  defendant  acted  upon 
the  opinion  of  counsel  if  the  statement  of  facts  upon  which  the 
opinion  was  fotmded  was  incorrect,  or  the  opinion  itself  un- 
warranted:" 2  Stark.  Ev.,6th  Am.  ed.,  496.  But  the  inference 
deducible  from  this  extract  is,  that  if  the  statement  of  facts  on 
which  the  opinion  of  counsel  was  founded  be  correct,  that  the 
defendant  acted  upon  it,  may  be  a  defense  to  the  action.  Ac- 
cordingly, in  further  treating  of  the  subject,  he  says:  "  It  is  com* 
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petesnt  to  {he  dafendant,  for  the  pnipoee  of  rebatting  the  infer- 
ence of  malice,  to  show  that  he  acted  upon  professional  advice, 
although  it  was  nnfoonded  in  law:"  Id.  499. 

Hr.  Greenleaf,  in  his  treatise  on  the  law  of  evidence,  says: 
"  How  far  the  advice  of  counsel  may  go  to  establish  the  fact  of 
probable  cause  for  prosecution,  is  a  point  upon  which  there  has 
been  some  diversity  of  opinion.    It  is  agreed  that  if  a  full  and 
correct  statement  of  the  case  has  been  sv  bmitted  to  legal  coun- 
sel, the  advice  thereupon  given  fumislies  sufficient  probable 
cause  for  proceeding  accordingly.      But  whether  the  party's 
omission  to  state  to  his  counsel  a  fact,  well  known,  but  honestly 
supposed  not  to  be  material,  or  his  omission  through  ignorance 
to  state  a  mat^erial  fact  which  actually  existed,  will  render  the 
advice  of  counsel  unavailable  to  him  as  evidence  of  probable 
cause,  does  not  appear  to  have  been  expressly  decided.     The 
rule,  however,  as  recognized  in  a  recent  American  case,  seems 
broad  enough  to  protect  any  parly  acting  in  good  faith  and 
without  gross  negligence.     For  it  is  laid  down  that  if  the  party 
*  did  not  withhold  any  information  from  his  counsel,  with  the 
intent  to  procure  an  opinion  that  might  operate  to  shelter  and 
protect  him  against  a  suit,  but  on  the  contrary,  if  he,  being 
doubtful  of  his  legal  rights,  consulted  learned  counsel  with  a 
view  to  ascertain  them,  and  afterwards  pursued  the  course 
pointed  out  by  his  legal  adviser,  he  is  not  liable  to  this  action, 
notwithstanding  his  counsel  may  have  mistaken   the  law:'" 
8Ume  V.  Swift,  4  Pick.  393  [16  Am.  Dec.  349];  2  Greenl.  Ev., 
sec.  459.    It  is  remarked,  however,  that  in  this  case  no  question 
was  made  whether  any  material  fact  had  been  omitted:  Id., 
note. 

Mr.  Phillips,  in  his  treatise,  referring  to  authorities  also  re- 
ferred to  by  Mr.  Starkie  and  Professor  Greenleaf ,  thus  states 
the  rule:  *'  It  is  competent  for  the  defendant  to  show  that  he 
acted  bona  fide  upon  the  opinion  of  a  professional  adviser,  al- 
though it  may  be  erroneous,  provided  it  has  been  given  upon  a 
full  and  correct  statement  of  facts:"  3  Phill.  Ev.,  3d  ed.,  262. 
The  law  was  thud  stated  by  Chief  Justice  Shaw  in  Wills  v. 
N(yyeSf  12  Pick.  327,  328:  "  Such  advice,  given  upon  a  case 
truly  stated,  and  the  advice  honestiy  pursued,  though  incorrect, 
will  rebut  such  presumption,  and  constitute  a  good  protection 
for  the  client.  But  even  legal  advice,  if  used  only  as  a  cover, 
and  not  acted  upon  in  good  faith — if  it  does  not  induce  an 
honest  belief  that  the  party  has  probable  cause,  will  not  screen 
him  from  the  consequen<}es  of  prosecuting  an  entirely  ground- 


1852.]  Oritfik  v.  CHUBa  89 

le8B  BuiL"  It  iras  the  opinion  of  Mr.  Justice  Stoiy,  in  BhitU  t. 
LiUlej  3  Mason,  102,  that  it  is  a  necessaiy  qualification  of  the 
admission  of*8ach  eTidence  ''that  it  should  appear  in  proof 
that  the  opinion  of  counsel  is  fairly  asked  upon  the  real  facts 
and  not  apon  statements  which  conceal  the  truth  or  misrepre-* 
sent  the  cause  of  action: "  Id.  105.  It  was  also  his  opinion,  ex- 
pressed in  that  case,  that  evidence  that  the  defendant  acted 
nnder  the  advioe  of  counsel,  given  upon  a  deliberate  examina- 
tion of  the  facts,  is  admissible  for  the  purpose  of  repelling  the 
imputation  of  malice  and  establishing  probable  cause:  Id. 

Such,  indeed,  appears  to  be  the  well-settled  law.  In  order 
to  show  that,  in  originating  the  prosecution,  he  was  not  actu- 
ated by  malice,  the  defendant  must  be  permitted  to  prove  that 
he  took  the  opinion  of  counsel  whether  the  facts  of  the  case 
would  support  a  prosecution.  Evidence  that  he  acted  under 
such  advice,  fairly  obtained,  upon  information  of  the  real  facts 
of  the  case,  is  certainly  admissible.  On  this  question  there  does 
not  appear  ever  to  have  been  any  diversity  of  opinion.  The 
admission  of  such  evidence,  veith  the  qualification  expressed  in 
the  extract  we  have  given  from  the  opinion  of  Mr.  Justice  Stoiy, 
can  not,  it  is  conceived,  operate  an  injustice  to  the  plaintiff, 
while  it  appears  to  be  a  just,  if  not  even  a  neoessaiy,  protection 
to  the  defendant,  dictated  alike  by  considerations  of  public  policy 
and  justice  to  individuals. 

It  is,  however,  insisted  on  behalf  of  the  appellee,  that  the 
evidence  was  rightly  excluded  in  the  present  case,  for  the  rea- 
son that  it  was  not  admissible  under  the  general  denial,  and  for 
the  further  reason  that  it  does  not  appear  that  the  defendant 
proposed  to  prove  that  the  advice  of  counsel  was  taken  upon 
the  information  of  the  facts. 

It  is  incumbent  on  the  plaintiff  in  this  action  to  allege  the 
want  of  probable  cause  and  malice.  The  denial  of  these  aver- 
ments puts  in  issue  the  existence  of  the  facts.  It  further  de- 
volves on  the  plaintiff  to  prove  the  truth  of  his  averments. 
And  when  the  issue  has  been  thus  formed,  and  the  proofs  ad- 
duced by  the  plaintiff,  which  conduce  to  establish  the  issue  on 
his  side,  no  reason  is  perceived  why  the  defendant  may  not 
maintain  his  side  of  the  issue,  by  the  proof  of  any  facts  which 
go  to  rebut  or  repel  the  evidence  introduced  by  the  plaintiff, 
without  specially  pleading  them.  In  principle,  there  can  be  no 
reason  for  requiring  the  defendant  to  plead  specially  facts 
which  amount  to  no  more  than  the  denial  of  the  plaintiff's 
averments,  or  facts  which  it  will  only  become  d^aterial  for  the 
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defendant  to  prove,  for  the  purpose  of  rebutting  or  repelling 
the  evidence  introduced  by  the  plaintiff.  The  burden  of  proof 
was  with  the  plaintiff,  under  the  issue;  and  it  was,  we  think, 
competent  for  the  defendant,  under  the  general  denial,  to  intro- 
duce any  rebutting  evidence,  or  evidence  which  went  directly  to 
disprove  the  plaintiff's  averments.  Where  it  is  proposed  to 
disprove  the  plaintiff's  case,  by  proving  independent  facts,  from 
which  the  conclusion  adverse  to  the  plaintiff  is  to  be  deduced 
inferentially,  it  may,  in  general,  be  necessary  for  the  defendant 
to  plead  specially  such  independent  facts.  He  can  not,  how- 
ever, on  general  principles,  be  required  to  plead  that  which  is 
but  evidence  of  a  material,  issuable  fact. 

It  is  difficult  to  lay  down  general  rules  which  will  be  suscepti- 
ble of  convenient  and  certain  application  in  each  case.  And 
there  would  be  less  difficulty  in  determining  upon  the  admissi- 
bility of  the  evidence  in  this  case  had  the  defendant  pleaded 
specially.  We  are  of  opinion,  however,  that  under  the  general 
denial  any  evidence  was  admissible  which  was  competent  to 
prove  probable  cause  and  to  repel  the  imputation  of  malice;  and 
consequently,  that  the  evidence  in  question  was  admissible  for 
that  purpose,  though  not  made  the  subject  of  special  plea.  It 
does  not  appear  from  the  bill  of  exceptions  on  what  ground  the 
court  rejected  the  evidence.  It  may  have  been  upon  the  ground 
that  it  was  not  proposed  to  prove  that  the  advice  of  counsel  was 
obtained  upon  information  of  the  facts.  But  from  the  manner 
in  which  the  point  is  presented  in  the  record,  it  appears  probable 
that  it  was  upon  the  broader  ground  that  such  evidence  was  in 
no  case  admissible.     If  so,  the  ruling  was  erroneous. 

It  will,  however,  suffice  to  have  stated  the  general  principles 
of  the  law  applicable  to  this  subject  for  the  direction  of  the 
parties  in  the  future  conduct  of  the  cause,  without  dwelling  to 
inquire  whether  the  court  made  a  right  application  of  them  in 
this  case;  as,  in  the  view  we  entertain  of  other  questions  in  the 
case,  the  decision  of  this  is  not  necessary  to  its  disposition. 

It  remains  to  consider  the  instructions  to  the*juiy. 

In  respect  to  what  would  be  a  valid  contract  of  sale,  to  pass 
the  right  of  property  and  possession  to  the  purchaser,  the  in- 
structions given  were  substantially  correct.  As  between  the 
parties,  actual  delivery  is  not  essential  to  the  validity  of  a  sale. 
I}pon  the  completion  of  the  contract  the  sale  is  complete;  and  the 
right  of  property  asd  of  possession  vest  in  the  purchaser,  upon 
payment  of  the  price  and  delivery  of  a  bill  of  sale.  Nor  will  it 
affect  the  validity  of  the  sale,  as  between  the  parties,  that  the 
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poBsession  remams  with  the  vendor,  if  it  be  consistent  with  the 
terms  of  the  contract. 

The  contract,  however,  may  be  void  for  frand;  as  if  the  ven* 
dor  was  induced  to  make  the  sale  by  misrepresentationB  made 
to  him  by  the  purchaser  in  respect  of  material  facts  peculiarly 
within  his  knowledge,  by  which  the  seller  was  deceived  to  his 
injury.  In  that  case  the  title  would  not  pass  to  the  purchaser. 
In  respect  to  probable  cause  and  malice,  the  instructions 
assert,  in  effect,  these  propositions:  1.  That  want  of  probable 
cause  and  malice  must  be  proved  by  the  plaintiff;  2.  That  a  ver- 
dict of  not  guilty,  and  the  discharge  of  the  defendant  from  pros- 
ecution,  raises  the  presumption  of  the  want  of  probable  cause; 
and  3.  That  the  want  of  probable  cause  raises  the  presumption 
of  malice. 

If  these  several  propositions  were  correct,  it  would  only  be 
necessary  for  the  plaintiff  to  prove  his  acquittal  of  the  charge 
on  which  he  had  been  prosecuted.  That  would  be  sufficient  to 
make  out  his  case.  The  rest  woidd  be  supplied  by  legal  pre- 
sumptions. 

The  instructions  afford  an  instance  of  the  petUio  principii. 
The  first  is  unquestionably  correct;  but  neither  of  the  others,  it 
is  conceived,  is  so.  Professor  Greenleaf ,  with  his  characteristio 
succinctness  and  accuracy,  thus  states  what  the  plaintiff  must 
prove  to  maintain  this  action : 

''To  maintain  an  action  for  this  injury,  the  plaintiff  must 
prove:  1.  That  he  has  been  prosecuted  by  the  defendant,  either 
criminally  or  in  a  civil  suit,  and  that  the  prosecution  is  at  an 
end ;  2.  That  it  was  instituted  maliciously  and  without  probable 
cause;  3.  That  he  has  thereby  sustained  damage:"  2  Greenl. 
£v. ,  sec.  449. 

'*  The  plaintiff  must  show  that  the  prosecution  was  instituted 
maliciously,  and  without  probable  cause;  and  both  these  must 
concur.  If  it  were  malicious  and  unfounded,  but  there  was 
probable  cause  for  the  prosecution,  this  action  can  not  be  main- 
tained. The  question  of  malice  is  for  the  jury;  and  to  sustain 
this  averment,  the  charge  must  be  shown  to  have  been  willfully 
false.  In  a  legal  sense,  any  unlawful  act,  done  willfully  and 
purposely  to  the  injury  of  another,  is,  as  against  that  person, 
malicious.  *  *  *  The  proof  of  malice  need  not  be  direct; 
it  may  be  inferred  from  circumstances;  but  it  is  not  to  be  in- 
ferred from  the  mere  fact  of  the  plaintiff's  acquittal  for  the  want 
of  the  prosecutor's  appearance  when  called:"  2  Greenl.  Ev.^ 
sec.  453. 
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''  The  want  of  probable  cause  is  a  material  ayerment.  and 
thougli  negative  in  its  form  and  character,  it  must  be  proved  hy 
the  plaintiff,  bj  some  affirmatiye  evidence;  unless  the  defendant 
dispenses  with  this  proof  by  pleading  singly  the  truth  of  the 
facts  involved  in  the  prosecution.  It  is  independent  of  ma- 
licious motive,  and  can  not  be  inferred,  as  a  necessary  conse- 
quence, fiom  any  degree  of  malice  which  may  be  shown:*' 
2  Greenl.  Ev.,  sec.  454. 

**  The  discharge  of  the  plaintiff  by  the  examining  magistrate 
is  prima  facie  evidence  of  the  want  of  probable  cause,  suffi- 
cient to  throw  upon  the  defendant  the  burden  of  proving  the 
contrary.  But  in  ordinary  cases  it  will  not  be  sufficient  to  show 
that  the  plaintiff  was  acquitted  of  an  indictment  by  reason  of 
the  non-appearance  of  the  defendant,  who  was  the  prosecutor; 
nor  that  the  defendant,  after  instituting  a  prosecution,  did  not 
proceed  with  it;  nor  that  the  grand  jury  returned  the  bill  *  not 
found:'"  2  Greenl.  Ev.,  sec.  456;  2  Stark.  Ev.,  494;  3  PhilL 
Ev.,  256,  and  cases  cited. 

To  maintain  the  action,  therefore,  it  was  incumbent  on  the 
plaintiff  to  prove  both  the  want  of  probable  cause  and  malice. 
Neither  alone  is  in  general  sufficient:  2  Stark.  Ev.,  5th  Am.  ed., ' 
492,  note  2.  Though  there  was  no  probable  cause,  yet  if  the  de- 
fendant was  not  actuated  by  malice,  but  acted  under  an  honest 
belief  that  there  was  probable  cause  for  instituting  the  prosecu- 
tion, after  having  taken  proper  and  reasonable  precaution  to 
obtain  accurate  information  on  the  subject  as  to  the  law  and 
facts,  he  can  not  be  made  liable  in  this  action. 

The  defendant's  acquittal  did  not  raise  the  presumption  of 
the  want  of  probable  cause;  nor  did  the  law  presume  malice 
from  the  want  of  probable  cause.  Malice  may  be  inferred  from 
the  want  of  probable  cause,  where  there  are  no  circumstances 
to  rebut  the  presumption  that  malice  alone  could  have  suggested 
the  prosecution;  and  it  may  be  inferred  where  the  defendant's 
conduct  will  admit  of  no  other  interpretation,  except  by  pre- 
suming gross  ignorance:  3  Phill.  Ev.  257.  In  the  language  of 
Chief  Justice  Shaw,  in  a  case  before  cited:  *'  The  groundless- 
ness of  the  prosecution  may,  in  many  instances,  be  so  obvious 
and  palpable,  that  the  existence  of  malice  may  be  inferred  from 
it:"  WUU  V.  NoyeSf  12  Pick.  326.  But  malice  is  in  no  case  a 
legal  presumption,  or  to  be  inferred  as  %  necessary  consequence 
of  the  want  of  probable  cause. 

"I  have  always  understood,"  saii  Parke,  J.,  in  MUchell  v. 
Jenkins,  5  Bam.  &  Adol.  588,  594,  '  Qiat  no  point  of  law  wai 
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moie  clearly  settled  than  that,  in  eveiy  action  for  a  malicious 
prosecution  or  arrest,  the  plaintiff  must  prove  what  is  averred 
in  the  declarations,  viz.,  that  the  prosecution  or  arrest  was  mali- 
cious, and  without  probable  cause ;  if  there  be  reasonable  or  prob- 
able cause,  no  malice,  however  distinctly  proved,  will  make  the 
defendant  liable;  but  when  there  is  no  reasonable  or  probable 
cause,  it  is  for  the  jury  to  infer  malice  from  the  facts  proved. 
That  is  a  question,  in  all  cases,  for  their  consideration." 

In  refusing  the  instruction  asked  by  the  defendant,  the  court, 
in  effect,  ruled  that  the  jury  were  ''  bound,"  that  is,  obliged  to 
find  the  prosecution  malicious,  if  they  believed  it  to  have  been 
without  probable  cause.  Whereas  the  law  is,  that  neither  is  the 
want  of  probable  cause  to  be  inferred,  as  a  necessary  conse- 
quence, from  the  most  express  malice:  3  Phill.  Ev.  256;  nor  is 
malice  to  be  inferred,  as  a  necessary  consequence,  from  the  clear- 
est proof  of  the  want  of  probable  cause. 

Because,  therefore,  the  court  erred  in  the  instructions  to  the 
jury,  the  judgment  is  reversed,  and  the  cause  remanded  for 
further  proceedings. 

Judgment  reversed. 

BXTWKEN  Pa&TIKS  AoTUAL  DkUVEBT  18  NOT  EbBBVTIAL  TO  VALmiTT  Of 

8iAi.x:  Donley  v.  Rector,  60  Am.  Dec.  242,  and  note  citing  prior  cases.  And 
lee  prior  cases  there  cited  on  the  effect  of  the  retention  of  poesession  of  per- 
sonalty by  tLo  vendor  after  the  sale.  Bat  the  sale  is  not  complete  while  any 
thing  remains  to  be  done,  such  as  identification  of  the  articles  sold:  Oolder  v. 
Ogden,  53  Id.  618,  and  note  citing  other  cases.  See  also  Williams  v.  AUen,  51 
Id.  709;  Sahlman  v.  Mills,  Id.  690;  note  to  Shindler  ▼.  HaueUm,  49  Id.  336; 
Hooban  ▼.  Bidwell,  47  Id.  386. 

Delivxbt  or  Bill  or  Salb  Vests  Titlx  to  Pbopibtt  in  Pitbohaskks 
Cocke  V.  Chapman,  44  Am.  Dec.  536;  Begley  ▼.  Morgan,  35  Id.  188. 

Sal«  Ihducxd  bt  Fraudulint  Misbeprxsxntations  of  Purchiskr  may 
be  treated  as  void:  Hqffman  v.  Noble,  39  Am.  Dec.  711,  and  note  citing  prior 
eases.    See  also  Hodgedcn  ▼.  Hubbard,  46  Id.  167. 

Wakt  of  PfiOBABLB  Caubb  AND  Malice  necessary  to  sustain  action  for  ma- 
lidoaB  prosecntion:  See  Kline  v.  Shuler,  49  Am.  Dec.  402,  and  note  citing 
prior  cases;  Oranl  v.  Deuel,  38  Id.  228;  William$  v.  Van  Meter,  41  Id.  644^ 
and  notes;  Tocum  v.  Polly,  36  Id.  583.  The  principal  case  is  cited  to  this 
point  in  McNuse  v.  Herring,  8  Tex.  152;  OabelY.  Weiaenaee  49  Id.  138. 

Acquittal  is  Evidbncb  of  Want  of  Peobablb  Cause,  bnt  is  not  suffi- 
eisnt  alone:  GrantY.  Deuel,dSAm.  Dee.  228;  WHUameT.  VanMeter,  41  Id. 
044^  and  notes  citing  prior  cases. 

Mauoi  mat  be  Infekked  fbom  Want  of  Pbobable  Cause:  IVittiama  v» 
Van  Meier,  41  Am.  Deo.  644;  Toeum  v.  PoUy,  36  Id.  583;  Orani  v.  De^ 
38  Id.  228.  Bat  discharge  by  noUe  prosequi  is  not  prima  fasit  evidence  te 
that  effect:  roewn  v.  PoUy,  36  Id.  583. 

Want  of  Pbobable  Cause  can  not  be  Infebbed  fbom  Maucb:  Tocmm  t. 
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Pof/y,  36  Am.  Deo.  583;  OrwU  v.  Dmtel,  38  Id.  228;  WiUiam$  ▼.  Van  MeUr^ 
41  Id.  644.    Bnt  slight  OTidence  of  it  will  be  safficient:  Id. 

Allegation  of  Want  of  Maucs  and  Peobabls  Cauu  is  KaoBSAsr-: 
Yocum  T.  Polly ^  36  Am.  Dec.  583. 

Thb  pbinoipal  case  is  oitsd  in  Cuney  v.  Duprtt^  21  Tex.  218,  to  thii 
point  that  where  it  ia  proposed  to  disprove  the  plaintiff's  ease  by  provin|^; 
Independent  facts  from  which  the  conclusion  adverse  to  the  plaintiff  is  to  be 
deduced  inferentially,  generally  it  is  necessary  to  plead  snoh  lndepend«At 
facts  specially. 


KtrktiAnp  v.  Randon. 

[8  Tkxas,  10.] 
CONTILACrT   TO    FOBFXIT    CERTAIN    AjCOUNT  IN    CaSB    OF   FaILUBB  TO  RUV 

HoBSE-BACB  is  a  valid  contract,  and  an  action  may  be  maintained  upon 
a  note  given  for  such  amount. 

Ebbob  to  Fort  Bend.  The  action  was  npon  a  promissoxy  note. 
The  defendant  pleaded  that  the  consideration  for  which  the  note 
was  given  was  void,  it  being  for  the  amount  of  a  forfeit  on  fail- 
ure to  run  a  horse-race.  Judgment  was  rendered  for  the  de» 
fendant.    The  other  facts  appear  from  the  opinion. 

JV^  E.  Hunger  y  for  the  plaintiff  in  error. 

Alexander  and  Atchison,  for  the  defendants  in  error. 

By  Court,  HmniFmTT.,  C.  J.  From  the  testimony  it  appear^ 
that  there  was  no  trick,  unfairness,  or  fraud,  on  the  part  of  the 
plaintiff  or  the  payee  in  the  inception  of  this  contract,  or  in  anj 
of  the  acts  upon  which,  by  its  terms,  the  liability  of  the  defend- 
ants on  the  note  was  to  arise.  The  proceedings  on  the  race- 
track and  the  delivery  of  the  note  were  all  done  in  conformity 
with  the  customary  rules  and  regulations  on  the  subject  of 
racing. 

Unless  the  consideration  of  the  note  was  illegal  and  void,  the 
defendants  were  clearly  liable  on  their  undertaking.  We  have 
decided  in  several  cases  that  wagers  on  horse-races  were  recoY- 
erable  at  common  law,  and  as  they  were  not  prohibited  by  stat- 
ute in  this  state,  an  action  upon  them  was  maintainable. 
Wagers  on  horse-races  may  be  regarded,  not  only  as  indifferent 
wagers  upon  indifferent  matters,  and  therefore  not  obnoxious  to 
the  law;  but  their  exclusion  from  the  general  class  of  gaming 
contracts  may  be  placed,  and  I  presume  is  by  the  legislature,  on 
the  ground  that  they  tend  to  stimulate  and  encourage  an  im- 
provement in  the  breed  and  qualities  of  the  horse.  That  sooh 
is  the  fact,  the  history  of  this  animal  in  England  and  the  United 
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States  would  doubtless  abundantlj  prove.  But,  be  the  policy 
which  supports  the  validity  of  such  wagers  what  it  may,  it  must 
equally  extend  to  and  sustain  all  contracts  which  are  but  sub- 
sidiaiy  and  incident  to  the  wagers  themselves.  The  contract  for 
forfeiture  is  based  upon  the  loss  of  time,  and  charges,  and  ex- 
penses necessarily  incurred  in  preparations  for  the  race;  and  we 
see  no  good  reason  for  sustaining  the  contract  for  the  wager, 
and  rejecting  that  for  the  forfeiture;  and  it  is  ordered,  adjudged, 
and  decreed  that  the  judgment  be  reversed,  and  the  cause  re- 
manded for  further  proceedings. 
Judgment  reversed. 

Wagbbs  on  Horse-races  abb  not  Ilueoal  in  Tkxa3,  and  may  be  reoov* 
•red  in  an  action  at  law:  D unman  v.  Strother,  46  Am.  Dec  07,  and  lee  note 
to  that  caae,  page  99,  where  other  cases  are  collected:  Pierce  t.  Randolph^  12 
Tex.  205;  Armstrong  v.  Parehmcui,  42  Id.  186,  both  citing  the  principal 
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b  binding:  Campbell  v.  Reevee^  14  Tex.  10,  citing  the  principal 


POBIIB  V.  PaBXEB. 

[8  Tkxas,  23.] 

Shkrift  must  Take  Actual  Possbssion  of  Pkbsonal  Pbofbbtt  in  order 
to  constitute  a  valid  levy  thereon,  and  the  act  of  taking  possession  most 
be  of  sach  a  character  as  would  make  the  officer,  if  not  protected  by  the 
process,  liable  for  the  trespass. 

Act  of  Sheriff  in  Assertion  of  his  Right  to  Personal  Propertt, 
levied  on  by  him,  must  be  open  and  notorious,  and  such  as  would  be  sus- 
ceptible of  proof  if  called  in  question. 

Where  Sheriff's  Rbtubn  States  that  He  Levied  on  Pbopbbtv  of  a 
certain  man,  and  that  a  married  woman  bearing  the  same  surname 
claimed  it  as  her  separate  property,  and  gave  bond  to  try  her  right,  it 
will  be  presumed  that  she  was  the  wife  of  the  defendant  in  execution. 

BxBcunoN  OF  Delivery  Bond  by  Wife  of  Exeoution  Debtor  will  estop 
him  from  denying  that  there  was  a  levy,  or  that  it  was  of  sach  a  char- 
acter as  would  have  deprived  himself  and  wife  of  the  possession  had  the 
bond  not  been  given,  where  the  husband  and  wife  are  living  together  at 
the  time  of  the  making  of  the  levy. 

Taking  of  Deuveby  Bond  Precludes  Sheriff  from  Contestino  the 
fact  of  seizure,  when  sued  for  a  trespass  to  the  property. 

What  Constitutes  Valid  Levy  of  Wild  Cattle,  qyasre. 

Where  Exeoution  Cohuxnced  <*The  State  of  Texas,  County  of  Aus- 
tin," and  the  process  had  performed  its  functions,  the  exeoution  will 
not  be  quashed  for  defect  or  error  in  the  style  of  it»  although  had  obj 
tion  been  made  tn  Zmiuim  it  might  have  been  quashed  or  amended. 
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Ebbob  from  Austin.  Motion  to  quash  the  levy  Mid  return  on 
an  execution  on  the  grounds:  1.  That  the  execution  was  not 
styled  according  to  law;  2.  That  no  valid  levy  was  made  by  tak- 
ing possession  of  the  property.  The  execution  corimenoed  as 
follows:  "  The  state  of  Texas,  county  of  Austin.  To  the  cheiiff 
of  said  county.  Greeting,"  etc.  The  sheriff's  reiam  stated 
that  he  had  levied  upon  four  hundred  and  fifty  head  of  cattle, 
more  or  less,  as  they  ran,  branded  in  part  with  a  gudjeon,  and 
in  part ''  B.  &  C,"  and  known  as  the  Portis  k  Cummi^  stock; 
and  also  upon  one  large  old  road-wagon;  and  that  all  the  prop- 
erty was  claimed  by  Eebecca  Portis  as  her  separate  p^per\y, 
and  that  bond  was  given  by  her  to  try  the  right. 

N,  Holland,  for  the  plaintiff  in  error* 

N.  H,  Hunger  and  J.  B.  Jones,  for  the  defendant  in  error. 

• 

By  Court,  Hemphill,  C.  J.  The  objection  to  this  return 
is,  that  it  nowhere  shows  an  actual  seizure  of  the  property, 
or  the  performance  of  any  such  act,  by  way  of  asserting 
tiUe,  as  would  have  subjected  the  sheriff  to  an  action  for  the 
trespass,  were  he  not  protected  by  the  process.  In  the  case 
of  Bryan  v.  Bridge,  6  Tex.  137,  we  held,  at  the  last  term,  that 
an  actual  possession  of  personal  property  wks  essential  to  the 
validity  of  the  levy;  and  that  the  act  of  taking  possession  must 
be  of  such  character  as  would  make  the  officer,  if  not  protected 
by  the  process,  liable  for  the  trespass.  The  mode  in  which  a 
levy  on  personal  property  must  be  made  is  not  indicated  in  the 
statute  regulating  executions;  but  there  are  various  provisions 
relative  to  the  responsibility,  etc.,  of  the  sheriff,  for  the  pro- 
duction of  the  property  levied  upon,  which  must  be  predicated 
upon  the  fact  of  previous  seizure  and  possession.  The  defend- 
ant in  execution  (Dig.,  art.  1330)  is  authorized  to  retain  posses- 
sion of  slaves  and  personal  property  levied  upon,  on  giving 
bond  and  security  for  its  delivery;  and  by  article  1334,  it  is 
made  the  duty  of  the  sheriff  to  securely  keep  all  property  levied 
upon  by  him,  for  which  no  delivery  bond  is  given;  and  he  is 
made  responsible  for  any  losses  and  damages  resulting  from  hie 
negligence.  The  sheriff  is  not,  in  express  terms,  required  to 
take  actual  possession  of  the  property;  but  this  is  implied  as  to 
all  property  of  which  possession  can  be  taken;  otherwise,  how 
is  the  sheriff  to  keep  it  securely,  so  as  to  have  it  forthcoming  in 
satisfaction  of  the  judgment?  The  act  of  possession  must  be 
according  to  the  nature  of  the  property.  If  it  be  of  goods,  for 
instance,  they  should  be  brought  within  his  view,  and  be  sub- 
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ject  to  his  control;  and  he  may  take  an  inyentozy  of  them,  or 
perform  some  open  and  unequivocal  act  in  assertion  of  hia 
title,  which  would  operate  to  disturb  and  divest  the  possession 
of  the  defendant. 

His  act,  in  the  assertion  of  his  right  to  the  property,  must  be 
open  and  notorious;  and  such  as  would  be  susceptible  of  proof, 
if  called  in  question.  If  secret  levies,  and  claims  to  property 
without  possession  or  control,  were  tolerated,  the  rights  of  par- 
ties interested  would  be  greatly  embarrassed,  and  third  parties, 
without  the  means  of  knowledge  of  such  claims,  might  be  made 
the  victims  of  their  ignorance:  Westervelt  v.  Pinckney^  14  Wend. 
123  [28  Am.  Dec.  516];  Beekman  v.  Lansing,  3  Id.  450  [20  Am. 
Dec.  707];  AtcKircher  v.  Hawlei/,  16  Johns.  288;  Banks  v.  Evans, 
10  Smed.  &  M.  35  [48  Am.  Dec.  734]. 

Let  us  examine  now  the  character  of  this  levy,  as  presented  in 
the  return  and  in  the  record. 

The  cattle,  it  is  stated  by  the  sheriff,  were  levied  upon  as  they 
run;  and  the  return  continues  to  state,  in  effect,  that  all  the 
property  mentioned  in  the  above  levy  was  claimed  by  Rebecca 
Portis,  who  made  the  usual  oath,  and  bond  with  sureties  for  the 
forthcoming  of  the  property,  and  the  payment  of  all  damages 
that  may  be  awarded  against  her,  in  case  she  failed  to  establish 
her  right.  The  return  does  not  show  that  the  cattle  were  herded 
or  taken  possession  of  in  any  way;  nor  does  it  explicitly  state 
whether  he  had  a  view  or  control  of  the  property;  nor  is  there 
any  proof  as  to  the  notoriety  of  the  acts  and  declarations  of 
the  sheriff  at  the  time  of  making  the  levy;  nor  is  there  any 
ovidence  tending  to  show,  on  the  other  hand,  that  the  levy 
was  secret,  that  the  sheriff  made  no  declarations,  or  performed 
no  acts  indicating  his  intention  to  levy  upon  and  seize  the  prop- 
erty. 

But  what  are  the  circumstances  as  they  appear  on  the  record? 
It  appears  that  inmiediately  upon  the  levy  Mrs.  Bebecca  Portis 
asserted  her  claim  to  the  property  as  a  portion  of  her  separate 
estate;  and  the  presumption  is,  from  such  claim,  though  it  is 
nowhere  stated  that  she  was  the  wife  of  the  defendant,  and  that 
the  property  was  claimed  as  her  own,  in  contradistinction  to  the 
separate  right  of  the  husband  or  of  the  community.  Now  it 
will  be  admitted,  that  if  a  delivery  bond  had  been  given  by  the 
defendant  himself,  it  would  operate  as  an  estoppel,  and  con- 
clude him  from  denying  that  there  was  no  levy.  There  may  be 
cases  of  extortion  of  bonds,  colore  officii,  by  which  the  right  of 
denying  the  levy  by  the  defendant  would  not  be  compromitted; 
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bat  generallj  he  must  be  estopped  by  his  own  acts;  and  the 
plaintiff  in  execution  could  not  complain,  as  he  would  have  ad- 
ditional security  that  his  claim  would  be  finally  satisfied. 

Now,  is  there  any  difference  in  point  of  fact,  so  far  as  the 
knowledge  and  the  rights  of  the  defendant  are  affected,  between 
the  execution  of  a  delivery  bond  by  himself  and  one  by  his 
wife,  that  the  property  shall  be  returned  to  the  sheriff,  provided 
her  claim  be  not  established?  The  presumption  is  that  hus- 
band and  wife  live  together;  the  property  is  by  law  under  his 
control;  and  that  he  is  apprised  of  the  acts  of  his  wife  in  rela- 
tion to  such  property;  and  consequently,  of  the  acts  and  dec- 
larations of  the  sheriff,  in  seizing,  possessing,  or  taking  control 
of  the  property,  and  which  were  the  inducement  to  the  assertion 
of  the  claim  by  the  wife.  She  would,  of  course,  look  to  him  for 
advice  and  assistance  in  support  of  her  rights,  although  in  cases 
of  this  character  the  courts  would  be  bound  to  vigilance  in 
protecting  the  property  of  the  wife  from  the  open  assaults  of  the 
husband's  creditors,  and  the  secret  connivance  of  the  husband 
himself.  But  ordinarily,  where  the  parties  live  together,  and 
the  wife,  upon  levy,  asserts  her  claim  to  the  property,  and  gives 
assurances  for  its  delivery,  he  could  not  deny  knowledge  of  such 
levy,  or  that  it  was  of  such  character  as  would  have  deprived 
himself  and  wife  of  the  possession,  had  a  bond  not  been  given 
for  its  return  to  the  sheriff  on  failure  to  establish  her  right.  It 
may  be  admitted  that  the  return  of  the  sheriff,  if  the  claim  had 
been  interposed  by  some  third  pariy ,  would  have  been  insufficient 
without  amendment,  and  without  proof  aliunde  of  facts  estab 
lishing  the  notoriety  of  the  levy,  and  a  disturbance  of  the  pos- 
session of  the  defendant;  but  under  all  the  circumstances  indi- 
cated by  the  return  in  this  case,  we  deem  the  levy  sufficient,  and 
that  its  validity  can  not  be  disputed  by  the  defendant.  If  the 
sheriff  were  sued  for  a  trespass  to  the  property,  he  could  not 
contest  the  fact  of  seizure.  The  taking  of  the  bond  would  pre- 
clude him  from  denying  that  he  had  such  possession  as  justified 
him,  on  its  surrender,  to  demand  a  bond  for  the  return  of  the 
property.  If  the  defendant  himself,  to  preserve  possession,  had 
been  compelled  to  execute  a  delivery  bond,  he  might  have  shown 
such  fact  in  proof  of  the  trespass;  and  if  his  wife,  living  with 
him,  had  been  obliged,  for  the  protection  of  her  own  rights, 
and  to  prevent  the  abstraction  and  possible  loss  of  such  prop- 
erty, to  execute  a  return  bond,  such  fact  would  also  be  evidenoe 
of  seizure  by  the  sheriff. 

It  is  difficult  to  prescribe  any  special  mode  for  a  levy  upon 
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wild  catUe.  A  le^y  must  combine  notoriefy  iritii  snch  seizcm 
as  wonld  enable  the  sheriff  to  control  and  keep  in  safely  the 
properly.  At  the  same  time,  the  possession  must  be  according 
to  the  nature  of  the  property;  and  the  act  of  the  sheriff  should 
not  snbject  the  defendant  to  any  unneoessaty  expenses  to  be  ifi- 
corred  for  its  preservation.  If  wild  cattle  were  penned  and  fed 
nntQ  the  day  of  sale,  the  expenses  would  consume  a  great  por* 
tion  of  the  property.  If  herdsmen  were  employed  to  guard 
them,  the  charges  would  be  onerous  on  the  defendant  It  may 
be  said  that  the  latter  can  always  avoid  such  expense,  by  giv- 
ing bond  for  delivery.  This  might  not  always  be  convenient, 
and  in  many  cases  would  be  oppressive.  As  the  subject  of  a 
proper  rule  in  such  cases  has  not  been  discussed  by  counsel,  I 
will  waive  further  remarks. 

As  the  argument  has  extended  to  the  validity  of  the  execution, 
though  no  prayer  is  made  that  it  be  quashed,  I  will  barely  say 
that  the  objection  to  the  style  of  the  process,  where  this  has 
performed  its  functions,  and  the  rights  of  parties  depend  on  its 
validity,  can  not  be  sustained.  The  terms  employed  here  may  be 
treated  either  as  a  style  or  as  a  caption.  No  caption,  no  venue 
in  fact,  is  necessary.  The  addition  of  the  name  of  the  county 
may  be  rejected  as  surplusage,  and  ''the  state  of  Texas" 
would  then  stand  alone,  and  give  character  and  s'tyle  to  the 
process.  Had  the  objection  been  taken  to  the  process  in  limine, 
it  might  have  been  quashed  or  amended;  and  such  would  be  the 
better  practice.  The  style,  as  such,  gives  authority  to  the  offi- 
cer; and  it  should  not  be  coupled  with  additions  which,  if  not 
rejected,  would  reduce  it  to  a  mere  description  of  the  place 
whence  the  process  emanated.  We  are  of  opinion  that  there 
was  no  error  in  the  judgment;  and  it  is  ordered  that  the  same 
be  affirmed. 

Judgment  affirmed. 

NBOBSsnnr  ov  Taxihg  Posbbbsion  on  Lkvt  bt  Shsbiiv:  See  PHuieeim 
Bamk  ▼.  OroEkTf  63  Am.  Deo.  254,  note  258,  where  other  caees  are  oolleoted. 
To  ooostitate  a  valid  levy,  the  sheriff  moBt  have  taken  poeaeation  of  the  gooda 
in  aoma  way:  Canverae  v.  McKee^  14  Tex.  90,  oiting  the  principal  caae. 

Thv  fbincipal  oasb  18  ciTKD  in  Cook  T.  Sparks,  47  Tex.  33,  to  the  pdnt 
that  a  motion  to  aet  aaide  a  levy  for  a  merely  formal  defect  in  the  retam  will 
not  be  entertained;  and  in  Miller  v.  ClemenU,  54  Id.  355,  to  the  point  that  a 
rapier/  bond  ia  a  atatntory  judgment  upon  which  execution  may  iaane. 
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Repialb  bt  Imfuoation  abb  hot  Favored  ik  Law;  bat  a  sabseqncBl 
rtatnte,  revising  the  sabject-matter  of  a  former  one,  and  evidently  in- 
tended a«  a  snbetitate  for  it,  although  it  contains  no  express  words  to 
that  effect,  most  operate  to  repeal  the  former  to  the  extent  to  which  its 
provisions  are  revised  and  supplied.  And  though  a  subsequent  statute 
be  not  repugnant  in  its  provisions  to  a  ft  rmer  one,  yet  if  it  was  clearly 
intended  to  prescribe  the  only  rules  whif  h  should  govern,  it  repeals  the 
prior  statute. 

AoT  or  1843,  Providiko  fob  Change  ov  Vbnub  in  cases  where  the  judge 
was  interested,  is  repealed  by  the  act  of  1846. 

DigTBiCT  Court  can  not  in  General  Revise  its  Own  Judgment  of  a 
former  term,  but  when  an  interlocutory  order  has  been  inadvertently  or 
erroneously  made,  which,  after  judgment  on  appeal,  may  occasion  a  re- 
versal of  the  judgment,  it  may  before  final  judgment  correct  such  erro- 
neous order,  if  susceptible  of  being  corrected  without  prejudice  to  the 
rights  of  the  parties. 

Whebe  Change  of  Venue  has  been  Impbopeblt  Obdbbed,  the  court  to 
which  the  transfer  was  made  may  direct  it  to  be  retransferred  to  the 
court  where  it  belongs. 

Ebbob  from  Galveston.    The  facta  are  stated  in  the  opinion. 
Alexander  and  Atchison,  for  the  plaintiff  in  error. 
B.  Hughes,  for  the  defendant  in  error. 

By  Court,  Wheeler,  J.  The  change  of  venue  was  awarded 
under  the  provision  of  an  act  of  the  congress  of  the  republic, 
passed  in  1843  (Hart.  Dig.,  art.  687),  which  provides  "that 
hereafter  it  shall  be  the  duty  of  any  one  of  the  district  judges  of 
the  republic  of  Texas  to  change  the  venue  upon  the  motion  of 
any  practicing  attorney,  in  any  case  in  which  said  judge  may  be 
interested,  from  the  county  in  which  he  maybe  presiding  to  the 
nearest  adjoining  county  out  of  his  district." 

Was  this  statute  in  force  at  the  time  of  the  awarding  of  Che 
change  of  venue  ? 

The  constitution  of  the  state,  art.  7,  sec.  14,  directs  that  "  the 
legislature  shall  provide  for  a  change  of  venue  in  civil  and  crim- 
inal cases." 

The  act  of  1846,  sec.  14  (Hart.  Dig.,  art.  658),  provides  that 
"  the  district  courts  may  order  a  change  of  venue  for  the  trial  of 
any  suit,  civil  or  criminal,  under  the  rules  and  regulations  pre- 
scribed by  law."  The  next  succeeding  section  of  the  same 
act  provides  that  "  when  any  judge  of  the  district  court  msj 
be  interested  in  any  causes  pending  in  his  district,"  etc.,  **of 
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when  ihe  judge  has  been  of  counsel  in  the  causes,  he  may  ex- 
change districts  with  any  judge  who  is  not  sabject  to  like  dis- 
abilities/' etc.  And  by  section  16  it  is  provided  that  *'  when 
any  judge  is  disqualified,  the  parties  may,  by  consent,  choose 
and  appoint  some  other  person  to  try  the  cause,''  etc. :  Hart. 
Dig.,  art.  653-655. 

The  proyision  of  the  constitution  which  we  have  cited  evi- 
dfently  contemplates  a  revision  by  the  legislators  of  the  law 
iqpon  the  subject  of  change  of  venue.  The  provisions  of  the 
statute  referred  to  contain  such  revision  as  respects  cases  in 
which  the  judge  is  interested  or  has  been  of  counsel;  and  they 
aeem  to  have  been  intended  to  provide  for  that  entire  subject- 
matter,  and  to  supersede  all  former  laws  on  the  same  subject. 
The  law  does  not  &vor  repeals  by  implication.  But  a  subse- 
quent statute,  revising  the  subject-matter  of  a  former  one,  and 
evidently  intended  as  a  substitute 'f cry  rt;  ftl(}iougJi  M  bcfnta,ms 
no  express  words  to.  thut'^edect,  caust  *oJ>€rat&  tb*repe&I  tHe 
former  to  the  extent  to  which  its  provisions  are  revised  and 
st.pplied:  CommonweaUh  v.  Crondey^  1  Ashm.  179. 

So,  though  a  subsequent  statute  be  not  repugnant  in  its  pro* 
visions  to  a  former  one,  yet  if  it  was  clearly  intended  to  pre- 
scribe the  only  roles  which  should  govern,  it  repeals  the  prior 
8tat^/;e:  Daviess  v.  Ihirbaim,  3  How.  636. 

Applying  these  rules  of  construction  to  the  present  case,  we 
entertain  no  doubt  that  the  act  of  1843  was  repealed  by  the  pro- 
visions of  the  act  of  1846.  •  It  follows  that  the  change  .of  venue 
was  unauthori2S6d.  Whether  void  for  the  want  of  authority  in 
the  judge  to  grant  it,  or  only  erroneous  as  having  been  granted 
for  an  insofficient  caose,  the  coort  at  Galveston  was  justified  in 
striking  the  case  from  its  docket.  It  is  true  that  the  district 
coort  can  not,  in  general,  revise  its  own  judgments  of  a  former 
term.  But  where  an  interlocutory  order  has  been  inadver- 
tently and  erroneously  made,  which,  after  judgment  on  appeal, 
may  occasion  a  reversal  of  the  judgment,  there  can  be  no  reason 
why  the  district  coort  should  not  correct  such  erroneous  order, 
if  susceptible  of  being  corrected  without  prejudice  to  the  rights 
of  parties,  before  final  judgment,  so  as  to  preserve  legality  in 
its  proceedings  and  render  its  final  jodgments  irreversible. 

The  district  coort  of  Gralveston  county  might,  in  our  opinion, 
have  gone  even  further,  and  directed  the  case  to  be  retrans- 
ferred  to  the  county  of  Harris,  where  it  belongs.  And  the  only 
hesitancy'  we  have  in  giving  it  that  direction  is,  that  it  was  re- 
moved from  that  county  at  the  instance  of  the  plaintiff  in  error. 
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The  rights  of  both  parties,  however,  may  be  jeopardized  bj  the 
removal,  if  the  case  be  not  restored  to  its  place  in  the  proper 
county.  It  is  clear  that  they  ought  to  have  an  opportunity 
afforded  of  having  their  rights  finally  adjudicated;  and  that  if 
deprived  of  that  opportunity,  it  would  be  in  consequence  of  an 
error  in  which  the  defendant  in  error  is  not  implicated. 

The  case  presents  a  novel  aspect.  But  we  may,  we  think, 
without  transcending  our  authority  as  an  appellate  court,  direct 
that  the  cause  be  remanded  to  the  district  court  of  Harris 
county,  to  be  reinstated  upon  the  docket  of  that  court,  and  for 
farther  proceedings,  at  the  costs  of  the  plaintiff  in  error. 

Ordered  accordingly. 

Repeals  bt  Implication  abb  not  Favored:  See  NeiU  ^  Keeae,  51  Am. 
Dec.  746;  Dugan  v.  OiUings,  43  Id.  306,  note  320. 

:  Though  ScBaEQVENT.^TAjUTK  be  not  Repugnant  to  Fobmeb  One,  yet 
4i  it  was  clearly  intended  to  prescribe  the  only  rale  i^hich  should  govern,  it 
repeals' tHe  prior  st&ktuie:'  Cain  v.  Statt,  20  Tex.  364;  Fx  parte  VaUuquez,  26 
Id.  179;  Tunstall  v.  Wormley,  54  Id.  481;  Pierpoiu  ▼.  Croucli,  10  Cal.  316, 
all  citing  the  principal  caae. 

The  principal  case  is  cited  in  OiUtspie  v.  Redmond,  13  Tex.  15,  to  the 
point  that  a  court  has  power  to  reinstate  upon  the  calendar  a  caee  which  had 
been  improperly  dismissed;  and  in  Sfiaw  v.  Cade,  54  Id.  312,  to  the  point 
that  orders  changing  the  venue  without  authority  are  uulUtiefl. 
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[8  Tkxas,  66.] 

Parol  Evidence  is  Admissible  to   Prove  that  Paiities  Who  Signed 

•'    iSPBOMUrt-as'pHneipaltHtirJjfn^Mcl^iurytfeB^  

IfESA  iNDuXiOEstiE  vo  iDoBTdi  DoiaiNW>I»^H(4tM>^  SRhtiMlpJtiil&tf  itbdMP 
is  lUi  .agr^em^ .  npf^n  ja  ypjSl^iwlt  .wMdei^kimn^  ndi  i  bi^Mingi  i«po^i  «lM> 

creditor,  to ^ve.l4p^^,{f^e  j^i^^  . -r  ,.[  v    hid      ..vt>1 

Taking  Collateral -Security,  THpuG^  of  Higher,  ,]^A7>}?^f>ipwi«-.P*^"^ 

ct^AL  Debtor,  or  a  fitran^er,  does  not  preclu4e' the  principal  debtor  from, 

suing  oh  the  fir^t  cohiract,  alid  conte^uentty  does  noi'discblarge  t^esui^ 

ties  upon  it.  •■!•»   -l-m^  >-.'fir-»  '-..i  ;.i.  «  li'  l-rr---^  J'  /Ji^il'  d.;..  v-'-'' 

Mortgage  is  Mj»)i  CoiEfuilxBxiL  vSibs^^  Fkviiiin<  (^itll|slHr,^'iih^^ 
the  taking  of  a  mc^f g^  4o^  no\ •  «pen(te  jbls!  an  itxtm^dtfunait'Qf' ]tlii) 
debt,  or  as  a  s^^sp^n^ipn  pf  i  the  ff medy,  ;uj^e9f  t^i^  is  ^  ifiqpce^  l«p»T  i 

ment  to  that  effect.  '  ,  .•.-''- 

.  :'i    ;.•••.    I  vl.'.fiv,  .  .•'    .     ...  }      •  :-n    .    j'»  •':   rr  '>r-i 

Apfbal  ftoin  Haoda^i^Onfce  appellees suaiiliQap^lbmtA^jdiiitly^ 
with  A«  J»  McOowtt<teial(Q0iDthici  imclar  sealr  which' >prb^^^^ 
that  Cnigei:  (^  ^Moorisr  should  prioit  a  TeligiotKy^dWsfkttp^iia' 
eQnMi^iHillttotjitfdbfd  furnished  byiMcflomiv '""^tor  oi^'pt^^ 
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piietor,"  in  oonsideiaiion  of  which  McOown,  Burke,  BaOej, 
and  Baglej  were  to  pay  said  Croger  &  Moore  nine  hundred 
dollars  a  year,  in  quarterly  payments.  The  contract  was  signed 
on  the  twenty-ninth  of  May,  1847,  by  all  the  parties  as  princi- 
pals. The  defense  relied  on  by  Burke,  Bailey,  and  Bagley  was 
that  they  executed  the  contract  as  sureties  for  McOown,  and 
that  the  plaintiffs,  knowing  this,  had,  without  their  knowledge 
or  consent,  given  an  extension  of  the  time  of  payment  to  Mc- 
Oown. McGk)wn  made  no  defense.  On  the  trial,  the  other  de- 
fendants offered  to  prove  that  they  were  but  sureties  to  McOown 
in  the  contract,  and  they  also  offered  in  evidence  a  mortgage 
upon  land,  given  by  McOown  to  the  plaintiffs  to  secure  the  pay- 
ment of  said  sum,  and  containing  a  power  to  sell  in  case  of  the 
non-payment  of  the  sum  intended  to  be  secured.  This  evidence 
was  excluded  by  the  court,  on  the  ground  that  having  executed 
the  contract  as  principals,  it  was  not  competent  for  the  defend- 
ants to  prove  that  they  were  sureties  for  the  purpose  of  letting 
in  the  defense  that  the  plaintiffs  had,  by  giving  time  to  the  prin- 
cipal, released  them  from  their  obligation.  Verdict  for  the 
plaintiffa, 

"  E.  A.  Palmer,  for  the  appellants. 

'L^p  M'l^^Vtif^^  the  appellees. 

^'Bf  Oi^liitl^  WlZEfiiCAB,  J.  The  principal  injuiry  is,  whether 
parol  ^vided^ewabadii^&iifbk  to  prove  that  the  defendants,  who 
pleadM'<Wtl]^adti(ki,'e9te<^t^^1^e  contract  as  sureties;  and  if 
soj  ^h^Miis^  fM  eivl^U^  (^ti^^toi^vteed  to  prove  that  the 
j^^iiiftlhad^  ^p^^m'&lMnBi6A  clf'^Siax^W  the  principal,  by 
Widdk  1^'«tb^ti^^iWViisbhatg^<lib^  Und^iftakin^. 

-  Wbti^iSH't^'iy^^^-d^iiiic^  ihes^  intdf  hk^  beeti '  u|)6i}  th^ 
qiie»tfeft/wlie<h^-4tj^i9b^'whd^4i£^  ittxl'kiMfid' 

botid>^^OflAket<4j^Xd€^t^'^^  AiM^^  t^i^«b  M^,  •and  ^  "ag^idh^t  ^ 
fcheuol>lig^,^kl<0r  'm4  p^v^  ^tbat  he  waebui  surety,  Vhei^  he 
^ippfkn^  B^ip^kt^^pBif  upofi  th€f  insfiihim^«^  ttiat  he'  may"  d(/  &o  iti ' 
€iq«^bfj[ik«B^^  W^^   s^ftled^'Sf^Phill.  Et.,  3d  ^l,  863, 
HiMi^yWkdti^kSdl^kAmdL:^''^      .i .,.-'. ju'>  ....:  '.w  .     .     - -,  ^  u, -.iii 

ln^tii^4ikku^^^\ikf^puM*^^^^  admissible"  tier 

pitJ^'lhd^Mfrti^iififii^  sWh^i^tJKtg  b^tWee^' the  Jol&t  aeht^^toto, 
^ftM^^^  fortoi^f  4faeinsti^mei^t,^fo¥e<fttify  doernot  i'^g^rd' 
the  form  of  the  instrument.     ''  I  take  the  principle  to"b^,'^  said' 
JdlMHtot^,  ^^/tnlgfiVin^'thid'^piiiiottbl  m&GOiliHin  Stn/Uh.lr:  liihtio, 
rWaOkifd  iOh:  ^6i  >;i«  Alii;  mtV(m]{  ^'ihat'the'telbtiMShi^ 
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trinsic  of  the  written  oontiaci,  and  may,  thereforsy  be  proved 
hj  pafol,  withont  any  liolation  of  the  role  which  prohibits  the 
intarodoction  of  parol  eridenoe  to  contradict  or  vary  a  written 
agreement." 

It  is  immaterial  what  may  be  the  form  of  the  instramenty 
whether  a  simple  contract  in  writing  or  a  specialty,  and  though 
all  appear  upon  the  instrument  as  principals,  in  equity  parol 
evidence  is  admissible  to  prove  that  one  or  more  of  the  joint 
makers  or  co-obligers  signed  the  instrument  in  the  character 
of  surely.  "  In  equity,  parol  evidence  is  admissible  to  show 
who  la  principal  and  who  surety:"  Burge  on  Suretyship,  Ist 
Am.  ed.,  212;  SmUh  v.  Doak,  3  Tex.  215. 

It  is  also  perfectly  well  settled,  that  "  if  the  creditor,  without 
the  knowledge  and  consent  of  the  surety,  expressly  or  tacitly 
yielded,  give  time  to  the  principal  by  enlarging  the  credit  be- 
yond the  period  mentioned  in  the  contract,  the  surety  is  dis-^ 
charged,  both  in  equity  and  at  law:"  United  States  v.  HUlegoM^ 
8  Wash.  0.  C.  76. 

The  law  on  this  subject  is  thus  stated  by  Mr.  Justice  Nelson, 
in  Oahn  v.  Niemceimcz,  11  Wend.  812:  ''The  principle  is  well 
established,  that  giving  time  by  a  valid  and  binding  agreement, 
by  the  creditor  to  the  debtor,  without  the  assent  of  the  surety, 
operates  to  discharge  him,  both  at  law  and  in  equity.  The  rea- 
son of  the  principle  is,  that  the  contract  between  the  parties  is 
varied,  and  the  risks  of  the  surety  enhanced,"  etc.:  Id.  817. 
**  The  doctrine  is,"  said  Chancellor  Kent,  in  3ing  v.  Baldwin, 
2  Johns.  Ch.  559,  '*  that  the  surety  is  bound  by  the  terms  of  his 
contract;  and  if  the  creditor,  by  agreement  with  the  principal 
debtor,  without  the  concurrence  of  the  surety,  varies  these 
terms  by  enlarging  the  time  of  performance,  the  surety  is  dis- 
charged; for  be  is  injured,  and  his  risk  is  increased."  And  even 
though  it  be  shown  that  the  extension  of  time  has  worked  no 
injury  to  the  surety,  the  effect  upon  his  liability  is  the  same; 
Odhn  V.  Niemcevywz,  supra.  It  is  the  settled  doctrine,  both  at 
law  and  in  equity,  that  a  surety  is  not  to  be  held  liable  beyond 
the  precise  terms  of  his  contract.  The  creditor  has  no  right  to 
increase  his  risk  without  his  consent;  and  can  not,  therefore, 
vary  the  original  contract;  for  that  might  vary  the  risk:  Ludlow 
V.  Simond,  2  Cai.  Cas.  57  [2  Am.  Dec.  291];  EeynoldsY,  Ward,  6 
Wend.  503. 

It  clearly  was  the  right  of  the  defendants  to  prove,  by  parol 
or  other  evidence,  that  they  were  but  sureties,  and  McGk>wn 
the  principal  debtor;  and  that  the  plaintifOs,  knowing  this,  by 
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ftTalid  agreement,  gave  to  the  latter,  without  their  aneit,  an 
ertension  of  time  beyond  that  stipulated  in  their  oontmct. 

The  only  qaestion  of  difficulty  in  the  case  is,  whether  the 
evidence  offered,  if  admitted,  would  have  established  an  agree- 
ment to  give  time,  obligatory  upon  the  plaintiffs,  and  by  which 
their  right  of  action  upon  this  contract  was  suspended.  If  so, 
and  the  defendants  can  prove  that  they  were  sureties,  they  weie 
thereby  discharged.  But  if  there  was  not  such  an  agreement, 
the  mere  giving  of  time  would  not  operate  to  discharge  the 
BoretLes. 

In  Ring  ▼.  Baldmn^  before  cited.  Chancellor  Kent  said:  **  The 
established  doctrine  is,  that  mere  delay  in  calling  on  the  prin- 
cipal will  not  discharge  the  surety,  provided  that  delay  be  un- 
accompanied with  any  settled  or  binding  contract  for  that 
purpose."  "All  the  cases  of  relief  of  surety  have  gone  upon 
the  ground  that  time  was  given  to  the  principal,  by  contract, 
without  consent  of  the  surety: "  Id. 

In  Beynolds  y.  Ward,  5  Wend.  504,  the  court  said:  *'  The 
principle  to  be  extracted  from  the  case  is,  that  the  creditor  can 
not  vary  the  terms  of  the  contract  so  as  to  increase  the  risk  of  the 
surety  without  discharging  him;  but  the  terms  are  not  varied 
by  mere  indxdgence.  To  discharge  the  surety,  it  would  seem 
to  be  necessary  that  there  should  be  some  agreement  by  which 
the  plaintiff's  right  to  prosecute  and  enforce  the  fulfillment  of 
the  contract  is  suspended.'' 

What  is  the  giving  of  time  within  the  meaning  of  the  rule  is 
thus  exphiined  by  Chief  Justice  Gibbs  in  Orme  v.  Young,  Holt 
N.  P.  84,  cited  in  Fulton  v.  MaUhews,  15  Johns.  435,  note  a  [8 
Am.  Dec.  261].  He  said:  "  What  is  forbearance  and  giving 
time?  It  is  an  engagement  which  ties  the  hands  of  the  cred- 
itor. It  is  not  negatively  refraining,  not  exacting  the  money  at 
the  time;  but  it  is  the  act  of  the  creditor,  depriving  himself  of 
the  power  of  suing,  by  something  obligatory,  which  prevents 
the  surety  from  coming  into  a  court  of  equity  for  relief;  because 
the  principal  having  tied  his  own  hands,  the  surety  can  not  re- 
lease them.'' 

The  authorities  seem  fully  to  have  established  the  doctrine 
that  there  must  be  an  agreement,  upon  a  sufficient  consideration, 
and  binding  upon  the  creditor,  to  give  time,  in  order  to  dis- 
charge the  surety,  unless  some  other  circumstance  than  a  mere 
indulgence  to  the  debtor  be  shown:  Fulton  v.  MaUhews,  16 
Johns.  433  [8  Am.  Dec.  261];  Fainy.  Packard,  13  Id.  174  [7  Am. 
Dec.  869];  Pwyne  v.  Commercial  Bank,  6  Smed.  &  M.  24;  ifoni- 
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gomery  y.  DiUingham,  3  Id.  647;  Coman  v.  State,  4  Blackf.  241; 
Barter  x.  Moore,  5  Id.  367;  Hunt  v.  Uniied  Stales,  1  Gall.  32. 

The  qaesiion  in  the  present  case  is,  whether  there  was  any 
giving  of  time,  by  the  plaintiffs,  within  the  sense  and  meaning 
of  this  exposition  of  the  rule;  or  whether  there  was  any  agree- 
ment by  them  to  give  time,  in  consideration  of  the  additional 
security. 

If  there  was,  it  eyidentiy  was  not  observed  by  the  plaintL&. 
On  the  contraiy,  they  acted  as  if  no  such  agreement  existed;  for 
they  brought  suit  long  before  the  period  had  elapsed  to  which, 
it  is  alleged,  the  time  was  extended. 

If  the  giving  of  the  mortgage  by  McGown  was  merely  yoI- 
untary,  for  the  better  security  of  his  creditors,  and  not  in  con- 
sideration of  any  promise  or  agreement,  on  their  part,  to  give 
an  extension  of  time  on  the  debt  due  upon  this  contract;  or  if  it 
was  given  upon  some  other  or  different  consideration,  it  could 
not  operate  to  discharge  the  defendants  of  their  undertaking  as 
his  sureties. 

In  the  case  of  Gahn  v.  Niemceunce,  11  Wend.  320,  before 
cited,  Mr.  Justice  Nelson  said:  ''It  is  well  settled,  that  merely 
taking  a  new  security  from  the  debtor,  without  agreeing  to 
give  time,  will  not  discharge  the  surety."  The  learned  ifodgCi' 
cited  several  cases  in  which  it  had  been  Iwlditbatiihe'tridngf  of 
mere  collateral  security ididhoiiasliMait;tq  gMd^Mmi^^i^Bx^lfBak 
the  surety  upon  the  original  contradt;!  )\dnd(|Mkl»L'  iMEBiaotimi; 
wheh;  tiam  inaw\&Btxamt^  ^liteofheB vduaiiddBs TubtlTaasy!  tiiejjcfifct 
and  bpQvaAi^n.of 'it  upon  4hi&  ^Idyiasi  ibimdbhily  iappei^K  fiaoir 
the^ab^xm  o&fe^.i^  .;AlI>o(lthem>liadiLme  dm^^  ^r  iootJdiJi(]ttr'befJen«< 
forced  iihtil  some  idjuia<aifter  thriyt'werei.takeiuii.buf  [tbia-joirbumV 
stance  iitipliedinoiiagnteiBeiit  ttoi|)osipoiifi  th9i  remedy  ti|>oli^t]ie* 
old «eo»rityc i  ^i^hese/ ca&es  idlitiumad  upoHiilhe  pointl  that.noi 
a^eemiiflnA'hffcd:  begnianadai  ipvfopbear,  in.  obHaid&raMiK  joliitiiiA; 
new  8eaqrify>  i^  tbe<  tioae.  ii  wi|a  iiiaoeiYed  ;  loi^  rthat  ^tha  isasf  ie4 
oeiptol:itidid>D€idmpi]y oife0^"i>IdiiB2l,[38^  1  o  luuiv    i.-:  ^j^ 

TbeHtaking>ocdla4^rali8e6aiityy  thdugh.  ^' a  MgitpDuaixftBi: 
whether  from  the  principal  debtor  or  a  stranger,  doesimdl  psa-^i 
clods  this  ei^ditoiii&ioim rauingiiiup<»n  ffibe  fij»b«c»itrfud4.and.^acm- 
seqoently  doeanol.diBdiarget^QJBniifMtiesjuKpcmit.^^  Jirt^ 
nal  debt  ib  xait  meijgped  <x  e^tingiiisfaiML  by  duck  hpgl^Liaddri^: 
bal> remains  tinsatidfied^  it  operiates.no:  disdbaige  ol.'tlMlsu^ppl^t . 
Ody  v^  Ddiilv  14  Jokii%.  .4D4w  A  mcTtgA^  is  mot  a' Bal^j^faBHi 
tiiHi)  butiaaiaedtlrifyiorthe.payttieiLt  of  a^debt^  -S/U^n^peraffnl 
/<MbiMbn,«Tte;.e;iaiid^iitbontie&  eited.    It  doeajiV^;]M<fi;eaoli 
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eztingiiish  the  original  debt,  but  is  a  merely  collateral  aeea* 
rity:  Id. 

The  taking  of  the  mortgage  in  this  case,  tberefoie,  did  not 
operate  as  an  extinguishment  of  the  debt,  or,  it  would  seem,  as  a 
Bospension  of  the  remedy,  unless  there  was  an  express  agree- 
ment to  that  effect:  Oahn  y.  Niemcetoicz,  supra.  "  In  order  to 
discharge  a  surety,  in  consequence  of  the  variation  of  a  con- 
tract, or  a  deprivation  of  his  equitable  rights  and  remedies,  not 
only  the  fact  of  suretyship  must  exist,  but  it  must  be  known 
to  the  creditors  at  the  time  of  the  act  complained  of.  If  the 
&ct  appears  on  the  face  of  the  security,  that  is  enough;  if  not, 
the  knowledge  of  it  must  be  brought  home  to  the  creditors,  by 
the  surety,  clearly  and  satisfactorily;  because,  as  all  parties  ap- 
pear upon  the  instrument  as  principals,  it  is  deceptive,  and 
calculated  to  mislead.  The  surety,  therefore,  should  be  holden 
to  strict  proof:"  Id. 

The  principle  involved  in  the  present  inquiiy  is  important, 
not  only  in  its  influence  upon  the  rights  of  the  parties  in  the 
present  case,  but  as  matter  of  law  for  the  government  of  future 
cases;  and  as  all  the  evidence  proposed  on  this  subject  was  ex- 
cluded, we  deem  it  proper  to  abstain  from  the  expression  of  any 
decided  opinion  as  to  the  effect  of  the  evidence  offered,  had  it 
been  admitted.  If  the  court  had  not  excluded  the  evidence 
proposed,  there  would  perhaps  have  been  other  evidence  intro- 
duced by  the  parties,  which  would  have  placed  the  whole  trans- 
action in  a  clear  point  of  view  before  the  court  and  jury,  and 
would  have  relieved  the  questions  in  the  case  from  the  embar- 
rassment which  now  attends  their  investigl&tion.  When 'the 
^^^  st^iilfhtt^e  iMUt'tmumd^,  ttelopparkuuL^  wiill'be>Bffoiied 
lt^'tlke^fiiHJeB<tOliitvo^fctto^tfll  4Jie>^vidence  itt  tfipir  possenqn; 
g6Mj^U  ^^^ib^rmlt  fiota  o^Itblr  ^tf,:bbtb  iii  rec»pe<[tlto Itbv 
aifeg^^MOOiti^BkitM^f  Ab  Idtefeudfltiita  ai^l  the  ezteuiiNm  of  #mei 
Tbe«<»yiit  <«^'^fti  belttiaUed'- 1»  'Apply ^the  ^latw  t9  thai  afaeei^ 
ttAleai^^iap^^^lMft^ciuMi  idtoSit^wxU^gMioclifdr  1iie>  ipTes4nt>.i6 
have  ffiLtiacted  from  the  authorities  the  general  ^Hiiia|BleSiiippU«f 

cable  to  the  subject.  .Jir.Ji..r,,j,  ^.,ri  t*.-^  .v->\>'i^  V^  A- 

The  defendant  McOovm  not  having  ap^aled,  and  striding 
in  the  undisputed  character  of  d'  jpnticipal'  debtbr,  v^e  bee^  ko 
ivasbnfof dittiilbi&9{t|»-}iidgHibnt!as.&  ,  •.(>>  /  r 

eiBut  lkM«isi6r<bau(roittietM^.ni  eMchiding.the  6Vidan«:q£BarM 
bjBtli^vUMr  atfebidAnts^  ttie  jcnij^fflit  ai  to  t^m  is  iev0D^d|> 
gBd(thfe^fiiihrMhfiii4fri»^oy ftather pgbceeflfaaga.'   '.    ;  i    ^  '/t  >i> 
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Mbbb  Dxlat  on  Pabt  or  Cbeditor  to  Sub  Pbinoifal  does  not  dia- 
sharge  the  surety:  Carter  y,  Jones,  49  Am.  Dec.  425,  note  428,  where  caaea 
are  collected.  Bat  where  the  creditor  enters  into  a  distinct  agreement  with 
the  principal  debtor  for  an  extension  of  the  time  of  payment,  the  surety  ia 
thereby  discharged:  Pilgrim  ▼.  Dyba,  24  Tex.  384,  citing  the  principal  case. 
See  also  note  to  King  ▼.  SuUe  Bank,  47  Am.  Dec.  743,  where  other  oases  aro 
collected. 

Gimio  Tm  to  Pbihcipai*  Dbbtob  without  BuiDino  Contsaot  to  do 
so  does  not  discharge  the  surety:  Oruger  v.  Bwhe,  11  Tex.  696;  Hunter  ▼. 
Clarke,  28  Id.  162;  Teary  v.  Smith,  45  Id.  72;  FroU  v.  Mayfidi'  33  Id.  807, 
all  citing  the  principal  case.  The  contract  to  extend  the  time  n.ast  be  on  a 
valid  consideration,  in  order  to  affect  the  sureties:  ClaXbome  v.  Birge,  42  Id. 
i02;  WUUamB  t.  CoviUaud,  10  Gal.  426,  both  citing  the  principal  case.  See 
also  note  to  Carter  ▼.  JoTiea,  49  Adi.  Dec.  428,  where  other  cases  are  collected. 

Thb  pbuhoipal  gasb  is  citbd  in  Roberts  v.  Bane,  32  Tex.  388,  to  the  point 
that  the  giving  of  a  deed  of  trust  does  not  extend  the  time. 


Dean  v.  Duffield. 

[8  Texas,  286.] 

Allioation  that  Claim  against  Estate,  Duly  AuTHSNTicAnED,  wab 
Psbhsntbd  to  the  administrator  for  allowance  and  was  by  him  rejected^ 
is  sufficient.  There  is  no  necessity  to  aver  specially  the  making  of  the 
affidavit  required  by  the  statute.  The  affidavit  constitutes  no  part  of  the 
cause  of  action. 

Jours  Abmuhstratorb  abb  Bboabdbd  in  Law  as  Onb  Pbbson,  and 
therefore  a  suit  may  be  maintained  on  a  claim  duly  presented  to  and 
rejected  by  one  only  of  several  administrators. 

DiBMissAL  or  Action  as  to  Onb  of  Two  Joint  and  Sbybral  Makbrh  of 
a  promissory  note  does  not  preclude  the  plaintiff  from  proaecating  the 
suit  against  the  other. 

Appeal  from  San  Aogustiiie.  The  appellant  brought  suit 
against  the  appellees  on  a  joint  and  seveial  promissozy  note 
made  by  the  defendant  Duffield  and  the  intestate  Horton. 
The  petition  alleged  the  presentation  of  the  claim,  duly  authenti- 
cated, to  one  of  the  administrators,  who  refused  to  allow  it. 
The  demurrer  of  the  administrators  wad  sustainedy  and  the 
plaintiff  appealed. 

J.  M.  Ardrey^  for  the  appellant. 

0.  M,  Boberia,  for  the  appellees. 

By  Court,  Whxeueb,  J.  It  does  not  appear  by  the  record  on 
what  ground  the  demurrer  to  the  petition  was  sustained.  The 
objections  now  urged  to  its  sufficiency  are,  that  it  does  not  suffi- 
ciently appear  that  the  claim  was  properly  authenticated  when 
presented  to  the  administrator  for  allowance;  that  suit  does  not 
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appear  to  have  been  brought  within  three  months  horn  the  date 
of  the  rejection  of  the  claim;  and  that  the  claim  is  alleged  to 
have  been  presented  to  and  rejected  by  one  only  of  the  joint 
administrators. 

The  ayerment  of  the  presentation  of  the  claim  to  the  ad* 
ministrator  was  sufficient.  There  was  no  necessity  to  arar 
specially  the  making  of  the  affidavit  required  by  the  statute. 
The  affidavit  constituted  no  part  of  the  cause  of  action,  and  it 
was  not  necessaiy,  therefore,  that  it  should  be  set  out  or  de- 
scribed in  the  petition. 

Taking  the  averments  of  the  petition,  as  for  the  purpose  of 
considering  their  legal  sufficiency  on  demurrer,  they  are  to  be 
taken  as  true,  the  suit  appears  to  have  been  brought  in  time. 

The  remaining  objection  is  not  tenable.  Though  it  was  for- 
merly held  otherwise,  it  seems  to  be  now  the  settled  law  that 
joint  administrators  stand  on  the  same  footing,  and  are  invested 
with  the  same  authority  in  respect  to  the  administration  of  the 
estate,  as  co-executors.  like  them,  they  are  regarded  in  law 
as  one  person;  and  consequently,  the  acts  of  one  of  them,  in 
respect  to  the  administration,  are  deemed  to  be  the  acts  of  all, 
inasmuch  as  they  have  a  joint  and  entire  authority  over  the 
whole  property:  Toll.  Executors,  4th  Am.  ed.,  407;  Murray  v. 
Blalch/ard,  1  Wend.  583  [19  Am.  Dec.  537];  Gage  v.  Johnaan,  1 
McCk>rd  L.  492. 

If  the  joint  or  concurrent  action  of  all  were  necessary  to 
render  their  acts  valid,  the  allowance  of  the  claim  by  the  other 
administrator  would  have  been  equally  ineffectual  as  its  rejection 
by  the  one  to  whom  it  was  presented;  and  unless  both  should 
concur,  the  party  would  be  without  a  remedy. 

The  objections  to  the  petition  are  not  well  taken.  But  had  it 
been  otherwise,  and  had  the  suit  not  been  maintainable  as 
against  the  administrators  of  Horton,  that  afforded  no  ground 
for  dismissing  it  as  to  his  co-defendant  Duffield.  It  was  their 
joint  and  several  promissory  note,  and  the  dismissal  as  to 
one  of  the  makers  did  not  preclude  the  plaintiff  from  his  right 
to  prosecute  the  suit  to  judgment  against  the  other:  Austin  v. 
Jordan,  6  Tex.  130.  We  are  of  opinion  that  the  judgment  be 
reversed,  and  the  cause  remanded  for  further  proceedings. 
Reversed  and  remanded. 


Claims  against  Estates  or  Dkcbdsrts:  Bee  Cole  ▼.  BaberUon^  56 
Dec.  784,  note  790. 

Trx  principal  case  is  cited  in  Horton  ▼.  Wheder,  17  Tez.  65,  to  tht 
point  that  plaintiflh  may  dismin  •■  to  one  of  defendants  served  with  proossi^ 
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md  proceed  to  Judgment  against  hia  oo-defendanta;  tad  in  WttU8  ▼.  Farleift 
Si  CaL  600,  to  the  point  that  joint  adminiatnton  are  oooaidered  in  law  aa 


Huston  v.  Cubl. 

[8  TaXAfl,  239.] 
PBOPIBTT    PUBOHASXD    DUBING    MaSKIAOS    IS     PrKSUMXD    TO    BkIOVO   TO 

OoMMUNiTT,  whether  the  conveyance  be  made  to  the  hnahand  or  wife 
separately,  or  to  them  jointly.  This  presumption  may  be  rebutted  by 
dear  and  satisfactory  proof  that  the  purchase  was  made  with  the  sep- 
arate funds  of  either  husband  or  wife;  in  which  .ease,  it  remains  the 
separate  property  of  the  party  whose  money  was  employed  in  the  ao- 
quisition. 
Pbooekds  of  Sale  or  PBOPERTr  Bbvised  to  Wms  abb  hbb  Sbpabati 
Propertt. 

Appeal  from  San  Augustine.     The  opinion  states  the  case. 

Henderson  and  Jones,  for  the  appellant. 

0.  if.  Roberts,  for  the  appellee. 

By  Court,  HemphtTjL,  C.  J.  The  appellee,  Thomas  J.  Curl, 
having  recovered  judgment  against  Almazon  Huston  and  James 
Perkins,  execution  was  issued  and  levied  upon  a  negro  woman 
named  Amy,  as  the  property  of  the  said  Almazon  Huston.  The 
wife  oi  the  said  Almazon,  viz.,  Elizabeth  Huston,  the  appellant, 
claimed  the  said  slave  as  her  separate  property,  and  filed  the 
afSdavit  and  bond  required  by  the  statute,  establishing  the 
method  of  trying  the  right  of  property  levied  on  under  execu- 
tion, etc. :  Art.  2814.  Her  claim  to  the  property  is  distinctly 
(in  the  a£Sdavit  and  bond)  placed  on  the  ground  that  the  said 
slave  is  her  own  property,  separate  and  apart  from  that  of  her 
husband.  An  issue  was,  in  accordance  with  the  statute,  di- 
rected to  be  framed.  The  plaintiff  Curl's  averment  is  not  very 
intelligible,  or  preci^ly  descriptive  of  the  right  under  which 
the  defendant  in  execution  (the  said  Almazon)  holds  and  owns 
the  said  property.  It  is  alleged,  however,  that  the  said  slave  is 
subject  to  the  said  execution,  and  that  she  was  levied  upon  as 
his  (the  said  defendant's)  property,  and  in  the  joint  possession 
of  himself  and  wife.  The  claimant,  the  said  Elizabeth,  in  re- 
sponse, denies  that  the  woman  is  the  property  of  A.  Huston; 
avers  that  she  is  and  was  at  the  time  of  the  levy  her  own  prop* 
erty,  and  as  such  held  separate  and  apart  from  her  husband. 
On  the  trial  the  jury  found  the  property  to  belong  to  the  com* 
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iniinity,  and  sabject  to  the  execution.  The  claimant  moTed 
for  a  new  trial,  which  was  overruled,  and  she  appealed. 

It  appeared  in  the  progress  of  the  trial  that  the  said  Almazon 
and  Elizabeth  had  been  known  as  man  and  wife  for  the  last  fif- 
teen years;  that  the  said  slave  was  purchased  in  December, 
1848,  and  the  bill  of  sale  taken  in  the  name  of  the  said  Eliza- 
beth Huston.  There  was  evidence  that  one  of  the  witnesses 
had,  for  several  years  prior  to  the  purchase  of  said  slave,  had 
money  to  loan  out  at  interest  for  the  said  Elizabeth,  and  which 
vas  claimed  by  her  as  her  separate  funds,  amounting,  at  the  time 
of  the  purchase,  to  the  sum  of  four  hundred  dollars;  that  the 
price  of  the  woman  was  four  hundred  and  fifty  dollars;  and  that 
this  was  partly  paid  by  a  post-office  draft  for  four  hundred  and 
forty  dollars,  purchased  by  the  said  Elizabeth,  and  by  ten  dol- 
lars advanced  by  her;  but  there  was  no  evidence  as  to  the  source 
from  which  she  derived  the  said  sum  of  four  hundred  dollars, 
8o  claimed  by  her  in  her  separate  right. 

The  judge  charged  that  if  said  slave  was  purchased  by  said 
Elizabeth  during  her  marriage,  the  presumption  was  that  the 
purchase  was  made  with  the  conunon  funds  of  the  husband  and 
vrife;  but  if  the  jury  were  satisfied  that  the  money  paid  was  the 
result  of  the  sale  of  property  devised  to  her,  then  the  slave  was 
her  separate  property,  and  not  subject  to  the  said  execution; 
and  that  the  presumption,  in  the  absence  of  proof  to  the  con- 
tcary,  was  that  the  debt  for  the  payment  of  which  the  slave  was 
levied  upon  was  a  community  debt. 

The  propositions  embraced  in  this  charge,  with  the  exception 
of  the  last,  were  not  disputed  by  the  counsel  for  the  appellant, 
and  it  seems  that  this  last,  which  was  the  subject  of  discussion, 
is  immaterial  to  and  extrinsic  of  the  issue  between  the  parties. 
The  only  question  to  be  determined  upon  the  issue  was,  whether 
the  property  belonged  to  the  said  Elizabeth  in  her  separate  right 
or  not.  If  she  failed  to  establish  the  affirmative  of  this  issue, 
her  claim  as  urged  by  her  was  defective,  and  could  interpose 
no  bar  to  the  operation  of  the  execution.  No  question  is  pre- 
sented by  the  issue  as  to  whether  the  execution  could  be  right- 
foUy  levied  upon  community  property  or  not.  Her  interest  in 
the  property,  as  a  part  of  the  common  stock,  is  not  the  founda- 
tion of  her  claim.  It  is  based  upon  her  sole,  separate,  and  ex- 
clusive right,  and  to  this  the  inquiry  is  confined;  and  if  her 
right  as  set  up  be  not  sustained,  the  controversy  is  at  an  end, 
and  judgment  must  necessarily  be  entered  against  the  claimant. 
An  inquiry  as  to  the  possibility  of  the  property  being  exempt. 
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on  other  grounds,  from  the  execution,  is  not  authorized;  and 
whether  the  charge  of  the  court  be  right  or  wrong,  on  this  ex- 
traneous inquiry,  the  verdict  can  not  be  affected,  provided  it  l>e 
sustained  on  grounds  otherwise  sufficient. 

There  is  no  error  in  the  propositions  contained  in  the  first 
two  charges.  It  is  the.settled  doctrine  and  law,  that  property 
purchased  during  the  marriage,  whether  the  conveyance  be 
made  to  the  husband  or  wife  separately,  or  to  them  jointly,  is 
presumed  to  belong  to  the  community.  This  presumption  may 
be  rebutted  by  clear  and  satisfactory  proof  that  the  purchase 
was  made  with  the  separate  funds  of  either  husband  or  wife,  in 
which  case  it  remains  the  separate  property  of  the  parfy  whose 
money  was  employed  in  the  acquisition:  Scott  v.  Maynard, 
Dallam,  548;  Mclniyre  v.  ChappeU,  4  Tex.  187;  Lovcy.  Bobertsan, 
7  Id.  6  [56  Am.  Dec.  41]. 

The  claimant  having  failed  to  prove  that  the  purchase  of  the 
slave  was  made  with  her  separate  funds,  we  are  of  opinion  that 
there  was  no  error  in  the  judgment,  and  it  is  ordered  that  the 
same  be  affirmed. 

Judgment  affirmed. 

CoMMUNiTT  Pbopkbtt,  What  IS:  See  Suceurion  qf  Pachoood^  43  Am. 
Dec.  230. 

Presumption  that  Pbofebtt  PaaoHAflSD  during  Mabbiaqb  is  com- 
munity  property  is  very  cogent,  and  can  only  be  repelled  by  clear  and  positive 
proof  that  it  was  purchased  with  the  individual  money  or  property  of  one  of 
the  partners:  Chapman  v.  AUen^  15  Tex.  283;  Smiih  t.  8miih^  12  Gal.  224; 
Meyer  v.  Kivzert  Id.  252;  Peek  ▼.  Vandenberg,  30  Id.  38,  all  citing  the  prib 
cipal  case.  Property  purchased  during  marriage,  whether  the  conveyaaoe  bo 
in  the  name  of  the  husband  or  wife,  or  in  the.  joint  names  of  both,  is  to  be 
taken  prima  foicie  to  belong  to  the  community:  Mitchell  ▼.  i/iorr,  26  Tex. 
331;  Zom  v.  Tarver,  45  Id.  521;  BanudeU  v.  Ftdler,  28  Gal.  42,  all  rnUng 
the  principal  case. 

The  principal  case  is  cited  in  Veramendi  t.  HutehinSf  48  Tez.  550,  to 
the  point  that  the  interest  of  husband  and  wife  in  community  property  is 
equal,  and  it  is  immaterial  whether  the  grant  or  deed  thereto  be  in  the  name 
of  the  husband  or  wife,  or  in  the  names  of  both  jointly. 


Gbayens  v.  Bootel 

[8  Tbcas.  248.] 

liARBiED  Woman  is  Bound  by  her  Fraudulent  Representations,  irbk- 
untarily  made,  in  reference  to  her  separate  property.  If  she  makes  ad* 
missions  and  representationa  in  respect  to  her  rights  of  property,  by 
which  others  are  deceived  and  induced  to  give  credit  to  her  husband  oa 
the  faith  of  the  property,  she  will  be  precluded  from  asserting  her  cleiai 
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i^unai  the  rights  of  those  who  hare  oonfidsd  in  and  aotsd  mpoa  Imt 
xeprosentstioos  and  admiiwrions,  whather  they  vera  tme  or  fidaa 

Afpeai.  from  Shelby.  The  appellant  recoyered  a  judgment 
against  John  T.  Booth,  and  had  execution  issued  thereon,  which 
was  levied  on  certain  negroes  as  the  property  of  the  judgment 
debtor.  The  appellee,  the  wife  of  John  T.  Booth,  claimed  the 
property,  and  there  was  a  trial  of  the  right  of  property.  The 
evidence  ahowed  that  the  defendant  in  execution  had  been  in 
possession  of  the  negroes  since  1844.  The  appellee  claimed 
them  under  a  deed  of  gift  dated  February  15, 1848.  In  1846 
or  1846  Mrs.  Booth  stated  to  two  witnesses  that  a  report  had 
been  circulated  that  she  owned  the  slaves,  and  that  they  were 
not  liable  for  her  husband's  debts,  and  that  in  consequence  of 
this  report  his  credit  was  injured.  She  said  that  the  report  was 
false,  and  that  the  property  belonged  to  her  husband.  It  was 
also  in  evidence  that  a  witness  who  heard  this  conversation 
related  it  to  Cravens,  the  plaintiff  in  execution,  who  afterwards 
made  the  trade  with  Booth  out  of  which  grew  the  indebtedness 
upon  which  the  judgment  was  founded.  The  court  charged  the 
jury  that  '*  no  admissions  made  by  the  claimant  as  to  the  own- 
eorship  of  the  property  in  controversy  could  bind  her  if  untrue 
in  fact,  although  Uiey  had  been  acted  upon  by  the  plaintiff,  and 
credit  given  to  her  husband  by  the  plaintiff  in  consequence  of 
said  admissions;  and  that  said  admissions  could  only  be  con- 
sidered by  the  jury  as  proof  or  disproof  of  ownership  of  said 
property.''    There  was  a  verdict  for  the  claimant. 

T.  J.  Jenning8,  for  the  appellant. 

Henderson  and  Jones,  for  the  appellee. 

By  Court,  Whsbleb,  J.  It  is  evident  that  the  charge  of  the 
court  was  calculated  to  impress  the  juxy  with  the  belief  that  the 
rule  of  law,  which  holds  a  party  concluded  by  his  representa- 
tions and  admissions  which  have  been  acted  upon  by  others, 
does  not  apply  to  a  married  woman;  and  that  she  is  in  no  case 
bound  by  her  fraudulent  representations  in  respect  to  her  sep- 
arate property. 

The  law,  however,  is  otherwise.  While  it  extends  its  pro- 
tection to  the  rights  of  a  married  woman,  it  does  not  permit  her 
to  act  fraudulently  or  inequitably  to  the  injuiy  of  others.  In 
the  language  of  Mr.  Justice  McLean,  in  Bein  v.  Healhy  6  How. 
238,  "the  law  protects  her,  but  it  gives  her  no  license  to  com- 
mit a  fraud  against  the  rights  of  an  innocent  party." 

A,  feme  covert,  acting  on  her  own  responsibility,  may  aol 
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fraudulently,  deceitfully,  or  inequitably,  so  as  to  deprive  her  of 
any  claim  for  relief  in  a  court  of  equity.  This  results  from  the 
capacity  to  hold  property  and  make  contracts  with  which  the 
law  inyesta  her:  Id.  247.  Her  voluntaiy  acts  and  representa* 
tions  made  to  deceive,  and  which  do  deceive  others  to  their 
prejudice,  will  be  binding  upon  her.  If  she  makes  admissions 
and  representations  in  respect  to  her  rights  of  property,  by 
which  others  are  deceived  and  induced  to  give  credit  to  her  hus- 
band, on  the  faith  of  the  property,  she  will  be  precluded  from 
asserting  her  claim  against  the  rights  of  those  who  have  con- 
fided in  and  acted  upon  her  representations  and  admissions. 
''Indeed,"  says  Story,  in  treating  of  fraudulent  concealments 
and  representations,  ''cases  of  this  sort  are  viewed  with  so 
much  disfavor  by  courts  of  equity  that  neither  infancy  nor 
coverture  will  constitute  any  excuse  for  the  party  guilty  of  the 
concealment  or  misrepresentation;  for  neither  infants  nor  femes 
covert  are  privileged  to  practice  deceptions  or  cheats  on  other 
innocent  persons:"  1  Story's  Eq.  Jur.,  sec.  385. 

"  It  is  a  well-settled  principle  of  the  law,  from  the  influence  of 
which  not  even  married  women  are  exempted,  that  "admissions 
which  have  been  acted  upon  by  others  are  conclusive  against 
the  party  making  them,  in  all  cases  between  him  and  the  person, 
whose  conduct  he  has  thus  influenced."  "The  party  is  es- 
topped, on  grounds  of  public  policy  and  good  faith,  from  re- 
pudiating his  own  representations : "  1  Greenl.  Ev. ,  sec.  207 .  "It 
makes  no  difierence,  in  the  operation  of  this  rule,  whether 
the  thing  admitted  was  true  or  false — ^it  being  the  fact  that  it 
has  been  acted  upon  that  renders  it  conclusive:"  Id.,  sec.  208. 

There  can  be  no  doubt  that  the  instruction  given  to  the  jury 
was  erroneous;  and  vexy  little,  I  apprehend,  that  it  induced 
them  to  find  a  verdict  for  the  claimant  in  this  case. 

The  judgment  is  reversed,  and  the  cause  remanded  for  a  new 
trial. 

Beversed  and  remanded. 


VOLUNTART    ACTS    AfID  ReFBESENTATIONS    OF  MaBRISD  WoMAN,    MaDB 

WITH  Intent  to  Deceive,  and  Which  do  Deceive  Othkbs  to  thexb 
Prejudice,  are  Binding  upon  Her.  Coverture  ia  no  ezcnae,  in  equity,  for 
fraud;  and  a  party  entitled  to  relief  in  a  court  of  equity  will  not  be  denied 
■ucb  relief  simply  because  the  person  by  whose  fraudulent  act  he  has  been 
injured  is  a  married  woman:  FonbL  Eq.,  b.  1,  c.  3,  sec.  4;  1  Story's  Eq.  Jur., 
■ec.  385;  2  Pomeroy's  Eq.  Jur.,  sec.  945;  Savage  y.  Foster,  9  Mod.  35;  Vcwghan 
v.  VanderstegeHf  2  Drew.  363;  Sharpe  v.  /by,  L.  R.,  4  Ch.  App.  Cas.,  35;  /» 
re  Lush'8  Trusts,  Id.  591;  McIIenry  v.  Davits,  L.  R.,  10  Eq.,  88;  Joiiea  v. 
Kearney,  1  Dr.  &  War.  134:  Hobday  v.  Peters,  28  Beav.  354;  Owd  v.  Dodds^ 
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6  Baah,  681;  SehmUMmer  v.  Eiseman^  7  Id.  298;  Barham  v.  TurhevUUt  57  Am« 
Dec  782.  Stoiy  says :  ' '  Neither  infancy  nor  coverture  will  constitute  any  cz- 
cuae  for  the  ynrty  guilty  of  the  concealment  or  misrepreeentation;  for  neither 
infants  nor  /emea  covert  are  privileged  to  practice  deception  or  cheats  on  other 
innocent  persons:"  I  Story  Eq.  Jur.,  sec.  385.  And  McKinney,  J.,  deliver- 
ing  the  opinion  of  the  court  in  PUeher  v.  Smith,  2  Head,  211,  said:  "The 
legal  disability  of  coverture  or  of  infancy  carries  witli  it  no  license  or  privilege 
to  practice  fnna  or  deception  on  other  innocent  persoos;  nor  will  the  dis* 
ability  be  (permitted  to  protect  them  in  doing  so." 

The  tendency  of  modem  authority  is  to  enforce  the  doctrine  of  equitabla 
estoppel  against  married  women  as  against  persons  who  are  sid  juris,  with 
bat  little  if  any  limitation  on  account  of  their  disability.  This  seems  to  be  the 
case  even  in  England,  and  in  those  states  in  this  country  that  have  not  yet 
by  their  legislation  freed  the  property  of  the  wife  from  the  control  of  her  hus« 
Ittnd:  2  Pomeroy*s  £q.  Jur.,  sec  814;  Jones  ▼.  Frost,  L.  R.,  7  Ch.  App.  Cas,, 
773;  Drake  v.  Glover,  30  Ala.  382;  CmnoUy  v.  Branstler,  3  Bash,  702;  Bige- 
low  v.  Foes,  59  Me.  162:  Fraxier  v.  GeUton,  35  Md.  298;  Brinkerhoff  v« 
Brinkerhoff,  23  N.  J.  Eq.  477;  CarpeaJttr  v.  Carpenter,  25  Id.  194;  Cowh  t, 
SutUm,  1  Giant  Cas.  114;  MeOuUovgh  v.  Wilson,  21  Pa.  St.  436.  Dodd,  V.  C, 
in  delivering  the  opinion  of  the  court  in  Brinkerhoff  y,  Brinkerhoff,  23  N.  J. 
Eq.  483,  said:  '*If  she  then  believed  she  had  a  good  claim,  she  should  have 
spoken  before  the  settlement  was  concluded  and  acted  on.  Good  faith  so  re- 
quired; and  having  been  silent  when  she  ought  to  have  si>oken,  equity  will 
not  permit  her  to  speak  now  to  the  prejudice  of  one  misled  by  her  silence.** 
In  the  case  of  Carpenter  ▼.  Carpenter,  supra,  representations  were  made  by  a 
debtor,  in  the  presence  of  his  wife,  of  the  value  of  his  property,  which  was 
then,  and  had  been  for  several  years,  in  his  wife's  name,  by  which  representa- 
tions another  was  induced  to  suppose  that  he  was  the  owner  of  the  prop- 
erty, and  was  led  to  bind  himself  for  the  payment  of  moneys,  which  he  was 
subsequently  obliged  to  pay,  and  the  court  held  that  the  wife  was  estopped 
from  setting  up  her  title  to  the  property  as  against  this  creditor.  But  in 
those  states  whose  statutes  enable  married  women  to  enter  into  contracts  as 
though  they  were  single,  the  doctrine  of  equitable  estoppel  ia  held  to  apply  to 
them  without  any  limitation:  2  Pomeroy's  Eq.  Jur.,  sec.  814;  McCaa  v.  Woff^ 

42  AU.  389;  HoekeU  v.  Bailey,  86  lU.  74;  Bodine  v.  KUleen,  53  K.  Y.  93; 
Dingens  v.  Ckmeey,  67  Barb.  566;  Treman  v.  Allen,  15  Hun,  4;  Totoles  v.^ 
Fisher,  77  N.  0.  437;  Fryer  v.  RisheU,  84  Pa.  St.  521;  Godfrey  v.  ThomUm^ 
46  Wis.  677;  Harttpell  v.  Jackson,  7  Tex.  581;  Allen  vMrquhart,  19  Id.  486; 
Berry  v.  Donley,  26  Id.  737;  HolUman  v.  Brmth,  39  Id.  357;  Ryan  v.  Maxey, 

43  Id.  192;  KUxn  ▼.  Glass,  53  Id.  44,  the  last  ^v^  citing  the  principal  case; 
Bern  v.  Heaih^  6  How.  228.  In  Dingens  v.  Claneey,  67  Barb.  569,  Smith, 
J.,  delivering  the  opinion  of  the  court,  said:  "Married  women  who  own 
property  and  control  and  manage  it,  and  carry  on  business  thereon  and  there- 
with, in  the  same  manner  as  if  they  were  unmarried*  or  men,  should  be  held 
to  all  the  legal  responsibilities  growing  out  of  the  exercise  of  such  rights, 
predaely  as  though  they  were  in  fact  men.  They  can  not  be  allowed  to  hold 
out  false  appearances  in  such  business  or  matters  more  than  men;  nor  allowed 
to  use  their  irresponsible  husbands  as  a  cover,  or  as  agents  or  instruments 
of  dishonesty  and  fraud.*'  And  Allen,  J.,  delivering  the  opinion  of  the 
eonrt  in  Bodine  v.  KUleen,  53  K.  Y.,  96,  said:  "With  the  removal  of  com- 
mon-law disabilities  from  married  women,  corresponding  liabilities  have  nec« 
essarHy  been  imposed  upon  them.  They  take  the  civil  rights  and  privileges 
sonferred,  subject  to  all  the  incidental  and  correlative  burdens  and  obligap 
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tioDS,  and  thdr  righta  and  obli^atioiis  are  to  be  detemimed  by  the  same  mlea 
«f  law  and  evidence  by  which  the  rights  and  obligations  of  tiie  other  sex  are 
determined  under  like  circomstanoes.  To  the  extent  and  in  the  matters  of 
boiiness  in  which  they  are  by  law  permitted  to  engage,  they  owe  the  same 
dnty  to  those  with  whom  they  deal  and  to  the  public,  and  may  be  bound  in 
the  same  manner,  as  if  they  were  unmarried.  Their  common-law  incapacity 
ean  not  serve  as  a  shield  to  protect  them  from  the  coosequeQces  of  their  acts, 
when  they  have  statutory  capacity  to  act^  A  married  woman  is  tut  jwU  to 
the  extent  of  the  enlarged  capacity  to  act  conferred  by  statute,  and  may  be 
estopped  by  her  acts  and  declarations,  and  is  subject  to  all  the  prea^mptiona 
which  the  law  indulges  against  others  of  full  capacity  to  act  for  themselves.'* 
In  I/ockeit  v.  Bailey,  86  lU.  74,  the  court  decided  that  if  a  wife  allows  her 
husband  to  use  her  capital  as  his  own,  to  invest  and  reinvest  it  in  his  own 
name,  and  thereby  obtain  credit  on  the  faith  of  his  being  the  owner  of  it,  she 
will  not  be  allowed  to  interpose  her  claim  to  such  property  to  the  injury  of 
her  husband's  creditors.  Bonner,  J.,  delivering  the  opluion  of  the  court  in 
Kl^n  V.  OloM,  53  Tex.  44,  said:  "Although  the  law  extends  its  protecting 
shield  over  the  just  rights  of  a  married  woman,  she  should  not,  more  than 
any  one  else,  be  permitted  to  induce  third  persons  to  extend  to  the  husband 
credit  on  the  faith  of  her  own  solemn  deed,  and  then,  after  they  have  ob- 
tained the  benefit  of  their  joint  act,  repudiate  it,  to  the  injury  of  the  third 
person."  And  in  Berry  v.  Doidey,  26  Id.  746,  Moore,  J.,  delivering  the 
opinion,  said:  '*  It  is  not  questioned  that  a  married  woman  may,  by  her 
fraudulent  acts  or  representations,  by  which  other  parties  have  been  misled, 
or  upon  which  they  have  acted,  in  some  cases,  be  estopped  from  claiming 
title,  or  from  the  recovery  of  her  separate  property.  Where  a  party  has 
been  induced  to  purchase  upon  the  fraudulent  admissions  or  representations 
that  the  property  belongs  to  her  husband,  she  will  not  be  permitted  to  re- 
cover it." 

A  married  woman  who,  knowing  her  own  title,  does  not  give  notice  of  it 
to  a  purchaser  will  never  be  allowed  to  set  it  up  against  such  purchaser:  2  Pom* 
oroy*s  Eq.  Jur.,  sec.  780;  SaooQt  v.  Foster ^  9  Mod.  35;  Sharpe  v.  Foy,  L.  XL, 
4Ch.  App.  Cas.,  35;  Vaughanv,  Vanderslegen,  2  Drew.  408;  Hobday  y,  Peiera^ 
28  Beav.  354;  In  re  Lush's  Trusts,  L.  R.,  4  Ch.  App.  Cas.,  591;  DrtUx  v. 
Clover,  30  Ala.  382;  Connolly  v.  Branstler,  3  Bush,  702;  Moloney  v.  Noran, 
^3  Barb.  29;  Godfrey  v.  ThornUm,  46  Wis.  677.  In  Howell  v.  Hale,  5  Lea, 
405,  it  was  decided  that  a  married  woman  who,  by  her  assurances  and  repre* 
•entations,  induces  one  to  purchase  a  mortgage  on  her  land  is  estopped  from 
afterwards  denying  the  consideration  of  the  mortgage.  And  in  RM  v.  Shep- 
panl,  50  Mich.  189,  the  plaintiff,  who  had  been  bitten  by  a  dug,  asked  the 
defendant,  a  married  woman,  with  the  object  of  ascertaining  the  ownership  of 
the  dog,  to  whom  the  dog  belonged,  and  was  told  by  her  that  she  was  the 
owner,  and  it  was  held  that  she  was  estopped  from  denying  that  she  was  the 
owner,  although  it  appeared  that  the  dog  belonged  to  or  was  kept  by  her 
husband. 

Some  authorities  hold  that,  as  a  married  woman  can  not  be  directly  bound  by 
her  contracts,  even  when  accompanied  by  fraud,  so  she  can  not  be  indirectly 
bound  by  estoppel:  2  Pomeroy*a  Eq.  Jur.,  sec.  814;  Ogle^CocU  Co,  v.  Pa8co,19 
HI.  164;  Lowell  v.  Daniels,  2  Gray,  161 ;  Bemis  v.  CaU,  10  Allen,  512;  Merriam 
w.  Boston^  0.  A  F.  R.  R,  Co.,  117  Mass.  241;  Rum/ell  ir.  Clemens,  46  Pa.  St. 
465;  Keen  v.  Hartman,  48  Id.  497;  QluUlen  v.  Strupler,  52  Id.  400;  Williams 
w.  Baker,  71  Id.  476.  In  reference  to  these  cases  Professor  Pomeroy  says: 
^  These  decisions  seem  to  be  in  opposition  to  the  general  current  of  authori^:** 
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2  PouMToy's  Eq.  Jar.,  mo.  814.  Biahop,  after  reviewing  the  doctrine  of  tbeee 
CMHy  myB:  *'Biit  if  the  caae  ia  one  in  which  the  married  woman  doee  not  un- 
dertake to  make  a  conTeyance  or  a  contract,  if  there  ie  no  qaeetion  of  her  ca- 
pacity inToWed,  if  the  only  inqoiry  concerns  the  effect  of  her  fraud  aa  an 
eatoppely  no  reaaon  occurs  to  the  author  why,  in  the  abeence  of  coercion  from 
the  huaband,  ahe  ahould  not  auffer  the  oonaequencea  of  her  fraud,  the  aame  aa 
though  die  were  not  under  coTerture.  For  example,  if  a  person  not  under 
dtaabilitiea  owns  real  estate,  he  can  convey  it  only  by  deed;  yet,  if  another  per- 
aon  ci^tn*^"g  thia  real  eatate  undertakea  to  aell  it,  and  the  true  owner  being  ap- 
pealed to  admita  the  daim  to  be  good,  he  ia  eatopped  to  diapnte  a  title  liought 
in  reliance  on  thia  admiaaion.  He  loeea  hia  eatate  by  an  act  in  parol,  though 
the  law  anthorisea  him  to  convey  it  only  by  deed.  And  the  aame  rule  ought 
in  reaaon  to  be  applied — and,  the  author  aubmita,  ia  in  the  better  authoritlea 
applied — ^to  the  wife  diadaimlng  onmerahip  in  her  landa,  under  the  like  dr- 
cnmstances.  The  queation  ia  not  one  of  power  to  convey.  If  a  man  can 
k»e  his  lands  by  estoppel,  when  the  general  law  anthoriaea  him  to  convey 
them  only  by  deed,  it  ia  impoeaible  to  find  a  good  legal  reaaon  why  a  wife 
may  not  lose  hers  by  estoppel,  though  the  general  law  qualifies  her  to  convey 
them  only  by  a  deed  executed  jointly  with  her  huaband:"  2  Biah.  Married 
Women,  aec  490.    See  also  Bigelow  on  Eatoppel,  3d  ed.,  613. 

Thx  FBorciPAL  GA8B  18  ciTXD  in  FUxgerald  v.  Turner,  43  Tez.  84,  to  the 
point  that  to  paaa  tiUe  from  a  married  woman  her  privy  acknowledgment 
muat  be  taken  in  accordance  with  the  atatute,  unleaa  by  aome  fraudulent  aet 
on  her  part^  which  is  relied  upon  and  acted  on,  ahe  ia  estopped  from  aettiqg 
up  claim  to  the  land.    It  ia  alao  diatinguiahed  iu  Oro€$  v.  HverU,  28  Id.  684 
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Whbbb  Subxtt  oh  Bond  Dibchakoss  Obuoatioh  of  ^nnaa.w  ^un>  Psnr- 
ciPAi.  by  giving  hia  own  negotiable  note,  which  the  obligee  aocepta  is 
full  satiafaetion,  he  may  maintain  an  action  againat  hia  principal  for  the 
amount  of  auch  note  before  he  paya  it;  but  where  he  has  diachatged  the 
obligation  by  giving  a  bond  or  other  non-negotiable  aeeurity,  he  can 
recover  only  the  amount  actually  paid  by  him  ainoe  giving  the  security. 

Aefkal  from  Harrison.  The  appellee  sued  the  appellant  to 
recoTer  money  paid  by  him  for  Moore,  of  whose  estate  the  ap- 
pellant was  administrator.  Prewitt  was  surety  for  Moore  in  an 
injunction  bond.  Prewitt  died,  and  judgment  was  recovered  on 
the  bond  against  his  executors,  of  whom  Bobinson  was  one. 
Bobinson  paid  part  of  the  amount  of  this  judgment,  and  gave 
his  bond  for  the  residue,  which  was  received  in  full  satisfaction 
of  the  injunction  bond.*  Bobinson  paid  part  of  the  money  due 
on  his  bond,  and  a  part  remained  unpaid.  There  was  a  verdict 
and  judgment  for  the  plaintiff  for  the  full  amount  of  the  judg* 
ment  on  the  injunction  bond.    The  defendant  appealed. 
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O.  Jf«  Adams  and  J.  R,  Mahone,  for  the  appellant 
W.  P.  HiUf  for  the  appellee. 

By  Court,  Wheeleb,  J.  The  assignment  of  errors  embraces 
Tarious  matters  which  it  is  not  deemed  material  to  notice. 
Much  of  the  argument  of  counsel  for  the  appellant  relates  to 
the  admissibility  of  eyidence  admitted  without  objection  at  the 
trial,  and  other  matters  not  properly  presented  by  the  record 
for  revision. 

The  only  question  presented  by  the  record  which  is  deemed 
to  require  notice  is  as  to  the  right  of  the  plaintiff  to  recover  in 
this  action  the  balance  of  the  amount  for  which  he  had  become 
liable  by  giving  his  bond,  but  which  he  had  not  actually  paid. 

In  treating  of  the  proof  necessaiy  to  entitle  the  plaintiff  to 
recover  under  the  count  for  money  paid.  Professor  Greenleaf, 
in  his  treatise  on  evidence,  says:  '*  Whetlier  the  plaintiff  can 
recover  under  this  count,  without  proof  of  the  actual  payment 
of  money,  and  by  only  showing  that  he  had  become  liable,  at 
all  events,  to  pay  money  for  the  defendant,  is  a  point  upon 
which  there  has  been  some  apparent  conflict  of  decisions.  It 
has  been  held  in  England  that  where  the  plaintiff  had  given  his 
own  negotiable  promissory  note,  which  the  creditor  accepted 
as  a  substitute  for  the  debt  due  by  the  defendant,  he  was  enti- 
tled to  recover  the  amount  under  this  count,  though  the  note 
still  remained  unpaid.  And  it  has  also  beeu  held  that  where  he 
had  become  liable  for  the  debt  by  giving  his  bond,  though  he 
thereby  procured  the  defendant's  discharge,  he  could  not  re- 
cover the  amount  from  the  defendant  until  he  had  actually  paid 
the  money  due  by  the  bond.  The  latter  rule  has  been  adopted 
aud  followed  by  the  American  courts,  on  the  ground  that  the 
bond  is  not  negotiable,  nor  treated  as  money  in  the  ordinary 
transactions  of  business:"  2  Greenl.  Ev.,  sec.  113. 

This  distinction  between  the  giving  by  the  plaintiff  of  a  bill 
of  exchange  or  negotiable  note,  which  has  been  accepted  by  a 
creditor  in  satisfaction  of  the  defendant's  debt,  and  the  giving 
of  a  bond  or  other  security,  not  negotiable,  which  has  been  in 
like  manner  accepted,  seems  to  have  been  maintained  by  the 
English  and  American  courts,  and  must  be  received  as  the 
settled  law:  2  Greenl.  Ev.,  sec.  113,  and  cases  cited  in  notes; 
Chit.  Con.,  6th  Am.  ed.,  592;  2  Stark.  Ev.,  pt.  2,  7th  Am.  ed., 
1060;  Maxwell  v.  Jameson,  2  Bam.  &  Aid.  51;  Power  v.  Butcher, 
10  Bam.  &  Cress.  329,  346;  Cumming  v.  Hockley,  8  Johns.  202; 
ComwallY.  Oould^  4  Pick.  447;  Morrison  v.  Berkey,  7  Serg.  &  B. 
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238.  WhOe  a  dischaige  of  the  debt  by  the  soretj,  in  the  for> 
mer  mode,  will  enable  him  to  mtiintAJTi  the  action  for  mon^ 
paid,  a  dischaige  in  the  latter  will  not. 

From  this  doctrine  it  results  that  in  the  present  case  th« 
plaintiff  was  not  entitled  to  recovery  except  for  the  amount  act- 
oallj  paid,  and  the  verdict  was  excessive  in  that  it  included  the 
amount  remaining  unpaid  upon  his  bond.  The  judgment  must 
therefore  be  reversed,  and  the  cause  remanded,  unless  the  ap- 
pellee shall  remit  the  excess  improperly  allowed  by  the  verdict, 
in  which  case  judgment  wiU  be  rendered  for  the  residue  to 
which  he  is  entitled. 

Ordered  accordingly. 


BioHT  OF  SuBBTT  TO  COMPEL  P&ixciFAL  TO  Fat  Dxbt:  See  Fcfhe»  V. 
BmUk^  49  Am.  Dec  432,  note  435,  where  other  caeee  are  collected. 
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18  TmkaM,  897.] 

Statvtk  Pbxscribiko  Moi>s  or  CoNvsniio  Wine's  Pbofkrtt  doee  not  de- 
clare abaolately  void  any  other  mode  of  conveyance;  its  only  object  seems 
to  have  been  to  secure  freedom  of  will  and  action  on  her  part.  If  she 
was  free  to  act  and  so  declared,  and  further  declared  that  she  did  not 
wish  to  retract,  all  the  circmnstances  concurred  which  were  made  neoes- 
aaiy  by  law  to  pass  her  title  to  property,  and  her  conveyance  will  be  sos- 
tained,  notwithstanding  the  want  of  a  privy  examination  under  the 
statnte,  particularly  in  a  case  where  the  party  dealing  with  her  can  not 
be  restored  to  his  former  position. 

Pkivats  Pbopebtt  or  Each  Partxkr  in  Matbimonial  Union  must,  as  a 
general  rule,  bear  its  own  charges  and  expenses. 

GONVKYANCS  BT  WiFB  OV  HXB  SSPABATX  PBOFKBTT  IN  DiSCHABOS  OF  DSBV 

chargeable  exclusively  upon  and  incurred  for  the  preservation  of  her 
separate  estate  will  be  sustained,  without  her  privy  examination,  under 
the  statute,  if  made  voluntarily,  and  without  any  imposition  being  prac- 
tioed  upon  her. 

MABBiien  Woman  mat  bb  Subd  fob  Rboovebt  of  Debt  incurred  in  the 
preservation  of  her  separate  estate,  and  if  judgment  be  recovered  against 
her,  execution  may  be  levied  on  her  separate  property.  On  proper  ap- 
plication,  the  levy  might  be  restrained  to  the  proceeds  first,  and  if  they 
proved  insufficient,  then  to  be  made  on  the  eorpuM  ;  but  in  the  absence  of 
specific  directions,  the  levy  would  be  carried  iuto  effect  on  the  property 
of  the  wife  in  the  same  mode  in  which  executions  against  property  are 
usually  enforced. 

DiiT  Barbed  bt  Statute  of  Limitations  is  Sitffigibnt  Ck>N8ii>BRAXiov 
to  support  a  new  engagement  or  promise. 
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Afpbal  from  Harrison.  This  was  an  action  for  the  recoyery 
of  a  negro  slave  alleged  to  have  been  the  property  of  the  plaint- 
iff's intestate.  The  instrument  referred  to  in  the  opinion  was  in 
the  following  words :  "  Harrison  county,  Texas.  Beceived  four 
hundred  dollars  in  cash,  paid  me  in  hand,  from  E.  P.  Womack, 
for  a  negro  boy  named  Daniel,  aged  about  fifty  years.  I  warrant 
and  defend  the  title  of  said  negro,  and  to  be  sound  in  mind  and 
body  and  slave  for  life,  this  the  eighth  January,  1850.  Ann 
Womack,  Jacob  P.  Womack."  It  was  admitted  that  at  the  time 
of  the  sale  the  said  Ann  was  a  married  woman;  that  she  owned 
the  negro  in  her  separate  right;  that  she  was  not  privily  exam- 
ined in  regard  to  the  sale,  as  prescribed  by  statute;  that  the  de- 
fendant was  in  possession  of  said  negro,  who  was  worth  the  sum 
of  four  hundred  dollars;  and  that  the  plaintiff  was  the  adminis- 
trator of  said  Ann  Womack,  deceased.  The  court  adjudged  that 
the  plaintiff  recover  the  negro  upon  paying  to  the  defendant  the 
sum  of  four  hundred  dollars,  and  that  the  defendant  have  and 
retain  possession  of  said  slave  until  the  said  sum  be  paid. 
Plaintiff  appealed.  The  other  facts  sufficiently  appear  from  the 
opinion. 

A.  H.  Wilson,  and  Clough  and  Lane,  for  the  appellant. 

Wigfall  and  Hyde,  for  the  appellee. 

By  Court,  Hemphill,  C.  J.  This  cause  has  been  argued  with 
great  ability;  and  it  is  to  be  regretted,  that,  at  this  late  day  of 
the  session,  the  subjects  so  luminously  discussed,  can  receive 
comparatively  but  a  slight  examination.  The  only  doubt,  if 
doubt  can  exist  at  all,  is  whether  judgment  should  not  have 
been  against  the  plaintiff,  and  that  the  property  be  vested  in 
the  defendant.  That  a  married  woman  holds  her  property  by 
as  high,  as  full,  and  as  perfect  a  title  as  does  her  husband  his 
separate  property,  is  a  proposition  not  to  be  questioned;  and  if 
the  law  has  placed  restrictions  upon  her  power  of  disposition  of 
such  property,  and  has  required  her  to  undergo  a  privy  examina- 
tion before  a  public  officer,  in  order  to  validate  her  conveyance, 
the  restriction  is  for  her  benefit,  and  proceeds  upon  the  ground 
that,  as  the  husband  is  the  head  of  the  family,  and  she  is  placed 
in  many  respects  under  his  control,  there  is  danger  that  her  act, 
in  the  execution  of  the  conveyance,  may  not  be  altogether  volun- 
tary, but  may  be  induced  by  coercion  on  the  part  of  the  hus- 
band. To  shield  the  wife,  the  law  requires  that  in  the  convey- 
ance of  her  property  she  must  privily  and  apart  from  her 
husband  acknowledge  that  the  conveyance  was  her  act,  that 
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she  had  wfllingly  signed,  sealed,  and  deliyered  the  same,  and 
that  she  wished  not  to  retract  it;  and  this  being  done,  it  is  de- 
clared by  the  statute  that  the  deed  shall  pass  all  the  right, 
title,  and  interest  which  the  hnsband  or  the  wife  may  hare  in 
the  property  conveyed.  Some  acknowledgment  of  this  land 
from  a  married  woman,  on  conyeyance  of  her  property,  is  re- 
quired in  England  and  in  all  of  the  states  of  the  United  States 
under  the  control  of  common-law  jurisprudence.  But  in  none 
of  the  states  but  Texas  does  any  such  proyision  extend  to  all 
of  her  property,  or  to  the  separate  property  of  the  wife  held 
under  marriage  settlements  or  other  deeds  of  trust.  In  rela- 
tion to  this,  she  is  considered  in  England,  and  in  some,  perhaps 
most,  of  the  states,  as  possessing  the  powers  and  capacities  of  a 
feme  sole^  while  in  others  she  is  restricted,  in  her  transfers  and 
control  over  such  property,  to  the  specific  mode  pointed  out  by 
the  deed  or  instrument  by  which  it  was  vested  in  her. 

The  statute  which  prescribes  the  mode  of  couyeying  the  wife's 
property  does  not  expressly  declare  absolutely  yoid  any  other 
mode  of  conyeyance.  It  seems,  from  its  terms,  to  have  had  but 
one  object  in  yiew,  and  that  was  to  secure  the  freedom  of  will 
and  action  on  the  part  of  the  married  woman.  If  she  was  free 
to  act,  and  so  declared  it,  and  that  she  did  not  wish  to  retract,  all 
the  circumstances  concurred,  which  were  made  necessary  by  the 
law  to  pass  her  title  to  the  property. 

Now,  although  there  was  no  priyy  examination  in  this  case, 
yet  the  facts  show  that  there  was  the  most  perfect  freedom  on 
the  part  of  the  wife;  that  in  fact  she  was  the  principal  actor; 
that  she  not  only  assented  to  the  conyeyance,  at  the  time  of 
its  execution,  but  that  she  always,  up  to  the  time  of  her  death, 
remained  satisfied  with  her  act,  and  did  at  no  time  wish  to  1*0- 
tract.  Under  this  state  of  the  facts,  the  defendant  might 
contend  that  he  was  equitably  entitled  to  a  decree  carrying  into 
effect  an  agreement  which  she  had  yoluntarily  made  and  con- 
tinuously assented  to  until  the  moment  of  her  death — ^aud 
especially  if  the  rescission  of  the  contract  would  be  greatly  to  bis 
detriment,  and  he  could  not  be  placed  in  the  condition  in  which 
he  would  haye  been  had  no  such  transaction  taken  place. 

But  the  case  for  the  defendant  stands  on  much  higher  and 
stronger  grounds.  The  debt  was  incurred  altogether  for  the 
benefit — ^the  preseryation,  in  fact — of  the  separate  estate  of  the 
wife.  It  was  a  charge,  then,  exclusiyely  upon  that  estate.  No 
question  can  arise,  in  this  case,  in  relation  to  the  liabilities  of 
the  husband.    He  was  at  the  accrual  of  the  debt,  and  continued 
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ever  afterwards  to  be,  notorioaslj  insolvent;  and  even  if  he  were 
solvent,  yet  the  private  property  of  each  partner  in  the  matrimo- 
nial union  most,  as  a  general  role,  bear  its  own  charges  and 
expenses. 

The  debt  for  the  part  payment  of  which  the  negro  was  sold 
being,  then,  chargeable  exclusively  upon  the  separate  estate  of 
the  wife,  she  had  a  right  to  discharge  it  out  of  the  corpus  or 
profits  of  said  estate.  She  might  have  been  sued  for  its  recovery, 
and  on  judgment,  the  decree  would  have  been  that  the  execution 
be  levied  on  her  separate  property.  On  proper  application,  this 
might  be  restrained  to  the  proceeds  first,  and  if  they  were  in- 
sufBcient,  then  to  be  levied  on  the  corpus  of  the  property;  bat 
without  specific  directions,  the  levy  would  be  made  and  carried 
into  effect  on  the  property  of  the  wife  in  the  same  mode  in 
which  executions  against  property  are  usually  enforced.  If  she 
coidd  be  sued  and  forced  out  of  her  property  to  discharge  this 
debt,  what  should  prevent  her  from  its  voluntary  payment,  and 
from  alienating  a  portion  of  her  property  for  that  purpose  if 
such  mode  of  payment  be  deemed  by  her  advisable?  The  proof 
in  this  case  is,  that  the  negro  was  sold  at  his  value,  and  there 
can  not  be  a  shadow  of  pretense  that  any  imposition  was  practiced 
upon  the  wife. 

We  have  stated  that  the  rule  in  England  and  in  some  of 
the  states  is,  that  property  conveyed  for  the  separate  use  of  a 
married  woman  may  be  disposed  of^  (if  she  be  not  restricted 
exclusively  to  some  special  mode)  by  her  as  if  she  were  a  /erne 
sole.  The  only  question  is  as  to  her  intention  to  convey  or 
charge  her  estate.  If  this  be  clear,  her  act  is  valid  and  binding, 
and  even  in  those  states  where  it  is  held  that  she  is  limited  to 
the  mode  prescribed  in  the  instrument  creating  the  estate;  yet 
this  restriction  disables  her  only  from  charging  her  estate, 
merely  by  her  own  act,  without  an  examination  into  the  neces- 
sity and  propriety  of  such  charge  by  a  court  of  equity.  If  the 
charge  be  necessary  and  proper,  it  will  be  sustained,  and  must 
be  satisfied  out  of  such  estate:  Tsrry  v.  Hopkins^  1  Hill  Ch.  I; 
Reid  V.  Lamar ^  1  Strobh.  Eq.  27;  Gartwrighty,  HoUis,  6  Tex. 
152. 

The  defendant,  then,  in  this  case,  has  fully  shown  all  the 
facts  and  circumstances  which  entitle  him  to  a  complete  convey- 
ance. He  has  shown  not  only  the  assent  of  the  wife,  and  the 
consent  of  the  husband,  and  her  intention  and  wishes  not  to 
retract  the  act  of  conveyance,  but  he  has  further  shown  that  the 
debt  was  incurred  for  and  was  justly  chargeable  upon  her  sep- 
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Aiate  property,  that  it  was  a  necessary  charge,  and  that  its  pay- 
ment by  traziafer  of  the  properly  was  voluntarily  made.  These 
bets  bring  the  case  within  the  control  of  a  principle  laid  down 
in  a  case  recently  decided  at  the  Galveston  term,  to  the  effect 
that  the  want  of  a  formality  in  the  execution  of  a  deed,  of  con- 
Teyaui^,  a  seal,  for  instance,  would  not  exclude  the  instrument 
from  being  offered  as  evidence  of  the  intention  of  the  parties, 
but  would  only  impose  upon  the  claimant  tho  necessity  of  prov- 
ing all  the  facts  which  would  entitle  him  to  a  conveyance,  and 
that  the  paper,  with  such  proof,  would  be  sufficient  title  to  sup- 
port an  action  or  maintain  a  defense. 

Let  us  present  another  view  of  this  case.  If  the  conveyance 
be,  as  contended,  absolutely  void,  it  is  not  binding  on  either 
parly.  Ijet  us  suppose  that  the  debt,  before  the  bar  of  the 
statute  was  completed,  had  been  paid  by  sale  of  a  negro;  and 
that  the  boy  had  subsequently  died.  Could  the  defendant 
afterwards,  on  pretense  that  the  sole  was  void,  have  sued  for 
and  recovered  his  debt  out  of  the  estate  of  the  wife?  No  doubt 
this  could  have  been  done  if  the  sale  were  absolutely  void  and 
not  binding  on  either  party.  Yet  I  apprehend  that  a  suit  by 
defendant,  for  the  debt«  under  the  circumstances,  could  not  be 
maintained;  but  if  it  were  defeated,  it  must  be  upon  the  ground 
that  the  sale  was  not  void,  but  that  notwithstanding  the  want 
of  legal  formalities,  the  conveyance  would,  under  the  facts  of 
the  case,  be  sanctioned,  aided,  and  perfected. 

But  although  we  would  have  been  better  satisfied  had  the 
judgment  supported  the  conveyance  and  vested  the  title  in  the 
defendant,  yet,  as  he  does  not  appeal,  it  is  not  essential  or 
necessary  that  the  judgment,  in  that  particular,  be  disturbed. 
The  decree  accords  with  the  dictates  of  honesty,  and  is  sanc- 
tioned by  the  soundest  principles  of  law  and  justice:  Story's 
£q.,  sec.  696. 

In  a  late  case  at  Galveston,  in  which  infants  attempted  to  set 
aside  conveyances  executed  by  them  during  infancy,  it  was  held 
that,  although  on  coming  of  age  they  might  affirm  or  disavow 
their  conveyances  of  real  estate,  yet,  that  as  a  general  rule, 
they  must  restore  the  money  or  other  property  received  as  a  con- 
sideration for  said  sale. 

There  is  nothing  in  the  question  relative  to  the  statute  of 
limitations.  The  former  contract,  though  barred,  yet  was  a 
sufficient  consideration  to  support  the  new  engagement  ox 
pronuse. 

In  some  of  the  remarks,  by  way  of  illustration,  the  first  con- 
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bact  may  have  been  treated  as  not  barred  by  the  statute.  This 
was  done  merely  for  convenience,  as  the  remarks  were  not  ap- 
plicable to  this  case  si)ecially,  but  to  all  in  which  the  like  facts 
may  be  presented,  and  where  the  charge  upon  the  estate  may  be 
one  against  which  there  is  no  bar. 
Judgment  afiSrmed. 

JuDOMXNTS  AGAINST  Mabrtw)  Womkn:  See  note  to  Ckddwdl  v.  IToben, 
65  Am.  Dec.  599,  where  this  subject  is  discussed  at  length;  8mUh  v.  Poyihrtn, 
48  Id.  176. 

Sbpakate  Pbo^erty  of  Mabribd  Women,  when  Equity  Gonbidsbs  Hxb 
Feme  Sole  as  to:  See  BrcuHford  v.  Qrtenway^  52  Am.  Deo.  203,  note  209, 
where  other  cases  are  collected. 

CoNVBTANCB  OF  Feme  Covekt,  Eequlsites  OF:  See  Mfuon  V.  Brock,  52^ 
Am.  Dec.  490,  note  493,  where  other  cases  are  collected. 

Separate  Property  of  Feme  Covert  is  Answerable  for  Debts  Ck)N- 
tracted  for  its  Benefit:  See  IJollis  v.  /Vanrow,  51  Am.  Dec.  760,  note  768» 
where  other  canes  are  collected;  CdUahan  t.  Paiiermm,  Id.  712,  note  717; 
Dicksim  v.  Miller,  49  Id.  71,  note  73. 

Power  of  Feme  Ck>vERT  over  her  Separate  Estate:  See  CaUahan  v. 
PaUeraon,  51  Am.  Dec.  712,  note  717,  where  other  cases  are  collected. 

The  principal  case  is  cited  in  Bailey  v.  fficks,  16  Tex.  228,  to  the  point 
that  the  separate  estate  of  a  married  woman  is  liable  for  neoessaries  supplied 
to  her. 

Statute  Prescribing  Mode  of  Conveying  Wm's  Propebtt  doee  not 
declare  absolutely  void  any  other  mode  of  conveyanoe:  Claffton  v.  Frazier,  S3 
Tez.  100;  Sthver  v.  Amtriean  B.  C.  Co.,  7  CaL  273,  both  citing  the  principal 
case. 

Tub  principal  oasb  is  criticised  in  FUzfferald  v.  Turner,  43  Tex.  86-87. 


Pbidgin  v.  Strioeland. 

[8  Texas.  497.] 

Old  Rule  for  Measure  of  Damages  in  Trover,  viz.,  the  value  of  the 
thing  at  the  time  of  conversion,  and  interest  thereon  np  to  the  entiy  of 
judgment,  has  no  application  to  the  remedial  system  of  Texas.  In  that 
state  the  amount  of  damages  will  vary  according  to  the  particular  prop- 
erty to  which  it  may  bo  applied. 

Owner  of  Slave  Unlawfully  Detained  hat  Recover  not  Only  hh 
Value,  but  also  damages  for  the  value  of  his  services  from  the  time  of 
the  demand  np  to  the  time  of  the  trial.  And  the  jury  may  find  th« 
value  and  the  specific  damages  in  distinct  amounts. 

SUPREME  Ck)URT  WILL  PRESUME  THAT  AMENDMENT  TO  PETITION   WAS  Dl8« 

UBOARDED  by  the  court  below,  where  the  record  does  not  anywhere  show 
that  it  was  acted  on  and  approved  by  the  court,  and  where  the  evidenot 
and  rulings  might  jast  as  well  have  ooonrred  on  a  trial  npon  the  origiiial 
as  upon  the  amended  petition. 
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AMBTDMBrr   8HO0IJ>    KOT   BM    PXBMITTXD   TO    SUBCTITDn  NsW  CaUSS  OF 
ACKIOll. 

Peatkr  lOB  Rklov  Nxbd  rot  be  Looxxd  to  vob  QBomms  of  Acnox. 

Ebsgb  to  Harrison.  Suit  to  recoTer  possession  of  a  slays. 
The  petition  alleged  that  the  phuntiff  was  the  owner  of  the 
slaye,  and  that  the  defendant  had  got  possession  of  him  and 
oonyerted  him  to  his  use,  and  refused  to  deliver  him  up;  it  also 
alleged  that  the  sIsts  was  worth  one  thousand  dollars,  and 
prayed  judgment  for  damages  to  the  amount  of  one  thousand 
five  hundred  doUais.  Afterwards  an  amended  petition,  referred 
to  in  the  opinion,  was  filed,  which  was  more  in  the  form  of  a 
common-law  action  of  detinue.  The  other  facts  appear  from 
the  opinion. 

W.  jET.  Bristow,  for  the  plaintiff  in  error. 

IF.  P.  EiU,  for  the  defendant  in  error. 

By  Court,  Lifsoomb,  J.  There  have  been  presented  seTeral 
distinct  grounds  on  which  the  court  is  asked  to  reverse  the 
judgment  in  this  case;  but  it  is  believed  that  evexything  mate- 
rial can  be  noticed  under  the  objection  to  the  amendment  of 
Qie  plaintiff's  petition;  and  that  therefore  it  is  not  essential  to 
a  correct  decision  that  those  points  should  be  separately  and 
distinctly  examined;  and  it  may  well  be  remarked  here,  that  all 
the  embarrassment  thrown  around  this  case  arises  from  an 
attempt  to  ingraft  the  common-law  forms  of  action  upon  our 
system,  when  it  is  so  dear,  and  has  been  so  often  announced  in 
judicial  opinions,  that  neither  the  action  of  trover  nor  detinue  is 
known  to  our  forum;  and  that  our  petition,  in  its  structure,  is 
more  analogous  to  a  bill  in  chancery,  or  to  a  special  action  on 
the  case,  than  to  any  other  forms  known  in  other  systems  of 
jurisprudence. 

The  jwtition,  as  first  framed,  though  very  objectionable  in 
this,  that  it  had  too  many  of  the  fictions  to  be  found  in  the  com- 
mon-law declaration  in  trover,  was  more  in  conformity  with 
what  our  petition  ought  to  be  than  the  amendment;  and  there 
can  be  but  little  doubt  that  the  plaintiff  could  have  achieved  the 
same  result,  had  it  not  been  amended,  which  was  afterwards 
given  to  him  by  the  verdict  of  the  jury.  Whatever  may  have 
formerly  been  the  difficulty  in  settliog  the  rule  of  damages  for 
an  injury  done,  when  that  injury  is  susceptible  of  judicial  cog- 
nizance  in  a  civil  suit,  if  the  damage  is  immediate  and  not  too 
remotely  consequential,  that  it  should  be  commensurate  with 
the  injury  sustained,  is  a  principle  that  is  now  believed  to  ob* 
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tain  even  in  courts  where  thej  are  fettered  and  in  some  measure 
controlled  by  long-established  judicial  usages  under  particular 
forms  of  actions.  It  is  so  in  trover,  in  detinue,  and  in  tieepass; 
uid  what  seems  a  little  strange  is,  that  this  doctrine  of  extend- 
ing the  amount  of  damages  to  make  it  adequate  to  the  injury, 
in  its  early  growth  received  more  encouragement  in  the  English 
courts  than  in  the  common-law  courts  of  the  United  States: 
See  cases  referred  to  in  Sedgwick  on  Measure  of  Damages; 
IWiery.  Prince,  3  Burr.  1363;  OreeningT.  WUkinson,  1  Car.  &  P. 
625.  And  there  can  be  no  doubt  that  it  may  safely  be  assumed 
that  the  old  rule  in  the  action  of  trover,  that  the  value  of  the 
thing  at  the  time  of  conversion  and  interest  thereon  up  to  the 
judgment,  if  not  entirely  abolished,  has  been  subjected  to  so  many 
exceptions  as  to  leave  it  not  worth  preservation,  and  the  amount 
of  the  damage  will  vary  according  to  the  particular  property  to 
which  it  may  be  applied;  a  workman  would  be  allowed  damage, 
not  limited  to  the  value  of  his  tools  at  the  time  of  conversion 
and  interest  thereon,  but  such  amount  as  the  jury  might  be- 
lieve from  the  evidence  would  be  more  adequate  to  the  loss 
he  sustained  in  being  deprived  of  their  use  in  the  exercise  of  his 
trade:  Shoiwell  v.  Wendovery  1  Johns.  65.  And  doubtless,  on 
the  same  principle,  the  owner  of  a  negro  would  be  allowed  to 
recover,  not  only  his  value,  but  damages  for  the  value  of  his 
services  from  the  time  of  the  demand  yp  to  the  time  of  the  trial; 
and  such,  no  doubt,  would  be  the  correct  rule,  and  in  practice 
has  been  acted  upon,  in  our  courts,  on  a  petition  setting  forth 
an  injury  like  the  one  complained  of  in  this  suit. 

If  the  party  injured  and  deprived  of  his  property  has  a  par- 
ticular fancy  or  preference  for  the  specific  property,  instead  of 
recovering  its  value  and  damages  for  the  detention,  there  is  no 
change  in  the  narration  of  the  facts  of  the  injury  for  which  he 
seeks  redress.  In  the  concluding  part,  instead  of  asking  dam- 
ages to  be  adjudged  to  him,  he  will  ask  for  the  specific  property 
to  be  delivered  up,  and  damages  for  its  detention;  and  the 
jury  would  then  find  for  the  plaintiff  the  property  sued  for, 
fixing  an  alternate  value  on  the  same,  and  damages  equal  to  th^ 
actual  injury  sustained  for  its  detention.  On  such  finding,  the 
judgment  would  be  that  the  defendant  should  deliver  up  the 
property  and  pay  the  damages  assessed  for  its  detention;  and 
on  failure  to  deliver  the  property,  the  plaintiff  shoidd  have  judg« 
ment  and  execution  for  the  value  found  by  the  jury,  and  the 
damages  assessed  for  its  detention.  In  the  case  under  con- 
sideration, the  jury  have  found  the  value  of  the  slave  eight  ban- 
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dred  dollarB,  and  specific  damages  four  hundred  and  fifty  dollars. 
This  would  have  been  a  good  verdict  if  the  original  petition  bad 
stood  alone,  without  its  hybrid  associate  presented  by  the  amend* 
ment.  It  woidd  have  l^een  no  objection  to  the  verdict  that  the 
jury  had  found  two  distinct  sums,  that  when  added  together 
fonned  the  aggregate  of  the  damages  to  which  the  plaintiff  was 
entitled.  Their  finding  the  different  sums  only  shows  the  rule 
by  which  they  arrived  at  the  result;  and  the  judgment  of  the 
court  could  well  have  thrown  together  the  two  sums,  as  it  has 
been  done  in  this  case.  The  verdict  and  the  judgment  are  both 
just  such  as  might  well  have  been  returned  and  rendered  on  the 
original  petition,  and  both  the  jury  and  the  judge  seem  to  have 
disregarded  the  amendment. 

Can  we  presume,  from  the  record  before  us,  that  the  court  did 
disregaid  the  amendment?  I  think  we  can;  because  the  record 
nowhere  shows  that.it  had  been  acted  on  and  approved  by  the 
court;  nor  was  there  any  action  on  the  defendant's  exception  to 
it;  it  seems  to  have  been  passed  over  in  silence,  and  never 
brought  to  the  notice  of  the  court.  The  evidence  introduced, 
and  all  the  rulings  of  the  court,  as  shown  by  the  bills  of  excep- 
tions, might  just  as  well  have  occurred  on  a  trial  upon  the 
original  as  upon  the  amended  petition;  hence,  it  may  well 
be  concluded  that  it  was  disregarded. 

To  the  objection,  so  well  presented  by  the  counsel  for  the 
plaintiff  in  error,  on  the  hypothesis  that  the  amendment  had 
received  the  sanction  of  the  court,  that  a  party  ought  not 
to  be  permitted  to  amend  his  petition  in  such  way  as  to  sub- 
ject the  defendant  to  answer  a  new  cause  of  action;  and 
he  illustrated  it  by  supposing  that  an  amendment  might  intro- 
duce new  matter,  which,  if  it  related  back  to  the  commence- 
ment of  the  suit,  would  deprive  the  defendant  of  the  benefit  of 
the  statute  of  limitations  that  had  completed  the  bar  before  the 
amendment;  it  is  readUy  admitted  an  amendment  drawing  with 
it  such  consequences  ought  not  to  be  received.  The  amend- 
ment offered,  however,  in  this  case,  would  not  have,  as  it  is 
believed,  been  attended  with  such  grave  results,  if  it  had  been 
received;  and  should  an  amendment,  in  any  case,  have  such  an 
effect,  so  far,  at  least,  it  would  be  error  to  receive  so  much  of  it. 
An  amendment  should  not  be  permitted  to  substitute  a  new 
cause  of  action;  but  under  our  practice  we  are  not  prepared 
to  say  that  we  must  look  to  the  prayer  of  judgment  for  the 
designation  of  the  grounds  of  action;  our  practice  has  never 
been  so  stringent. 
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Wo  believe  that  there  is  no  error  in  the  record  that  can  aO" 
thorize  a  reversal  of  the  judgment,  and  it  is  therefore  a£Brmed. 
Judgment  affirmed. 


MsASUiis  OF  Damaoxb  in  Tboysb:  See  Barker  v.  Demumi^  52  Am.  Deo. 
870,  DOte  680,  where  other  cases  are  collected. 

Ambkdmxnts,  What  Allowable:  See  Stewart  ▼.  JTet^,  65  Am.  Dec  487. 
note  490,  where  other  caeee  are  collecte^p  An  amendment  which  introdnoes 
a  new  cause  of  action  is  not  allowed:  Usher  v.  SHdmort^  28  Tex.  621,  citing 
the  principal  case. 

RcLB  OF  Damaobs  FOB  DsTKNTioN  OF  Profbbtt  varies  in  Texas,  with 
the  character  and  nse  of  the  property:  Craddoek  y.  Ooodwm,  54  Tex.  587, 
citing  the  principal  case.  In  actions  for  the  detention  of  property  the  plaintiff 
may  claim  as  damages  reasonable  compensation  for  the  use  of  the  property, 
instead  of  legal  interest  on  its  value:  Carter  v.  Boland,  53  Id.  548,  citing  the 
principal  case.  In  suits  for  the  conversion  of  property,  the  question  of  dam- 
ages is  for  the  decision  of  the  jury:  Commercial  Bank  y.  Janee,  18  Id.  890, 
citing  the  principal  case. 

Thb  fringipal  gasb  is  dTBD  in  ClavU  v.  CUmd^  14  Tex.  55,  to  the  point 
that  in  an  action  for  the  detention  of  a  slave  damages  can  only  be  computed 
from  the  time  of  demand. 
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[9  Tkxas,  13.] 

Obaxt  of  Likitbd  ADMiNiSTaATioif  described  as  administration  *^pro  tem." 
in  the  statute  is  not  rendered  void  by  its  being  designated  **fendeMs 
liU  "  in  the  grant,  the  statutory  administration  being  for  substantially 
the  same  purposes,  and  with  like  powers  and  limitations;  still  the  stat- 
utory designation  should  be  used  by  the  court  from  which  the  letters  issue. 

Bbtatx  of  Decxdxnt  in  Tbxas  Vbsts  Immbdiatxlt  IK  Heibs.  a  quali- 
6ed  interest  is  subsequently  vested  in  executors  and  administrators  prin- 
cipally for  the  collection  and  payment  of  credits  and  debts,  and  at  the 
completion  of  the  trust  the  property  remaining  is  to  be  restored  to  the 
heirs  as  the  rightful  proprietors. 

Hubs  ArrsB  Suocbssiok  has  Oncb  bbbm  Admihistbbbd  and  CLoexD  have 
full  ownership  of  decedent's  property,  with  all  the  incidental  rights  of 
control,  disposition,  and  actions  for  its  recovery  and  possession. 

FBOBATB.CouBiT  OAN  NOT  Rbofbn  SUCCESSION  which  has  once  been  adnun* 
istered  and  dosed. 

Pbobatb  Coort  oan  not  Q&ant  Administration  fro  Tbm.  or  Pbndbntb 
LiTB  after  the  succession  has  once  been  administered  and  closed. 

Grant  bt  Probatb  Court  of  Administration  pro  Tem.  or  Pbndbntb 
LiTB  after  succession  has  been  dosed  is  without  its  jurisdiction,  yoid, 
and  collaterally  attackable. 

Action  by  Norrel,  the  appellee,  to  xecover  a  tract  of  land. 
Judgment  was  for  the  plaintiff,  and  a  motion  in  arrest  thereof 
was  overruled.     The  opinion  states  the  case. 
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Mds  and  Armairong^  for  the  appellants. 
Oldham  and  Marshall,  for  the  appellee. 

By  Court,  Hemphill,  C.  J.  The  appellee,  Norrel,  aa  admin* 
iBtrator  pendente  lUe  of  one  Milton  Hicks,  deceased,  sned  the 
appellants  for  the  recoyeiy  of  a  tract  of  land.  One  of  the  prin- 
cipal questions  in  the  cause,  and  the  only  one  which  I  shall  ex- 
amine, is  whether  the  plaintiff,  by  rirtoe  of  the  giant  of  admin- 
istration pendetUe  lite,  had  lawful  anthority  to  bring  the  action, 
or  whether  the  grant  was  null  and  Toid,  and  conferred  no  right 
to  represent  the  interests  of  the  deceased. 

The  facts  of  the  case  as  affecting  this  question  are,  that  Mil- 
ton Hicks  departed  this  life  in  1839;  that  administration,  in  the 
same  year,  was  granted  to  Charles  K.  Reese,  and  continued  in 
him  until  December,  1848,  when  his  account  with  the  estate  for 
final  settlement  was  filed,  and  it  appearing  to  the  court  that  the 
estate  had  been  fully  administered,  it  was  ordered  that  the  said 
account  current  be  received  and  recorded,  and  said  succession 
closed,  and  that  the  administrator  be  fully  discharged,  upon  his 
presenting  to  the  court  a  receipt  that  the  effects  of  the  estate 
remaining  in  hia  hands  had  been  passed  over  to  the  heirs  of  the 
said  deceased,  or  their  legal  representatives.  Subsequently,  in 
January,  1860,  letters  of  administration  pendente  lite  were  granted 
by  the  said  court  to  the  appellee;  but  there  was  no  evidence 
showing  upon  what  facts  such  grant  was  obtained. 

It  is  contended  by  the  appellants  that  there  is  no  such  ad- 
ministration known  to  our  laws  as  that  of  administration  pen^ 
dente  Ute.  However  that  might  be  under  the  laws  in  force  prior 
to  the  act  of  1848,  yet  by  that  act  provision  is  made  for  the 
appointment  of  an  administrator,  under  the  designation  of  an 
administrator |>ro  tern,,  for  substantially  the  same  purposes, and 
with  the  like  powers  and  limitations,  of  an  administrator  pen^ 
dente  lite.  To  authorize  the  grant  of  either,  there  must  be  a 
contest  pending  respecting  the  probate  of  a  will,  or  the  right 
of  administration.  On  the  conclusion  of  the  suit,  the  grant, 
whether  denominated  '* pendente  lUe"  or  ** pro  tern.,"  is  termi- 
nated: Dig.,  art.  1137;  1  Williams  on  Executors,  409.  The 
designation  of  the  administration  by  the  terms  **  pendente  liie" 
instead  of  "pro  tem.,"  is  not  fatal  to  the  grant;  but  the  latter 
terms,  being  those  employed  in  the  statute,  should  be  used  by 
the  court  from  which  the  letters  issue. 

It  being  determined,  then,  that  the  grant  of  limited  adminis- 
tration, described  as  '  *  pro  tern. ,"  in  the  twenty-eighth  section  of 
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the  statute,  art.  1187,  would  not  be  rendered  void  by  its  beiu^^ 
designated  '^pendente  lite"  the  question  arises  whether,  under 
the  facts  of  this  case,  as  alleged  and  proven,  the  probate  court 
had  any  lawful  authority  to  grant  such  administration,  whether 
it  be  under  the  description  of  *' pendente  lite"  or  ''pro  tern" 

It  appears  from  the  record  that  general  letters  of  administra- 
tion upon  this  estate  had  been  granted  more  than  ten  years  pre- 
vious to  the  commencement  of  this  suit  to  Charles  E.  Reese, 
and  that  more  than  one  year  antecedent  to  the  grant  of  this  ad- 
ministration pendente  lite,  the  said  Beese  had  filed  his  account 
current  for  final  settiement  with  the  estate,  that  the  same  was 
received  and  approved,  and  the  succession  having  been  fully  ad- 
ministered, as  stated  in  the  decree  of  the  court,  was  ordered  to 
be  closed,  and  the  administrator  discharged  on  his  producing  a 
voucher  that  the  effects  of  the  deceased  had  been  passed  to  the 
representatives  of  the  deceased.  It  appears  from  this  decree 
that  all  the  purposes  legally  within  the  scope  of  administration 
had  been  effected;  that  the  necessity  for  continuing  the  succes- 
sion open  had  ceased;  and  it  was  ordered  to  be  closed.  If  open 
for  any  purpose,  it  was  merely  for  the  formal  discharge  of  the 
administrator  on  production  of  his  receipt  from  the  heirs. 

The  rights  of  the  latter  to  the  exclusive  control  and  possessioa 
of  the  property,  as  it  existed  at  the  close  of  administration,  had 
accrued;  and  unless  they  could  again  be  rightfully  divested 
for  administrative  purposes,  the  grant  of  this  administration 
must  be  void. 

All  letters  of  administration,  whether  general  or  special,  are 
for  purposes  more  or  less  temporary.  The  duration  of  even 
general  letters  of  administration  was,  under  former  lavra,  pre- 
cisely fixed  with  power,  under  special  circumstances,  of  pro- 
longation; and  under  the  existing  statutes,  the  policy  of  speedy 
administration  and  adjustment,  in  order  that  the  succession 
may  be  closed,  is  continued.  At  the  death  of  a  deceased,  all 
his  property  vests  immediately  in  his  heirs,  whether  they  be  tes- 
tamentary or  ab  intestato.  Such  was  the  law  at  the  death  of  the 
intestate  Hicks;  but  under  the  law  as  it  then  existed,  his  heirs 
had  the  privilege  of  accepting  the  estate,  with  or  without  the 
benefit  of  inventory.  If  accepted  vdthout  inventory,  there  was 
no  necessity  for  the  appointment  of  an  administrator,  for  the 
heirs  became  unconditionally  liable  for  the  payment  of  debts. 
By  the  law  now  in  force,  the  whole  estate  vests  in  the  heirs, 
subject,  veith  certain  exceptions,  to  the  payment  of  his  debts; 
but  upon  the  issuance  of  letters  testamentary  or  of  administra* 


1851]  FiSK  V.  NORVEL.  131 


fan,  flie  execntor  ormlmiiiiRtrator  hasaright  to  thepooDOOBioii  of 
file  60taiea8  itexistedat  the  death  of  the  deceased,  in  trost  for 
tbe  dispoaiiion  of  the  aame,  under  the  proTiaiona  of  the  act: 
Aril221. 

The  estate,  then,  at  the  death.  Tests  immediately  in  the  heirs, 
as  the  tme  and  foil  owners.  Aqnalified  interest  is  subsequently 
Tested  in  executors  and  administrators,  principally  for  the  col- 
lection and  payment  of  debts  and  demands  for  and  against  the 
estate;  and  when  the  object  of  the  trust  is  satisfied,  the  prop- 
erty remaining  is  again  to  be  restored  to  the  heirs,  as  rightful 
proprietors.  Nay,  under  the  provisions  of  the  statute,  the  heirs 
are  not  to  be  deprived  of  the  enjoyment  of  the  property  until 
the  debts  are  completely  discharged.  After  the  expiration  of 
twelve  months  from  the  grant  of  administration,  the  heirs  may 
require  partition  of  the  residue,  the  administrator  retaining 
sufficient  to  pay  all  the  debts  allowed,  approved,  or  established, 
or  rejected  or  disapproved,  and  which  may  be  established;  and 
no  suit  on  a  claim  for  money  can  be  subsequently  instituted 
against  an  executor  or  administrator,  but  the  holder  shall  have 
his  action  against  the  heirs,  devisees,  or  legatees:  Arts.  1196» 
1197. 

These  provisions  show  that  when  a  succession  has  once  been 
administered  and  closed,  the  effects  are,  by  operation  of  law, 
restored  to  the  heirs.  They  have  the  full  ownership,  with  all 
the  incidental  rights  of  control,  disposition,  and  actions  for  its 
recovery  and  possession.  What  possible  beneficial  purpose 
could  be  secured  by  a  second  administration?  The  heirs  can 
prosecute  their  own  rights,  disembarrassed  of  any  supposed 
interest  in  an  executor  or  administrator.  Should  they  labor 
under  disability  from  infancy  or  coverture,  the  law  has  provided 
for  their  protection,  but  not  through  the  agency  of  an  executor 
or  administrator. 

Were  it  not  for  the  express  authoriiy  of  law,  the  probate  court 
could  not  originally  take  the  estate  out  of  the  heirs  to  vest  it  in 
an  administrator.  For  certain  purposes,  this  is  permitted;  but 
when  the  trust  is  executed,  and  the  property  restored  to  the 
heirs,  disincumbered  of  all  the  relations  growing  out  of  the 
tnist,  where  is  the  authority  for  again  disturbing  the  heirs,  and 
placing  the  estate  once  more  under  administration?  Such  in* 
tmsion,  as  we  have  before  stated,  is  not  necessary  for  the  benefit 
of  the  heir;  nor  is  it  necessary  for  creditors.  They  have  their 
action  against  the  heirs,  devisees,  and  legatees;  and  if  even  ex- 
pedient, yet  such  power  could  not  be  exercised,  unless  authi»> 
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ized  V^  law.  If,  then,  the  court  has  no  rightful  power  to  re- 
open a  succession  which  has  once  been  fully  administered  and 
finally  closed,  the  attempt  to  do  so  in  this  case  must  be  Toid,  and 
the  grant  of  administration  absolutely  null. 

It  may  be  said  that  the  court,  having  the  right,  in  proper 
cases,  to  grant  letters  of  administration  pro  tern,  or  pendenle  lite, 
it  must  be  presumed,  when  the  question  is  ndsed  collateraUy, 
that  the  circumstances  existed  which  justified  the  exercise  of 
the  power,  or  that  the  judge,  having  power  to  perform  such  act, 
if,  in  the  exercise  of  his  discretion,  he  acted  improperly,  the  act 
is  only  voidable  and  not  void,  and  can  not  be  incidentally  ques- 
tioned by  third  persons. 

That  the  probate  court  has  extensive  authority  over  all  mat- 
ters pertaining  to  the  estates  of  deceased  persons  is  true;  and 
it  is  equally  clear  that  all  its  acts  on  subjects  within  its  cogni- 
zance, however  erroneous  they  may  be,  are  voidable,  not  void. 
If,  at  the  opening  of  the  succession,  the  judge  had  improperly 
granted  letters  of  administration  pendente  lite,  these  might  have 
been  subsequently  revoked;  but  the  acts  of  the  administrator, 
as  an  officer  de  facto,  would  have  been  valid,  and  could  not  have 
been,  by  third  persons,  collaterally  attacked;  that  would  have 
been  a  case  in  which  the  court  might  have  rightfully  the  power 
to  grant  administration  to  some  one;  but  under  the  facts  of  this 
case  he  had  no  power  to  grant  administration  to  any.  His  grant 
is  not  regarded  in  the  light  of  an  erroneous  act  of  a  tribunal 
having  jurisdiction  over  the  subject-matter,  but  as  the  act  of  a 
court  without  jurisdiction. 

As  the  point  under  discussion  has  been  well  illustrated  in  the 
case  of  OriffUh  v.  Frcusier,  8  Cranch,  9,  I  vrill  cite  some  passages 
from  the  opinion  in  which  the  distinction  is  drawn  between  the 
void  and  voidable  acts  of  a  court  having  testamentary  jurisdic- 
tion. ''  To  give  the  ordinary  jurisdiction,  a  case  in  which  by  law 
letters  of  administration  may  issue  must  be  brought  before 
him.  In  the  common  case  of  intestacy,  it  is  clear  that  letters  of 
administration  must  be  granted  to  some  person  by  the  ordinary; 
and  though  they  should  be  granted  not  according  to  law,  still 
the  act  is  binding  until  annulled  by  the  competent  authority: 
because  he  had  power  to  grant  letters  of  administration  in  the 
case.  But  suppose  administration  to  be  granted  on  the  estate 
of  a  person  not  really  dead.  The  act,  all  will  admit,  is  totally 
void;  yet  the  ordinary  must  always  inquire  and  decide  whether 
the  person  whose  estate  is  to  be  committed  to  the  care  of  others 
is  dead  or  in  life.     It  is  a  branch  of  every  case  in  which  letters 
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of  adminiafaatioii  issoe;  yet  the  decision  of  Uie  ordinazj  that 
the  person  on  whose  estate  he  acts  is  dead,  if  the  fact  be  other- 
wise, does  not  invest  the  person  he  may  appoint  with  the  char- 
scter  or  powers  of  an  administrator.  The  case,  in  troth,  was 
not  within  his  jurisdiction — ^it  was  not  committed  to  him  by 
law,  and  it  was  not  one  in  which  he  had  a  right  to  deliberate/' 

Other  cases  in  which  the  act  of  a  probate  conrt,  in  the  grant 
of  administration,  wonld  be  absolntely  void  were  referred  to, 
for  illostration.  It  was  held  that  the  appointment  of  an  ad* 
nunistxator  on  the  estate  of  a  deceased  whose  execntor  was 
present,  in  the  constant  peiformance  of  his  dnties,  wonld  be 
absolutely  void;  that  the  ownership,  by  the  executor,  of  the 
chattels,  for  the  purpose  of  administration,  was  incompatible 
with  any  power  in  the  ordinary  to  transfer  those  chattels  to  an- 
other, by  the  grant  of  administration;  and  that  such  grant  would 
pass  nothing,  and  be  absolutely  void. 

In  this  case,  the  power  of  the  probate  court  over  the  estate, 
for  the  grant  of  admimstration,  had  ceased.  No  such  case 
could  have  been  presented  as  would  have  authorized  the  grant. 
The  estate  had  vested  or  been  restored  to  the  heirs  in  full  own- 
ership. They  were  as  much  proprietors  as  was  the  intestate  in 
his  life-time.  Their  rights  were  exclusive  and  incompatible 
with  any  power  in  the  probate  court  to  transfer  their  property 
to  another;  and  any  attempt  to  do  so  was  beyond  the  jurisdic« 
tion  of  the  court,  and  a  mere  nullity. 

Without  further  discussing  this  subject,  we  are  of  opinion 
that  the  grant  of  administration  to  the  appellee  was  void;  that 
it  conferred  no  right  or  power  upon  him  to  represent  the  de- 
ceased. The  judgment  must  therefore  be  reversed,  and  the 
cause  dismissed. 

Beversed  and  dismissed. 

JuDGMXHT  or  Pkobatb  Coubt  upov  Mattebs  hot  within  its  Jttbzsdio- 
nox  may  be  qnefltioned  collaterally:  See  Lyiich  t.  Baasier,  51  Am.  Deo.  735, 
and  cases  cited  in  the  note;  McDade  v.  Bureh,  50  Id.  407,  and  note;  BaUey 
T.  DUtoorth^  48  Id.  760;  SlaUer  v.  OUwer,  Id.  118;  Palmer  v.  OaHey,  47  Id. 
41.  The  principal  case  is  cited  in  Van  Norman  v.  Wheeler^  13  Tex.  315,  and 
Soae  T.  Newman,  26  Id.  133,  to  the  point  that  it  may  be  proved  in  a  collat- 
eral proceeding  that  a  probate  conrt  had  no  jurisdiction,  the  estate  having 
been  dosed. 

ApFonmoMT  ov  ADMnnarBAXoa  bt  Probate  Coubt  is  usually  not  collat* 
enJly  impeachable:  MeFarland  v.  Stone,  44  Am.  Dec.  325,  and  cases  cited  iq 
the  note.  Bat  if  without  its  jurisdiction  it  Is  void:  Vick  v.  VieMurg,  81  Id. 
167. 

IiTTKBSST  or  Hxni  IN  Land  ov  Dbckdknt  Yxstb  Ikudiatilt  uvoa 
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Death  or  Aitgbsiob:  Hyde  y.  Barney,  44  Am.  Dec.  335.  But  this  '\  m  not 
•o  at  commoii  law.  It  vests  in  the  administrator  «t(6  modo  only  for  the  par- 
poses  of  administration:  Easterltng  v.  Blythe,  56  Id.  45,  and  note.  As  to 
the  personal  property  of  the  decedent,  see  PotU  v.  Sfniih,  24  Id.  359,  and 
note  to  Hubbard  v.  Bicart,  23  Id.  200,  which  also  discasses  actions  by  heixv 
to  recover  possession  of  real  or  personal  property  of  their  ancestor  before 
distribution  in  probate. 

Actions  AOiiiMST  Hkiks,  Dbviszes,  and  Legatees  on  Claims  against 
Decedent's  Estate  may  be  brought  after  the  succession  has  been  dosoi,  and 
are  limited  only  by  the  general  statute  of  limitations.  The  principal  case  is 
cited  to  this  effect  in  Murchison  v.  Paynes  37  Tex.  308. 

New  Administration  can  not  be  Granted  after  Succession  has 
BEEN  Closed. — ^The  principal  case  is  cited  as  authority  to  this  effect  in  Fran' 
cis  V.  Hall,  13  Tex.  193;  Oiddinga  v.  SUele,  28  Id.  750.  In  OuHford  v.  Love, 
49  Id.  748,  it  is  cited  to  the  point  that  an  administration  should  not  be  re- 
opened after  great  lapse  of  time  except  for  grave  reasons;  and  the  purpose  of 
completing  a  partition  was  there  held  insufficient  to  justify  it. 

Heirs  are  Entitled  to  Decedent's  Propertt  after  Debts  are  Paid 
and  Succession  Closed. — ^The  principal  case  is  cited  to  this  point  in  BoyU 
v.  Forbes,  9  Tex.  41,  and  Hart  v.  Horton,  12  Id.  288;  but  they  should  not 
be  permitted  to  sue  in  their  own  right  before  that  time:  Oiddinga  v.  Steele,  28 
Id.  748,  siting  the  principal  case.  See  Easterling  v.  Blythe,  50  Am.  Dec.  45. 
and  note. 


Ramsey  v.  McOauley. 

[9  Texas,  106.] 
Amendment  oe  Record  of  Judgment  Ck)RREonNO  Mistake  in  Namee 

provided  for  by  statute,  in  which  there  is  no  limitation  as  to  time  within 

which  it  may  be  made,  may  be  made  at  any  time  before  final  judgment 

has  been  rendered  in  the  supreme  court. 
Mistake  in  Stating  Title  of  Case  in  Entering  Verdict  is  a  mistake 

of  the  clerk,  not  of  the  jury. 

Ebbob  from  Washington.  After  the  plaintiff  in  error  had 
procured,  at  the  fall  term,  1852,  a  writ  of  error  to  the  judgment 
of  the  lower  court  in  this  case,  the  judgment  was  amended  in 
the  manner  stated  in  the  opinion,  upon  motion  of  the  defend- 
ant  in  error,  due  notice  having  been  given  to  the  opposite  party. 
The  case  is  otherwise  sufficiently  stated  in  the  opinion. 

J.  Webby  for  the  plaintiff  in  error. 

J.  Sayles,  for  the  defendant  in  error. 

By  Court,  Lxpsoomb,  J.  In  this  case,  in  the  court  below,  when 
the  clerk  entered  the  verdict  of  the  jury,  in  stating  the  case  in 
ihe  margin,  he  entered  it  * '  J.  H.  McCauley  v,  John  Bamsey,"  and 
then  entered  the  verdict  of  the  jury.     The  whole  proceedings 
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had  been  in  tbe  name  of  Oeoige  J.  McCaolej  against  the  plaint- 
iff in  eiTor.  The  yerdict  did  not  give  the  name  at  all,  and  the 
judgment  followed  the  verdict,  without  giving  the  name  of  the 
plaintiff,  but  referring  to  each  as  plaintiff  and  defendant,  and 
not  disting^oiahed  in  any  other  way.  This  judgment  was  ren- 
dered at  the  spring  term,  1850.  The  record  shows  that  at  the 
fall  term,  1852,  this  eiror,  if  any,  was  corrected  by  order  of  the 
court,  by  the  insertion  of  the  name  of  the  plaintiff. 

It  is  contended  by  the  plaintiff  in  error  that  the  amendment 
was  made  too  late,  and  the  oonrt  below  erred  in  its  judgment 
in  so  rendering  it,  and  the  amendment  conld  not  core  the  de- 
fect in  the  verdict  and  judgment,  as  at  first  entered.    The 
amendment  made  in  the  court  below  is  predicated  on  the  seven 
hundred  and  eighty-sixth  article,  Hartley's  Digest.    It  is  as 
follows:  ^'TVlien,  in  the  record  of  any  judgment  or  decree  of 
any  district  court,  there  shall  be  any  mistake,  miscalculation, 
misrecital,  of  any  sum  or  sums  of  money,  or  of  any  name  or 
names,  and  there  shall  be,  among  the  records  of  the  proceetl- 
ings  in  the  suit  in  which  such  judgment  or  decree  shall  be  ren- 
dered, any  verdict  or  instrument  of  writing,  whereby  such 
judgment  or  decree  may  be  safely  amended,  it  shall  be  the  duty 
of  the  court  in  which  such  judgment  or  decree  shall  be  ren- 
dered, and  the  judge  thereof  in  vacation,  to  amend  the  judg- 
ment or  decree  thereby,  according  to  the  truth  and  justice 
of  the  case;  provided,  that  the  opposite  party,  his  agent  or  at- 
torney of  record,  shall  have  reasonable  notice  of  the  applica- 
tion for  such  amendment;  and  if  the  transcript  of  such  judg- 
ment or  decree,  at  the  time  of  such  amendment,  or  at  any  time 
thereafter,  shall  be  removed  to  the  supreme  court,  it  shall  be 
the  duty  of  that  court,  upon  inspection  of  such  amended  record, 
to  be  brought  before  it  by  certiorari,  if  need  be,  to  affirm  such 
judgment,  if  there  be  no  other  error  apparent  in  such  record.'' 
It  will  be  seen  that  there  is  no  limitation  as  fco  time  within 
which  the  amendment  may  be  made,  and  we  believe  that  if  it  be 
done  at  any  time  before  the  final  judgment  has  been  rendered  in 
this  court,  it  is  sufficient  under  the  statute ;  and  that  it  was  a  case 
clearly  within  the  article  of  the  statute  cited  there  can  be  no 
doubt,  as  the  petition  and  the  citation,  and  every  distinct  part  of 
the  record,  preceding  the  entry  of  the  verdict  and  judgment, 
oould  furnish  the  safe  means  of  making  the  amendment,  as  each 
Df  them  gave  the  true  name  of  the  plaintiff  in  the  suit;  and  there 
can  be  no  doubt  but  a  reference  to  the  original  verdict,  as  re- 
tamed  into  court,  would  have  shown  the  same,  as  it  is  most 
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likaly  thai  it  was  written  on  the  petition;  and  it  was  not  an  error 
or  mistake  of  the  joiy,  as  supposed  by  the  ooonsel  for  the  plaint- 
iff  in  ezior. 

The  Yerdict  was  conect;  the  mistalce  was  made  by  the  clerk 
in  stating  the  title  of  the  case  in  the  margin  before  entering 
the  verdict.    The  judgment  is  affirmed. 

Judgment  affirmed. 

JuDGMBNT  MAT  Bs  AvnrDKD  SO  AS  TO  Makb  Naios  ov  Pabxhs  oonfoiu 
to  writ  and  dedantion:  Smith  ▼.  Bedus,  44  Am.  Deo.  429;  and  see  cases  cited 
in  the  note.  Judgment  can  not  be  amended  unless  anthoriaed  by  matter  of 
record:  Hudson  v.  ffudmm^  66  Id.  20a 

JUDOMXNT    MAT  BB  AmkNDXD  ON  SxATOTOBT  KOHCB  AjTT  TiMB    BBIOBB 

Final  Judgmbnt  in  supreme  court.  The  principal  case  is  cited  to  this  effect 
in  JiusaeU  v.  MOler,  40  Tex.  500. 

Ambndmbnt  ov  Judgment  undbe  Statdtb  Cubes  Ebbob.  The  princi- 
pal case  is  cited  as  aothority  on  this  point  in  Aldridge  v.  Mardqff  32  Tex. 
20a 


De  Gobdoya^  Adm'b,  v.  Smitee's  Adm'x. 

[9  TxxAB,  129.] 

Bpecifio  Pkbformance  will  not  be  Degbeed  when  the  remedy  is  not 
mutual  or  one  party  only  is  bound  by  the  agreement. 

Both  Courts  of  Law  and  Equitt  Tubn  Unwillino  Eab  to  those  who 
show  no  vigilance  in  the  assertion  of  their  rights. 

Pabtt  Entitled  to  Specxfio  Conyetangb  of  Pbofebtt,  personal  or  real, 
will  not  be  permitted  to  hold  back  from  an  assertion  of  his  rights,  and 
speculate  upon  the  chances  of  such  changes  as  may  decide  whether  it 
would  be  to  his  interest  to  have  the  conveyance  made;  but  he  is  required 
to  be  vigilant  and  prompt  in  the  assertion  of  those  rights;  and  if  changes 
have  occurred  during  this  lapse  of  time  in  the  value  of  the  property  to 
be  conveyed,  or  in  the  consideration  to  be  paid,  a  court  of  equity  will 
always  refuse  its  aid,  and  leave  the  party  to  seek  redress  where  the  law 
had  left  him  by  a  suit  for  the  breach  of  the  covenant. 

t  «P8£  OF  Time  Creates  Presumption  that  Parties  have  Waived  ob  Set- 
tled their  Rights,  and  stale  claims  when  brought  into  a  court  of 
chancery  are  received  without  favor,  and  entitled  to  but  little  considera- 
tion unless  attended  with  circumstances  that  will  repel  such  presump* 
tion. 

Kquitt  Follows  Analoot  of  Law  of  Limitations  of  Fobum  in  decreeing 
specific  performance  where  there  is  no  express  limitation  to  the  remedy. 

QUEBT   AS  TO  ApPUCATION  OF  RULE  THAT  EqUTTT  FoLLOWS  AnALOOT  OF 

Statute  of  Limitations  in  case  where  a  conveyance  of  land  is  the  relief 
sought. 
Bill  of  Partt  Guilty  of  Gross  Laches  or  Applying  for  Rbuef  aftbb 
Long  Lapse  of  Time  unexplained  by  equitable  cironmstanoes  will  b« 
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dismlaaed,  unless  a  part  has  been  perfonned  or  paid,  when  the  defendant 
will  be  decreed  to  refund,  to  make  compensation,  or  to  a  specific  per- 
formanoe. 

liAcans  MAT  Bs  Imputed  to  Ohs  Skskino  Spscifio  Perpo&maiccs  from  the 
time  when  the  one  against  whom  relief  is  sought  has  indicated  by  his 
acts  or  expressions  his  intention  to  abandon  the  contract. 

IMFT.TKD  Trust  is  Exdej)  and  Tbusteb  Holds  Advkbss  to  Cnxm  goa 
Trust  from  the  time  when  he  manifests  an  intention  to  claim  and  enjoy 
as  his  own  the  land  subject  to  the  trust,  by  failing  to  make  a  convey- 
ance to  the  cestui  qui  trust  at  the  time  agreed  upon,  and  by  taking  out  a 
patent  for  the  land  in  his  own  name. 

Sracmo  Perforhancb  will  kot  bb  Decreed  when  there  is  strong,  unre- 
batted  prima  facie  evidence  of  a  mutual  abandonment  of  the  oontraot. 

This  was  an  action  bj  De  Cordoya,  the  administrator  of  Jo* 
■eph  Baker,  deceased,  against  Maria  J.  Smith,  the  administratrix 
of  J.  W.  Smith,  deceased,  and  was  commenced  in  1848.    It  was 
based  upon  a  contract  entered  into  bj  the  decedents  in  1838. 
By  this  contract  Smith,  who  owned  a  certificate,  located  upon 
certain  described  hind,  first  agreed,  since  Baker  had  selected 
and  improTed  the  land,  to  convey  to  Baker  all  his  interest  ac- 
quired by  the  location,  as  soon  as  a  survey  of  the  tract  should 
be  completed,  '*  it  having  been  hitherto  understood  and  agreed 
upon  between  the  parties  that  the  location  is  made  for  the  ben- 
efit of  said  Baker."    But  it  further  appeared  from  the  contract 
that  Smith  held  in  his  own  name  as  assignee  a  headright  claim  of 
one  Casimero  de  la  Garza  for  a  league  of  land,  on  which  a  cer- 
tificate had  not  yet  been  granted;  but  this  claim  really  belonged 
to  Baker.     And  if  this  claim  should  pass  the  board  of  land 
commissioners.  Smith  agreed  to  receive  it  in  exchange  for  his 
own  certificate  located  on  the  land  in  question,  and  to  convey 
that  land  to  Baker;  but  if  it  should  not  pass  the  board.  Smith 
agreed  to  lift  his  own  claim  now  located  there,  and  to  locate  in 
the  same  place  two  certificates  for  one  third  of  a  league  each, 
which  belonged  to  Baker,  but  of  which  Smith  had  possession. 
In  1841  Smith  obtained  a  patent  for  the  land  in  his  own  name. 
In  1845  he  died.     The  attorney  for  Smith's  estate,  Yanderlip, 
and  the  attorney  for  Baker's  heirs,  Fisher,  being  fully  author- 
ized, stipolated   that  as  this   land  had  been   inventoried  as 
Smith's  property,  and  had  been  advertised  for  sale  by  order  of 
the   probate   court,  and   in   order  to  prevent   injury  to  the 
fiale  by  confiicting  claims,  the  sale  shotdd  proceed  according  to 
the  order,  without  prejudice  to   the  rights  of  either   party 
in    the   proceeds   of   the   sale.     The    land  was   accordingly 
lold.    And  the  controversy  in  this  action  concerns  the  ftuui 
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resulting  from  the  sale,  the  plaintiff's  right  depending  upon 
the  ability  of  Baker's  estate  to  establish  an  equitable  title  to 
the  land.  The  defendant  proyed  that  Smith  applied  for  a 
certificate  on  the  claim  of  Casimero  de  la  Oarza.  The  certifi- 
cate was  neyer  granted.  After  Smith's  death  Baker  came  to 
San  Antonio,  and  in  a  conyersation  with  Yanderlip,  the  attor- 
ney for  Smith's  estate,  the  latter  told  him  of  a  small  note  and 
account  against  him  among  Smith's  papers,  and  Baker  admitted 
the  debt,  but  made  no  mention  of  his  claim  to  the  land.  Van- 
derlip  testified  that  there  was  much  correspondence  between 
Smith  and  Baker,  but  although  Smith  customarily  preserved 
papers  with  care,  that  he  found  no  reference  to  the  transaction  in 
controYcrsy ;  and  that  in  1838  the  land  was  worth  but  a  few  hun- 
dred dollars,  but  now  it  was  worth  fiye  dollars  per  acre.  It  also 
appeared  from  the  evidence  that  Baker  was  for  several  years, 
from  1839  or  1840,  a  translator  of  Spanish  in  the  land  office. 
The  verdict  was  for  the  defendant;  and  a  motion  for  a  new 
trial  being  overruled,  the  plaintiff  appealed.  The  appellant  con- 
tended that  Smith  was  by  the  agreement  a  trustee  for  Baker, 
and  that  even  if  the  claim  of  Casimero  de  la  Garza  failed. 
Smith  after  obtaining  the  patent  would  remain  trustee  for  two 
thirds  of  the  league  of  land.  The  appellee  urged  the  abandon- 
ment of  the  contract,  as  evidenced  by  the  acts  of  the  parties  and 
the  failure  of  Baker  to  assert  his  claim.  And  even  if  it  was 
considered  as  not  abandoned,  the  first  part  of  the  contract  at 
all  events  could  not  stand,  the  condition  precedent,  that  De  la 
Garza's  claim  should  pass  the  board,  never  having  been  per- 
formed, and  the  second  part  of  the  contract  was  vnthout  con- 
sideration. The  appellee  also  urged  laches  and  the  statute  of 
limitations. 

/.  A,  and  O.  W.  Paschal,  for  the  appellant. 

J.  Webb  and  J.  W,  Harris ,  for  the  appellee. 

By  Court,  Lipscomb,  J.  From  the  terms  of  the  covenant  of 
John  W.  Smith  with  Joseph  Baker,  and  the  circumstances 
which  transpired  between  the  date  of  its  execution  and  the  com- 
mencement of  this  suit,  can  the  aid  of  a  court  of  equity  be  in- 
voked for  a  specific  performance,  or  should  the  plaintiff  be  left 
to  compensation  in  damages,  if  any,  for  its  breach?  This  is 
the  inquiry  presented  for  our  consideration;  and  the  fact  that 
the  land  in  question  has  been  sold  by  the  administrator  of 
Smith,  under  an  order  of  sale  made  by  the  probate  court,  and 
the  proceeds  of  that  sale  only,  and  not  a  conveyance  of  the  land, 
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u  now  souglit,  can  not  divert  our  inqoiiy,  whether  a  specifie 
performance  onght,  nnder  the  drcomsianoes,  to  be  decreed,  if 
the  land  had  not  been  sold.  Because  if  it  would  not,  then  the 
plaintiff  has  no  right  to  the  fond  he  is  seeking  to  have  applied 
to  his  use. 

I  will  examine,  first,  the  objection  presented  on  the  face  of 
the  coTenant.  It  seems  to  me  to  want  an  essential  element  in 
its  structure  to  give  it  effect,  either  against  the  maker  or  his 
representatiTes:  it  is  wanting  in  not  showing  a  valid  consider* 
ation;  and  it  wants  mutoality.  Smith  is  bound  hy  it,  when  it 
imposes  no  corresponding  obligation  on  Baker.  Chancellor 
Kent  Bays  that  *'  it  seems  to  be  very  generally  and  very  properly 
laid  down  in  the  books,  that  a  court  of  equity  will  never  decree 
performance  when  the  remedy  is  not  mutual,  or  one  party  only  is 
bound  by  the  agreement:"  Parkhurst  v.  Van  CorUandi,  1  Johns. 
Ch.  282;  and  he  refers  to  ^rmt^er  v.  (72arik6,  Bunb.  Ill;  Though' 
ion  V.  TroughUm,  1  Yes.  sen.  86;  Latmrenson  v.  BuUer,  11  Sch. 
&  Lef .  13;  Bromley  v.  Jefferie^^  2  Yem.  415.  The  chancellor 
asserts  the  same  principle  in  Benedict  v.  Lynchf  1  Johns.  Ch. 
374  [7  Am.  Dec.  484],  and  says  that  a  contrary  doctrine  had 
been  held  in  some  cases  in  England,  but  that  from  the  more 
recent  decisions,  the  principle  he  had  laid  down  prevailed  there 
now. 

This  is  not,  however,  the  ground  on  which  I  am  instructed 
by  my  associates  to  rest  the  decision  of  the  court.  We  believe 
that  our  decision  can  be  placed  more  satisfactorily  on  the  in- 
trinsic merits  of  the  ease,  admitting  that  the  covenant  ought  to 
have  been  specifically  performed,  and  that  it  was  a  fair  subject 
for  the  exercise  of  equity  jurisdiction  to  compel  such  performance, 
had  the  application  been  made  within  a  reasouable  time  after 
the  covenant  had  been  broken,  or  after  the  time  when  Baker 
could  have  demanded  performance  from  Smith.  But  if  a  party 
having  rights  will  slumber  on  them  for  years,  he  need  not  be 
surprised,  when  he  wakes  up,  to  find  that  other  rights  have  in- 
tervened to  prevent  the  enforcement  of  his  own.  Both  courts 
of  law  and  equity  turn  an  unvrilling  ear  to  those  who  show  no 
vigilance  in  the  assertion  of  their  rights.  By  the  covenant. 
Smith  was  bound  to  convey  to  Baker  as  soon  as  the  survey  had 
been  made.  It  appears  from  the  record  that  this  was  done  on 
the  first  of  June,  1888;  and  the  patent  to  Smith  bears  date  the 
ninth  of  June,  1841.  The  suit  was  brought  to  the  spring  term 
4>t  the  court,  1848. 
What  effect  this  lapse  of  time,  near  ten  years,  should  have,  on 
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Qie  equitable  rights  of  the  plaintiff,  \eill  now  be  considered.  It  i» 
an  acknowledged  rule  of  equitable  jurisprudence,  that  a  party  en- 
titled to  a  specific  conveyance  of  property,  personal  or  real,  will 
not  be  permitted  to  hold  back  from  an  assertion  of  his  rights,  and 
speculate  upon  the  chances  of  such  changes  as  may  decide 
whether  it  would  be  to  his  interest  to  have  the  conyeyance 
made;  but  he  is  required  to  be  vigilant  and  prompt  in  the  as- 
sertion of  those  rights;  and  if  changes  have  occurred  during 
this  lapse  of  time,  in  the  value  of  the  property  to  be  conveyed, 
or  in  the  consideration  to  be  paid,  a  court  of  equity  will  always 
refuse  its  aid,  and  leave  the  party  to  seek  redress,  where  the 
law  had  left  him,  by  a  suit  for  the  breach  of  the  covenant. 
Now,  it  is  a  matter  of  history,  and  the  facts,  too,  are  established 
by  the  record,  that  for  years  after  this  contract  was  entered 
into  such  was  the  uncertainty  of  the  government's  being  able 
to  sustain  itself,  and  the  Indians  were  so  troublesome  in  the 
neighborhood  of  San  Antonio,  that  land  was  considered  of  very 
little  value,  and  many  would  have  preferred  an  nnlocated  cer- 
tificate to  the  best  land  in  the  viciniiy  of  that  place,  both  on 
account  of  trading  it  better,  and  affording  an  opportunity  to 
locate  in  a  neighborhood  promising  greater  security.  If  the 
covenant  had  been  then  satisfied.  Smith  could  have  located  other 
lands  of  nearly  equal  value  to  the  land  which  is  the  subject  of 
this  suit;  but  now,  an  unlocated  certificate  would  afford  to  his 
representatives  no  such  advantage;  the  land  has  appreciated 
near  tenfold;  and  it  would  be  wholly  impossible  to  decree  a 
specific  performance,  upon  any  known  principle  of  equity,  and 
do  justice  to  the  representatives  of  Smith.  This  state  of  things 
could  not  have  occurred  had  Baker,  in  the  language  of  Lord 
Eenyon,  quoted  by  the  master  of  the  roUs  in  MUward  v.  Thanet, 
6  Yes.  720,  note,  ''  shown  himself  ready,  desirous,  prompt,  and 
eager  "  in  the  assertion  of  his  rights.  We  therefore  come  to 
the  conclusion  that  a  specific  performance  can  not  be  decreed. 

There  is  another  aspect  in  which  this  case  may  be  presented 
that  would  bring  us  very  satisfactorily  to  the  same  conclusion.  It 
is  an  old  and  well-established  rule,  familiar  to  equity  jurispru- 
dence, that  lapse  of  time  will  create  a  presumption  that  the 
parties  have  waived  or  settled  their  rights,  and  such  stale  claims, 
when  brought  into  a  court  of  chancery,  are  received  without 
favor  and  entitled  to  but  little  consideration,  unless  attended 
with  circumstances  that  will  repel  such  presumption.  This 
doctrine  will  be  found  laid  down  by  Chancellor  Kent  in  ISUaon 
T.  JSoffaif  1  Johns.  Ch.  46,  and  in  Arden  v.  Arden^  Id.  818.    It 


1852.]     De  Cordova  v.  Smith's  Admtnistratrel         141 

will  be  fonnd  to  have  been  uBiformly  acted  upon  and  recognised 
by  the  court  of  chancery  in  South  Carolina:  Biddlehoover  y. 
Kinard,  1  Hill  Ch.  378;  and  in  Sims  t.  AugfUery,  4  Strobh.  Eq. 
117.  Chancellor  Dargan,  in  giving  the  opinion  of  the  apx>ellate 
court,  affirming  the  decree  of  Chancellor  Dnnkin,  made  on  the  cir- 
cuit, uses  the  following  strong  language  on  this  subject;  the 
chancellor,  following  strictly  the  course  of  the  decisions,  makes 
these  observations:  "After  the  possession  of  twenty- five  years, 
the  court  will  presume  a  sale  by  the  executor,  for  the  payment 
of  debts,  an  administrator  de  bonis  non  after  Lyle's  death,  a  sale 
by  Bach  administrator,  or  almost  anything  else,  in  order  to 
quiet  the  possession."  He  adds:  "  This  is  strong  language;  but 
not  stronger  than  is  warranted  by  the  authorities,  or  demanded 
by  a  stem,  imperative  public  policy."  And  he  says  further: 
"  The  law  requires  diligence  in  the  assertion  of  a  right  by  legal 
actions.  life  is  short,  parties  and  witnesses  are  mortal;  mem- 
ory is  frail;  written  muniments  are  spread  upon  perishable  ma- 
terials, and  are  subject  to  many  accidents;  and  time  throws  a 
veil  of  obscurity  over  transactions  of  the  distant  past:  under 
circumstances  like  these,  is  it  either  unreasonable  or  unjust 
that  he  who  has  a  claim  should  be  required  to  assert  it  within  a 
limited  time  ?  "  This  doctrine,  in  principle,  is  believed  to  pre- 
^1  in  some  degree  in  every  community  of  men,  both  savage 
and  civilized;  but  in  most  if  not  in  all  of  the  states  of  the 
American  Union,  a  period  of  time  has  been  fixed  upon  by  judi- 
cial sanction  after  which  these  presumptions  will  arise.  Such 
rule,  however,  as  to  the  period  of  time  is  not  considered  to  have 
any  influence  beyond  the  jurisdiction  of  its  own  forum;  and 
every  court,  governed  by  the  rules  of  equity  jurisprudence,  must 
adapt  it  as  to  the  length  of  time  to  peculiar  circumstances. 
The  same  learned  chancellor  whose  opinion  hfts  been  last  cited 
says:  "As  to  the  precise  time  at  which  they  [presumptions] 
arise,  each  independent  community  must  judge  for  itself.  We 
have  adopted  the  law  of  the  mother  country.  In  South  Carolina 
as  in  England,  by  the  lapse  of  twenty  years  without  admissions, 
specialties  and  judgments  are  presumed  to  be  satisfied,  and 
trusts  discharged." 

The  discussion  of  this  subjecti  in  the  opinion  of  this  court,  at 
its  last  term,  in  Lewis  v.  San  ArUonio,  7  Tex.  288,  sustains  the 
proposition  stated  by  the  chancellor  just  cited,  that  each  com- 
munity may  establish  its  own  rule  as  to  the  precise  time.  It 
would,  however,  seem  to  us  to  be  exceedingly  difficult  to  lay  down 
a  rule  that  should  be  one  of  universal  application.    Each 
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would  depend,  in  some  degiee,  on  its  own  peculiar  drcam- 
stancM.  If,  howeTer,  a  rule  should  be  adopted  in  analogy  to 
the  rule  prevailing  in  England,  there  would  be  many  and 
cogent  reasons  against  adopting  the  precise  time  prescribed  by 
that  rule.  From  the  situation  of  our  country,  our  records,  mu- 
niments, and  eyidence  of  title  are  not  so  permanent  and  weU 
secured  as  they  are  in  old  and  well-regulated  communities. 
And  every  one  of  observation  would  readily  perceive  and  admit 
that  there  are  more  changes  and  incidents  crowded  into  five 
years  with  us  than  could  occur  in  twenty  in  England  or  in 
South  Carolina.  It  would  seem,  then,  that  the  principle  could 
and  would  be  better  guarded,  at  any  rate  until  our  population  has 
become  more  permanent  and  society  better  regulated,  to  be 
governed  more  by  the  peculiar  circumstances  than  by  any  fixed 
rule  as  to  time.  The  better  authority  seems,  however,  to  be 
that  a  point  of  time  should  be  assumed  analogous  to  the  law  of 
limitations  of  the  forum,  where  there  is  no  express  limitation  to 
the  remedy.  The  difficulty,«then,  is  to  determine  to  which  law 
of  limitation  to  refer  as  analogous  to  the  relief  sought.  Mr. 
Angell  says  that  when  a  conveyance  of  land  is  the  relief  sought, 
courts  of  equity  will  apply  the  statutory  bar  prescribed  to  the 
action  of  ejectment:  Angell  on  Limitations,  25,  sec.  2. 

But  suppose  the  case  where  there  was  no  person  in  the  actual 
possession  of  the  land  to  which  title  was  sued  for,  it  may  be 
doubtful  whether  either  the  five  years  that  to  the  possessor 
gives  a  bar,  or  the  ten  years  that  bars  an  entry,  would  either  of 
them  apply;  and  if  either,  which  one.  If  the  legal  title  should 
be  considered  as  giving  a  constructive  possession,  perhaps  the 
five  years;  if  not,  it  is  difficult  to  perceive  how  the  ten  years 
could  apply  to  such  a  case.  If  we  had  a  statute  of  limitation 
that  was  express  in  barring  the  action,  or  one  analogous,  such 
limitation  would  be  a  good  defense  without  resorting  to  any 
other  attending  circumstances.  If  we  have  none,  express  or 
analogous,  it  would  seem  that  we  could  lay  down  the  rule  as  to 
the  time  ourselves:  Angell  on  Limitations,  24,  sec.  1;  but  from 
the  circumstances  before  noticed,  we  feel  unwilling  to  do  so. 

There  is  another  head  of  equitable  jurisprudence  that  there  can 
be  no  doubt  had  a  common  origin  with  all  laws  of  limitation. 
We  mean  laches  and  neglect.  Mr.  Justice  Story  says:  ''If  he 
[the  party]  has  been  guilty  of  gross  laches,  or  if  he  applies  for 
relief  after  a  long  lapse  of  time  unexplained  by  equitable  cir- 
cumstances, his  bill,  will  be  dismissed;  for  courts  of  equity  do 
not,  any  more  than  courts  of  law,  administer  relief  to  the  groM 


1852.]      Db  Cordova  u  Smith's  Administbatresl         143 

negligence  of  suitors."  To  this  role,  he  says  there  is  some  quali* 
fication:  2  Stoiy's  Eq.  Jar.  771.  The  qualification  seems  to  be 
this,  that  although  there  may  have  been  laches,  yet  if  a  part  has 
been  performed  or  paid,  the  bill  will  not  be  dismissed,  but  the 
defendant  will  be  decreed  to  refund,  to  make  compensation,  or  to 
a  specific  performance.  What  laches  wiU  be  sufficient  to  defeat 
the  equity  depends  upon  circumstances.  In  the  case  cited  by 
Chief  Justice  Hemphill,  in  Hemming  v.  ZimmerschiUe,  4  Tex.  166, 
the  plaintiff  had  notice  that  defendant  had  abandoned  his  con- 
tract; did  not  file  his  bill  for  nearly  a  year  afterwards;  the  delay 
was  held  to  be  unreasonable,  and  the  bill  dismissed:  Watscm  t. 
Beed,  1  Buss.  &  M.  236;  King  v.  Hamilton,  4  Pet.  311. 

In  the  case  of  Hemming  y.  Zimmerachitte,  supra,  the  court  say: 
''In  the  cases  generally,  where  the  effect  of  laches  has  been  the 
subject  of  discussion,  the  contract  had  not  been  fully  executed  by 
either  party;  and  the  one  against  whom  relief  was  sought  had 
indicated  by  his  acts  or  expressions  his  intention  to  disayow  or 
abandon  the  contract."  In  the  case  under  consideration,  the 
obligee  had  nothing  to  do;  if  the  exchange  had  been  made 
agreeably  to  the  contract,  there  would  have  been  a  full  perform- 
ance and  execution  of  the  covenant.  If  it  was  not  made,  each 
party  would  have  been  in  the  same  condition  they  were  in  before, 
as  each  would  have  the  same  land;  and  when  Smith  indicated 
by  his  acts,  such  as  a  failure  to  convey  as  soon  as  the  survey 
had  been  made,  and  the  taking  out  the  patent  in  his  own  name, 
the  obligee.  Baker,  if  he  wished  to  compel  its  enforcement,  then 
should  have  commenced  suit.  At  all  events,  when  Smith  took 
tbe  patent  in  his  own  name,  and  from  that  period,  laches  may 
be  imputed  to  him.  It  is,  however,  contended  on  the  part  of 
the  appellants  that  Smith  became  the  trustee  for  Baker,  and 
held  the  land  in  trust  for  him,  and  that  it  was  a  continued  trust. 
The  correctness  of  the  principle  is  admitted,  if  there  was  nothing 
for  Baker  to  do.  But  it  is  material  to  inquire  how  long,  under 
the  circumstances  of  this  case,  the  trust  continued.  In  the  case 
of  Hemming  v.  Zvmmer9chiUe,  supra,  the  coiurt  uses  the  following 
language:  ''  In  this  case  the  vendee  having  performed  his  obli- 
gation, the  vendor's  subsequent  possession  or  interest  in  the 
land  was  held  in  trust,  and  in  subordination  to  the  superior 
equitable  right  of  the  vendee;  and  this  possession  would  con- 
tinue to  m«|infaiin  its  fiduciary  character  until  the  vendor  would 
manifest  an  intention  to  claim  and  enjoy  the  land  as  his  own. 
The  possession  would  then  become  adverse."  To  apply  the 
principle,  when  Smith  failed  to  make  the  conveyance,  and  took 
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the  patent  out  in  his  own  name,  the  trust  was  at  an  end,  and  he 
held  adverse  to  Baker. 

When  the  circumstances  as  presented  by  the  record  in  this 
case  are  considered,  thej  so  strongly  conduce  to  prove  that  the 
contract  had  been  mutually  abandoned  that  we  have  no  hesita- 
tion in  saying  that  such  evidence,  unrebutted,  would  have  sus- 
tained a  verdict  of  a  jury  for  the  defendant,  had  a  suit  been 
brought  on  the  obligation  to  recover  damages  for  its  breach. 
We  will  recapitulate  the  strongest  of  this  circumstantial  evidence: 
it  is  the  long  acquiescence  of  Baker;  the  patent,  recorded  in  the 
public  archives  of  the  country,  which  all  persons  are  bound  to 
take  notice;  Baker's  being  a  clerk  in  the  land  office;  his  silence 
as  to  any  right  to  the  land  or  claim  upon  the  estate,  when  Yan- 
derlip  told  him  that  he  was  indebted  to  the  estate,  which  he  ad- 
mitted; the  death  of  Smith  and  Baker,  cutting  off  the  proba- 
bility of  better  proof,  before  this  suit  was  commenced.  And  the 
record  presents  nothing  on  the  part  of  the  appellant  to  rebut 
and  explain  this  prima/acie  evidence  of  an  abandonment.  The 
judgment  of  the  court  below  is  affirmed. 

Judgment  affirmed. 

Lachbs,  when  Equity  will  Revusb  Rblikf  btcausb  of:  See  8mUk  v. 
Thomson,  54  Am.  Dec.  126,  with  an  extensive  note  discaBsing  thia  subjeot; 
see  WiUiama  v.  Harrdl,  55  Id.  442;  Johnaon  v.  Toulmin,  52  Id.  212. 

Implied  Trusts  abb  Subject  to  Statute  of  Limitations,  and  trustee 
of  such  trust  may  hold  adversely:  See  MqffaU  v.  Buchanan,  54  Am.  I>ec  41, 
and  cases  cited  in  the  note. 

Contract  Bikdinq  on  One  Pabtt  Onlt  mat  bb  Sfbcifigallt  E2rFOB0BD: 
Bogers  v.  Saunders,  33  Am.  Deo.  635;  see  Kerr  v.  Day,  53  Id.  526. 

Whebb  Facts  Show  Abakdonment  of  Coktbact,  Spbgifio  Pbbioxm- 
ANCE  WILL  NOT  BE  Decbeed:  PoUcrton  ▼.  MoTtz,  34  Am.  Deo.  474. 

Pbbsumption  of  Payment  fbom  Lapse  of  Time  whebb  Statutb  ov 
Limitations  dobs  not  Apply:  See  SmUIipeter  y.  laon'a  Admini8irator»r  58 
Am.  Deo.  732,  and  note. 

Lapse  of  Time  as  Bab  to  Sbbcific  Pebfobmance:  See  Andrews  ▼.  £hu- 
hvan,  43  Am.  Deo.  53,  and  cases  cited  in  the  note. 

Equity  Follows  Analogy  of  Statute  of  Limitations:  Johnson  ▼.  TVm^ 
min,  52  Am.  Deo.  212,  and  note  citing  prior  cases;  see  Phalen  v.  Clark^  50 
Id.  253.  The  principal  case  is  cited  to  this  point  in  Qihaon  v.  F\fer,  21  Tex. 
284;  State  v.  Pureed,  16  Id.  310;  Fessenden  v.  Barrett,  9  Tex.  479. 

After  Lapse  of  Ten  Years  from  Accrual  of  Bight,  equitable  relief 
will  not  be  granted  unless  excuse  for  the  delay  is  shown,  such  as  the  subse- 
quent acknowledgment  of  the  relation  of  vendor  and  vendee,  and  the  like: 
Carlisle  v.  Hart,  27  Tex.  353,  354;  Cook  ▼.  Knott,  28  Id.  90;  Bioers  v.  Wash- 
ington, 34  Id.  275,  276;  Flemming  v.  Reed,  37  Id.  154;  Lawler  v.  Teatnum^ 
Id.  674  (twelve  years),  citing  the  principal  case.  But  no  period  less  than  ten 
years  will  interpose  a  bar  to  an  action  where  the  purchase  money  has 
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piid  by  the  Tendee,  and  the  reUtion  of  tni«tae  and  eutui  que  tnui  has  beta 
eitabliahed:  Teeuy  v.  Oumnun^  28  Id.  95;  bot  sncb  period  will  be  a  bar: 
MeMcuiers  ▼.  MUU,  90  Id.  505,  citing  the  principal  case.  In  WUaon  ▼.  PaU 
mer,  18  Id.  596»  the  principal  case  is  authority  for  the  proposition  that  prior 
occupancy  is  a  sofficient  title  to  enable  its  possessor  to  reooTor  in  ejeotment 
against  a  wrong-doer. 

Statutk  of  LnciTATiOHS  ComcsifOKD  BuvNiNO  from  tfa4  date  when  the 
possession  became  adverse.  The  principal  case  is  cited  to  this  point  in  Aw' 
derson  v.  Stewart^  15  Tex.  290.  In  Bedding  ▼.  Bedding,  Id.  25,  it  was  held, 
citing  the  principal  case,  that  the  adverse  claim,  having  existed  less  than  five 
years,  waa  insoffieient  to  defeat  the  plaintiff's  claim. 

As  TO  Lapss  of  Tdcb  that  8BALL  B4B  SpBOEfio  PiBiOBMAiroa  there 
is  DO  decided  mle;  each  case  should  in  some  degree  depend  on  its  own 
peculiar  circumstances,  for  there  may  be  circnrostancea  to  accoont  for  the  de- 
lay. To  this  effect  the  principal  case  is  cited  in  Olcuacoek  v.  NeUon^  26  Tex. 
153;  Beed  v.  YKeaf,  47  Id.  249. 

IMPI.ICD    TbUST  ITITOSB  AoBBXMKMT    RESFICmro  MOTUAL  AOQTXBnUDIT 

AND  CoNVETANCK  OF  Lakd.— In  OUfbons  V.  Bell,  45  Tex.  423,  the  principal 
case  is  cited  to  the  point  that  under  a  contract  by  which  parties  agree  to  ac- 
quire land  together,  one  furnishing  the  certificate  and  the  other  the  labor  and 
expense  of  surveying  and  patenting  it,  the  party  in  whom  the  title  is  vested 
by  patent  holds  it  in  trust  for  his  co-tenant.  The  naked  trust  is  in  the 
patentee,  held  in  subordination  to  the  superior  equitable  right  of  the  locator 
to  the  extent  of  the  hitter's  undivided  interest. 


HoBAN  V.  Wahbenbebgeb. 

[9  TkZas,  318.] 
JUDOMXNT   OF    DISTRICT   CoUBT    RXVISIKO    MaQISTBATS's  JUDGMKirr  ITPOH 

ITS  Meiuts  is  without  authority,  and  void. 

Judgment  of  Supkemx  Ooukt  is  Void  if  Bbndkred  on  appeal  from  dis- 
trict court  in  a  case  where  the  judgment  of  the  district  court  was  with- 
out authority,  and  void. 

Afpxal  can  not  Cohfek  on  Comr  Jubisdiotiom  that  Goubt  a  Quo  did 
notPobssss. 

JuBisiHcnoN  is  Presumed  in  Fatob  of  Judomxnt  of  Cocbt  of  Gehkbal 
Jubisdiction;  but  must  be  shown  in  case  of  a  Judgment  of  a  court  of 
limited  jurisdiction. 

JUDQMBNT  OF  AnT  CoUBT  HAVINO  No  JuBZSDIOTION  OF  SUBJEOT-MATTEB  18 

Void. 

JUDOMENT   BeBTDEBED  WITHOUT   JUBISDICTION    IS    NOT  LESS  VOID    bccause 

rendered  under  an  unoonstitational  act  giving  jurisdiction. 

RzBounoN  Sale  undeb  Void  Judgment  Confebs  No  Title  upon  the 
plaintiff  in  execution  who  purchases  under  it,  but  has  not  gone  into  pos- 
session; but  gwere  as  to  the  equities  had  he  purchased  under  a  fair  sale, 
and  gone  into  possession,  or  had  a  third  person  been  the  purchaser. 

Such  Equitable  Dootbines  abb  to  bb  Sancfioned  as,  being  consistent 
with  the  principles  of  law,  will  protect  officers  enforcing  process  under  a 
void  judgment,  and  will  meliorate  the  harshness  of  the  mle  •■  to  the 
effect  d  jurisdictional  mistakes. 
▲k.  Daa  YoL.  LVm— 10 
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AonoN  for  recoveiy  of  a  txact  of  land.  The  plaintiff  and  ap- 
pellant claims  under  an  execution  and  sale  under  a  judgment  of 
the  supreme  court,  rendered  on  an  appeal  from  a  judgment  of 
the  district  court  which  reversed  a  judgment  of  a  justice  of  the 
peace  in  an  action  between  the  same  parties.  The  judgment  of 
the  supreme  court  reversed  the  judgment  of  the  district  court, 
and  affirmed  the  justice's  judgment.  The  defendant  and  appel- 
lee claimed  in  his  answer  that  the  judgment  of  the  supreme 
court  was  void,  for  the  reasons  stated  in  the  opinion.  The  an- 
swer was  sustained  on  exception,  and  the  petition  was  dismissed. 

A.  J,  HamiJUony  for  the  appellant. 

W.  P.  and  T.  E,  Duval,  for  the  appellee. 

Bj  Court,  Hemphill,  C.  J.  In  support  of  the  position  that 
the  judgment  under  which  the  sale  was  effected  is  a  nuUitj,  the 
appellee  refers  to  the  decision  of  this  court  in  TiJtus  t.  Laiimer, 
5  Tex.  433,  in  which  it  was  held  that  the  district  court  had  no 
power,  by  appeal,  to  take  cognizance  of  judgments  rendered  in 
inferior  jurisdictions,  with  the  exception  of  judgments  in  infe- 
rior tribunals  exercising  jurisdiction  in  matters  pertaining  to 
the  estates  of  deceased  persons;  and  that  the  law  vesting  such 
appellate  power  in  the  district  court  was  unconstitutional. 

On  the  principles  settled  in  this  case  it  is  very  clear  that  the 
district  court  acted  without  authority  in  revising  the  magis- 
trate's judgment  upon  its  merits,  and  that  the  judgment  of  the 
supreme  court  was  equally  without  authority.  For  if  the  dis- 
trict court  or  the  court  a  quo  had  no  power,  the  appellate  court 
had  none:  AuXanier  v.  The  Governor,  1  Tex.  653;  Bakery.  Chis* 
holmy  3  Id.  157.  And  it  is  equally  clear  that  this  judgment 
without  lawful  power  is  a  nullity,  and  can  not  be  used  as  evi« 
dence  in  support  of  the  title  set  up  by  the  appellant:  2  Phill. 
Ev.,  Cowen  &  HHl's  notes,  12. 

The  principle  that  a  judgment  of  a  court  acting  without  au- 
thority is  null  seems  to  be  of  universal  application.  The  only 
difference  in  its  effect  on  the  judgments  of  general  and  of  spe- 
cially limited  jurisdictions  is,  that  in  support  of  the  former, 
jurisdiction  is  presumed,  while  in  the  latter  it  must  be  shown; 
but  whenever  the  want  of  power  is  made  to  appear,  its  legal 
effect  is  the  same,  whatever  may  be  the  character  of  the  juris- 
diction: 2  Phill.  Ev.,  Cowen  &  Hill's  notes,  206,  214,  and  the 
cases  cited.  The  cases  are  numerous  in  which  the  effect  of  a 
want  of  authority  is  enunciated;  and  it  is  thus  perspicuously 
stated  in  Ellioll  v.  Peirsol,  1  Pet.  328-340:  ''Where  a  court ha« 
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jurisdiction,  it  has  a  light  to  decide  eyerj  qoestion  which  occurs 
in  the  caase;  and  whether  its  decision  bo  correct  or  otherwise, 
its  judgment,  until  reversed,  is  regarded  as  binding  in  every 
other  court.  But  if  it  act  without  authority,  its  judgments  and 
orders  are  nullities.  They  are  not  voidable,  but  simply  void, 
and  form  no  bar  to  a  recovery  sought,  even  prior  to  a  reversal, 
in  opposition  to  them." 

The  appellant  contends  that  a  judgment  of  the  supreme  court 
having  general  appellate  jurisdiction  is  conclusive,  unless  set 
aside  before  the  expiration  of  the  term,  and  that  no  court  can 
look  behind  it;  and  in  support  of  this  position  refers  to  the  case 
of  Ex  parte  WcUkins,  3  Pet.  193.  There  are  some  strong  expres* 
flions  in  the  opinion  as  to  the  absolute  conclusiveness  of  judg- 
ments by  courts  of  general  jurisdiction  unless  they  be  reversed 
on  error  or  appeal.  Whether  they  are  reconcilable  with  other 
cases  in  the  same  tribunal,  I  shall  not  attempt  to  discuss.  There 
are  repeated  recognitions  in  the  opinions  of  that  court  of  the 
general  rule  as  to  the  legal  consequence  of  the  want  of  power, 
whether  the  jurisdiction  be  general  or  special.  In  Voorhees  v. 
The  Bank  of  The  United  States,  10  Id.  474,  it  is  said  in  substance 
that  the  only  difference  between  the  supreme  court  and  other 
courts  is,  that  no  court  can  revise  the  proceedings  of  the  supreme 
court,  but  that  that  difference  disappears  after  the  time  pre- 
scribed for  a  writ  of  error  or  appeal  to  revise  those  of  an  inferior 
court  of  the  United  States  or  of  any  state :  they  stand  on  the  same 
footing  in  law.  If  not  warranted  bj  the  constitution  or  law  of 
the  land,  the  most  solemn  proceedings  of  the  supreme  court  can 
confer  no  right  which  is  denied  to  any  judicial  act  under  color 
of  law,  which  can  properly  be  deemed  to  have  been  done  coram  nan 
judice^  that  is,  by  persons  assuming  the  judicial  function  in  the 
given  case  without  lawful  authority.  In  Williamson  v.  Berry, 
8  How.  540,  it  was  declared,  in  the  opinion  of  the  majority 
of  the  court,  to  be  a  "well-settled  rule  in  jurisprudence,  that 
the  jurisdiction  of  any  court  exercising  authority  over  a  subject 
maybe  inquired  into  in  every  other  court,  when  the  proceedings 
in  the  former  are  relied  upon,  and  brought  before  the  latter,  by 
a  party  claiming  the  benefit  of  such  proceedings.  The  rule  pre* 
vails,  whether  the  decree  or  judgment  has  been  given  in  a  court 
of  admiralty,  chancery,  ecclesiastical  court,  or  court  of  common 
law,  or  whether  the  point  ruled  has  arisen  under  the  laws  of 
nations,  the  practice  in  chancery,  or  the  municipal  laws  of 
states:  Olass  v.  Betsey,  3  Dall.  6;  Rose  v.  Eimdy,  4  Cranch,  241; 
Wilcox  V.  cTocibson,  13  Pet.  499;  Mickey  v.  Stewart,  8  How.  760. 
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The  rule  ihus  etated  is  sufficiently  broad  to  oQyer  the  jadgmentB 
of  all  oonrts — ^unless^  indeed,  there  be  a  court  whose  jurisdiction 
is  unlimited. 

Another  position  assumed  by  the  appellant  is,  that  it  is  no 
objection  to  his  title  that  the  law  by  which  appeal  was  had 
from  the  justice's  court,  and  final  judgment  in  this  court,  was 
unconstitutional— or,  in  other  words,  that  where  a  law,  though 
unconstitutional,  giyes  jurisdiction,  the  judgment  is  not  a  nul- 
lity. In  support  of  this  view,  the  case  of  TFeMer  y.  Beid^  1 
Morr.  466,  is  cited.  This  case  was  revised  on  error  in  the  su- 
preme court  of  the  United  States,  and  the  judgment  of  the 
lower  court  was  totally  reversed.  The  judgments  which  had 
been  supported  by  the  lower  court  were  by  the  supreme  court 
declared  nullities;  and  it  was  also  held  that  when  a  judgment 
was  brought  collaterally  before  the  court  as  sTidence,  it  may  be 
shown  to  be  void  on  its  face,  for  the  want  of  notice  to  the  per- 
son against  whom  it  is  recovered,  or  for  fraud. 

The  principles  of  law  being  exclusive  against  the  validity  of 
the  judgment  relied  upon,  we  are  of  opinion  that  there  was  no 
error  in  overruling  the  exception  to  the  defendant's  answer  and 
dismissing  the  petition. 

In  the  case  before  the  coiirt,  the  plaintiff  in  the  execution 
purchased  the  property  sued  for,  but  had  not  gone  into  posses- 
sion. The  facts  of  this  case  are  not  such  as  to  authorize  a  dis- 
•cussion  or  decision  relative  to  the  equities  which  might  have 
arisen,  and  the  terms  which  might  have  been  imposed,  had  the 
appellant,  under  a  fair  sale,  gone  into  possession;  or  had  a  third 
person  been  the  purchaser,  and  the  appellee  was  by  suit 
attempting  recoveiy  of  the  premises.  Nor  are  we  by  this 
opinion  precluded  from  sanctioning  such  equitable  doctrines, 
consistent  with  the  principles  of  law,  as  will  protect  officers  en- 
forcing process  under  a  void  judgment,  and  will  meliorate  the 
harshness  of  the  rule  as  to  the  effect  of  jurisdictional  mistakes: 
Hoioard  v.  North,  6  Tex.  815-317  [51  Am.  Dec.  769];  Savaoool 
▼.  Boughim,  5  Wend.  176,  177  [21  Am.  Dec.  181];  Dufaur  v. 
Camfranc,  11  Mart.  610  [18  Am.  Dec.  860];  Blight  v.  Thbin,  7 
T.  B.  Mon.  615  [18  Am.  Dec.  219];  MoLaughlm  v.  Danid,  8 
Dana,  188. 

Judgment  affirmed. 

JusisDionoK  PauuMBD  nr  Favor  or  Coubt  of  Gkhbral  Jubibdictiov, 
bat  it  mnst  be  ahown  in  case  of  ua  inferior  ooart:  Reynolda  ▼.  SioMubyary  A 
Btarchf  55  Am.  Dec.  459,  and  note  citing  prior  cases;  Kenney  t.  Chrter^  54  Idt 
489;  Bordm  t.  StaU.  Id.  217. 
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JjwauEST  OF  GduBT  HATI90  No  JxTBismcnov  18  Void:  Lo9^of  ▼.  Albert 
54  Am.  Dee.  630,  and  note  citing  prior  CMee;  Ketmeff  t.  Qrtet^  Id.  499,  and 


BioHTS  ov  Third  Pxbsons  Acquired  nvDSE  EBROHSoro  JuDOMSim 
•re  not  divested  by  a  reyemd  thereof:  See  McJUUm  t.  Zow,  54  Am.  Dea  440» 
and  note  citing  prior  caaea. 

Whkbz  ExscunoN  Sals  has  bexn  Made  oh  Invalid  Exscutiok  iaraed 
en  valid  judgment,  and  there  ia  no  fraud,  the  pnrchaaer  will  not  be  com- 
pelled to  restore  the  property  purchaaed  until  reimbursed  the  amount  paid 
hy  hina:  Howard  v.  Norik^  51  Am.  Dec.  760.  The  principal  ease  ia  dtad  in 
sappOT-t  of  thia  i»opoaition  in  BaiUg  v.  Wkite^  13  Tax.  118;  Waiker  v.  Myer*^ 
36  Id.  252;  Bwtm  v.  LedbeUer,  64  Id.  384. 

Appkal  Confkbs  No  Jithisdiction  that  dobs  vot  Belong  to  Court  a 
Quo:  See  People  v.  SBnner,  54  Am.  Dec.  432;  Xcsy  v.  Skurman^  42  Id.  690. 
The  principal  case  is  cited  to  this  effect  in  Biiimgdyr.  JSiaU,  STex.  App.  688; 
Chambers  v.  Hodges,  23  Tex.  110. 
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Beals  V.  Olmstead. 

[34  YBBHOirr,  lU.] 

TkvDOB's  Statbuknts  should  be  SuBHrrrxD  to  Jubt  to  d«fearmiiM 
whether  they  oonstitate  a  warranty  of  qaality,  onlees  it  is  apparent  tfaiit 
they  were  nnderBtood  by  the  parties  at  the  time  as  amoanting  to  noth- 
ing more  than  recommendations  and  matters  of  opinion  merely,  and  the 
▼endee  was  still  left  to  understand  that  he  must  examine  and  judge  tor 
himself,  and  unless  there  is  a  fatal  variance. 

Vutook's  Statsmbntb  Ought  to  bb  Rkgabded  as  Wabranty  of  Quautt, 
when  they  form  the  sole  basis  of  the  sale,  there  being  no  opportunity  to 
examine  the  chattel,  and  no  examination  in  fact  attempted;  when  they 
are  positively  made  with  reference  to  matters  upon  which  the  vendor 
professes,  and  is  supposed  to  have,  knowledge;  or  when  the  chattel  was 
bought  for  a  particular  use,  and  the  vendor  knew  that  the  vendee  would 
not  buy  an  inferior  article. 

Wabbaktt  that  Ohattbl  is  Fit  fob  Pabtiouiab  Un  m  Obdhtabilt 
Ihfukd,  when  it  is  sold  for  such  a  use. 

0E1BOTIVB  Deolabation  SHOULD  BB  Takbv  Advabtaob  OF  by  demumr, 
or  in  arrest  of  judgment. 

Assumpsit  on  a  warranty  of  haj.  The  promise  and  breach  al- 
leged in  the  declaration  were  iiiat  ''the  defendant  undertook 
and  promised  plaintiff  that  said  hay  was  cut  and  cured  in  good 
season,  was  good  bright  hay,  and  plaintiff  then  and  there  paid 
said  defendant  fifty-five  dollars,  and  avers  that  said  hay  was  not 
cut  and  cured  in  good  season,  but  was  wholly  worthless."  The 
defendant  pleaded  the  general  issue.  It  appeared  from  evi- 
dence  given  by  the  plaintiff  on  the  trial  that  he  called  upon  the 
defendant  to  see  the  hay  offered  for  sale,  and  that  the  parties 
went  to  the  bam  where  it  was.    The  defendant  offered  to  allow 
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the  plain  Hflf  to  pull  off  a  board  from  the  bam  to  examine  tbe 
bay,  but  the  plaintiff  replied  that  he  could  not  tell  by  that,  bat 
informed  the  defendant  that  he  wished  it  for  the  particohur  pur- 
pose of  keepmg  hia  oxen  during  the  spring  and  summer  while 
at  work  on  the  railroad,  and  that  the  defendant  knew  whether 
or  not  his  hay  would  answer  that  use.  The  defendant  then  said 
that  his  hay  was  good  hay,  well  cured,  and  put  into  the  barn  in 
good  order.  The  negotiation  was  continued  for  seyeral  days, 
nothing  more  being  said  as  to  the  quality  of  the  hay,  when  the 
baigain  -was  closed.  The  plaintiff,  when  he  came  to  get  the  hay, 
found  it  to  be  worthless,  full  of  brakes,  and  not  such  as  grew 
around  the  bam,  and  refused  to  take  it.  The  plaintiff  then  asked 
the  defendant  if  the  latter  had  not  said  that  the  hay  was  good 
hay,  cut  early,  and  cut  around  the  bam,  and  got  in  in  good  or- 
der, to  which  the  defendant  replied,  "  I  did,  and  say  so  now," 
The  court  thereupon  directed  a  verdict  for  the  defendant,  and 
the  plaintiff  excepted. 

Stevens  and  EdaoUy  for  the  plaintiff. 

E.  B.  Beardsley,  for  the  defendant. 

By  CouBT.  In  regard  to  the  general  merits  of  this  case,  the 
principles  which  must  govem  are  too  well  settled  to  require  much 
discussion. 

As  to  whether  the  defendant's  assertions  in  regard  to  the  qual* 
ity  of  the  hay  were  understood  to  form  the  basis  of  the  contract; 
there  could  be  but  one  opinion.  The  plaintiff  declined  to  examine 
the  hay,  saying  he  could  tell  nothing  about  it.  He  expressly 
informed  the  defendant  he  wanted  it  for  a  particular  use,  to  feed 
his  oxen  in  spring  and  summer  while  at  work  upon  the  railroad, 
.and  that  he  must  have  such  hay  as  would  answer  that  use.  The 
defendant  then  proceeded  to  make  a  statement  in  regard  to  the 
hay,  which  brought  the- quality  of  the  hay  within  the  desidera^ 
turn.  And  after  the  negotiation  had  continued  some  days, 
nothing  more  being  said  between  the  parties  in  regard  to  the 
quality  of  the  hay,  the  tmde  was  closed,  and  plaintiff  paid  for 
the  hay,  a^  the  declaration  states,  and  no  question  is  made  upon 
this  point.  It  is  scarcely  possible  to  suppose  a  case  where  it  is 
more  absolutely  certain  that  the  defendant's  statements  formed 
the  sole  basis  of  the  sale  than  the  present,  and  in  such  case  the 
declaration  is  ordinarily  to  be  regarded  as  a  warraniy. 

As  to  how  far  statements  made  by  the  vendor  are  to  be  re* 
garded  as  an  express  warranty,  eveiy  case  must  depend  very 
much  upon  its  own  circumstances.     And  ui^less  it  is  apparent 
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ttiat  defendanffl  statements  in  regard  to  the  quality  of  the  bay 
were  onderstood  bj  the  parties,  at  the  time,  as  amounting  to 
nothing  more  than  recommendations  of  the  goods,  and  were 
matters  of  opinion  merelj,  and  the  plaintiff  was  still  left  to  un- 
derstand that  he  must  examine  and  judge  for  himself,  the  case 
should  be  submitted  to  a  jury,  unless  there  is  a  fatal  variance. 

There  is  very  much  in  the  present  case  to  show  that  defend- 
ant's statements  ought  to  be  regarded  as  a  warranty. 

1.  They  were  understood  by  both  parties  as  forming  the  basis 
of  the  contract  of  sale,  there  being  no  good  opportunity  to  ex- 
amine the  goods,  and  none  in  fact  attempted;  2.  They  were  in 
regard  to  matters  upon  which  the  defendant  was  supposed  and 
professed  to  have  personal  knowledge,  and  what  he  said  he  as- 
serted positively;  therefore  he  ought  to  expect  to  be  bound  by 
it;  3.  The  hay  was  bought  for  a  particular  use,  and  the  defend- 
ant knew  plaintiff  would  not  buy  an  inferior  article.  The  sale 
of  the  hay,  then,  for  this  particular  use  ordinarily  implies  a  cer- 
tainty that  it  is  fit  for  the  use. 

The  mere  assertion  that  hay  is  good  hay  certainly  implies 
nothing  more  than  was  found  in  this  case;  but  good  hay  for  the 
particular  use,  cut  and  cured  well,  in  good  season,  is  sufficiently 
aefinite,  one  would  think. 

We  think  the  breach  alleged  is  sufficiently  broad.  It  is  even 
broader  than  the  promise  alleged.  But  the  plaintiff  must,  of 
course,  be  confined  to  the  breach  of  the  contract  alleged.  And 
that  seems  to  us  to  afford  a  vexy  considerable  range  under  the 
proof  stated. 

Judgment  reversed,  and  case  remanded. 

If  the  declaration  is  defective,  that  question  should  be  made 
upon  demurrer  or  in  arrest  of  judgment. 


Wabsantt  Constituted  by  Exfbess  AmaiiATioN  of  Fact,  as  distin- 
gnished  from  matter  of  opinion  or  belief:  Chapman  ▼.  Afurch,  10  Am.  Deo. 
227;  Osgood  v.  Letris,  18  Id.  317;  Toioell  v.  Oatewood,  33  Id.  437;  KhUey  t. 
FitzpcUrick,  34  Id.  108.  It  must  appear  that  the  afi&rmation  was  intended  as 
a  warranty:  Erwin  v.  MaanoeU,  9  Id.  602;  SweU  v.  Colgate,  11  Id.  266.  Bat 
no  particular  form  of  words  is  necessary:  Chapman  ▼.  Murdi,  10  Id.  227; 
Beeman  v.  Buck  21  Id.  571;  Towell  v.  Oatetoood,  33  Id.  437;  KinU^  v.  /Ite- 
patriek,  34  Id.  108. 

Wabbantt  or  QaAUTT,  whxthbr  cam  bb  Implibd:  See  Moaea  v.  Mead^ 
43  Am.  Deo.  676,  and  prior  cases  in  note;  Mixer  v.  Cobum^  46  Id.  230;  Kings- 
bmry  v.  Taylor,  50  Id.  607;  Dickson  y.  Jordan,  53  Id.  403. 

Wakrantt,  whethxb  Implied  that  Chattkl  is  Fit  for  Pabticulae 
Ubb  roB  Whioh  It  was  Pubchassd:  See  Camochan  v.  Ootdd,  19  Am.  Dec. 
MS}  Riehetts  v.  Sisson,  35  Id.  141 ;  ScoU  v.  Beniek,  Id.  177;  Brenton  v,  Davis^  44 
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Id.76d;iiotato.AnerioiiT.2MgAiim,6Id.  115,  wli«re  the  prindpftlcMe  it  cited. 
hi  Jto^9  yr.  inU9,  11  Ohio  St  54,  the  priiici|Ma  cttw  is  dted  m  ffliutitttiiig 
the  rendor's  liability  on  an  implied  wamntj  in  the  CMe  of  urtielM  told  for  a 
perticalar  porpose;  and  in  Po/dfic  Iron  Work$  t.  SewkaU,  34  Goon*  77,  it  is 
died  to  the  point  tiiat  the  sale  of  an  article,  purchased  for  a  particular  |vir- 
pose^  eommnnicated  at  the  time  to  the  Yendor,  impliss  a  warranty  that  the 
artide  ahall  be  reasonably  fit  for  and  shall  answer  the  object  for  which  It  was 


DsncnvB  DmoLA&Anov  to  bx  Takjui  Astahtaob  or  sr  Ddiubbkb; 
Bank  of  Columbia  v.  Magruder,  14  Am.  Dec  271;  Martm  t.  ITeU,  39  Id.  363; 
or  by  way  of  exceptions  to  the  admissibility  of  eridenos  at  the  trial:  Bank 
^fCoimMa  ▼.  Magntder^  wpra. 


Burton  v.  Stevens. 

[24  yxsxojn,  1310 
Bax  ov  Statutk  or  Lixitations  is  Rkmoved,  and  the  defendant  is  tech- 
nicaUy  estopped  from  setting?  ap  the  defense  of  the  statnte,  where,  mora 
than  six  years  after  certain  notes  were  made  by  him,  he  signed  an  agree- 
ment on  the  back  of  the  notes,  to  the  effect  that  he  would  "not  take  any 
advantage  of  the  statute  of  limitations  on  the  within  two  notes." 

AjBBUMPtuT  on  pzomifisoxy  notes.  The  facts  are  stated  in  the 
opinion.  Judgment  was  rendered  for  the  plaintiff  for  the 
amount  of  the  notes,  with  interest  and  costs,  deducting  the  in- 
doTBemantB  and  a  balance  due  on  book-acooonty  as  reported  faj 
the  auditor.    Exceptions  hj  the  dalendank 

JBl  R.  BeardAey^  for  the  plaintiff. 
H.  O,  EdMon,  for  the  defendant. 

By  Oonrt,  Isham,  J.  The  plaintiff  has  brought  his  action 
upon  two  promissoiy  notes  dated  March  2, 1882,  executed  by 
the  defendant  to  the  plaintiff,  and  to  which  the  defendant  has 
pleaded  the  statute  of  limitation,  that  the  cause  of  action  did 
not  accrue  within  six  years,  and  upon  which  issue  is  joined. 

The  evidence  upon  which  the  plaintiff  relies  to  remove  this 
statute  bar  is  the  agreement  entered  on  the  back  of  the  notes, 
signed  bj  the  defendant  under  the  date  of  August  19, 1841,  in 
these  words:  **  I  hereby  agree  that  I  will  not  take  any  advan- 
tage of  the  statute  of  limitations  on  the  within  two  notes."  It 
is  claimed  by  the  defendant  that  this  writing  is  not  sufficient  to 
revive  the  debt.  That  it  contains  no  acknowledgment  that  it  is 
due,  or  a  promise  to  pay,  and  that  an  acknowledgment,  to  take 
a  case  out  of  the  statute  of  limitations,  must  contain  an  unqual- 
ified and  direct  admission  of  a  present  subsisting  debt,  and 
from  which  a  promise  to  pay  the  same  can  be  found. 
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It  is  evident  that  in  making  that  agreement  the  defendant  in- 
tended to  place  in  the  hands  of  the  plaintiff  sujfficient  evidence 
to  protect  his  claim  from  the  operation  of  the  statute,  and  that 
the  plaintiff  in  taking  this  agreement  supposed  that  his  claim 
was  saved  thereby  from  its  operation.  It  is  just  and  reasonable, 
therefore,  that  such  an  effect  should  be  given  to  this  agreement, 
if  it  can  be  consistent  with  established  rules  of  law.  The  lan- 
guage of  Lord  Denman  in  the  case  of  Oardner  v.  McMahon^  43 
Eng.  Com.  L.  870,  has  a  direct  application  to  this  case:  **  That 
it  may  well  be  supposed  that  the  creditor  on  his  part  has  for- 
borne to  sue,  relying  upon  this  undertaking  as  preserving  his 
right  of  action  in  future."  It  is  equally  to  be  presumed  that 
the  creditor,  in  the  same  reliance,  has  permitted  to  pass  from 
his  possession  the  evidence  to  prevent  the  operation  of  the  stat- 
ute, which  he  might  have  controlled  previous  to  the  execution 
of  that  agreement.  The  defense,  if  available,  is  a  violation  of 
the  defendant's  agreement,  and  we  entertain  no  doubt  that  he 
is  concluded  thereby.  In  the  case  of  Paddock  v.  Colby ,  18  Vt. 
485,  the  defendant  used  this  language,  ^'  That  he  had  assured 
the  plaintiff  that  he  would  not  take  advantage  of  the  statute  of 
limitations,"  and  the  court  held  that  the  claim  was  saved  from 
its  operation.  In  the  case  of  The  Vtica  Insurance  Co.  v.  Blood- 
good,  4  Wend.  652,  the  defendant  signed  a  written  agreement  in 
these  words:  ''I  hereby  agree  not  to  plead  the  statute  of  lim- 
itation," etc.,  and  Sutherland,  J.,  said:  ''The  defendant  is 
estopped  by  his  stipulation  from  availing  himself  of  the  statute 
of  limitations."  These  authorities  are  satisfactory  upon  the 
effect  that  should  be  given  to  the  writing  upon  the  back  of  the 
notes,  for  it  is  an  agreement  by  the  defendant  that  the  notes 
shall  be  placed  upon  the  same  footing  as  if  the  statute  had 
not  run  on  the  claims,  the  notes  then  furnishing  the  evidence 
of  the  debts  and  the  promise  to  pay. 

The  admission  of  this  testimony  is  objected  to  under  the  issue 
as  formed  in  this  case;  and  if  the  writing  has  the  effect  to  prevent 
the  operation  of  the  statute,  it  is  claimed  that  it  should  have 
been  replied  by  way  of  estoppel,  as  intimated  in  the  case  of 
JUen  V.  Webfster,  15  Wend.  289. 

Whether  it  is  proper  evidence  under  this  issue  depends  upon 
the  construction  which  should  be  given  to  the  words  so  written, 
and  whether  they  contain  an  express  or  implied  acknowledgment, 
that  the  debt  is  due,  and  a  willingness  on  the  part  of  the  defend- 
ant to  pay  it.  If  with  this  writing  there  had  been  a  protestation 
that  the  claim  was  unjust,  the  statute  would  prevail,  as  was  de* 
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dded  in  Carrulh  t.  Paige,  22  Yt  180;  AOenr.  WtUfer,  15  Wend. 
SM;  and  Phdps  t.  Stewart,  12  Yt  256;  as  there  would  be  want- 
ing evidenoe  of  a  willingness  and  promise  to  pay  on  the  part  of 
the  defendant.  But  where  the  writing  is  unconditional  in  its 
terms,  and  nnaccompanied  by  any  soch  protestations,  then  it 
does  contain  such  an  acknowledgment,  and  affords  eridence  of 
soch  a  promise  as  will  prevent  the  operation  of  the  statute  under 
this  issue. 

In  the  case  of  OardnerY.  ITcMahon,  supra^'we  find  a  construc- 
tion given  to  similar  language.  Lord  Denman,  0.  J.,  says  that 
when  the  debtor  uses  the  language,  "  I  will  waiye  the  statute/' 
it  contains  an  acknowledgment  of  the  debt  and  a  promise  to  pay. 
Pfttterson,  J.,  says  that  these  words,  standing  alone,  make  a 
promise,  and  will  avoid  the  statute  of  limitation;  and  with  this 
oonstraction  WUliams  and  Wightman,  JJ. ,  sgreed.  And  it  is  to 
be  observed  that  this  evidence  was  received  under  the  same 
issue  as  formed  in  this  case. 

The  construction  thus  given  to  this  vrriting,  and  which  we 
feel  disposed  to  adopt,  disposes  of  the  question  made  in  this 
case,  that  the  writing  is  ineffectual,  being  made  after  the  statute 
had  run  on  the  notes.  For  if  the  debtor  by  any  language  ao* 
knowledges  the  debt,  and  expresses  a  willingness  to  pay  it,  the 
debt  is  revived,  though  the  statute  has  run  on  the  claim.  We 
think,  also,  that  the  defendant  is  technically  estopped  by  this 
agreement  from  making  this  defense. 

The  result  is,  that  the  judgment  of  the  counfy  court  must  be 
affirmed. 


ACKNOWUDDGIIXNT,  WHIN    SumCIIlIT   TO    RiKOVX  BaB  Of   SVATOTB  OT 

LouTATiOKs:  See  Olenn  v.  McCtiUaugh,  18  Am.  Ded  661;  OleoU  ▼.  ScaU$, 
21  Id.  585;  Frey  ▼.  lOrk,  23  Id.  581,  and  notes  to  theM  CMee;  Auatin  ▼.  Boit- 
wkkj  25  Id.  42;  I^ewUn  ▼.  Duncan,  Id.  66;  Joknton'B  Adnix  v.  Bcmethea, 
a(>Id.347;  Sllu>Ur.Leaie,92Id.  314;  SuUany.Burrum,  93  Id.  246;  Babneg 
V.  Link,  40  Id.  411;  DairMjf%  Ex'r$  ▼.  Dabney'$  AdmW,  Id.  761;  Mwa^ord 
V.  Fnman,  41  Id.  532;  Cole9  v.  KtUey,  47  Id.  661.  The  principal  caae  ie 
cttad  in  Steams  r.  SUanu,  30  Vt.  682;  to  the  point  th»t  an  agreement  not  to 
take  advantage  of  ^e  statute  of  limitations  is  an  acknowledgment  of  the 
debt  safficient  to  take  it  oat  of  the  statute. 
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BiGELOw  V.  Walker, 

[M  YwBMoan,  149.} 

PuBDGU  18  FlMTEB  Pabty  TO  Call  Faotob  TO  AoooxniT,  where  he 
oehres  the  goodi  with  the  nnderBtanding  that  he  shoold  ditpoee  of  them 
throogh  a  faetor,  and  credit  the  debtor  with  the  amount  of  salee,  and  he 
accordingly  commits  them  to  a  factor,  from  whom  he  takes  a  receipt. 

Faotob  is  to  Sell  fob  Faib  Value  ob  Mabket  Pbice  in  the  absence  of 
special  directions,  and  if  he  sells  or  falsely  accounts  at  an  nnderprioe,  ho 
is  liable  to  make  additional  compensation  for  the  property. 

AMonfT  Due  fbom  Faotob  is  ik  Natubb  of  Fund  Pboyidkd  for 
Pledgee's  Benefit  by  the  pledgor,  and  which  the  pledgee  is  not  at  lib- 
erty to  wholly  disregard,  and  claim  the  entire  balance  of  his  debt  as  if 
no  means  of  satisfaction  had  ever  been  at  his  command,  where  he  ha^ 
the  superior  right  to  pursue  the  fund  by  virtue  of  an  understanding  that 
the  goods  received  by  him  should  be  disposed  of  through  a  factor,  and 
the  debtor  credited  with  the  amount  of  Bales. 

BooK-AOooTTKT.  Judgment  to  account  was  rendered  in  the 
county  court,  and  an  auditor  appointed.  If  appears  that  the 
defendant  was  indebted  to  the  plaintiffs,  and  the  latter  receiyed 
goods  from  the  former  upon  an  agreement  set  forth  in  the  opin- 
ion. The  defendant  claimed  a  certain  offset,  also  stated  in  the 
opinion.  Judgment  was  rendered  upon  the  auditor's  report  for 
the  plain  tifffl.    Exceptions  by  the  defendant. 

E.  N.  Briggs,  for  the  defendant. 

J.  Proui  and  E,  D,  Barber,  for  the  plaintiffs. 

By  Court,  Botgb,  0.  J.  Several  questions  ware  presented  by 
the  auditor's  report  in  this  case  which  are  now  waived;  and  the 
only  matter  at  present  in  controversy  is  a  claim  on  the  part  of 
the  defendant  to  be  allowed  the  amount  of  his  charge  for  two 
hundred  and  four  yards  of  cloth,  or  a  sum  considerably  larger, 
at  least,  than  the  amount  credited  by  the  pkdntifib  for  the  pro- 
ceeds of  the  same  cloth. 

-  The  defendant  insisted  before  the  auditor  that  the  cloth  was 
delivered  to  the  plaintiffs  upon  a  direct  sale  at  its  market  value. 
But  such  a  sale  is  negatived  by  the  report;  and  the  defendant's 
claim  must  depend  upon  the  arrangement  for  effecting  a  sale  of 
the  property  through  the  agency  of  Bush  &  Wilds.  The  con* 
tract  on  that  subject  is  neither  fully  nor  distinctly  stated  in  the 
report,  and  much  is  left  to  implication  and  inference  from  the 
facts  detailed.  It  is  apparently  of  no  importance  that  the  com- 
mission  house  cf  Bush  &  Wilds  was  selected  or  suggested  hj 
the  defendant.    That  circumstance  could  not  affect  the  measort 
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of  tli3ir  accountability,  nor  would  it  show  with  which  of  these 
parties  thej  really  contracted.  Were  a  loss  to  be  borne  in  con- 
sequence of  their  insolyency,  the  fact  might  then  become  im- 
portant. 

So  far  as  the  auditor  attempts  to  describe  the  contract,  the 
substance  of  his  finding  is  that  the  plaintifb  were  to  account  for 
the  doth,  by  crediting  the  defendant  with  the  amount  of  sales 
to  be  received  from  Bush  Jk  Wilds,  deducting  their  commission. 
But  it  mi^ht  happen  that,  by  making  improper  sales,  or  by  mis- 
reprenCTitiTig  the  sales  made,  those  persons  would  become  justly 
answeraULe  beyond  the  amount  reported  by  them  to  the  plaint- 
iffs.    In   that  event  the  plaintiffs  would  not  realise  as  large  a 
payment  as  they  dhould  receive,  nor  would  the  defendant  get 
the  proper  equivalent  for  his  goods.     And  if  the  plaintiflh 
should  merely  credit  the  defendant,  in  such  a  case,  with  the 
amount  so  reported  and  paid  over,  they  would  not  account  to 
him  for  the  property  in  that  true  and  just  sense  which  the  par- 
ties mnst  have  intended.     Hence  it  is  apparent  that  the  mode 
adopted  for  accounting,  as  between  the  plaintiffs  and  defendant, 
was  based  upon  the  assumption  that  the  factors  would  fully 
and  properly  discharge  their  duties.     And  should  they  violate 
their  duty,  so  that  full  justice  could  not  be  done  to  the  defend- 
ant, by  simply  giving  him  credit  in  the  manner  contemplated, 
the  question  would  then  arise,  which  of  these  parties  should 
resort  to  the  factors  for  a  further  and  more  just  accounting. 

We  make  no  question  but  that  the  defendant  as  general  owner 
of  the  property  might  in  such  case  enforce  a  remedy  of  some 
kind  against  them;  and  yet,  as  the  facts  of  this  case  appear,  we 
think  the  phdntiffs  would  more  properly  be  the  x)arties  to  caU 
them  to  account.  They  would  certainly  have  all  the  power 
required  for  that  purpose.  For  although  we  are  not  to  under- 
stand that  they  became  the  owners  of  the  cloth  bjr  purchase, 
they  nevertheless  acquired  an  interest  in  it,  as  the  means  from 
which  to  realize  a  speedy  payment  upon  their  debt.  They 
received  it  substantially  as  a  pledge,  with  the  right  of  immediate 
fide.  They  committed  it  to  the  factors  to  be  sold,  taking  their 
receipt  for  it.  And  as  the  plaintiffs  did  this  in  their  own  name, 
and  with  the  defendant's  assent,  they  became  invested  with  the 
paramount  right,  as  between  themselves  and  the  defendant,  to 
require  of  the  factors  a  full  and  just  accounting.  And  we  think 
it  should  be  inferred  that  they  were  to  exercise  that  right  for 
the  benefit  of  themselves  and  the  defendant,  unless  there  was 
some  express  stipulation  to  dispense  with  active  diligence  on 
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their  part,  or  unless  their  debt  should  be  otherwise  satisfied. 
Perhaps  thej  might  also  be  excused  by  seasonable  notice  to  the 
defendant  of  the  account  of  sales  furnished  by  Bush  &  Wilds, 
and  an  offer  to  relinquish  in  his  faTor  all  further  claim  against 
them.  At  present  there  is  nothing  in  the  case  to  repel  the 
inference  of  this  obligation  on  the  part  of  the  plaintiffs.  The 
only  express  contract  of  the  factors  which  appears  was  with  the 
plaintiffs;  and  the  defendant  had  a  right,  for  aught  that  the 
case  discloses,  to  insist  that  a  due  performance  of  that  contract 
should  be  required.  We  therefore  conclude  that  the  phuntifb 
have  been  and  still  are  the  proper  parties  to  resort  to  the  factors. 
It  only  remains  to  inquire  whether  Bush  &  Wilds  have  sufii« 
dently  accounted.  And  it  is  manifest  that  they  have  not,  if  we 
take  tiie  value  and  selling  price  of  such  doth  to  have  been  as 
found  by  the  auditor.  Those  persons  are  nowhere  spoken  of 
as  auctioneers,  but  only  as  commission  merchants  or  factors. 
And,  in  the  absence  of  special  directions  as  to  price,  a  factor  is 
to  sell  for  the  fair. value  or  market  price:  Smith's  Com.  Law, 
105;  Paley  on  Agency,  26.  The  cloth  in  question  is  found  to 
have  been  worth,  when  committed  to  the  factors  for  sale,  eighty- 
seven  and  one  half  cents  per  yard,  as  tested  by  the  sales  of 
doth  of  like  quality  and  description  in  the  markets  of  Boston 
and  New  York.  But  the  account  of  Bush  &  Wilds,  as  rendered 
to  the  plaintiffs,  would  represent  the  sale  of  this  doth  at  about 
one  half  of  that  price.  And  hence  the  necessary  inference 
would  seem  to  be  that  they  acted  in  utter  disregard  of  their 
duty  as  factors,  by  selling  at  such  an  underprice,  or  that  they 
rendered  a  false  and  fraudtdent  account  of  the  actual  sales.  In 
dther  case  justice  would  require  that  they  be  compelled  to 
make  an  additional  compensation  for  the  property.  Now,  what- 
ever amount  is  rightfully  due  from  them  may  well  be  consid- 
ered in  the  nature  of  a  fund  provided  by  the  defendant,  to  be 
applied  in  satisfaction  of  his  indebtedness  to  the  plaintiffs. 
And  as  the  plaintiffs  appear  to  have  always  had  the  superior 
right  to  pursue  that  fund,  we  think  they  were  not  at  liberty  to 
wholly  disregard  it,  and  claim  the  entire  balance  of  their  debt, 
as  if  no  such  means  of  satisfaction  had  ever  been  at  their  com- 
mand. The  judgment  of  the  county  court  is  therefore  reversed. 
And  the  cause  will  be  recommitted  to  the  auditor,  to  ascertain 
what  further  allowance,  if  any,  should  be  made  to  the  defendant 


Faotobs,  DxmriTioN  and  DisnNonvK  f^TUBSs.—- Periiaps  the  best  dafi- 
Bition  ol  a  fBctar  !■  that  given  by  Mr.  Wharton:  ''A  faetor  ii  a  ipeciaUat  an^* 
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ployed  to  receive  and  sell  goods  for  a  oommission:**  Whart.  on  Agency,  sea 
735.  He  is  also  defined  to  be  *'  an  agent  employed  to  sell  goods  or  merchan- 
dise consigned  to  him  by  or  for  his  principal,  for  a  compensation  commonly 
called  factorage  or  commission:"  Story  on  Agency,  sec.  33;  Bon  v.  Law  Diet., 
tit.  Factor.  Bat  he  must  be,  as  Mr.  Wharton  says,  a  "specialist,**  pnr- 
saing  the  particnUr  business  as  a  trade,  and  not  undertaking  out  of  his  line 
of  business  to  sell  a  piece  of  goods  on  commission.  Pollock,  C.  B.,  in  Whit" 
field  V.  Brand,  16  Mee.  &  W.  282,  2SS,  says  that  '*  as  soon  as  it  appears  to  be 
a  branch  of  a  party's  business  to  sell  the  goo<l8  of  others  on  commission,  thit 
establishes  him  to  be  a  factor."  See  also  a  very  faulty  definition,  including 
inany  other  kinds  of  agents  within  its  terms,  given  in  Ward  v.  Brandt,  13 
Am.  Dec.  352;  and  see  Blood  v.  Palmer,  26  Id.  547;  CaL  Civ.  Code,  sec  2026. 
The  distinctive  features  of  a  factor  are,  then — 1.  He  must  pursue  the  businesa 
of  receiving  and  selling  goods  as  a  trade  or  following;  2.  The  goods  must  be 
received  either  in  bulk  or  sample  into  his  possession;  3.  There  must  be  a 
power  to  sell;  4.  The  work  is  undertaken  for  a  commision,  although  in  exoep* 
tional  cases  remuneration  may  be  made  in  some  other  way;  S.  A  factor  is  gen- 
erally resident  in  some  other  place  than  his  principal:  Whart.  on  Agency,  sec 
735.  The  difference  between  factors  and  brokers  has  1)een  thus  pointed  oat 
in  Baring  v.  Carrie,  2  Bam.  ft  Aid.  137,  li3,  by  Abbott,  C.  J.:  "Now,  tha 
distinction  between  a  broker  and  factor  is  not  merely  nominal,  for  they 
differ  in  many  important  particulars.  A  factor  is  a  person  to  whom  goods 
are  consigned  for  sale  by  a  merchant  residing  abroad,  or  at  a  distance  from 
the  place  of  sale,  and  he  usually  sells  in  his  own  name  without  disclosing  that 
of  his  principal;  the  latter,  therefore,  with  full  knowledge  of  these  circum> 
stances,  trusts  him  with  the  actual  possession  of  the  goods,  and  gives  him 
authority  to  sell  in  his  own  name.  But  the  broker  is  in  a  different  situation; 
he  is  not  to  be  trusted  with  the  possession  of  the  goods,  and  he  ouuht  not  to 
sell  in  his  own  name.  The  principal,  therefore,  who  tniNts  a  broker,  has  a 
right  to  expect  that  he  will  not  sell  in  his  own  name."  See  also  the  re* 
marks  of  Mr.  Justice  Holroyd,  quoted  in  McCoUoch's  Commercial  Law  Diet., 
tit.  Factor. 

Factok*8  DtJTT  TO  Obet  Instbuctions. — As  a  general  rule,  factors,  like 
other  agents,  must  obey  the  instructions  of  their  principals:  Paley  on  Agency, 
25;  Whart.  on  Agency,  sec.  758;  Smart  v.  Sanders,  5  Man.  G.  k  S.  895;  De 
Comas  y.  Prod,  3  Moo.  P.  C.  158;  Bliss  t.  Arnold,  30  Am.  Dec.  467;  HouhmU 
v.  Davis,  7  Id.  681;  Williams  v.  LiUlffiM,  12  Wend.  3G2;  Evans  v.  Root,  7 
K.  Y.  186;  Scott  v.  Rogers,  31  Id.  676;  Day  v.  Crawford,  13  Ga.  508;  Copes 
V.  Phelps,  24  La.  Ann.  562;  Weed  v.  Adams,  37  Conn.  378;  Johnson  v.  Wade, 
2  Bazt.  480;  Strong  v.  Stetoart,  9  Heisk.  137;  Maxwell  t.  Audimoood,  15  Hun, 
HI;  Marshall  y.  Williaans,2  Biss.  255.  These  instructions  are  generally 
given  in  reference  to  the  time  and  manner  of  sale,  but  the  rule  applies  equally 
to  other  directions  by  the  principal  to  the  factor.  Thus  if  the  factor  is  in- 
structed to  insure  the  goods,  it  is  his  duty  to  obey:  De  TasteU  v.  CrousiHat^ 
2  Wash.  132;  Shoen/eld  v.  Fleisher,  73  lU.  404. 

In  Clark  v.  Van  Northwiek,  1  Pick.  343,  it  is  held  that  a  factor  havmg 
orders  to  sell  for  cash  may,  according  to  usage,  sell  on  short  credit;  but  this 
proposition  is  justly  denied  by  other  cases:  Hall  v.  Storrs,  7  Wis.  253,  260; 
Barksdale  v.  Brown,  1  Nott  k  McC.  517.  In  extraordinary  emergencies, 
however,  a  factor  is  permitted  to  deviate  from  his  instructions  in  order  to 
protect  his  principal:  Joslin  v.  Cowee,  52  N.  Y.  90,  95;  and  an  order  to  a 
fiictor  to  sell  at  onoe,  accepting  a  certain  offer,  will  not  authorize  him  to  sell 
upon  credit  to  a  party  known  to  him  to  be  irresponsible:  JhsraaU  ▼.  FUh^  40 
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Iowa,  559.  It  is  held  that  a  factor  with  orders  not  to  sell  below  a  oertain 
price  is  not  liable  for  a  sale  at  a  lower  price,  where  a  higher  price  than  that 
at  which  the  sale  was  made  could  not  have  been  obtained  at  any  time  between 
the  time  of  sale  and  the  inception  of  the  suit,  and  .if,  in  addition,  the  sale 
made  was  rather  to  the  advantage  than  to  the  detriment  of  the  principal: 
Oeorge  v.  McNeiU,  26  Am.  Dec.  498.  A  question  of  more  difficulty  arises 
where  factors,  who  have  received  instructions  not  to  sell  below  a  certain 
price,  have  made  advances  on  the  goods  and  wish  to  sell  in  order  to  protect 
themselves.  This  single  fact  that  they  have  made  advances  will  not  author- 
ize them  to  sell  for  a  less  price  than  that  fixed  by  their  principals:  Qtorge  v. 
McNeill,  supra;  but  it  is  settled  that  the  factors  may  sell  upon  notifying 
their  principals  to  repay  the  advances  within  a  reasonable  time:  Whart.  on 
Agency,  sec.  758;  Blot  v.  Boieeau,  51  Am.  Deo.  345;  Marjleld  v.  Chodhue^  3 
N.  Y.  62;  MiUikm  v.  DeAon,  27  Id.  364;  HUttm  v.  VanderhOt,  82  Id.  391; 
Brovm  v.  McOran,  14  Pet.  479;  IMd  v.  Farrington,  10  Wall.  141;  Porter  v. 
Patterson,  15  Fa.  St.  229;  WhUney  v.  Wyman,2i  Md.  131;  Parker  v.  Brandber, 
22  Pick.  40;  FrotMnghara  v.  Everton,  12  N.  H.  239;  Mooney  v.  Musser,  45 
Ind.  115;  Beadles  v.  Hartmus,  7  Baxt.  476;  Belly,  Hannah,  3 Id.  47;  ffomab^ 
V.  Fielding,  10  Heisk.  367;  CoUon  v.  HiUer,  52  Miss.  7;  but  this  right  is  de- 
nied by  the  English  cases  of  Smart  v.  Sandars,  5  Man.  6.  &  S.  895;  De  Comas 
V.  Frost,  3  Moo.  P.  C.  158.  It  is  another  matter,  however,  where  a  factor  is 
directed  to  sell,  and  it  is  manifest  or  reasonably  probable  that  upon  the  terms 
his  security  will  be  impaired  or  he  will  be  prejudiced  thereby.  In  such  a 
case  he  may  lawfully  disregard  his  instructions:  Weed  v.  Adams,  37  Conn« 
378;  Butterfield  v.  Stephens,  59  Iowa,  596;  Howland  v.  Davis,  40  Mich.  545; 
Blair  v.  Childs,  10  Heisk.  199.  The  conduct  of  the  factor  in  disobeying  his 
instructions  may  of  course  be  I'atlfied,  either  expressly  or  impliedly,  by  the 
principal.  Thus  where  a  principal  is  informed  of  a  sale  at  a  less  rate,  but 
makes  no  objections,  and  draws  the  entire  proceeds  of  the  sale,  the  principal 
thereby  ratines  the  sale,  and  can  not  hold  the  factor  responsible  for  a  loss  suf- 
fered: Meyer  y,  Morgan,  51  Miss.  21;  S.  C,  24  Am.  Rep.  617;  and  the  receiv- 
ing without  objection  accounts  of  sales  made  on  credit  is  a  waiver  of  previous 
instructions  to  sell  for  cash;  and  the  factor  may  afterwards  presume  that  he 
has  a  right  to  make  further  sales  on  credit:  Marshall  v.  Williams,  2  Biss.  255. 
The  measure  of  damages  where  a  factor  sells  at  less  than  the  specified  prioe  is 
the  actual  damage  sustained  by  the  principal,  and  if  no  actual  loss  appears  to 
have  been  incurred,  only  nominal  damages  can  be  recovered:  Blot  v.  Boieeau, 
51  Am.  Dec.  345,  349;  Frothingham  v.  Everton,  12  N.  H.  239;  Hinde  v. 
Smith,  6  Lans.  464;  Dolby  v.  Stearns,  132  Mass.  230;  and  see  Oeorge  v.  Me- 
Neill,  26  Am.  Deo.  498.  In  Fordyce  v.  Pqser,  16  Fed.  Rep.  516,  where  a 
factor  failed  to  obey  orders  to  sell  at  a  certain  time,  it  was  held  that  the 
measure  of  damages  was  the  difference  between  the  price  at  the  time  when 
the  factor  sold  and  the  time  when  he  was  authorized  to  sell;  while  in  Whdan 
V.  Lynch,  60  N.  Y.  469,  the  measure  of  damages  was  held  to  be  the  market 
value  of  the  goods  at  the  time  of  the  receipt  of  the  order,  or  within  a  rea- 
sonable time  thereafter  to  be  allowed  for  sale;  and  a  charge  allowing  the 
highest  market  price  between  the  time  of  the  receipt  of  the  order  and  that 
of  the  commencement  of  the  action  was  therefore  erroneous.  It  is  well  to 
observe  that  aa  far  as  third  persons  are  concerned,  the  authority  of  factors 
acting  in  the  line  of  their  employment  can  not  be  limited  by  private  instruc- 
tions not  known  to  such  parties  dealing  with  them:  Ldbddl  v.  Baker,  35  Am. 
Deo.  358. 
Faotob's  Duty  to  Act  in  Qood  Faith,  with  Rbasokablv  CUbb  and 
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I>iuoKrcB,  KTC.— A  factor  in  the  diachwge  of  his  datiea  It  bound  to  act  io 
good  faith  towards  his  principal:  See  Story  on  Agency,  aec  186;  Ckurhe  ▼. 
l^ippmg,  9  Beay.  284;  Evans  ▼.  Potter,  2GaM  12;  Baheoek  ▼.  Orbison,  25  Ind. 
75.     He  will  not  be  allowed  to  become  the  porchaaer  of  hie  prindpal'a  goods: 
Whart.  on  Agency,  sec.  760;  Wadsworth  t.  Oay,  118  Mass.  44;  bat  the  prin- 
cipal may  if  he  decta  treat  the  sale  as  valid,  and  maintain  an  action  for 
goods  sold  and  delivered  against  the  factor  as  parchaser:  Id.    Nor  can  a  factor 
act  as  agent  both  for  the  seller  and  bnycr:  Bemdqf  v.  lfoofi»  7  lU.  App.  416^ 
421.     Kor  can  he  deny  his  principal's  title:  Whart.  on  Agency,  sec.  761 ;  he  is 
boiind  to  assame  that  his  principal  is  the  owner  of  the  goods,  and  his  alle- 
gi^n^^  is  alone  dae  to  his  principal:  Barnard  ▼.  Korbe,  64  K.  Y.  516.     A  factor 
is  bonnd  not  only  to  act  in  good  faith  bat  to  ose  reasonable  care,  diligence, 
and  pmdenoe  in  his  employment,  being  liable  for  the  want  of  ita  exercise  in 
ihis  degree,  but  no  farther:  Stoiyon  Agency,  sec.  186;  VanAlenv.  Vanderpoolf 
5  Am.  Dec  69;  HowaU  v.  Davit,  7  Id.  681;  Folmm  ▼.  Mut$ey,  23  Id.  622; 
Grtdy  v.  BartleU,  10  Id.  64;  BurriU  v.  PhiUipg,  1  GalL  360;  Evatu  v.  Potter, 
2  Id.  12;  Leveriek  v.  Meigs,  1  Cow.  646;  Babeoek  ▼.  Orbimm,  25  Ind.  76;  PhO- 
iipe  T.  Moir,  69  Id.  155;  Deshler  ▼.  Beera,  32  IlL  368;  Chamdler  r.  ffogU,  68  « 
Id.  46;  Ernest  t.  Stotter,  5  Dill.  438;  Atkinson  y,  Burtom,  4  Bush,  299;  /Vond* 
▼.  CasOeman,  4  Bibb,  282;  McCanU  v.  WeUs,  3  S.  C.  669.    Mr.  Wharton,  in 
speaking  of  the  diligence  a  factor  must  use,  says:  '*  The  diligence  required  it 
not  such  as  an  exceptional  business  man  may  occasionally  show,  but  such  as 
^ood  business  men  are  as  a  class  accustomed  to  show.     Here  we  fall  back 
upon  usage  as  molding  the  duties  of  agents  of  this  class.    That  diligence 
which  good  business  men  of  their  order  and  place  are  accustomed  to  apply, 
they  must  apply.    They  are  required  to  apply  no  more,  but  they  are  liable 
for  any  loss  occurring  from  their  applying  less:"  Whart.  on  Agency,  sec.  779; 
see  also  Deshler  y.  Beers,  32  IlL  368;  but  in  Foster  v.  Waller,  75  Id.  464,  he  if 
said  to  be  held  to  a'*  high  degree  of  vigilance"  in  learning  the  pecuniary 
ability  of  the  purchaser  where  he  makes  a  sale  on  change.    A  factor  is  not 
liable  for  an  error  in  judgment  where  his  instructions  give  him  a  discretion 
as  to  selling;  MiSbank  v.  Denvistoun,  21  K.  Y.  386.     Where  he  is  guilty  of 
fraud  or  gross  negligence  in  the  conduct  of  his  principal's  business,  he  forfeits 
ill  claim  to  commiasion  or  other  compensation  for  his  services:  Fordyce  v. 
Peper,  16  Fed.  Bep.  616.    It  is  also  the  duty  of  a  factor  to  keep  the  property 
of  his  principal  unmixed  with  that  of  lus  own  and  others:  Clarke  v.  Tipping,  9 
Beav.  284.     And  where  a  factor  takes  a  bond  for  a  debt  due  to  him  for  the 
goods  sold,  and  includes  in  the  same  instrument  a  debt  due  to  himself,  he  is 
answerable  to  the  principal  for  the  amount  of  the  goods,  as  he  thereby  de- 
prived the  principal  of  the  means  of  pursuing  the  vendee  by  extinguishing 
the  debt  due  by  simple  contract  for  the  sale  of  the  goods:  Jackson  v.  Baker^ 
6  Cow.  394. 

Factob's  Dutt  to  Agoount. — It  is  a  factor's  duty  to  keep  and  render 
true  accounts  to  his  principal  of  the  dealings  between  them:  Story  on  Agency, 
sees.  203, 204  a;  Claarke  v.  Tipping,  9  Beav.  284;  TerwUliger  v.  Beats,  G  Lans. 
403.  But  it  seems  that  an  action  will  not  lie  against  a  factor  for  not  account- 
ing until  after  a  demand  made  for  an  account:  I'opham  v.  Braddick,  1  Taunt. 
672;  CooUy  v.  Betts,  24  Wend.  203,  where  the  cases  of  Clark  v.  Moody,  17 
Mass.  146,  and  Dodge  v.  Perkins,  9  Pick.  368,  taking  an  opposite  view,  are  critw 
idsed.  Where  a  factor  knowingly  transmits  to  his  principal  a  groasly  false 
and  fraudulent  aooount  of  sales,  and  dues  not  enter  the  sales  on  his  books 
until  months  after  tbey  are  made,  and  then  enters  them  falsely,  no  credit 
will  be  given  the  factor  or  his  books:  Fordyce  v.  Puffer,  16  Fed.  Rep.  616. 
Aic.  Daa  Vox..  LVHI-U 
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Bat  iMeepting  the  factor's  final  account  without  objection  discnarges  hin» 
from  all  further  liability  to  account  for  sales  made  by  him  on  a  credit,  the 
proceeds  of  which  he  has  not  collected:  Rion  v.  OUli/,  12  Am.  Dec  483. 

DBLXOATioir  OF  AuTHORiTT  BT  Faotob. — A  factor  being  selected  for  hi» 
skill  and  discretion  can  not  ordinarily  delegate  his  authority:  Stoiy  on  Agency, 
sec.  13;  Whart.  on  Agency,  sec.  756;  CcUlin  v.  BeU,  4  Camp.  183;  Sdly  v. 
RathboTU,  2  Mau.  &  S.  298;  Cochran  y.  /Warn,  Id.  401,  note;  Schmaling  v. 
ThomUnson,  6  Taunt.  147;  Loomia  v.  Simpson,  13  Iowa,  632;  Campbell  ▼. 
lUeves^  3  Head,  226;  Merchants*  KcU,  Bank  y.  Trenholm,  12  Heisk.  520;  and 
see  Cal.  Ciy.  Code,  sec.  2368,  subd.  3.  But  authority  may  be  expressly  con- 
feired  upon  him  to  employ  a  subagent;  or  it  may  be  impliedly  conferred  is 
cases  of  necessity,  in  cases  where  the  nature  of  the  business  requires  it,  and 
the  like,  as  with  other  agents:  See  LoonUs  y.  Simpson,  13  Iowa,  532;  Mc* 
Morris  y.  Simpson,  21  Wend.  610;  CampbeU  y.  Bcfvea,  3  Head,  226;  itfer- 
ehanU^  Nat,  Bank  y.  Trenholm,  12  Heisk.  520;  Ori^  y.  CowguiU,  2  Disney. 
58,  60.  In  Oage  y.  Allison,  2  Am.  Dec  682,  it  is  held  that  executors  of  a 
factor  can  not  sell  goods,  but  may  retain  them  for  his  lien. 

Factor's  Powers  Defined  bt  Usage. — As  in  the  case  of  brokers,  the 
extent  of  a  factor's  powers  may  be  defined  by  usage:  Whart.  on  Agency,  sec 
738;  Bandall  y.  Kehlor,  60  Me.  37;  Johnston  y.  Uebome,  11  Ad  ft  EL  549; 
Kaufman  y.  Beaslejf,  54  Tex.  563;  and  see  Baylife  v.  BtOterworth,  1  Ex.  425; 
Maxted  y.  Paine,  L.  B.,  4  Ex.,  81;  Duncan  y.  Hia,  Id.,  6  Ex.  255;  QraveB 
y.  Ltgg,  2  H.  &  K.  210.  Thus  in  Johnston  y.  Usbome,  supra,  it  was  held 
admissible  to  show  that  by  custom  a  factor  was  warranted  in  selling  in  hia 
own  name  by  instructions  to  sell  on  account  of  his  prindpaL  But  it  is  said 
that  usage  will  not  relieve  a  factor  from  a  duty  or  liability  which  the  law 
would  otherwise  impose  upon  him,  unless  he  shows  the  principal  had,  or 
ought  to  haye  had,  knowledge  of  such  usage,  or  consented  to  that  mode  of 
doing  business:  Duguid  v.  Edwards,  50  Barb.  290;  Farmers*  ami  Mechaniaf 
Nat,  Bank  y.  Sprague,  52  N.  Y.  606;  but  see  BayVffe  y.  BuUerworth,  1  Ex. 
425,  per  Parke  and  Rolfe,  BB. 

Maknsr,  Time,  and  Place  of  Sales  by  Factors.— It  seems  to  haye  been 
the  formerly  admitted  rule  that  a  factor  must  sell  for  cash  in  the  absence  of 
instiqictions  to  the  contrary :  Paley  on  Agency ,  26;  2  Kent's  Com.  622;  Whart. 
on  Agency,  sec  740;  Barton  y.  Sadock,  1  Bulst.  103,  104;  Anonymous,  12 
Mod.  514;  but  it  is  now  settled  that  he  may  sell  in  accordance  with  the  usages 
of  trade,  either  for  cash  or  on  credit,  being  held  to  the  exercise  of  reasonable 
care  in  credit  sales:  Paley  on  Agency,  26;  2  Kent's  Com.  622;  Stoiy  on  Agency, 
sec.  209;  Whart.  on  Agency,  sec.  740;  McConico  v.  Curztn,  1  Ajn.  Dec.  540; 
James  y.  McCredie,  Id.  617;  Van  Alen  v.  Vanderpocl,  5  Id.  192;  Ooodenow 
y.  Ti/ler,  Id.  22;  Oredy  y.  BartleU,  10  Id.  54;  Leverick  v,  Meigs,  1  Cow.  645; 
Bobertson  y.  Livingston,  5  Id.  473;  Leland  v,  Douglass,  1  Wend.  490;  Byrne 
T.  Schwing,  6  B.  Mon.  199, 201;  Hapgood  y.  BaJtcheUar,  4  Met.  573»  576;  Day- 
light  Burner  Co,  y.  Adlin,  61  N.  H.  56,  59;  S.  C,  12  Am.  Rep.  45;  Burton  y. 
Ooodspeed,  69  IlL  237;  Given  y.  Lemoine,  35  Mo.  1 10;  Scott  v.  Surman,  WQles, 
400,  407;  Houghton  v,  Matthews,  3  Bos.  &  Pul.  485,  489;  see  also  Cal.  Ciy. 
Code,  sec  2368,  subd.  2.  There  may,  howeyer,  be  a  usage  to  sell  for  cash 
only,  and  in  such  cases  a  factor  can  not  sell  on  credit:  Harbert  y.  Neill,  49 
Tex.  143;  Neill  v.  Billingsley,  Id.  161;  Kaufman  y.  Beasley,  64  Id.  563;  and 
see  Burttm  y.  Ooodspeed,  69  111.  237;  Daylight  Burner  Co,  v.  AdUn,  51  N.  H. 
56, 59;  S.  C,  12  Am.  Rep.  45.  A  factor  in  the  exercise  of  due  prudence  may 
take  the  yendee's  negotiable  note  in  payment  without  rendering  himself  liable 
in  case  of  the  maker's  subsequent  insolvency,  and  this  may  be  made  payable 
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to  faimtelf :  Ooodemow  ▼.  Tyler,  5  Am.  Bea  22;  Chrtdg  ▼.  SartUa,  10  Id.  54; 
L^^iek  T.  Beardaky,  22  Conn.  -104,  410;  8coU  r,  Surnuutj  WiUea,  400;  and  m 
factor  who  takes  a  prominory  note  for  goods  sold  on  aooonnt  of  his  consignor, 
and  gives  him  reasonable  notice  of  this  and  of  the  sobseqnent  insolvency  of 
the  purchaser,  does  not  by  proving  the  note  under  the  insolvent  Iaws,  and 
taking  a  dividend  thereon,  render  himself  liable  for  the  full  amoimt  of  the 
note  if  he  naes  reasonable  care  and  skill,  althongh  the  consignor  resides  in 
another  state,  and  his  claim  against  the  purchaser,  if  not  proved,  would  not 
be  barred  by  the  discharge  in  insolvency:  Oorman  v.  WhuUr,  10  Gray,  302; 
bot  a  factor  is  bound  to  use  due  diligence  in  the  collection  of  a  note  which 
he  receives  in  the  due  course  of  business:  Folaom  v.  Musaey,  23  Am.  Dec 
SZL  It  was  however  held  in  Hotmer  v.  Be^  2  Mart,  K.  S.,  368,  that  » 
&ctor  can  not  at  the  expiration  of  credit  given  take  a  note  payable  to  him* 
■elf  at  a  future  day;  by  so  doing,  he  makes  the  debt  his  own.  A  factor  will 
likewise  not  be  permitted  to  take  notes  in  his  own  name,  and  discount  them 
for  his  own  acconmiodation;  in  the  event  of  the  insolvency  of  the  purchaser* 
the  factor  will  be  responsible  for  the  amount  of  the  sales:  Mytn  v.  Bniriien^ 
40  Am.  ]>ee.  638;  Johnson  v.  O'Hara,  6  Leigh,  456.  A  factor,  like  any  other 
agent  to  sell,  has  undoubtedly  the  power  to  do  whatever  is  necessary  and 
usual  to  effect  the  sale:  Whart.  on  Agency,  sec.  739;  SUnry  on  Agency,  sec. 
97;  thns  where  a  warranty  is  usual,  a  factor  may  give  a  warranty:  Id.;  Ran* 
daU  V.  Kehlor,  60  Me.  37;  Andrew  v.  Knteiamd^  6  Cow.  354.  But  a  factor 
can  not  bind  his  principal  by  submitting  to  arbitration  a  claim  for  damages 
arising  out  of  an  alleged  breach  of  implied  warranty  of  quality  of  the  thing 
sold:  Camoehan  v.  OoiUdt  19  Am.  Dec.  668. 

With  reference  to  the  time  of  sale,  it  is  held  that  factors  are  required  to 
sell  property  consigned  to  them  within  a  reasonable  time  after  its  receipt^ 
unless  otherwise  directed:  Atkinson  v.  Burton,  4  Bush,  299;  and  thu  is  un- 
doubtedly the  true  rule,  under  ordinary  circumstances;  and  in  regard  to  the 
place  of  sale,  it  is  maintained  that  where  a  consignment  is  made  to  a  factor, 
unaccompanied  with  any  instructions  from  the  principal,  in  the  absence  of 
established  usage  of  trade  to  the  contrary,  it  may  be  presumed  that  the  pro- 
duce is  intended  to  be  sold  at  the  residence  of  the  factor:  PhiUipa  v.  ScoU, 
43  Mo.  86.  But  in  Ori^  v.  Cowguill,  2  Disney,  68,  the  court  doubted  whether 
usage  oonld  change  the  rule  requiring  factors  to  sell  at  their  place  of  real* 
dence;  and  see  Kauffman  v.  BeaaUy,  64  Tez.  663.  The  case  of  }YaUac€  v. 
Bradshaw,  6  Dana,  382,  holds,  however,  that  factors  may,  by  custom,  send 
goods  to  other  places  for  sale. 

PowzB  of  Factor  to  Babtxb.— The  power  of  a  factor  being  limited  to 
selling,  by  bartering  his  principal's  goods  no  title  passes.  In  such  a  case  the 
principal  may  maintain  trover  against  the  party  with  whom  the  goods  are 
bartered,  although  the  latter  be  wholly  ignorant  that  he  had  been  dealing 
with  a  factor  only:  Ouerreiro  v.  PeiU,  3  Bam.  ft  Aid.  646;  Whart  on  Agency, 
sec.  744;  and  see  Gal.  Civ.  Code,  sec  2368,  subd.  2.  And  as  to  the  power 
of  an  agent  to  barter  under  the  factors'  acts,  see  Victor  etc.  Co.  v.  JlelUr,  44 
Wis.  266. 

PowxR  OF  Faotob  to  Plxdok.— 1.  At  Common  Law,— -At  the  English 
conmaon  law  the  power  of  a  factor  to  pledge  his  principal's  goods  in  any  case 
was  extremely  doubtful  It  is  certain  that  he  could  not  pledge  for  debts  due 
himself,  or  advances  made  on  his  account;  and  although  Mr.  Justice  Story 
asserts  that  he  could  pledge  the  goods  for  advances  made  on  account  of  his 
principal,  or  for  advances  made  to  himself  to  the  extent  of  his  own  lien,  and 
for  the  payment  of  duties  and  other  charges  on  the  goods,  and  for  charger 
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■fid  purposes  allowed  or  justified  by  the  usages  of  trade:  Story  on  Agency, 
■ec.  1 13;  this  is  very  questionable,  although  it  must  be  admitted  there  are 
decisions  which  seem  to  sustain  his  view:  See  Whart.  on  Agency,  sec  748; 
PaUerwn  v.  Tcti^hy  2  Stra.  1178;  Daubigny  v.  Duvcd,  5  T.  R.  604;  Newaom  v. 
Thornton,  6  East,  17;  Oraham  v.  Dyster,  2  Stark.  21;  Pickering  v.  Burk,  15 
Id.  38;  Martini  v.  Colea,  1  Mau.  &  S.  140;  Shipley  v.  Kymer,  Id.  484;  Solly  y, 
Raihbone,  2  Id.  298;  Cochran  v.  Irlam,  Id. 30 1,  note;  Boysonv,  Coles,  6  Id.  14; 
FUldir^  V.  Kymer,  2  Brod.  &  B.  639;  Queiroz  v.  Truman,  3  Bam.  &  Cress.  342; 
Bonito  V.  Mosquera,  2  Bosw.  401, 413,  414.  But  see  PuUney  v.  Keymer,  3  £sp. 
182;  Williams  v.  Barton,  3  Bing.  139.  In  sUch  cases  of  attempted  pledges, 
while  the  factor  himself  was  guilty  of  conversion,  as  against  the  third  person, 
the  principal  was  not  bound,  alUiough  such  person  treated  with  the  factor 
without  notice  that  he  was  dealing  for  another.  The  case  of  Daubigny  v.  Du^- 
vol,  5  T.  R.  604,  holds,  however,  that  if  a  factor  pledge  the  goods  of  bis  prin- 
cipal, the  latter  may  recover  their  value  in  trover  against  the  pledgee  on  ten- 
dering to  the  factor  what  is  due  to  him,  without  any  tender  to  the  pledgee. 
In  the  United  States,  independent  of  the  factors'  acts,  the  rule  is  well  set- 
tled that  a  factor  can  not  pledge  his  principal's  goods  to  secure  his  own  debtt 
Bott  V.  McCoy,  66  Am.  Dec.  223;  Van  Amringe  v.  Peabody,  1  Mason,  440; 
Evans  v.  Potter,  2  Gall.  12;  Warner  v.  Martin,  11  How.  209;  Kennedy  v. 
Strong,  14  Johns.  128;  Rodriguez  v.  H^ernan,  5  Johns.  Ch.  417»  429;  Kelly 
V.  Smith,  1  Blatchf.  290;  First  National  Bank  v.  Nelson,  38  Ga.  391,  399; 
Kinder  v.  Shaw,  2  Mass.  397;  Newhold  v.  Wright,  4  Rawle,  195;  WaUher  y. 

Wetmore,  1  E.  D.  Smith,  7,  24;  WrigM  v.  Solomon,  19  Gal.  64;  MeicJiants*  Na- 
tional Bankv.  Trenholm,  12  Heisk.  620;  McCreary  v.  Oaines,  66  Tex.  485;  S. 
O.,  40  Am.  Rep.  818;  Cray  v.  Agnew,  95  111.  316.  And  in  Louisiana  this  is 
iield,  notwithstanding  the  act  of  1876:  Insurance  Co,  v.  Kiger,  103  U.  S.352. 
A  usage  of  factors  to  pledge  the  goods  of  their  principals  is  bad:  Nefohold  v. 

Wright,  4  lUiwle,  195. 

It  has  been  held,  however,  that  while  a  factor  can  not  pledge  the  goods  for 
bis  own  debt,  he  may  pledge  them  for  the  payment  of  duties  accruing  on  the 
specific  goods;  Evans  v.  Potter,  2  Gall.  12;  or  to  the  extent  of  his  lien  or  in- 
terest:  Warner  v.  Martin,  11  How.  209;  Blair  v.  Childs,  10  Heisk.  199; 
Louisville  Bank  v.  Boyce,  78  Ky.  42;  S.  C.,  39  Am.  Rep.  198;  but  this  is  de- 
nied: Merchants^  Nal.  Bank  v.  Trenholm,  12  Heisk.  520;  and  see  Bonito  v. 
Mosquera,  2  Bosw.  401,  413,  414.  So  if  a  merchandise  broker,  to  whom 
goods  are  delivered  by  his  principal,  with  power  to  sell,  deliver,  and  receive 
payment,  deposit  them  in  the  usual  course  of  trade  with  a  commission  mer- 
chant, connected  in  business  with  a  licensed  auctioneer,  who  advances  hla 
notes  thereon,  the  deposit  binds  the  principal,  who  can  not  recover  the  value 
of  the  goods  in  trover:  LaussaU  v.  LvppincoU,  9  Am.  Dec.  440;  and  see  the 
observations  on  this  case  in  the  note  thereto;  and  it  is  held  that  where  a  factor 
<leposited  the  goods  with  other  factors  to  sell,  and  the  latter  made  advances 
thereon,  and  had  no  knowledge  of  any  other  claimants  than  the  consignee, 
the  subagent  had  a  lien  on  the  goods:  Bowie  v.  Napier,  10  Id.  641.  It  if 
aJso  held  that  a  factor  may  pledge  goods  of  his  principal  if  he  purchases  them 
in  his  own  name:  Leet  v.  Wadsworih,  6  Gal.  404;  and  if  goods  are  consigned 
to  a  factor  to  be  sold,  and  the  proceeds  applied  to  the  payment  of  notes  exe* 
tmted  to  him  by  the  consignor,  on  a  wrongful  pledge  of  them  by  the  factor  to . 
%  bank  to  secure  a  loan,  the  bank,  having  knowledge  sufficient  to  put  it 
on  inquiry  as  to  the  consignor's  rights,  is  bound  to  apply  the  proceeds  to  the 
payment  of  the  notes:  St.  Louis  Bank  v.  Ross,  9  Mo.  App.  399.  A  factor, 
idtiiongh  he  can  not  pledge,  may  deliver  the  goods  to  a  third  person  as  8» 
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cmtjt  witik  notioeof  his  lien,  and  aa  his  agmt  to  keep  the  poMenkm  for  him» 
hi  order  to  preserve  the  lien:  Urquheart  r.  McTver,  4  Johns.  103;  and  see,  to 
the  nme  ^eet^  MeOombie  t.  Ik^vkM^  7  Baat^  6.  The  principal's  receiTing 
money  arising  from  the  sale  of  goods  by  a  factor,  who  had  preyioosly  pledged 
the  goods  without  aatbority,  will  not  be  regarded  as  a  oonfinnation  of  the 
sale  and  aa  an  afiSnnanee  of  the  pledge,  if  the  principal  was  ignorant  of  the 
sooroe  from  which  the  money  came  at  the  time  he  rooeiyed  it:  BoU  t.  McCoy t 
66  Am.  Dec.  223.  A  ^M^r,  when  he  pledges,  is  estopped  by  his  act,  and  can 
not  be  allowed  to  allege  lus  own  violation  of  anthority  to  set  aside  the  tran^ 
fer  and  recover  the  goods;  and  he  can  not  subsequently  sell  the  goods  and 
enable  the  vendees  to  set  aside  the  contract  of  pledge,  where  such  contract 
has  not  been  disaffirmed  by  the  principal:  Id.  Intimately  connected  with  a 
fitustor's  power  to  pledge  is  his  power  to  deliver  the  goods  in  payment  of  his 
own  debt.  In  Benny  v.  Bhode»t  18  Mo.  147,  it  is  held  that  a  faustor  oan  not 
deliver  his  principal's  goods  to  another  in  payment  of  the  factor's  own  ante- 
cedent debt;  the  principal's  title  is  not  divested,  and  the  circumstance  that  the 
factor  has  a  lien  on  the  goods  makes  no  difference;  and  to  the  same  eflRset  is 
Benny  v.  Pegram^  Id.  191. 

2.  Under  Faetcrt^  Acts, — The  hardship  produced  by  the  common-law  rule 
with  reference  to  pledges  by  factors  gave  rise  to  the  passage  in  England  of 
the  so-called  "factors'  act,"  4  Geo.  IV.,  c.  83,  which  has  subsequently  been 
re-enacted  in  an  amended  fonn  in  6  €^.  IV.,  c.  94,  and  5  &  6  Vict.,  a  39, 
fay  which  factors  and  other  agents  may  pledge  their  principal's  goods  under 
certain  circumstances.  By  the  statute  of  Victoria  it  is  provided  that  "any 
agent  who  shall  thereafter  be  intrusted  with  the  possession  of  goods,  or  of  the 
documents  of  title  to  goods,  shall  be  deemed  and  taken  to  be  the  owner  of 
snch  goods  and  documents,  so  far  as  to  give  validity  to  any  contract  or  agree- 
ment by  way  of  pledge,  lien,  or  security  bona  fide  made  by  any  perK>n  with 
snch  agent,  or  intrusted  as  aforesaid,  as  well  for  any  original  loan,  advance, 
or  payment  made  upon  the  security  of  such  goods  or  documents,  as  abo  for  any 
further  or  continuing  advance  in  respect  thereof,  and  such  contract  or  agree- 
ment shall  be  binding  upon  and  good  against  the  owner  of  snch  goods,  and  all 
persons  interested  therein,  notwithstanding  the  person  claiming  snch  pledge  or 
lien  may  have  notice  that  the  person  with  whom  such  contract  or  agreement 
is  made  is  only  an  agent."  It  will  be  impossible  here  to  consider  these  stat* 
ntes  to  any  full  extent.  Their  general  scope  will  be  found  discussed  by  Lord 
8t.  Leonards  in  Na»ulthaw  v.  Brownriggt  2  De  G.  M.  ft  G.  441;  by  Page- 
Wood,V.  C,  in  Jewan  v.  WhUwortk,  L.  R.,  2  Eq.,  692;  and  by  Lord  Coleridge 
in  Cole  v.  North  Wutem  Bank^  Id.,  9  G  P.,  470.  Under  the  statute  of 
Victoria 6onajS<ie  and  continuing  advances  are  protected;  but  the  statute  does 
not  cover  pledges  made  by  factors  to  protect  antecedent  debts:  Learoyd  v. 
Bo^neon^  12  Mee.  ft  W.  745;  Jewan  v.  WhUworth,  L.  B.,  2  Bq.,  692;  Macnee 
V.  Ooret,  Id.,  4  Bq.,  315;  Porialie  v.  Teiiey,  Id.,  5  Eq.,  140.  An  agent  "  in- 
trusted with  the  possession  of  goods,  or  of  the  documents  of  title  to  goods^" 
within  the  factors'  acts,  is  one  who  is  intrusted  as  agent  for  sale;  and  conse- 
quently one  whose  authority  to  sell  has  been  revoked  can  not  make  a  valid 
pledge  of  goods  which  had  been  intrusted  to  him  for  sale,  but  which  he  has 
wrongfully  retained  after  his  anthority  has  been  revoked,  and  the  goods  de- 
manded firom  him  by  his  principal:  FvLoUie  v.  Montis^  Id.,  3  C.  P.,  268;  Id.,  4 
C.  P.,  93. 

Factors'  acts  have  been  enacted  also  in  several  of  the  states.  Under  the 
New  York  factors'  act,  Laws  1830,  c.  179;  3  N.  Y.  B.  S.,  7th  Banks'  ed., 
12257,  a  fmator  has  power  to  pledge  in  the  ordinary  course  of  business;  and  m 
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pledgee  who  has  acted  in  good  faith,  without  notice,  and  made  a  new  advaaoe 
or  gave  a  new  obligation  on  the  credit  of  the  goods,  ia  protected  to  the  ex- 
tent of  his  boTta  fide  advances  or  liabilities.     See,  as  illustrating  these  propo- 
sitions, Jennings  v.  Merrill,  20  Wend.  0;  Stevens  v.  WiUon,  0  Hill,  512;  S.  C. 
on  appeal,  3  Denio,  472;  CartwrigJU  v.  WUmerding,  24  N.  Y.  521;  First  Na- 
turned  Bank  v.  Shaw,  61  Id.  283;  Kinsey  v.  Leggett,  71  Id.  3S7.    The  ship- 
ment mnst  have  been  in  the  factor's  name:  Covell  v.  Hill,  6  Id.  374;  U'ilson  v. 
Nason,  4  Boew.  155;  BonUo  v.  Mosquera,  2  Id.  401;  First  National  Bank  v. 
Shaw,  61  N.  Y.  2S3;  Kinsey  v.  Leggett,  71  Id.  387;  and  the  possession  of  the 
factor  contemplated  by  the  act  is  the  actual  as  distinguished  from  the  con- 
structive possession:  Ilowland  v.  Woodruff,  60  Id.  73.     As  under  the  New 
York  act,  by  the  Pennsylvania  factors*  act  of  1834,  if  the  pledgee  knew  that 
the  goods  were  owned  by  a  principal,  he  will  not  be  protected;  and  the  prin- 
cipal may  recover  in  replevin  without  repayment  of  the  loan:  Machf  v.  2>U- 
linger,  73  Pa.  St.  85.    Compare  in  this  connection  the  statute  of  Victoria  quoted 
supra.     In  Missouri  a  factor  may  pledge  his  consignor's  goods  to  the  extent  of 
advances  and  charges  thereon,  but  no  further:  Steiger  v.  Third  NaliontU 
Bank,  2  McCrary,  494;  and  in  Louisiana  he  can  not  pledge  for  Iiis  own  debt: 
Insurance  Company  v.   Kiger,   103  U.   S.  352.     Under  botli  the  Wisconsin 
warehouse  receipt  act  and  the  factors'  act,  if  a  principal  empowers  liis  factor 
to  purchase  and  retain  a  negotiable  warehouse  receipt,  or  transfers  to  him 
possession  of  such  receipt,  the  factor  has  power  not  only  to  sell  but  to  pledge 
the  receipt  to  one  dealing  with  him  in  good  faith,  and  notice  that  he  holds 
the  receipt  as  factor  is  not  notice  of  any  limib  of  his  power,  as  between  him 
and  his  principal,  to  sell  or  pledge  it;  though  such  sale  or  ^^Icdge  wHl  not 
bind  the  principal  if  the  vendee  or  pledgee  has  notice  that  it  is  made  in  vio- 
lation of  the  principal's  instructions:  Price  v.  Wisconsin  etc.  Lis.  Co.,  43  Wis. 
2G7.     But  in  Victor  etc,  Co,  v.  Heller,  44  Id.  205,  it  was  held  that  neither 
at  the  common  law  nor  under  the  factors'  act  could  a  person  intrusted  witii 
merchandise  simply  as  agent  for  its  sale  dispose  of  it  by  barter  to  one  who 
knows  the  goods  bartered  to  be  for  the  agent's  own  use,  or  pledge  it  for  his  own 
indebtedness  for  goods  sold  to  him  as  for  his  own  use.   The  Calif omiacivil  code, 
section  2991,  provides  that  *'  one  who  has  allowed  another  to  assume  the  ap- 
parent ownership  of  property  for  the  purpose  of  making  any  transfer  of  it 
can  not  set  up  his  own  title  to  defeat  a  pledge  of  the  property,  made  by  the 
other  to  a  pledgee  who  received  the  property  in  good  faith,  in  the  ordinary 
course  of  business,  and  for  value;"  and  under  this  it  is  held  that  the  transfer 
of  a  warehouse  receipt,  by  an  agent  for  sale,  to  one  in  good  faith,  and  in  the 
ordinary  course  of  business,  operated  as  a  transfer  to  the  holder  of  the  title 
to  the  goods  covered  by  the  receipt;  and  that  a  pre-existing  debt  was  a  suffi- 
cient consideration:  Davis  v.  Russell,  52  Cal.  611.    In  this  connection  see 
section  2368,  subdivision  2,  of  the  same  code,  which  seems  to  conflict  with 
the  section  above  given,  but  probably  refers  to  the  authority  of  factors  as 
between  themselves  and  their  principals  only.     Of  course  these  factors'  acts 
are  only  designed  to  protect  third  persons  dealing  with  factors,  and  do  not 
affect  the  liability  of  factors  to  their  principals  for  a  wrongful  pledge. 

Pov.  ER  OP  Factors  to  Insure. — Factors  having  goods  in  'heir  possession 
may  insure  them,  but  they  arc  not  bound  to  do  so,  unless  they  have  received 
orders  to  insure,  or  the  usage  of  trade  or  the  habit  of  dealiug  between  them 
and  their  principals  raises  an  obligation  to  insure:  Story  on  Agency,  sec.  111{ 
Brishan  v.  Boyd,  4  Paige,  17;  Schatffer  v.  Kirk,  49  lU.  251;  Shoer^feld  v. 
Fleisher,  73  Id.  404;  Waters  v.  Monarch  etc.  Ins.  Co.,  5  El.  &  BL  870;  and 
CsL  Civ.  Code,  s^o.  2368,  subd.  1;  and  they  may  insure  the  goods  in  thsit 
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own  namas  to  the  full  ▼alne:  BriAan  t.  Boyd,  4  Ftuge,  17;  ^ita  /ml  Co.  t. 
JaetgoH,  18  R  Hon.  242;  De  Forest  v.  FvUon  F.  /im.  Co.,  1  Hall,  84.  If  • 
factor  who  is  in  any  case  required  to  insure  lus  principal's  goods  fails  to 
do  so»  he  becomes  the  insurer  himself,  and  liabb  as  soch  in  the  event  of  loss, 
in  which  case  he  is  entitled  to  credit  for  premiums  which  should  have  been 
paid:  Paley  on  Agency,  18;  De  TadeU  v.  CrouMcU,  2  Wash.  132;  Shoe^feld 
▼.  FleMer,  73  IlL  404. 

Factor's  Lisn. — A  factor  has  a  general  lien  on  goods  of  his  principal  in 
his  possession,  their  proceeds  and  securities  taken  for  the  price,  for  atlvanoes, 
expenses,  and  commissions,  and  extending  to  the  general  balance  of  his 
aoconnts,  but  not  to  debts  outside  the  agency:  Paley  on  Agency,  128,  147; 
2  Kent's  Com.  610;  Story  on  Agency,  sec.  376;  Whart.  on  Agency,  sees. 
767,  768,  775;  Kruger  v.  IfOcox,  Amb.  252;  Oodin  v.  London  A^sur,  Co.,  1 
W.  Black.  104;  S.  C,  1  Burr.  489;  Cfreen  v.  Farmer,  4  Id.  2214,  2218;  Hud- 
§nn  ▼.  Oranger,  5  Bam.  &  Aid.  27;  Ilodaon  v.  Pajfson,  5  Am.  Dec.  439;  PaUeracn 
T.  MeOahey,  13  Id.  298.  and  note:  McKemie  v.  Nevins,  38  Id.  291;  Lambeth 
V.  TumbuU,  39  Id.  53C;  Knapp  v.  Alvord,  40  Id.  241;  MaHin  v.  Pope,  41  Id. 
€6;  Bryee  v.  Brooks,  26  Wend.  367;  P^»ch  v.  Dickson,  1  Mason,  9;  Sewell  v. 
I^ieholSy  34  Me.  582;  Myer  v.  Jacobe,  1  Daly,  32;  UnUed  States  v.  VUUdonga, 
23  Wall.  35;  Broum  v.  Combs,  63  N.  Y.  598.     This  lien  extends  to  debU  con- 
nected with  the  agency,  which  the  factor  has  undertaken  as  surety  or  for  the 
aooommodation  of  the  principal:  DrinkuxUer  y,  Goodwin,  Cowp.  251;  //am- 
mond  V.  Barclay,  2  East,  227;  Hidden  v.  IValdo,  55  N.  Y.  294;  and  to  inter- 
est  on  subsequent  advances:  Heins  v.  Peine,  6  Robt.  420.    Bot  possession 
of  the  goods  with  the  consent  of  the  principal  is  required  before  the  lien  can 
attach:   Paley  on  Agency,  137;  Whart.  on  Agency,  sec.  769;  Holland  v. 
Humble,  1  Stark.  143;  Bank  of  Rochester  v.  Janes,  55  Am.  Dec.  690;  ^rotra 
T.  Wiggin,  16  N.  H.  312.    An  important  question  in  this  connection  is.  Can 
the  lien  of  a  factor,  who  has  accepted  bills  or  made  advances  on  the  faith  of 
goods  consigned  to  him,  attach  before  the  goods  are  in  his  actual  possession? 
Certain  English  cases  answer  this  in  the  negative:  Kiuloch  v.  Craig,  3  T.  R. 
119;  Nichols  v.  Clent,  3  Price,  547;  Bruce  v.  WaU,  3  Mee.  &  W.  15. 

In  Davis  v.  Bradley,  28  Vt.  118,  Kedfield,  J.,  held  that  to  give  a  factor  a 
lien  upon  goods  consigned  to  him  but  not  actually  received,  the  following  in- 
cidents must  occur:  1.  The  consignment  must  be  in  terms  to  the  factor;  2. 
As  against  creditors  and  subsequent  purchasers  of  the  consignor  it  is  requi* 
site  that  the  consignee  should  have  made  advances  and  acceptances  upon  the 
faith  of  the  particular  consignments.  The  shipper's  receipt  had  been  sent  to 
the  factor,  but  Judge  Bedfield  approved  of  Holbrook  v.  WiglU,  35  Am.  Dec. 
607»  where  there  was  no  symbolic  delivery  by  a  bill  of  lading  or  carrier's  re- 
ceipt^ but  where  it  was  held  that  consignees  making  acceptances  on  the  faith 
of  the  goods  had  a  lien  thereon.  The  learned  judge  also  approved  of  the  case 
of  Bryaans  v.  Nix,  3  Mee.  &  W.  775,  holding  that  the  one  at  bar  could  net 
be  distinguished  from  it.  The  latter  case  decides  that  there  may  be  a  symbol- 
ical delivery  by  a  carrier's  receipt  or  bill  of  lading,  whereby  the  factor's  lien 
will  attach  to  goods  shipped  to  him;  but  the  goods  for  which  the  receipt  was 
given  must  have  been  actually  shipped.  The  early  cases  of  Kinloch  v.  Craig, 
Nicfioh  V.  Clent,  and  Bruce  v.  WaU,  cited  above,  were  distinguished  on  the 
ground  that  in  none  of  them  was  there  any  documentary  or  other  evidence 
to  prove  that  the  intention  of  the  consignors  was  to  vest  the  property  in  the 
consignees  from  the  moment  of  delivery  to  the  carrier.  This  rule,  that  con- 
signment alone  to  a  factor,  who  has  made  advances  or  incurred  liabilities  on 
the  credit  of  the  goods  consigned,  is  insufficient  to  enable  his  lien  to  attach} 
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tnit  that  deliTwy  to  him  of  a  bill  of  lading  or  carrier's  raceipt,  with  the  de- 
■ign  of  giving  him  control  of  the  goods,  is  sufficient,  wonld  seem  to  be  the 
tme  doctrine,  and  is  either  held  or  recognized  in  the  following:  HcuUe  ▼.  Smithy 
1  Bos.  ft  Pal.  563;  ValU  v.  Cerr^'s  Adm'r,  36  Mo.  675;  Leuns  v.  Oalena  etc 
B.  R.,  40  m.  281;  Strahom  v.  CTnum  etc.  Co.,  43  Id.  424;  BotiMr  y.  Manh, 
48  Am.  Dec.  754;  Bank  of  Rochester  v.  Jones,  55  Id.  290;  see,  however. 
Winter  ▼.  CoU,  7  N.  Y.  288.  In  Desha  v.  Pope,  41  Am.  Dec  76,  the  lien 
was  held  to  attach  when  the  bill  of  lading  was  given  to  the  carriers  to  be  de- 
livered to  the  factor;  bat  see  Bonner  v.  Marsh,  48  Id.  754.  Placing  goods 
npon  drays  of  an  agent  of  the  factors,  for  the  purpose  of  traosportation  to 
their  warehouse,  places  the  goods  in  the  factors'  possession  sufficiently  to 
support  their  lien  from  that  time:  Bums  v.  Kyle,  56  Ga.  24;  and  see  Bonner 
V.  Marsh,  supra,  as  to  delivery  to  agents  being  sufficient,  in  general.  On  the 
other  hand,  certain  cases  go  to  the  extent  of  holding  that  delivery  to  a  com- 
mon carrier  consigned  to  the  factor  is  alone  sufficient:  Wade  v.  HamiUon,  30 
Ga.  450;  EUioU  v.  Cox,  48  Id.  39;  Hardeman  v.  De  Vaughn,  49  Id.  596;  and 
see  Nelson  v.  Chicago  etc,  B,  B.,2  111.  App.  180;  and  others  hold  the  oppo- 
site extreme,  that  the  factor  must  have  possession  of  the  goods  by  himself  or 
agent,  and  possession  of  the  bill  of  lading  is  insufficient:  Woodruff  y,  Nash' 
vUle  etc.  B.  B,,  2  Head,  87;  Saundei-s  v.  BartieU,  12  Helsk.  316;  Oliver  v. 
Moore,  Id.  482.  Both  of  these  views  are  open  to  criticism.  The  factor's 
lien  may  be  lost  or  waived  by  agreement  of  the  parties  or  by  implication: 
Paley  on  Agency,  147;  Whart.  on  Agency,  sec.  772;  Shiffer  v.  Feagfin,  51 
AUl  335;  Heard  v.  Bussell,  59  Ga.  25;  but  the  legal  inference  where  a  factor 
makes  advances  is  that  they  were  made  upon  the  joint  credit  of  the  princi- 
pal's personal  security  and  of  the  goods  and  money  that  might  come  to  hia 
hands;  and  the  factor  may  relinquish  either  without  affecting  his  right  to 
look  to  the  other:  Martin  v.  Pope,  41  Am.  Dec.  66.  The  lien  of  a  factor  is 
a  personal  privilege.  "  None  but  the  factor  himself  can  set  up  this  privilege 
against  the  owner.  It  is  a  personal  privilege,  and  can  not  be  transferred, 
nor  can  the  question  arise  between  any  but  the  principal  and  factor: "  HoUjf 
V.  Huggtford,  19  Id.  303,  per  Parker,  G.  J.;  but  see  Oage  v.  Allison,  2  Id. 
682,  as  to  the  right  of  a  factor's  executors  to  retain  the  goods  for  his  lien.  A 
factor  may  foreclose  his  lien  by  equitable  action,  and  is  entitled  to  a  defi- 
ciency judgment:  Whitman  v.  Horton,  14  Jones  ft  S.  531.  As  to  a  factor's 
right  to  sell  the  goods  to  reimburse  himself,  see  BaUey  v.  Bendey,  87  111.  556; 
Ibrdyee  v.  Peper,  16  Fed.  Rep.  516. 

Suits  by  Factobs  and  Principals  against  Thikd  Pessons. — ^The  rule  is 
laid  down  by  Mr.  Wharton  that  "  as  a  factor  has  a  special  ownership  in  goods 
consigned  to  him,  he  may  sue  in  his  own  name  for  the  price  of  such  goods 
when  sold  by  him:"  Whart.  on  Agency,  sec.  755;  and  see  Sadler  v.  Knight^  4 
Camp.  195;  Toland  v.  Murray,  18  Johns.  24;  Murray  v.  Toland,  3  Johns. 
Oh.  569;  Oirard  v.  Taggart,  5  Serg.  &  R.  19,  27;  Graham  v.  DuckwaU,  6 
Bush,  12;  ndey  v.  Merriam,  54  Am.  Deo.  721;  or  for  damages  for  breach  of 
contract:  Oroover  v.  Warjield,  50  Ga.  644;  and  under  the  reformed  proced- 
ure, a  factor  who  contracts  in  his  own  name  on  behalf  of  his  principal  is  a 
trustee  of  an  express  trust,  and  may  sue  in  his  own  name  for  the  price:  Grin' 
neU  V.  Schmidt,  2  Sandf.  706;  Ladd  v.  ArkeU,  5  Jones  &  S.  35.  So  a  factor 
may  sue  in  his  own  name  for  trespasses  or  torts  committed  on  the  goods  while 
in  his  possession:  Whart.  on  Agency,  sec.  755;  or  he  may  maintain  trover  or 
replevin  if  they  be  wrongfully  withheld  from  him.  See  Ladd  v.  ArkeU,  5 
Jones  &  S.  35;  De  Forest  v.  Fulton  F,  Ins.  Co.,  1  Hall,  84,  110;  HcHkrook  v. 
Wright,  35  Am.  Deo.  607.    But  where  suit  is  brought  by  the  faotor^  the  da- 
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fendant  is  entitled  to  any  defenae  whieh  ooald  hare  been  made  againat  tlia 
principal  had  the  rait  been  bronght  by  the  Utter:  Whart.  on  Agency,  seo.  75S. 
The  principal  may  also  ene  the  vendee  in  his  own  name  for  the  price  of 
goods  sold  by  the  factor,  or  for  damages  for  non-performance  of  the  oontract: 
Whart.  on  Agency,  sec.  762;  Jldey  v.  Merriam^  54  Am.  Dec  721;  QWurd  ▼. 
Taggart^  5  Seig.  &  R.  19,  27;  and  this,  although  the  principal  was  unknown 
at  the  time  of  the  sale,  and  the  vendee  sappoeed  the  factor  to  be  the  real 
owner:  Whart.  on  Agency,  sec  702;  Il^eyv,  Merriam,  54  Am.  Dec  721; 
WaUer  v.  Boas,  2  Wash.  283;  Kelley  v.  Aftauon,  7  Mass.  319;  Leveriek  v.  Meiff$^ 
1  Cow.  645;  Merrick's  £tkUf,  5  Watts  &  S.  0.  In  saiU  by  the  principal,  as 
in  other  cases,  the  factor's  private  debt  can  not  be  set  off  against  the  vendee's 
debt  on  the  sale:  Whart.  on  Agency,  sec  741;  CaUeraU  v.  Hindle,  L.  R.,  1 
C.  P.,  186;  DrcMser  v.  Norwood,  17  C.  B.,  N.  S.,  466;  Guy  w  Oakteju  13 
Johns.  331;  Miller  y.  Lea,  35  Md.  396;  bat  the  rule  is  otherwise  if  the  factor  is 
held  ontas  principal:  Whart.  on  Agency,  sees.  741,  762;  Otorge  v.  ClageU,  7  T. 
R.  359;  liabone  v.  Williams^  Id.  360,  note;  Carr  v.  Uinchlif,  4  Barn.  &,  Cress. 
547;  Turner  v.  Thomas,  L.  R.,  6  C.  P.,  610;  Jlogan  v.  iih<jrb,  24  Wend.  45S; 
Merrkl^s  Estate,  5  Watts  &  8.  9;  MiUer  v.  Lea,  35  Md.  396.  Payment  may 
be  made  to  the  principal  against  the  orders  of  the  factor:  Golden  v.  Levy,  6 
Am.  Dec.  555;  and  in  general  it  has  been  held  payment  must  not  be  made  to 
the  factor  after  nutice  from  the  principal:  Kelly  v.  Munson,  5  Id«  47. 

Factor's  Liabilttt  to  Thibo  Pbbsons. — As  in  the  case  of  other  agenta, 
factors  may  undoubtedly  become  personally  responsible  when  they  deal  with 
third  persons  without  disclosing  their  agency:  Story  on  Agency,  sec  266; 
Whart.  on  Agency,  sec  788;  although  the  principal,  when  afterwards  dis- 
covered, may  also  be  held:  Id.  In  Hastings  v.  Levering,  13  Am.  Dec.  420,  it 
is  held  that  a  factor  who  sells  oil  with  a  warranty  of  quality,  without  desig- 
nating himself  as  agent,  is  personally  liable  on  the  warranty,  although  he  had 
settled  with  the  principal  before  notice  of  the  breach,  and  although  the  ven* 
dee  was  informed  before  action  brought  that  the  factor  was  not  acting  for 
himself. 

PftnrciPAL's  RiOHT  to  Follow  Oooss  osl  thbb  PBOOiinB.—The  general 
doctrine  is,  that  where  a  principal  can  trace  his  goods  into  the  hands  of  a 
factor,  he  may  follow  the  identical  articles  or  their  proceeds,  or  securities 
tdken  therefor,  as  long  as  they  can  be  distinguished,  into  the  possession  of 
the  factor,  or  of  his  legal  representatives  or  assignees;  2  Kent's  Com.  623; 
Whart.  on  Agency,  sec  763;  Price  v.  Raisian,  1  Am.  Dec.  260;  ChesterJUld 
M/g.  Co.  V.  DeKon,  16  Id.  367;  Tayhr  r.  Plumer,  3  Man.  &  SeL  562;  Veil  v. 
Pelray,  4  Wash.  106;  Tlwrnpson  y.  Perkins,  3  Mason,  232;  Sh^er  v.  Mont- 
gomery, 66  P^  St.  329;  Farmeri  etc  Bank  v.  King,  57  Id.  202.  This  has  been 
frequently  so  held  in  England  in  the  esse  of  a  Actor's  becoming  bankrupt,  the 
statute  of  21  Jac  L,  c  19,  sees.  10, 11,  and  the  subsequent  amendatory  statutes 
of  6  Geo.  IV.,  c  16,  sec  72,  and  12  k  13  Vict,  c  106,  sec  125,  being  held  not 
to  apply;  Tooke  v.  HcUinsworlh,  5  T.  R.  215, 226;  VAposirt  v.  Le  Plaislrier, 
dted  1  P.  Wms.  318;  Godfrey  t.  Fwno,  3  Id.  185;  RyaJlX  v.  RoUe,  1  Atk.  105, 
174;  A»ttv.  Wurman,  Willes,  400;  Brystm  v.  Wylit,  1  Bos.  &  PuL  83,  note,  per 
BuUer,  J.;  H(m\  v.  Baker,  9  East,  215,  244;  HanUUan  v.  BeU,  10  Ex.  545; 
WMtfield  V.  Brand,  16  Mee.  ft  W.  282;  and  see  Price  v.  Ralston,  1  Am.  Dec 
260;  Messiero  v.  Amery,  1  Yeates,  533,  540;  Thompson  v.  Perkins,  3  Mason, 
232.  But  if  the  goods  are  in  the  bankrupt's  possession  under  such  ciroum- 
stancea  as  to  make  him  appesr  the  true  owner,  the  principal  may  lose  the 
goods:  Hamilton  v.  Bell,  10  Ex.  545;  Livesay  v.  Hood,  2  Camp.  83;  Shaw  v. 
Harvey,  1  Ad.  ft  EL  920.    So  if  the  proceeds  have  been  disposed  of  by  the 
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legal  repreflentativefl  or  assigneea  in  their  representative  cliaracter,  before 
Dotioe  of  the  principalis  claim:  2  Kent's  Ck>m.  623;  Whart.  on  Agency,  see. 
763;  ret/  v.  Petray,  4  Wash.  105;  Taylor  v.  Plumer,  3  Man.  ft  SeL  502. 
Where  a  factor  deposited  in  a  bank  to  an  account  by  itself  all  drafts  receivecl 
by  him  for  sales,  the  fact  that  his  deposits  incladed  his  commissions  is  not  such 
a  mixing  of  funds  as  will  prevent  the  principal  from  following  them:  Rich" 
ardtion  v,  St,  Louis  NcU,  Bank,  10  Mo.  App.  246.  Persons  whose  goods  are 
sold  by  their  factors  were  held  in  Ward  v.  Brandt,  13  Am.  Dec  352,  to  have 
no  lien  on  the  debt  arising  from  the  sale,  in  case  the  proceeds  could  not  be 
identified  in  the  principal's  hands.  If  a  factor,  under  an  entire  contract  for 
a  gross  sum,  sells  goods,  some  of  which  belong  to  himself  and  some  to  his 
principal,  the  latter  can  not  maintain  an  action  against  the  purchaser  for  the 
value  of  the  goods:  Boosevelt  v.  Doherty,  129  Mass.  301;  S.  C,  37  Am.  Rep. 
856. 

Principal,  whsthbh  can  Sub  Factob  without  Demand. — ^It  is  laid 
down  that  a  factor  to  whom  goods  have  been  sent  to  be  sold  on  commission 
can  not  be  sued  until  after  demand  made  or  instruction  to  remit:  WharL  on 
Agency,  sec.  787;  Topham  v.  Braddick,  1  Taunt.  572;  Bums  v.  PUltbury,  17 
N.  H.  66;  Ferris  v.  Paris,  10  Johns.  285;  Cooley  v.  Bats,  24  Wend.  203; 
Nalden  v.  Crqfts,  4  E.  D.  Smith,  490;  Brink  v.  Dolsen,  8  Barb.  337;  see, 
however,  Clark  v.  Moody,  17  Mass.  145;  Dodge  v.  Perkins,  9  Pick.  368.  So 
a  factor  having  moneys  in  his  hands  arising  from  a  sale  is  liable  for  interest 
thereon  only  after  demand  made  by  the  principal,  if  he  has  promptly  ren- 
dered account  sales,  unless  a  special  usage  of  trade  is  shown,  or  a  failure  to 
remit  according  to  instructions:  l^yree  v.  Parham*s  ExV,  66  Ala.  424.  And 
to  render  a  factor  liable  for  conversion,  demand  must  bo  made  while  the 
property  or  its  proceeds  is  in  his  hands,  or  it  must  be  shown  that  he  had 
notice  of  the  true  owner's  rights  or  of  the  want  of  title  of  the  party  placing 
the  goods  in  his  hands:  Boach  v.  Turk,  9  Heisk.  706;  S.  C,  24  Am.  Rep. 
860. 

Factobs  of  Foreiqn  Principals. — ^The  general  rule  is  stated  to  be  that 
factors  acting  for  persons  residing  in  foreign  countries  are  personally  Uable 
upon  all  contracts  made  by  them,  whether  their  principals  were  disclosed  or 
not:  Paley  on  Agency,  248;  Story  on  Agency,  sec.  268;  New  Castle  Jll/g.  Co. 
V.  Red  River  R,  R,,  36  Am.  Dec  686;  McKenzie  v.  Nevins,  38  Id.  391;  Kirk' 
Patrick  v.  JStainer,  22  Wend.  244;  Rogers  v.  March,  33  Me.  106, 112.  "But^** 
says  Mr.  Wharton,  "  it  mnst  be  remembered  that  this  conclusion  rests  upon 
usage  and  the  intent  of  parties,  not  upon  any  inexorable  rule  of  law.  The 
presumption  is  that  the  factor,  known  to  be  such,  and  trusted  as  snch,  ia  ac- 
cepted as  the  exclusive  debtor;  but  this  presumption  dies  away  if  it  be  shown 
that  the  creditor  intended  to  hold  liable  the  foreign  principal:"  Whart.  on 
Agency,  sec.  791;  and  see  Story  on  Agency,  sec.  268.  Where  also  the  factor 
is  thus  exclusively  looked  to,  he  is  not  only  the  person  to  be  sued,  but  the 
person  to  sue:  Whart.  on  Agency,  sees.  791,  793;  MerricVs  Estate,  6  Watts 
&  S.  9;  but  in  this  connection  it  may  be  well  to  quote  from  Bigelow,  J.,  in 
Barry  v.  Page,  10  Gray,  398.  He  says:  "It  has  been  sometimes  said  that 
when  a  sale  is  made  by  a  factor  for  a  foreign  principal,  the  latter  can  not  sue 
for  the  price.  Tl^s  supposed  exception  has  been  put  on  the  ground  that  m 
such  case  the  presumption  at  law  is  that  exclusive  credit  was  given  to  the 
agent,  and  therefore  the  principal  can  not  be  treated  in  any  manner  whatever 
as  a  party  to  the  contract.  But  the  later  and  better  opinion  is  that  there  is 
no  such  absolute  presumption,  and  that  a  principal,  whether  foreign  or 
domestic,  may  sue  to  recover  the  price  of  goods  sold  by  the  factor,  nnless  il 
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is  Dttde  affiimttttTely  to  Appear  that  ezclnsive  credit  mm  gi^Mi  to  the  agont 
hy  proof  other  than  the  mere  fact  that  the  principal  reaided  in  another  state 
or  eoantry:"  and  see  TaifUor  v.  Prmdergady  3  HiU  (N.  Y.),  72;  lidtff  ▼. 
Meniam^  54  Am.  Deo.  721. 

Dkl  Cbkdekx  Factobs. — ^In  the  language  of  Lord  EUenhoroogh,  "a  oom« 
miaaion  M  credere  is  the  premium  or  price  given  hy  the  principal  to  the  fao- 
tor  for  a  guaranty  :*'  Morris  t.  Cletuhy,  4  Man.  ft  SeL  566,  574.  A  dd 
trtdere  factor,  therefore,  when  he  sella  on  credit,  warrants  the  solvency  of 
the  porchaaer:  Smith's  Mer.  Law,  163;  Whart.  on  Agency,  sec.  784;  Afoc- 
heaaU  ▼.  SeoU^  2  Bro.  P.  C.  280.  A  del  crtdert  faetor'a  contract  is  that  of  a 
guaranty  of  his  vendees,  but  not  of  the  worth  of  bills  purchased  by  bim  and 
remitted  in  payment:  Sharp  v.  EmmeU,  34  Am.  Dec.  554.  It  was  at  one 
time  thought  in  England  that  a  del  credere  factor  was  liable  as  principal: 
Oro9e  y.  Dubois,  1  T.  K  112;  Sue  ▼.  Dickason,  Id.  285;  but  Uter  decisions 
treat  his  liability  as  that  of  a  surety:  Morris  v.  CUasby,  4  Mau.  ft  SeL  566» 
674;  Hornby  v.  Lacy,  6  Id.  166,  171;  Couturier  v.  lleulie,  8  Ex.  40,  56.  The 
American  cases,  however,  follow  the  early  English  decisions,  and  consider 
him  as  absolutely  liable  to  pay  the  price  when  the  credit  has  expired:  Wolf 
T.  Koppd,  43  Am.  Dec.  751;  iS^icoii  v.  Nesmiih,  19  Id.  282;  Leverick  v.  Meigs, 
1  Cow.  645,  664;  Blakely  v.  Jacobson,  9  Bosw.  140,  147;  Sheru>ood  v.  Stons, 
14  N.  T.  267;  CaHwriylU  y.  Oreene,  47  Barb.  9;  Lewis  v.  Brehane,  33  Md. 
412,  425;  contra:  Thompson  v.  Perkins,  3  Slason,  232,  235;  Wolff  y,  Koppel,  5 
Hill  (N.  Y.),  458.  In  reference  to  the  duties  of  such  an  agent,  the  following 
language  is  used  by  Mellish,  L.  J.,  in  Ex  parte  White,  L.  R.,  6  Ch.,  397,  403: 
*  *I  apprehend  that  a  del  credere  agent,  like  any  other  agent,  is  to  sell  aooord- 
ing  to  the  instructions  of  his  principal,  and  to  make  such  contracts  as  he  is 
authorized  to  make  for  his  principal;  and  he  is  distinguished  from  other 
agents  simply  in  this,  that  he  guarantees  that  those  persons  to  whom  he  sells 
shall  perform  the  oontraets  which  he  makes  with  them;"  and  in  Catterall  v. 
Hvsdit,  Id.,  1  C.  P.,  186,  191,  it  was  argued,  where  a  factor  undertook  to 
receive  a  payment  out  of  the  usual  course  of  business,  that  since  he  was  ao^ 
ing  under  a  del  credere  commisaion,  he  was  not  bound  to  the  strict  rule  of 
factorship;  but  Keating,  J.,  aaid:  "We  think  this  makes  no  material  differ- 
ence as  to  the  question  raised  in  this  case.  The  agent  selling  upon  a  del 
credere  oommission  receives  an  additional  consideration  for  extra  risk  in- 
curred, but  is  not  thereby  relieved  from  any  of  the  obligations  of  an  ordi* 
nary  agenty  as  to  receiving  payment  on  account  of  his  principaL"  Dd 
credere  guarantiea  are  held  not  to  be  within  the  statute  of  frauds,  as  being 
promises  to  answer  for  the  debt,  default,  or  miscarriage  of  another;  they  are 
original  agreements  of  suretyship:  Wolff  v.  Koppel,  5  Hill,  458;  S.  0.  on 
appeal,  43  Am.  Deo.  751;  Swan  v.  Nesmith,  19  Id.  282;  Sherwood  v.  Stom^ 
14  N.  Y.  267;  Coukirier  v.  Hastie,  8  Ex.  4a 


Amzdown  v.  Osgood. 

[24  VUUCOST,  278.] 

QunnoK  WILL  NOT  Bs  CoNSiDXBKD  ON  ApFBAL  when  not  raised  In  tha 
oonrt  below. 

NonoB  or  Dissolution  ov  Partnership  must  bk  Actual  as  to  those 
who  have  had  previous  dealings  with  the  firm,  and  notioe  by  publiaatioB 
is  required  as  to  others,  in  order  to  exonerate  a  retiring  partner. 
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Credit  must  bb  Rxoakded  as  Gitek  to  Paktnebship  where  goods  i^ere 
delivered  before  any  publication  of  its  dissolntion  and  the  retiring  part- 
ner remained  in  the  store  as  clerk,  bnt  with  the  old  sign  up. 

Actual  Notice  of  Dissoltttion  of  Pabtkbbship  is  Bequired  in  order 
to  exonerate  a  retiring  partner  as  to  those  who  have  dealt  apom  th^m 
credit  of  the  firm  after  its  dissolation,  but  before  notice  thereof  had  been 
published. 

BooE-Aocx}iTNT.     The  partnership  which  had  existed  between 
the  defendants,  Osgood  and  Minard,  had  been  dissolved  prior 
to  any  dealings  with  the  plaintiffs,  but  after  the  dissolution  the 
business  was  carried  on  in  the  same  store  by  Minard,  with  the 
firm  sign  unaltered,  until  he  failed.     The  first  bill  of  goods, 
marked  "A,"  had  been  purchased  by  Minard  through  the  solicita* 
tions  of  an  agent  of  the  plaintiffs,  who  had  noticed  the  old  sign, 
before  any  publication  of  dissolution,  and  while  Osgood  still 
remained  in  the  store  as  clerk.     Nothing  was  then  said  about 
the  dissolution  of  the  partnership,  and  the  bill  was  made  out  to 
Osgood  &  Minard,  and  sent  with  the  goods  to  Minard's  store, 
in  the  firm  name.     Minard  did  not  know  in  whose  name  the  bill 
was  made  out  until  he  receiyed  it,  and  then  he  did  not  inform 
the  plaintiffs  that  it  was  incorrect.     One  of  the  plaintiffs'  firm 
visited  Minard's  store  between  the  times  of  the  first  and  second 
purchases,  but  nothing  was  said  about  the  dissolution  of  the 
firm,  nor  of  the  plaintiffs'  error  in  charging  the  goods;  nor  was 
anything  said  of  the  dissolution  when  Minard  purchased  the 
second  bill.     Minard  afterwards  made  a  third  purchase  in  his 
own  name,  and  consigned  in  his  own  name  a  quantity  of  mittens 
to  the  plaintiffs,  more  than  sufficient  to  pay  this  bill.     Soon 
after  the  first  purchase,  notice  of  the  dissolution  of  the  firm  had 
been  published  in  the  place  of  business.     The  auditor  found  a 
certain  amount  due  on  the  first  two  bills,  and  judgment  was 
rendered  on  his  report  in  favor  of  the  plaintiffs.    Exceptions 
by  the  defendants. 

A.  Keyes,  for  the  plaintiffs. 

Stoughton  and  Baxter  ^  for  the  defendants. 

By  Court.  There  does  not  seem  to  be  any  good  reason  to  re- 
quire the  plaintiffs  to  set  off  the  value  of  the  mittens  consigned 
to  them  by  Minard  against  the  goods  sold  on  the  credit  of 
Osgood  &  Minard,  if  the  plaintiffs  were  justified  in  so  selling 
the  goods.  For,  first,  no  such  question  appears  ever  to  hava 
been  raised  in  the  case  before  this  time,  and  by  every  role  of 
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pnctioe  it  most  have  been  raised  in  the  court  below  in  order  to 
form  any  ground  of  error  in  this  court.  Secondly,  if  the  two 
first  bills  of  goods  were  fairly  delivered  on  the  credit  of  Osgood 
&  Minard,  then  there  can  be  no  doubt  the  oflfset  must  first  be 
applied  to  extinguish  Minard's  own  debt,  which  may  have  been 
contzBcted  upon  the  faith  of  this  yery  consignment.  The  only 
qaestion,  then,  is,  whether  defendants  are  liable  for  the  goods 
chaiged  to  them. 

The  law  requires  that  upon  the  dissolution  of  a  meicantQe 
partnership  notice  of  such  dissolution  shall  be  published  in  a 
newspaper  circulating  in  the  place  of  such  business,  in  order  to 
exonerate  the  retiring  partner  even  as  to  those  with  whom  the 
firm  have  had  no  previous  dealings,  and  as  to  these  latter  actual 
notice  is  required. 

In  the  present  case  there  can  be  no  doubt  the  goods  wdre 
teally  delivered  upon  the  credit  of  the  partnership,  which  is  the 
ground  of  decision  in  the  case  cited:   PoU  v.  Eyton^  64  Eng. 
Com.  Li.  31.    And  as  to  the  bill  marked  "A,"  the  goods  were 
delivered  before  any  publication  of  dissolution  and  while  Osgood 
still  remained  in  the  store,  as  clerk  to  be  sure,  but  with  the  old 
sign  still  up.     Under  these  circumstances,  it  seems  to  us  the 
credit  most  be  regarded  as  fairly  given  to  the  partnership.    And 
in  regard  to  future  dealings,  we  do  not  see  why  in  justice  the 
plaintiffs  should  not  be  reasonably  entitled  to  the  same  notice 
as  if  the  dealing  had  been  before  the  actual  dissolution.   Osgood 
knew  that  the  firm  would  be  liable  for  all  goods  bought  by 
Minard  on  the  credit  of  the  firm  before  the  publication  of  the 
dissolution,  and  as  he  trusted  him  with  that  power,  it  is  but 
reasonable  he  should  be  bound  to  take  notice  how  he  used  the 
power,  and  be  bound  by  his  use  of  it,  the  same  as  if  he  had  act- 
ual notice,  and  so  in  reality  to  be  bound  by  his  abuse  of  the 
power. 

This  would  impose  upon  him  the  necessity  of  searching  out 
those  with  whom  Minard  had  dealt  upon  the  credit  of  the  firm, 
before  the  publication  of  notice  of  the  dissolution  of  the  co- 
partnership, and  give  them  actual  notice  of  such  dissolution. 
There  seems  to  be  some  equity  in  requiring  this  in  the  present 
ease,  as  if  Osgood  had  had  actual  notice  of  the  purchase  of  the 
first  bill  of  goods  upon  the  partnership  credit. 

The  dissolution  did  not  become  effectual  as  to  third  persons 
until  the  publication.  As  to  everybody  but  the  parties,  the  data 
of  the  dissolution  is  the  time  of  the  publication,  as  the  date  of  the 
raeord  of  a  deed  is  the  date  of  the  deed  to  all  purposes  of  third 
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persons  who  have  aoqniied  interest  in  the  land  sabseqnent  U> 
the  date  of  the  deed. 
Judgment  affirmed. 

QuSSnON    HOT    GOHBIDEBXD    ON    AfPSAL  WHUT    NOT    BiAIBID    UT   CaUBT 

Below:  Nedntt  y.  Dallam^  28  Am.  Deo.  236,  and  prior  oases  in  note;  jDr%ffff» 
T.  Dwight,  31  Id.  283;  Jones  t.  HardeOy,  32  Id.  180;  Schleneker  v.  SUley,  38 
Id.  100;  BeynMB  v.  Rowley,  Id.  233;  Clarh  v.  State,  40  Id.  481. 

Actual  Notice  of  Dissolution  of  PABTNKBsmp  Rbquirbd  as  to  Gufl> 
TOMKBS,  in  order  to  exonerate  a  retiring  partner:  PrenJUM  v.  Sinckur,  26  Am. 
Deo.  288,  and  note,  where  the  question  is  disenssed;  Nott  v.  Dowmng,  Id.  491; 
Waiki'Mon  ▼.  Bank  of  Pennsylvania,  34  Id.  621.  The  principal  case  is  referred 
to  on  this  point  in  Bose  v.  Coffield,  53  Md.  26. 

PUBUOATION  OF  NOTIC£  OF  DISSOLUTION  OF  PaSTNXBSHIP  SuFFICIKNT  AS 

TO  STa.>N0KB8:  Note  to  Prentiee  v.  Sinclair,  26  Am.  Dec.  200;  NoU  t.  Douanu 
ing.  Id.  491;  Walkinaan  v.  Bank  of  Pemuylvania,  34  Id.  521;  Qaaiott  ▼. 
Plgnter^  ate.  Bank,  36  Id.  256. 

RETiRixto  Pabtnxb  Suffekinq  lAs  Nau  TO  Affbab  as  Onb  of  Fibm 
mnst  at  least  be  held  liable  to  those  who  are  misled  by  it:  WaU  r.  BnwsUt^ 
81  Vt.  627,  dtmg  the  principal  case. 


GUBTIB  V.  LtMAN. 

[34  YtaoBoan,  888.] 
iMOMT  OoNSJfiTUTXS  No  pABT  OF  Reoord  under  the  Vermont  statates,  and 
a  mortgage,  to  the  record  of  which  no  index  or  alphabet  was  made  by  the 
town  clerk,  becomes  an  incumbrance  upon  the  land  from  the  time  it  is 
transcribed  upon  the  record,  poetponinj  a  subsequent  deed. 

Bill  in  chancory  to  foreclose  &  moiigage.  The  facts  aze  stated 
in  the  opinion. 

By  Court,  HazJi,  J.  This  is  an  apfpeal  from  chancery.  The 
bill  is  for  the  foreclosure  of  a  mortgage  in  common  form.  The 
complainants  are  the  mortgagees;  one  of  the  defendants,  Edger- 
ton,  being  the  mortgagor,  and  another  defendant,  Lyman,  being 
a  purchaser  under  Edgerton. 

The  facts  found,  and  about  which  there  is  little  or  no  contro- 
yersy,  are  these:  Edgerton  being  indebted  to  the  plaintiffs  by 
note  in  the  sum  of  two  thousand  dollars,  mortgaged  to  them 
certain  lands,  which  mortgage  was  transcribed  upon  the  book 
of  records  of  the  town  on  the  eleyenth  of  June,  1835,  and  duly 
certified  as  recorded;  but  no  reference  to  the  record  was  entered 
upon  the  alphabet.  Subsequently,  the  defendant  Lyman,  with- 
out actual  notice  of  the  mortgage,  and  before  the  record  of  it 
was  alphabeted,  for  the  consideration  of  fiye  thousand  doUani^ 
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purchased  the  same  land  of  the  mortgagor,  his  deed  being  re* 
corded  February  7,  1839.  Both  the  mortgage  and  deed  were 
received  for  record  and  certified  as  recorded  by  Edgerton,  the 
mortgagor,  who  from  March,  1835,  to  March,  1841,  was  the  town 
clerk;  and  the  reference  to  the  mortgage  was  first  entered  on 
the  index  by  the  subsequent  town  clerk  in  August  or  Septem- 
ber, 1844.  There  is  no  evidence  that  the  mortgagees  had  any 
knowledge  of  the  neglect  of  the  town  clerk  to  enter  their  mort- 
gage on  the  alphabet,  and  they  must  be  taken  to  be  ignorant  of 
it.  No  other  objection  is  made  to  the  record  but  the  want  of 
an  index  to  it,  and  it  is  to  be  treated  as  having  been  in  all  other 
lespects  regular  and  sumcient. 

The  question  is  whether  the  neglect  of  the  clerk  to  index  the 
mortgage  shall  render  the  record  of  it  invalid,  so  as  to  postpone 
the  title  of  the  mortgagees  to  that  of  the  subsequent  purchaser. 

The  determination  of  this  question  must  depend  upon  the 
construction  of  the  statutes  of  1797  in  relation  to  the  recording 
of  conveyances,  which  statutes  were  in  force  when  both  deeds 
were  lodged  in  the  town  clerk's  office. 

The  fifth  section  of  the  act  for  regulating  conveyances  of  real 
estate  specifies  the  several  requisites  of  such  conveyances.  It 
declares  "  that  all  deeds  or  other  conveyances  of  any  lands, 
tenements,  or  hereditaments,  lying  in  this  state,  signed  and 
sealed  by  the  pariy  granting  the  same,  having  good  and  lawful 
authority  thereunto,  and  signed  by  two  or  more  witnesses,  and 
acknowledged  by  such  grantor  or  grantors  before  a  justice  of 
the  peace,  and  recorded  at  length  in  the  clerk's  office  of  the 
town  in  which  such  lands,  tenements,  or  hereditaments  lie, 
shall  be  valid  to  pass  the  same  without  any  other  act  or  cere- 
mony in  law  whatever." 

If  the  language  of  this  statute  were  to  be  taken  in  its  ordinary 
sense  and  serve  to  control  our  decision,  there  would  seem  to  be 
but  little  doubt  of  its  efiect.  There  would  in  regard  to  the 
mortgage  appear  to  have  been  a  full  and  literal  compliance  with 
the  words  of  the  statute.  The  mortgage  had  been  transcribed 
at  length  in  the  town  clerk's  office,  and  by  the  proper  officer, 
and  duly  certified  as  recorded;  and  that  is  what  is  commonly 
understood  as  constituting  a  record  of  it. 

It  is  however  said,  that  although  the  ordinary  signification  of 
the  word  "  recorded"  may  be  satisfied  by  what  was  done  in  this 
case,  yet,  that  the  act  regulating  town  meetings,  and  the  choice 
and  duty  of  town  officers,  is  to  be  construed  as  providing  an 
additional  requisite  to  the  record  of  conveyance— in  other  words. 
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as  in  effect  declaring  that  a  deed  shall  not  be  considered  as 
corded  until  an  index  to  it  is  entered  upon  the  alphabet. 

No  such  language  is,  however,  found  in  that  act,  nor  do  we 
think  any  intention  to  ingraft  such  additional  requisite  upon  a 
deed  can  be  fairly  implied  from  the  language  used.  The  object 
of  the  act  is  to  poLat  out  the  duty  of  the  clerk,  not  only  in  the 
making  of  a  proper  record  of  conveyances,  but  also  in  furnish- 
ing facilities  for  their  discovery,  examination,  and  use  by  all 
persons  interested  in  them.  And  to  secure  the  due  performance 
of  these  duties,  the  clerk  is  made  liable  to  the  party  injured  for 
the  neglect  of  them,  and  to  the  security  of  the  party  injured  is 
superadded,  by  a  subsequent  statute,  the  responsibiliiy  of  the 
town.  The  index  or  alphabet,  which  it  is  the  duiy  of  the  clerk 
to  have  annexed  to  his  book,  seems  to  be  one  of  the  facilities  to 
be  used  in  making  search  for  the  record,  not  a  part  of  the  record 
itself.  It  is  his  duty  to  have  an  index,  and  to  enter  upon  it  a 
proper  reference  to  every  record  of  a  conveyance,  and  for  any 
neglect  to  do  so  he  and  the  town  are  liable  for  the  damages  any 
person  may  suffer  by  it.  But  it  is  not  certain  that  any  one  will 
be  injured  by  the  neglect,  and  therefore  the  record  itself  should 
not  be  void.  The  clerk  may  know  the  place  of  the  record  and 
may  point  it  out  to  all  who  may  wish  to  examine  it.  A  purchaser 
may  take  his  deed,  relying  alone  upon  the  representations  or 
covenants  of  his  grantor  without  desiring  to  examine  the  rec- 
ords. An  index,  or  the  want  of  it,  would  seem  to  be  of  no  im- 
portance to  him.  So  if  without  making  any  search,  or  causing 
any  to  be  made,  a  purchaser  should  rely  solely  on  the  repre- 
sentations of  the  clerk  that  the  title  was  clear,  and  those  repre- 
sentations should  be  knowingly  false,  it  is  perbaps  questionable 
whether  he  could  be  said  to  be  injured  by  the  want  of  an  index. 
That  would  only  seem  to  become  important  when  an  actual 
search  of  the  records  was  desired  to  be  made.  The  legitimate 
ground  of  complaint  in  such  case  would  probably  be  the  fraud- 
ulent representations  of  the  clerk. 

There  are  many  practical  difficulties  in  the  way  of  nn<»TriT^g  an 
index  to  the  record  an  essential  requisite  to  the  validity  of  the 
title.  The  statute  provides  for  an  "index  or  alphabet."  Are 
the  two  words  used  synonymously  ?  Or  have  they  here,  as  they 
often  have,  different  meanings?  Is  it  indispensable  that  the 
index  should  be  in  alphabetical  order?  If  so/  shall  the  name 
of  the  grantor  or  the  grantee  be  alphabeted  ?  Or  shall  there  be 
two  indexes,  one  of  each  ?  Must  the  Christian  name  be  written  at 
length?  or  will  the  initials  be  sufficient  ?    It  is  obvious  that  if 
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an  index  is  held  to  be  an  esaential  pari  of  the  record,  the  way 
will  at  onoe  be  opened  for  a  serions  and  emhanaBmng  course  of 
litigation  in  settling  by  judicial  construction  what  shall  con- 
stitute a  sufficient  index,  and  what  dejMurtures  from  a  prescribed 
form  shall  render  the  record  inyalid.  And  all  this  perhaps 
when  there  haa  been  no  real  injuiy  to  any  one  in  consequence 
of  a  defective  index. 

Bat  if  from  the  want  of  an  index,  or  a  proper  entry  upon  it, 
the  record  is  to  be  inoperative,  shall  it  be  held  absolutely  void  f 
If  the  reference  to  it  upon  the  index  be  not  made  the  instant 
the  record  is  completed,  is  the  record  a  mere  nullity  ?  Or  may 
the  record  be  restored  and  made  operative  by  a  subsequent  entry 
upon  the  index?  If  so,  when  does  the  record  take  effect?  If 
from  the  entry  on  the  index,  how  is  the  true  time  to  be  shown  ? 
Shall  the  clerk  certify  upon  the  record  the  time  of  the  entry? 
That  has  never  been  done.  The  true  time  the  record  takes  effect 
must  then  in  all  cases  be  left  open  to  be  proved  by  parol.  In 
this  case  it  appears  by  the  evidence  of  the  town  clerk  that  the 
plaintiff's  mortgage  was  first  alphabeted  some  time  in  August 
or  September,  1844. 

This  evidence  is  quite  too  loose  and  uncertain  from  which  to 
determine  when  a  record  is  to  become  operative,  as  all  parol 
evidence  necessarily  must  be.  It  is  obvious  that  if  an  entiry  of 
a  deed  upon  the  index  is  held  to  be  essential  to  the  validity 
of  the  record,  that  it  must  necessarily  lead  to  inextricable  con- 
fusion and  uncertainly  in  regard  to  the  priority  of  conveyances. 
Indeed,  the  difficulties  in  the  way  of  a  decision  to  that  effect 
appear  to  us  to  be  insurmountable.  On  the  other  hand,  we  do 
not  perceive  but  that  the  object  of  the  statute's  providing  for 
the  recording  of  deeds  will  be  fully  answered  by  leaving  any- 
body actually  sustaining  an  mjury  from  the  want  of  an  index, 
or  by  a  defective  one,  to  his  statute  remedy  against  the  clerk 
and  the  towns. 

The  case  of  Sawyer  v.  Adams,  8  Yt.  172  [30  Am.  Dec.  469], 
has  been  relied  upon  by  the  defendants'  counsel  as  having  an 
important  bearing  upon  the  question  in  this.  But  our  decision 
does  not  conffict  with  the  law  of  that  case.  The  facts  in  that 
case  were  peculiar.  From  them  the  court  found  that  there  had 
been  in  effect  no  record  of  the  deed  upon  the  book  of  records. 
Chief  Justice  Williams,  in  delivering  the  opinion  of  the  majority 
of  the  court,  puts  the  case  upon  that  ground.  He  says  "that 
recording  means  the  copying  the  instrument  to  be  recorded  in 
the  public  records  of  the  town,  in  a  book  kept  for  that  purpose. 

Ax.  Dmo.  Vol.  LVin~lS 
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by  or  under  the  superintendence  of  the  officer  appointed  there^ 
for."  This  the  court  held  had  not  in  that  case  been  done.  But 
it  had  clearly  been  done  in  this  case.  The  deed  was  copied  by 
the  town  clerk  into  the  proper  book,  in  the  proper  place,  and 
duly  certified  as  recorded,  which  would  doubtless  have  been 
held  by  the  court  at  that  time  to  have  been  sufficient. 

We  are  all  agreed  that  the  proper  office  of  the  index  is,  what 
its  name  imports,  to  point  to  the  record,  but  that  it  constitutes 
no  part  of  the  record;  and  we  must  consequently  hold  that  the 
plaintiff's  mortgage  became  an  incumbrance  upon  the  land  from 
the  time  it  was  transcribed  upon  the  record,  and  that  the  de- 
fendant lyman  took  his  title  subject  to  it. 

The  r<)b«n!i  is,  that  the  decree  of  the  court  of  chancery  is  to  be 
affirmed,  vA)l\i  directions  to  that  court  to  fix  upon  a  time  for  re- 
demptio:>  anv\  to  cany  this  decree  into  effect. 

Index  is  jno  Pabt  of  Recobd  in  Vebmont,  but  is  only  intended  to  far> 
nish  facilities  fow**  tracing  titles;  and  an  instrument  is  properly  recorded  when 
it  is  correctly  transcribed  at  length  in  the  clerk's  office,  without  any  other  act 
or  ceremony.  In  Shrove  v.  Lcunen^  22  Wis.  146,  this  was  said  to  be  the  Ver- 
mont rule  as  laid  down  by  Hunter  v.  Windsor,  24  Vt.  327,  and  the  principal 
case.  But  the  court  said:  '*  This  is  doubtless  a  correct  exposition  of  the  stat- 
utes of  that  state;  but  those  decisions  seem  to  be  inapplicable  to  our  own, 
which  is  dissimilar  in  its  proTisions. "  And  see  also  Sawyer  v.  Adams,  30  Am. 
Dec  459.  Marginal  notes  appended  to  the  record  of  a  deed  can  not  affect  ita 
ralidity,  nor  are  tLey  proof  of  the  facts  set  forth  therein:  Doe  v.Bb^reqf 
D%gas^  81  Id.  432.  As  to  the  effect  of  a  mistake  in  docketing  a  judgment 
irhere  the  statute  re^juires  an  alphabetical  docket,  see  Buchan  v.  Sumner,  47 
Jd.305. 

Ibbeoularitibs  liC  JLVX>RXiijfo:  See  Sawyer  v.  Adama,  30  Am.  Dec.  459, 
and  note  discussing  tJie  qocttion;  see  also  MeLanakan  v.  Reemdt,  36  Id.  136. 

Bbodbd  or  Instbumxmt  .S3  Tuuno  Emcr  fbom  Tm  or  Djcuvxbt  to 
RiooBDiNO  OmcKB;  See  h'cnley  v.  Oarih^  44  Am.  Dec.  893»  and  prior 
oases  in  note. 


WaBNEB  v.   GONAIIT. 

[%k  VBUfOlIT,  361.] 
JUDOMENT    AT  LaW  N&f  BSLIXTED   AGAINST  IN  ChANOEBT  ON  GbOUND  Or 

Nbolbot  to  attend  the  court,  through  forgetfulness  of  the  action,  or  the 
day  and  time  of  holding  coui*t 

JUIMMBNT  AGAINST  TRUSTEE  IN  TRUSTEE  PROCESS  IS  AS  CONCLUSIYE  AGAINST 

Him  as  a  judgment  in  a  conmion-law  action;  and  the  principles  which 
forbid  a  court  of  chancery  to  relieve  in  one  case  must  equally  forbid  suck 
relief  in  the  other. 

Bill  in  chancery,  praying  for  a  decree  that  the  defendant  re< 
fund  the  amount  collected  by  him  of  the  orator  Warner  on  an 
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exeeation  issofid  on  a  judgment  against  the  latter,  aa  troatee  of 
one  Bioe.  The  bill  set  forth  that  through  forgetfolnesa  the 
orator,  on  the  return  day  of  the  process,  failed  to  attend  and 
make  his  disdosnre,  and  judgment  by  default  was  taken  against 
him  as  trustee;  that  execution  had  issued  on  the  judgment,  and 
the  amount  had  been  collected  of  the  orator;  and  that  the  orator 
was  not  the  trustee  of  Bice.  An  answer  and  a  replication  were 
filed,  the  cause  was  heard,  and  the  bill  dismissed.  Further 
facts  are  stated  in  the  opinion.- 

H.  E.  SUmghUm,  for  the  orator. 
L.  Adams,  for  the  defendant. 

By  Court,  Isham ,  J.  The  general  object  of  this  bill  is  to  ob* 
tain  a  decree  for  the  repayment  of  jnonej  collected  by  the  de- 
fendant of  the  orator,  on  an  execution  issued  on  judgment 
against  him  as  trustee  of  one  Bice. 

From  the  evidence  which  has  been  read  in  the  case,  we  think 
it  more  than  probable  that  if  there  had  been  a  hearing  on  a 
disclosure,  the  person  summoned  as  trustee  would  have  been 
entitled  to  a  discharge  as  not  having  effects  in  his  hands;  yet 
the  conviction  would  be  more  full  and  perfect  if  a  disclosure 
had  been  made.  The  last  settlement  between  Warner  and  Bice 
was  made  February  14, 1848,  but  it  was  then  understood  not  to 
be  a  settlement  of  all  matters  between  them.  Bice  having  soon 
after  left  the  cotmtry,  Warner  carried  onto  his  books  a  full 
statement  of  the  account  and  credit,  leaving  a  small  balance 
due  to  Bice.  How  much  that  might  have  been  increased,  if  at 
all,  had  Bice  remained  and  settled  the  account,  is  of  course  a 
matter  of  conjecture. 

The  orator  seeks  relief  on  the  ground  that  the  judgment 
against  him  as  trustee  was  obtained  by  "  fraud,  accident,  or 
mistake." 

In  the  case  of  Deniaon  v.  True,  22  Yt.  42,  it  was  held  by  this 
court  that  a  trustee  could  not  maintain  a  petition  under  the 
statute,  to  the  county  court,  to  have  a  judgment  against  him 
vacated  on  the  ground  that  it  was  obtained  by  "  fraud,  accident, 
or  mistake,"  as  he  could  not  be  considered  a  parly  to  the  suit; 
and  for  this  reason  the  orator  now  seeks  relief  under  the  gen- 
eral powers  of  a  court  of  chancery.  From  the  testimony  in  the 
case,  it  is  veiy  evident  that  the  defendant  is  entirely  free  from 
any  imputation  of  fraud  or  impropriety  of  conduct  in  obtaining 
the  judgment  complained  of.    He  commenced  his  suit  in  due 
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toTm,  and  in  the  observance  of  all  legal  requirements  on  his  part, 
prosecuted  the  same  to  judgment,  execution,  and  satisfaction. 

The  orator  has,  however,  been  deprived  of  a  hearing  in  the 
case,  which  doubtless  he  intended  and  desired  to  have.  But  it 
is  equally  evident  that  this  difficulty  has  arisen  from  his  own 
neglect,  or  the  pure  forgetfulness  of  his  agent,  to  whom  this 
business  was  intrusted. 

We  do  not  feel  at  liberty  to  interfere  in  this  case  with  the 
proceedings  at  law,  upon  \he  suggestion  that  the  orator  had  not 
personal  notice  of  the  suit  before  judgment.  He  has  not  him- 
self denied  it  under  oath  by  swearing  to  his  bill,  and  his 
agent  Nicholson  says  he  might  have  mentioned  the  fact  to  him, 
but  thinks  not.  The  process,  however,  was  returned  with  a 
legal  return  thereon  that  personal  service  was  made.  This  jus- 
tified the  defendant  in  proceeding  to  his  judgment,  and  as  be- 
tween the  parties,  we  must  regard  that  fact  as  found  in  equity 
as  well  as  at  law.  The  case  then  presents  the  single  inquiry. 
Will  a  court  of  chancery  vacate  a  judgment  at  law,  or  order  the 
money  collected  thereon  to  be  refunded,  on  the  ground  that 
the  party  or  his  agent  neglected  to  attend  the  court,  and  suf- 
fered judgment  to  pass  by  default,  through  their  forgetfulness 
of  the  suit,  or  the  day  and  time  of  holding  the  court?  and 
whether  such  a  circumstance  is  an  accident  or  mistake  from 
which  a  court  of  equity  will  relieve.  The  cases  on  this  subject 
which  have  been  decided  in  this  state  must  be  considered  as 
conclusive  in  this. 

In  Essex  v.  Berry,  2  Yt.  161,  where  a  judgment  was  obtained 
by  default,  in  consequence  of  a  letter  sent  by  mail  to  their  at- 
torney not  having  been  received  in  season,  it  was  held  that  that 
circumstance  was  not  such  an  accident  as  would  warrant  a  court 
of  equity  to  interfere,  as  common  prudence  would  have  guarded 
against  that  event  by  sending  an  agent.  Equally  so  in  this  case. 
If  the  orator  or  his  clerk  had  seasonably  employed  an  agent  or 
attorney,  as  he  testifies  he  designed  to  do,  there  would  have 
been  the  exercise  of  better  and  greater  prudence;  and  in  that 
case  the  court  adopt  the  language  of  Lord  Kedesdale  in  Bate- 
man  v.  WiUoe,  1  Sch.  &  Lef.  201,  that  "  a  bill  for  a  new  trial 
is  watched  with  extreme  jealousy;"  and  also  the  language  of 
Grose,  J.,  in  MarrioU  v.  Hampton,  7  T.  R.  269,  that  "it  would 
tend  to  encourage  the  greatest  negligence  if  the  door  were  to 
be  opened  to  parties  to  try  their  causes  again,  because  they  were 
not  properly  prepared  at  first;"  so  in  the  case  of  Fletcher  y. 
Warren,  18  Yt.  45,  the  cotirt  say  that  a  judgment  at  law  maj 


March,  1852.]       Railroad  Ck).  v.  Bailet.  131 

have  worked  injustice  between  the  parties,  is  not  of  itself 
enough  to  authorize  a  court  of  equity  to  relieve  against  it.  Tt 
is  necessary  that  a  party  not  only  should  have  had  a  good  de- 
fense, but  it  must  appear  that  he  has  been  unable  to  avail  him- 
self of  it  through  the  fraud  or  wrongful  act  of  his  opponent; 
mere  accident  or  mistake  on  his  own  i^art  is  to  be  accounted  as 
his  misfortune,  not  as  imputing  a  wrong  to  the  other  party. 
Justice  Story,  under  the  head  of  *'  accident,"  speaking  of  the 
powers  of  a  court  of  chancery,  says:  "That  a  party  coming 
into  a  court  of  equity  is  bound  to  show  that  his  title  to  relief 
is  unmixed  with  any  gross  misconduct  or  negligence  of  him- 
self or  his  agents:"  Eq.  Jur.  119,  sec.  105.  The  orator  seeks  to 
avoid  the  force  of  these  decisions  in  courts  of  equity,  by  dis- 
tinguishing between  a  judgment  in  a  common-law  suit  and  a 
judgment  rendered  in  a  trustee  process  against  the  trustee,  not 
regarding  the  latter  as  a  regular  judgment.  It  is  true  that  the 
principal  debtor  has  rights  under  our  statutes  which  can  not  bo 
enjoyed  by  the  trustee.  But  the  judgment  against  the  trustee 
is  as  much  a  matter  of  record,  and  the  adjudication  is  as  con- 
clusive against  him,  as  any  judgment  rendered  at  law,  and  the 
final  process  of  execution  issues  on  the  judgment  as  in  other 
cases.  We  entertain  no  doubt  that  the  principles  which  forbid 
a  court  of  chancery  to  relieve  in  one  case  must  equally  forbid 
such  relief  in  the  other. 
The  result  is,  that  the  decree  of  the  chancellor  is  affirmed. 


JimaMBNT  Obtained  thbouou  Defendant's  Neglect  not  Relieved 
AGAINST  IK  Equity:  Sidnner  v.  Deming,  54  Am.  Deo.  463,  and  note  collect- 
ing prior  cases;  Ca9ey  v.  Ortgary,  56  Id.  581. 


CoNNEcnouT  AND  Passumpsio  Rivebs  Railroad 

Co,  V.  Bailey. 

[24  Vkbmomt,  465.] 

Motion  to  Dismiss  Suit  must  be  for  Defects  Appeakino  on  Record,  and 
can  not  be  made  upon  proof  aliunde. 

Subscriber  is  Personally  Liable  for  Assessments  on  Stock  of  Cor. 
foration,  where  he  signs  a  promise  to  pay  therefor  in  the  subscription 
book,  although  the  only  remedy  given  by  the  act  of  incorporation  for  a 
failure  to  pay  assessments  is  a  forfeiture  of  stock. 

Ckbtoigatb  of  Board  of  Commissioners  m  Conclusive  upon  the  validity 
of  subscriptions  to  the  stock  of  a  corporation,  the  amount  thereof,  and 
OD  the  question  of  legal  organization,  when  the  commissioners  are  ap- 
pointed under  an  act  of  the  l^rislatore  to  find  and  certify  on  these  facts. 
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FOSFEITUKB  or  ClXABTER  OF  Ck>RPOBATION   CAN    NOT  BB  SeT  UP  BT  StOCK- 

noLDEB  as  a  defense  to  an  action  against  him  for  assessments  on  hia 

stock.     The  forfeiture  can  be  taken  advantage  of  only  by  the  state,  and 

in  direct  proceedings  against  the  corporation. 
Each  Subscbiption  to  Stock  of  Cobpobation  is  Indepsndbnt  ContbagTv 

and  in  no  way  connected  with  or  dependent  upon  the  terms  or  agree- 

ments  concerning  other  subscriptions. 
Btibencb  of  Pbivate  Pabol  Aqbeements  with  Pbevious  Subsgbibebs 

TO  CoBPOBATE  Stock,  made  at  or  before  signing,  and  inconsistent  with 

the  written  terms  of  subscription,  is  inadmissible  in  an  action  for  asaess- 

ments  against  a  subscriber. 

MOTUALITY  OF  OBLIGATION  EXISTS  IN   TkBMS  OF   SUBSCBIPTION  TO  OoBPO- 

BATE  Stock,  although  the  subscription  was  subject  to  the  acceptance  or 
rejection  of  commissioners  until  the  organization  of  the  corporation;  it 
not  appearing  that  the  subscription  was  rejected  by  the  oommissioneri 
or  disaffirmed  by  the  corporation  when  it  became  organized. 

SUBSCBIBEB    CAN    NOT    OBJECT    TO    AlTEBATIONS    IN    Ck>BPOBATB    GhABTIB 

Subsequent  to  his  Subscbiption  to  the  stock,  where  his  assent  and  re- 
quirement thereto  is  to  be  inferred,  and  the  alterations  were  necessary, 
and  permitted  the  application  of  the  money  to  the  purpose  for  which  it 
was  specifically  subscribed. 

Assumpsit  to  recover  the  amount  of  seyeral  assessments  on  two 
chares  of  capital  stock  subscribed  for  by  the  defendant.  The 
eubscription  signed  by  the  defendant,  and  introduced  by  the 
plaintiffs  in  evidence  on  the  trial,  after  reciting  the  existence  of 
the  charter  and  the  names  of  the  commissioners  appointed  by 
the  legislature  to  open  the  books  and  receive  subscriptions  to 
the  capital  stock,  was  as  follows:  "Now  we  the  subscribers 
hereby  associate  in  said  enterprise,  and  do  hereby  agree  with  said 
•corporation  to  take  the  number  of  shares  respectively  placed 
against  our  names,  on  the  following  terms  and  conditions:  No 
subscriber  shall  be  held  by  his  subscription  to  pay  assessments 
amounting  in  all  to  more  than  one  hundred  dollars  on  each 
share,  or  so  much  thereof  as  shall  be  assessed,  the  subscribers 
are  held  to  pay,  and  said  company  may  enforce  their  claim 
thereto,  with  expenses  of  collection,  by  sale  of  the  shares,  and 
by  suit,  or  by  either  of  said  means.  All  subscriptions  hereto 
shall,  until  said  company  shall  be  organized,  be  subject  to  the 
acceptance  or  rejection  of  the  majority  of  said  commissioners. 
The  condition  of  the  following  subscriptions  is,  that  all  assess- 
ments shall  be  for  the  construction,  and  preliminaries  for  the 
construction,  of  that  portion  of  the  road  lying  between  Derby 
line  and  the  mouth  of  White  river."  The  evidence  of  the  plaint- 
i£b  tended  to  show  that  the  company  had  been  organized  as  re* 
quired  by  the  acts  of  incorporation,  and  that  a  certificate  of  the 
organization  and  the  subscription  books  had  been  delivered  to 
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the  officers  of  the  corporation.  A  certificate  of  the  secretary  of 
state  was  also  given  in  evidence  by  the  plaintiffs,  showing  that 
the  commissioners  had  certified  to  the  due  organization  of  the 
corporation.  No  evidence  was  offered  by  the  defendant,  but  on 
cross-examination  it  appeared  that  the  witness  of  the  plaintifb 
who  had  testified  that  the  requisite  amoont  of  capital  stock  had 
been  subscribed  did  not  personally  know  that  all  the  signatures 
to  the  subscription  list  were  genuine;  that  one  of  the  agents 
employed  by  the  plaintiffs  to  solicit  subscriptions  verbally  agreed 
with  some  of  the  subscribers  that  if  they  requested  him  to  take 
their  shares  after  paying  one  assessment  thereon  he  would  do 
so;  that  in  some  cases  he  had  so  taken  stock  of  persons  whose 
names  were  prior  to  that  of  the  defendant  on  the  subscription 
list;  that  some  of  the  shares,  after  being  taken,  had  been  sur- 
rendered to  the  officers  of  the  corporation  and  bonds  delivered 
thereon;  and  that  such  agreement  and  exchange  were  made  with 
a  person  who  subscribed  for  stock  when  the  defendant  did. 
No  testimony  was  given  to  show  that  twenty  thousand  dollars, 
or  any  sum,  had  been  expended  in  the  construction,  or  prelim* 
inaries  for  construction,  of  the  plaintiffs'  road,  as  required  by 
the  act  of  incorporation.  The  plaintiffs  had  a  verdict,  and 
thereafter,  and  before  judgment,  a  motion  in  arrest  of  judgment 
was  filed  by  the  defendant,  but  was  overruled.  In  this  case  the 
name  of  the  clerk  was  written  on  slips  of  paper  and  attached  to 
the  writ  and  recognizance.  There  was  a  motion  to  dismiss  the 
action  at  a  former  term,  which  was  overruled.  Other  facts  and 
the  questions  arising  in  the  case  appear  in  the  opinion. 

L.  Underwood  and  J.  W.  D.  Parker,  for  the  plaintiffs. 

B.  MjK.  Ormxby,  for  the  defendant. 

By  Court,  Isham,  J.  Several  questions  are  presented  in  this 
case,  arising,  first,  on  the  motion  to  dismiss,  and  secondly,  on  ex* 
ceptions  allowed  on  the  trial  of  the  case  before  the  juiy.  The 
exceptions  taken  on  the  plea  in  abatement  having  been  with- 
drawn, and  no  objections  having  been  urged  to  the  declaration 
on  the  motion  in  arrest,  we  are  relieved  from  the  investigation 
of  any  questions  arising  thereon. 

The  motion  to  dismiss  was  properly  overruled.  The  writ  on 
its  face  appears  to  have  been  signed  by  a  proper  officer,  and  a 
recognizance  of  bail  duly  taken.  The  objections  are  without 
foundation  in  fact,  so  far  as  it  appears  from  a  personal  inspec- 
tion of  the  record.  To  find  the  facts  otherwise,  it  would  be 
necessary  that  testimony  aXiunde  be  received,  and  this  would 
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be  improper  on  a  motion  to  dismiss,  even  if  it  could  be  receivecl 
under  other  modes  of  pleading.  The  compiled  statutes,  p.  242, 
sees.  4,  5,  requiring  writs  to  be  signed  by  a  proper  officer,  and 
a  recognizance  to  be  taken  at  the  time  of  signing,  and  providing 
that  if  otherwise  issued  the  same  on  motion  shall  abate,  con- 
templates the  case  where  such  defects  are  made  apparent  upon 
the  face  of  the  writ,  and  can  be  ascertained  by  the  court  on  an 
inspection  of  the  record.  If  reliance  is  placed  on  other  testi* 
mony  to  show  the  writ  not  duly  signed,  or  recognizance  taken, 
if  proper  in  any  case,  it  must  be  on  a  plea  in  abatement  where 
an  issue  can  be  formed  under  proper  pleadings,  so  that  the  case 
can  be  tried  by  the  court  or  jury,  as  the  issue  shall  be  closed. 

We  are,  then,  brought  to  an  examination  of  the  questions 
arising  on  the  second  bill  of  exceptions.  The  action  is  brought 
to  recover  the  amount  of  several  calls,  or  assessments,  made  on 
two  shares  of  the  capital  stock  of  this  company,  subscribed  for 
by  the  defendant  after  the  several  acts  of  incoiporation  were 
passed,  in  1836  and  1843,  and  before  the  act  of  1845.  That  the 
defendant  subscribed  that  instrument  with  his  own  hand,  and 
that  the  subscription  was  altered  from  one  share  to  two  by  his 
direction  and  authority,  is  found  by  the  jury.  It  is  necessary, 
however,  to  sustain  this  action,  that  there  be  an  express  promise 
by  the  defendant  to  pay  the  assessments,  for  the  seventeenth 
section  of  the  act  of  incoiporation  not  only  gives  to  the  corpo- 
ration the  right  of  making  and  requiring  payment,  but  also  the 
power  of  enforcing  the  payment  of  those  assessments  by  creating 
a  forfeiture  of  all  previous  payments  thereon,  and  this  is  the 
only  remedy  given  by  the  act.  And  unless  an  express  promise 
has  been  made  for  such  payment,  the  remedy  of  the  corporation 
is  limited  to  that  prescribed  by  the  charter,  and  they  must  pro- 
ceed by  a  forfeiture  of  the  stock  and  payments  made  thereon : 
Andover  T.  Corp,  v.  Oould,  6  Mass.  40  [4  Am.  Dec.  80];  New  Bed- 
ford T.  Corp.  V.  Adams,  8  Id.  138  [5  Am.  Dec.  81];  Franldin 
Olasa  Go.  v.  White,  14  Id.  286.  And  this  doctrine  has  been  rec- 
ognized in  this  state  in  the  case  of  Essex  Bridge  Co.  v.  TuiUe,  2 
Vt.  393. 

Whether  the  language  used  in  this  subscription  is  sufficient 
for  that  purpose  depends  upon  the  intention  of  the  parties,  as 
ascertained  by  a  proper  construction  of  the  instrument.  It 
should  contain  something  more  than  a  promise  to  become  a 
stockholder  or  proprietor  of  a  given  number  of  shares.  But  if 
it  contains  in  its  language  an  acknowledgment  of  a  personal 
liability  thereon,  and  gives  the  right  to  enforce  that  obligation 
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bj  the  usual  means  of  enforciDg  contiacis  at  hiw,  it  would  be 
equivalent  to  an  express  promise,  and  no  court  would  hesitate 
to  saj  that  the  party  intended  to  create  such  liability  for  the 
pnrposc  of  giving  to  the  corporation  a  cumulative  remedy,  to 
that  given  by  the  charter.  In  looking  at  the  subscriptiou,  we 
find  it  clear  in  its  provisions.  There  is  no  ambiguity  on  ila 
face.  It  first  recites  the  existence  of  the  charter  and  the  nauies 
of  the  commissioners  appointed  for  opening  the  books  for  sub- 
scription to  its  capital  stock,  ''and  the  subscribers  agree  to 
take  the  number  of  shares  respectively  placed  against  their 
names."  If  the  agreement  rested  there,  the  assessments  could 
be  enforced  only  by  forfeiture  of  their  stock,  but  the  instrument 
contains  the  further  provision,  "that  the  subscribers  are  held 
to  pay  to  the  amount  which  shall  be  assessed,  and  the  company 
may  enforce  their  claim  thereto,  with  expenses  of  collection,  by 
sale  of  the  shares,  or  by  suit,  or  by  either  of  those  means."  In 
this  provision,  it  \a  obvious  they  intended  to  give  the  corpora- 
tion their  personal  obligation  for  such  payment,  with  the  right 
of  enforcing  that  obligation  independent  of  the  right  of  for- 
feiture of  the  stock,  and  an  obligation  thus  created  can  be  en- 
forced in  this  form  of  action. 

Several  objections  are  urged  against  the  plaintiffs'  recovery  in 
this  case,  not  only  involving  the  legal  existence  of  the  plaintiffs 
in  their  corporate  capacity,  but  also  the  validity  of  the  subscrip- 
tion itself.  That  the  plaintiffs  were  duly  incorporated,  and  that 
an  organization  in  fact  was  made  under  their  charter,  is  stated 
in  the  exceptions,  and  is  not  disputed. 

But  it  is  insisted  that  some  of  the  subscriptions  were  fictitious, 
and  that  the  amount  required  by  the  act  previous  to  their  organ- 
ization was  not  raised.  The  first  section  of  the  act  of  1845  pro- 
vides ''  that  the  company  may  organize  agreeable  to  the  pro- 
visions of  the  act  of  1835,  so  soon  as  five  hundred  thousand 
dollars  shall  have  been  subscribed  to  the  capital  stock."  It  is 
evident  the  legislature  contemplated  bona  fide  subscriptions,  and 
if  they  were  not  so,  the  organization  should  not  have  been 
effect^.  We  are  not  called  upon,  however,  to  decide  upon  the 
admissibility  of  testimony  in  proof  of  those  facts,  independent 
of  those  considerations  arising  out  of  the  charter,  or  to  what  ex- 
tent such  evidence  would  be  available  in  suits  of  this  character. 
To  guard  against  fraudulent  subscriptions,  and  to  see  that  this 
provision  of  the  act  was  complied  with,  commissioners  were  ap- 
pointed under  the  fourth  section  of  the  act  of  1835, 'whose  duty  it 
was  to  open  books  and  receive  subscriptions,  and  when  the 
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amount  required  was  raised,  to  notify  a  meeting  of  the  stock- 
holders for  the  election  of  directors,  and  of  which  they  are  the 
inspectors;  and  they  are  required  to  certify,  under  their  hands, 
the  names  of  those  elected,  and  by  the  fifth  section  of  the  act  of 
1845,  that  organization  is  to  be  duly  certified  to  the  secretary  of 
state;  and  from  the  certificate  of  the  secretary,  which  is  made 
part  of  the  case,  it  appears  that  all  these  requirements  of  the  act 
have  been  complied  with.  As  a  preliminary  question,  therefore, 
before  the  commissioners  could  call  for  an  election  of  directors, 
and  effect  that  organization,  or  make  their  several  certificates 
thereof,  they  were  required  to  ascertain  and  find  as  true  that 
the  full  amount  was  raised  by  subscription,  as  required  by  the 
act.  They  were  a  board  appointed  by  the  legislature  for  that 
specific  purpose,  as  well  as  to  direct  in  all  those  preliminary 
steps  necessary  for  a  legal  and  proper  organization  of  the  com- 
pany. As  the  act  required  their  certificate  of  that  organization 
to  be  made  and  filed  in  the  office  of  the  secretary  of  state,  that 
certificate  must  be  considered  as  conclusive  evidence  of  its 
organization,  as  well  as  of  the  validity  and  amount  of  the  sub- 
scriptions, so  far,  at  least,  as  the  question  of  a  legal  organization 
of  the  company  is  concerned.  It  could  have  been  for  no  other 
object  but  to  produce  that  effect  that  the  act  required  that  cer- 
tificate to  be  made  and  filed.  In  the  case  of  Bex  v.  The  Mayor 
and  Aldermen  of  London,  3  Bam.  &  Adol.  271,  Lord  Tenterden, 
0.  J.,  remarked:  *'  That  if  a  matter  is  left  to  the  discretion  of 
any  individual,  or  body  of  men,  who  are  to  decide  according  to 
their  own  conscience  and  judgment,  it  would  be  absurd  to  say 
that  any  other  tribunal  is  to  inquire  into  the  grounds  and  rea- 
sons on  which  they  have  decided,  and  whether  or  not  they  have 
exercised  their  discretion  properly.  If  such  a  power  is  given  to 
any  one,  it  is  sufficient  in  common  sense  for  him  to  say  that  he 
has  exercised  that  power  to  the  best  of  his  judgment."  The 
same  doctrine  was  sustained  in  Walker  v.  Devereux,  4  Paige, 
229;  Bex  v.  The  Justices  of  Norfolk,  1  Nev.  &  M.  67;  Clarke  v. 
Brooklyn  Bank,  1  Edw.  Ch.  371.  On  the  production  of  that 
certificate,  therefore,  with  the  other  evidence  introduced  of  an 
organization  in  fact,  their  existence  as  a  corporation  and  their 
organization  under  their  charter  was  proved  by  the  best  evi- 
dence the  nature  of  the  case  admits,  and  the  certificate  is  as  con- 
clusive upon  the  validity  of  the  subscriptions  and  the  amount, 
and  on  the  question  of  a  legal  organization,  as  upon  any  other 
preliminary  fact  which  they  were  authorized  to  find  and  certify. 
It  is  also  insisted  that  the  verdict  in  this  case  is  wrong,  inas* 


March,  1852.]       Railroad  Co.  v.  Bailet.  187 

much  as  no  evidence  was  introdaced  showing  that  the  sum  of 
twenty  thousand  dollars  was  expended  in  the  construction  of 
the  road,  as  required  hj  the  act  of  incorporation.  The  second 
section  of  the  act  of  1835,  and  the  third  section  of  the  act  of 
1843,  required  the  commencement  of  the  construction  of  the 
road,  and  the  expenditure  of  that  amount  thereon,  within  five 
years  in  one  case  and  three  years  in  the  other,  or  the  charter  is 
declared  Toid.  The  fourth  section  of  the  act  of  1843  saves  from 
forfeiture  so  much  of  the  road  as  shall  be  built  within  the  time 
limited  by  the  act,  so  that  that  which  remains  unfinished  is 
alone  forfeited.  The  objection,  we  think,  is  not  well  taken  in 
this  action  for  assessments.  For  it  would  be  exceedingly  incon- 
sistent to  say  that  the  corporation  must  expend  that  sum  in  the 
construction  of  their  road,  and  at  the  same  time  deny  them  th« 
right  and  power  of  collecting  their  subscriptions  for  that  pur- 
pose. That  could  never  have  been  the  intention  of  the  legisla- 
ture. The  charter,  in  its  duration,  is  perpetual,  and  this  pro- 
vision of  the  act  is  a  reservation  of  the  right  on  the  part  of  the 
state  to  cause  its  charter  to  be  vacated,  if  the  corporation  neg- 
lects or  refuses  to  exercise  its  corporate  franchises  within  thai 
period.  But  this  cause  of  forfeiture  may  be  waived  by  the  state, 
an  illustration  of  which  is  found  in  this  charter;  a  forfeiture  ac- 
crued under  the  act  of  1835,  but  was  waived  by  the  act  of  1843, 
on  this  very  subject. 

It  is  a  matter  exclusively  between  the  corporation  and  the 
state  granting  the  charter.  If  they  waive  the  forfeiture,  no  other 
person  can  take  advantage  of  it.  If  they  insist  upon  the  forfeit- 
ure as  a  general  rule,  the  corporation  has  still  its  legal  existence, 
until  a  judgment  of  ouster  is  had,  under  judicial  proceedings. 
"  It  can  not  be  tried  or  put  in  issue,  collaterally  or  incidentally, 
in  any  other  mode  than  by  direct  proceedings  for  that  purpose 
against  the  corporation."  Until,  therefore,  this  charter  is 
vacated  by  such  proceedings,  the  corporation  has  its  legal  exist- 
ence, and  may  enforce  payment  of  its  assessments:  People  v. 
Manhattan  Co. ,  9  Wend.  351 ;  Silver  Lake  Bank  v.  North,  4  Johns. 
Ch.  870;  Angell  &  Ames  on  Corp.  664,  665,  and  authorities  there 
cited.  That  such  matter  is  no  defense  iu  an  action  against  one 
for  assessments  was  decided  in  the  case  of  The  Water/ord  and 
Dublin  R.  Qo.  v.  DaMac,  4  Eng.  L.  &  Eq.  455. 

An  important  question  in  this  case  arises  upon  the  evidence 
tending  to  prove  that  the  defendant's  subscription  was  obtained 
by  fraud.  The  defendant  requested  the  court  to  charge  the 
juiy  ''that  if  they  believed  that  fictitious  subscriptions  had 
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been  obtained  previous  to  the  defendant's,  and  the  defendant 
bad  been  thereby  induced  to  sign  for  shares,  it  would  be  a  fraud 
upon  him,  and  that  he  would  be  released  therefrom."  There 
was  testimony  justifying  that  request,  and  the  neglect  or  refusal 
of  the  court  so  to  charge  the  jury  gives  to  the  party  excepting 
the  benefit  of  that  fact,  so  that  the  question  arises  whether  that 
constitutes  such  a  fraud  as  will  avoid  this  subscription.  The 
court  charged  the  jury  ''  that  all  private  unwritten  agreements, 
made  by  and  with  any  of  the  subscribers,  inconsistent  with  the 
written  terms  of  the  subscription,  if  made  at  or  before  signing 
either  with  those  who  preceded  the  signature  of  the  defendant, 
or  with  the  defendant  himself,  were  inadmissible,  inoperative, 
a  fraud  on  the  other  subscribers,  on  the  plaintiffs,  and  utterly 
void,  and  that  if  they  believed  the  defendant  signed  the  sub- 
scription and  directed  two  shares  to  be  annexed  to  his  name, 
they  should  find  a  verdict  for  the  plaintiffs.** 

It  is  evident  that  if  an  action  had  been  brought  against  those 
prior  subscribers,  on  their  respective  subscriptions,  or  those 
who  became  such,  at  the  time  the  defendant  subscribed,  no 
agreements  or  arrangement  with  them,  inconsistent  with  the 
terms  of  their  subscription,  could  be  received  in  evidence,  in 
avoidance  of  their  contract.  If  they  signed  that  subscription,  they 
are  bound  by  its  expressed  terms  and  conditions,  and  if  done  un- 
der an  agreement  that  they  should  not  be  liable,  and  to  induce 
others  to  sign,  they  became  parties  to  the  fraud,  and  would  not 
be  permitted  to  avail  themselves  of  their  own  wrongful  acts  to 
avoid  their  contract.  They  would  be  estopped  to  deny  its  bind- 
ing character  and  obligation,  and  be  required  to  discharge  to 
the  corporation  and  all  interested  therein  that  obligation  which 
they  have  assumed,  according  to  its  terms.  In  depriving  them 
of  such  matters  in  defense,  the  law  makes  the  subscriptions  bona 
jfide,  and  requires  them  to  fulfill  and  answer  those  expectations 
and  inducements  which  they  have  held  out  for  the  purpose  of 
procuring  other  subscribers.  This  doctrine  is  enforced  by  con- 
siderations of  public  policy,  as  well  as  of  good  faith,  and  is 
now  considered  as  settied  law  in  this  state. 

This  was  the  doctrine  established  in  the  case  of  BlodgeU  v.  Mot" 
rill,  20  Yt.  509,  where  it  was  ruled'  that  such  testimony  was  not 
admissible,  when  offered  by  those  with  whom  such  arrangements 
weremade,and.who  were  parties  to  such  fraudulent  attempt.  And 
when  this  testimony  is  offered  by  those  who  subsequentiy  signed 
the  subscription,  who  were  not  parties  to  the  fraud,  and  who 
thereby  were  induced  to  become  subscribers,  the  testimony  be- 
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comes  equally  inadmissible.  For  as  the  prior  sabecribers  are  held 
bound  to  their  subscription,  and  to  carry  out  to  the  letter  every 
inducement  they  have  held  forth,  no  fraud  has  been  practiced 
upon  them  to  make  their  subscriptions.  And  they  have  no  rea- 
son to  complain,  for  they  see  fulfilled  and  answered  every  in- 
ducement that  was  held  out  to  operate  upon  them.  The  case  is 
made  to  stand,  in  that  respect,  in  the  same  situation  in  which 
they  were  induced  to  believe  it  stood  when  they  subscribed  for 
the  stock.  In  the  case  of  BlodgeU  v.  Morrill,  supra^  it  was  also  very 
properly  said  "  that  if  such  prior  agreements  were  binding  and 
had  been  acted  upon  and  the  subscriptions  discharged,  yet  it 
would  not  be  such  a  fraud  as  would  relieve  the  defendant,  as 
each  subscription  is  an  independent  contract;  and  one  having 
no  legal  right  to  depend  upon  another."  While  the  common 
law  gives  to  all  relief  against  fraud,  it  at  the  same  time  requires 
of  the  other  party  the  exercise  of  all  reasonable  care  and  prudence 
in  observing  the  ordinary  and  accessible  means  of  informati'on, 
and  he  has  no  reason  to  complain  of  imposition  or  surprise, 
where  he  has  been  wanting  in  that  care  and  attention  to  all  those 
particulars  which  are  within  his  reach  and  observation,  and  by 
which  that  imposition  might  have  been  avoided:  Ormrod  v.  HiUh, 
14  Mee.  &  W.  651,  and  note  to  American  cases;  2  Kent's  Com. 
622,  last  edition.  It  is  to  be  observed  that  the  case  does  not 
state,  nor  was  there  an  attempt  to  prove  in  the  case,  any  false 
representations  or  statements  made  to  the  defendant  at  the  time 
his  subscription  was  made.  He  was  not,  therefore,  induced  to 
make  the  same  by  any  considerations  of  that  character.  And 
the  private  agreement  with  former  subscribers,  even  if  acted 
upon,  would  not  be  a  fraud  that  would  release  the  defendant,  as 
there  is  wanting,  not  only  the  exercise  of  ordinary  observation 
and  care  in  obtaining  that  information  and  knowledge,  but  on 
the  more  definite  ground  that  the  defendant's  subscription  was 
an  independent  contract,  in  no  way  connected  with  the  others, 
and  from  which  no  matter  could  arise  creating  an  inducement 
operating  upon  the  defendant  which  in  law  will  enable  him  to 
avoid  his  subscription.  He  has  no  more  reason  to  complain 
than  any  purchaser  of  property  can  make  complaint  because 
similar  commodities  were  sold  to  others  under  different  arrange- 
ments from  that  made  with  him.  On  the  ground  of  fraud,  there- 
fore, the  court  properly  ruled  the  testimony  inadmissible;  and 
independent  of  fraud,  the  testimony  was  inadmissble  as  contra- 
dieting  and  altering  the  terms  of  a  written  agreement. 
There  is  no  want  of  mutuality  to  render  this  contract  binding. 
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The  piOTision  in  ihe  contract,  that  until  the  organization  of  the 
company  the  subscription  was  subject  to  the  acceptance  or  re- 
jection of  the  commissioners,  does  not  affect  the  defendant's 
obligation.  It  does  not  appear  that  it  was  ever  rejected  by  the 
commissioners,  and  when  the  company  became  organized,  and 
no  act  was  done  disaffirming  the  subscription,  it  became  binding 
on  them,  and  entitled  the  defendant  to  the  stock,  and  the  cor- 
poration to  the  assessments:  2  Kent's  Com.  465,  note;  Totonsend 
V.  Alexander,  2  Ohio,  19. 

It  is  further  insisted  that  the  defendant  is  discharged  from 
his  subscription,  as  it  was  made  before  the  passage  of  the  act  of 
1845,  and  that  by  the  provisions  of  that  act  a  fundamental  change 
has  been  made  in  the  charter,  to  which  he  has  never  assented. 
The  original  charter,  granted  in  1835,  was  passed  with  a  capital 
of  two  millions,  with  liberty  to  increase  that  amount  to  three 
millions,  for  the  purpose  of  constructing  a  raikoad  along  the  val- 
leys of  the  Connecticut  and  Passumpsic  rivers,  from  the  southern 
to  the  northern  boundaries  of  the  state.  The  act  of  1845  effected 
a  change  in  the  charter  of  the  corporation  as  it  existed  under 
the  acts  of  1835  and  1843,  by  altering  the  southern  terminus  of 
th3  road,  and  limiting  it  at  or  near  the  mouth  of  White  river, 
instead  of  the  southern  boundary  of  the  state,  and  authorizing 
an  organization  of  the  company  '*  as  soon  as  five  hundred  thou- 
sand dollars  shall  have  been  subscribed  to  the  capitsd  stock." 

As  a  great  portion  of  the  road  to  be  constructed  under  their 
original  charter  was  sarrendered,  and  the  necessity  of  that 
amount  of  capital  obviated,  the  first  alteration  very  properly 
gave  rise  to  the  last.  The  subscription  was  signed  or  changed 
from  one  to  two  shares  but  a  few  weeks  before  the  session  of 
the  legislature  at  which  the  alteration  was  made.  And  it  is 
evident,  by  looking  at  the  subscription,  and  the  conditions 
therein  expressed,  that  the  change  was  sought  for  as  beneficial 
to  the  corporation,  and  that  the  subscription  was  made  with  a 
view  to  that  alteration  in  the  cha:rter.  It  was  not  to  be  binding 
unless  the  assessments  were  appropriated  for  the  construction 
of  that  portion  of  the  road  lying  between  Derby  line  and  the 
mouth  of  White  river.  The  assent  and  even  requirement  of 
these  subscribers  to  these  alterations  is  to  be  inferred  therefrom, 
and  it  is  not  for  them  to  object  to  such  alterations  as  were  neces- 
sary to  effect  their  common  object,  and  which  permit  the  appli- 
cation of  the  money  to  the  purpose,  and  for  the  object  for  which 
it  was  specifically  subscribed. 

Under  this  view  of  the  act  of  1846,  we  are  not  called  upon  to 
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ezpiees  any  opinion  upon  the  question  whether  any  or  what 
subsequent  change  in  a  charter  will  have  the  effect  to  discharge 
subscribers  to  the  stock  from  the  payment  of  their  assessments. 
The  cases  in  Massachusetts  and  New  Hampshire  are  in  conflict 
with  the  cases  of  The  London  and  Brighton  R,  Co,  v.  Wilson^  and 
The  Same  y.  Fairclough^  37  Eng.  Com.  L.  316,  and  the  question 
is  of  too  much  importance  to  be  disposed  oiF  in  a  case  where  its 
inyestigation  and  decision  is  not  necessarily  required. 
The  judgment  of  the  county  court  must  be  afi&rmed. 


Rkmkdy  by  Salb  oy  Delikquknt  Stock  is  Cumulatiyi,  and  doet  net 
fanpairthe  right  to  compel  payment  by  action:  Selmaete.  /?.  R,  y.  Tipion, 
39  Am.  Dec.  344,  and  note  collecting  prior  cases;  Hightourr  v.  Thornton^  52 
Id.  412;  but  see  Andover  T,  Carp.  v.  Ooidd,  4  Id.  89;  New  Bedford  T.  Corp, 
V.  Adamfi,  5  Id.  81. 

That  Cobpokation  uas  No  Legal  Ezistsncx  is  No  Defense  to  Suit 
iOB,  Subscription:  Chester  Olaas  Co.  v.  Dewey ^  8  Am.  Dec.  128;  Sdmci  itc, 
R.  i?.  ▼.  TipUm,  39  Id.  344. 

Agreements  Exempting  Subscribeb  to  Stock  from  LiABn.iTr  on  Sen- 
flORipnoNS  CAN  not  BE  Made:  Note  to  FranHin  OUua  Co.  ▼.  Alexander,  9 
Am.  Dec.  99;  Hibtmia  T.  Corp.  v.  llendermm,  11  Id.  503. 

Altebation  op  Gobpobate  Cuabtkb  as  Afpectino  Liabiutt  for  As- 
t»E8SMENTS  AND  SuBSCBiFTiONS:  See  Middlesex  Tumjnhe  Corp.  v.  Svcan,  U 
Am.  Dec.  139;  Iroin  y.  Turnpike  Co.,  23  Id.  53;  Milford  etc  Co.  y.  Bru^,  3^ 
id.  78. 

Thb  prinoipal  case  was  cited  in  CaUanan  y.  Judd,  23  Wis.  353,  to  the 
point  that  parol  eYidence  that  it  was  part  of  a  written  agreement  upon  which 
a  mortgage  made  by  a  railroad  company  was  deliYered  that  the  road  shoold 
be  coDstracted  on  the  route  which  had  been  selected  was  inadmissible. 


Tbow  v.  Vebmont  Central  Railboad  Company. 

[M  YSBMOHT,  487.] 

Fences  and  CATTLE-oiTARDfl  must  be  Erected  and  Maintained  by  the 
Vemiont  Central  Railroad  Company  upon  their  road,  sufficient  to  pre- 
Yeiit  horses  and  other  animals  from  passing  thereon. 

Cabe  and  Diuoence  Required  of  Railroad  Corporation  in  Constrdct- 
INO  Fences  and  Cattle-ouards  depends  upon  the  locality  of  the  road 
and  the  place  through  which  it  passes. 

KiGLEOT  to  Construct  Fences  and  Cattle-ouards  Renders  Railroad 
Corporation  Liable  for  injuries  arising  solely  from  that  cause,  when 
the  onussion  was  for  a  considerable  distance  in  a  place  so  public  and 
oommon  that  it  must  know  and  reasonably  expect  that  without  such 
precautions  injuries  to  hones  and  cattle  will  natnnlly  and  frequently 
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OwKKB  Pebhittino  Horse  to  Rcn  at  Large  upon  Highway  la  Chabox- 
ABLE  WITH  Same  Degree  07  KEGUGBifOE,  when  he  knows  of  the  ex- 
posure and  liability  to  injuries  from  passing  trains,  as  is  a  railroad 
corporation  in  not  constructing  its  fences  and  cattle-guards;  and  as  muola 
care  and  prudence  is  required  of  the  owner  in  keeping  his  property  from 
exposure  to  such  injuries  as  is  required  of  the  coporation  in  guarding 
against  their  commission. 

Mutual  Negligence  of  Plaintiff  and  Defendant  Defeats  Acnoir, 
where  the  negligence  of  each  party  was  the  proximate  cause  of  the  in- 
jury. 

Keglioenge  of  Plaintiff  Defeats  Action  whebe  hib  Neolioengb  wab 
Proximate  and  that  of  the  defendant  remote. 

Negligence  of  Plaintiff  does  not  Defeat  Action  where  his  Negli- 
gence WAS  Remote  and  that  of  the  defendant  proximate. 

Negligence  or  Even  Positive  Wbong  of  Plaintiff  will  not  Defeat 
Action,  if  at  the  time  when  the  injury  was  committed  it  might  have 
been  avoided  by  the  defendant  in  the  exercise  of  reasonable  care  and  pra- 
dence. 

Negligence  is  Mixed  Question  of  Law  and  Fact,  upon  which  it  is  the 
duty  of  the  court  to  specifically  instruct  the  jury. 

Tbebpabs  on  the  case  for  negligence  of  the  defendants  in  not 
erecting  and  maintaining  fences  and  cattle-guards  upon  their 
railroad,  whereby  the  plaintiff's  horse  strayed  upon  their  track 
and  was  killed.  The  plaintiff's  evidence  tended  to  show  that 
there  were  usually  many  cattle  and  horses  upon  the  public  high- 
way and  in  the  uninclosed  land  near  the  railroad  track,  and  that 
several  accidents  had  occurred  there,  where  the  plaintiff's  horse 
was  killed.  That  for  a  distance  of  about  seventy-five  rods  the 
track  was  wholly  unfenced,  and  the  highway  crossed  the  track 
within  this  distance,  and  there  was  no  cattle-guard  or  obstruc- 
tion to  prevent  animals  from  passing  from  the  highway  upon 
the  track.  There  was  no  evidence  to  show  any  negligence  in 
the  management  of  the  train  or  engine  when  the  injury  occurred. 
The  defendants'  evidence  tended  to  prove  that  the  horse  had 
been  several  times  previously  upon  the  highway  with  the  plaint- 
iff's knowledge  and  assent.  The  instructions  asked  by  the  de- 
fendants and  those  given  by  the  court  are  stated  in  the  opinion. 
The  verdict  was  for  the  plaintiff.  Exceptions  by  the  defend- 
ants. 

F,  V.  Randall  and  F.  F.  MerriU,  for  the  plaintiff. 
Peck  and  Colby,  for  the  defendants. 

By  Court,  Isham,  J.  The  declaration  in  this  case,  in  sub- 
stance, states  that  the  defendants  are  the  owners  and  occupieiB 
of  a  certain  railroad  passing  through  **  Falls  Village/'  in  the 


April,  1852.]  Trow  v,  Vermont  Cent.  R  R  Ck>.  193 

town  of  Norihfieldy  and  by  the  side  of  and  across  a  public  high- 
way leading  through  that  village;  and  that  being  such  owners 
and  occupiers,  it  was  their  duty  to  construct  and  maintain  fences 
by  the  side  of  their  road  suitable  to  prevent  cattle  and  other 
animals  from  passing  upon  the  railroad  track;  and  also,  for  the 
same  purpose,  to  erect  and  maintain  suitable  cattle*guards  at  a!^ 
farm  and  road  crossings.  It  is  averred  that  the  defendants  have 
neglected  their  duty  in  erecting  fences  by  the  side  of  their  road 
through  that  vilhige,  and  in  constructing  such  cattle-guards; 
and  that  in  consequence  of  this  neglect  the  plaintiff's  horse  was 
found  upon  the  railroad  track,  and  was  so  injured  as  to  be  ren- 
dered whoUy  worthless,  by  being  run  upon  by  an  engine  of  the 
defendants  while  in  the  use  of  their  road. 

It  is  to  be  observed  that  the  plaintiff  has  not  in  his  declara- 
tion, nor  by  evidence  on  the  trial,  attempted  to  charge  the  defend- 
ants with  any  neglect  or  want  of  care  in  conducting  and  manag- 
ing the  engine  at  the  time  the  injury  was  committed.  We  are 
therefore  to  assume  in  this  investigation  that  the  train  was 
properly  conducted,  and  that  there  was  in  this  respect  the 
exercise  of  that  reasonable  care  and  prudence  on  the  part  of  the 
defendants  and  their  agents  which  the  law  requires,  at  the  time 
tiie  injuiy  was  committed. 

The  case  on  the  part  of  the  plaintiff  must  therefore  rest  upon 
a  duty  imposed  by  law  upon  the  defendants  to  erect  and  main- 
tain such  fences  and  cattle*guards  upon  their  road  as  will  pre- 
vent horses  and  other  animals  from  passing  thereon,  and  upon 
proof  that  the  injury  was  occasioned  by  a  neglect  on  their  part 
to  perform  that  duty. 

That  a  duiy  of  that  character  rests  upon  this  corporation 
must  be  considered  as  settled  in  this  state,  by  a  decision  of  this 
court  in  the  case  of  Quimby  v.  n.  Cent.  B.  B.  Co.,  23  Yt.  393. 
The  court  there  held  "that  the  expense  of  fencing  rests  pri- 
marily upon  the  company,"  and  consequently  can  be  taken  into 
consideration  by  the  commissioners  in  the  assessment  of  dam- 
ages; and  when  this  duiy  exists,  an  action  will  lie  for  any  injury 
arising  solely  from  any  neglect  therein. 

Manifestly  that  duty  becomes  more  or  less  imperative,  and  its 
performance  required  greater  or  less  sufficiency  and  care,  de- 
pending upon  the  locality  of  the  road  and  the  place  through 
which  it  passes.  In  places  thickly  settled,  and  where  animals 
for  domestic  use  and  purposes  are  necessary,  much  greater  dili- 
gence and  care  is  required  of  a  railroad  corporation  in  the  con- 
struction of  their  fences  and  guards  than  would  be  required  in 
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places  thinlj  settled  or  remote  from  individual  habitations,  as 
the  danger  of  injuries  from  such  causes  is  proportionably  dimin- 
ished. That  would  be  considered  gross  negligence  in  the  one 
place  which  would  not  be  so  considered  in  the  other. 

If  in  this  case  the  injury  arose  solely  from  the  neglect  of  the 
defendants  to  erect  and  maintain  suitable  fences  and  guards  for 
the  protection  of  animals,  the  charge  of  the  court,  so  far  as  the 
defendants  are  concerned,  is  unobjectionable.  They  have  na 
reason  to  complain  of  the  degree  of  diligence  and  care  which 
the  court  required  them  to  exercise,  for  under  the  instructiona 
given  they  were  held  liable  only  in  cases  of  gross  neglect  in 
making  and  maintaining  such  erections.  If  there  were  error  in 
this,  it  was  in  favor  of  the  defendants,  and  is  that  for  which 
they  have  no  cause  of  exception.  The  jury  have  found  the  de- 
fendants guilty  of  gross  neglect  in  the  performance  of  this  duty; 
and  although  this  neglect  may  not  be  considered  the  proximate 
but  the  remote  cause  of  the  injury,  their  liability  is  a  necessary 
consequence,  unless  there  are  some  other  facts  existing  in  the 
case  otherwise  affecting  it. 

The  duty  of  maintaining  fences  and  erecting  cattle-guards 
for  such  purposes  is  imposed  upon  the  corporation,  not  only  as 
a  matter  of  safety  in  the  use  of  their  road  and  running  their 
engines  thereon,  but  also  as  a  matter  of  security  to  the  property 
of  those  living  near  and  contiguous  to  the  road.  And  this  arises 
from  the  consideration  that  they  must  know  and  reasonably  ex- 
pect that  without  such  precautions  such  injuries  will  naturally 
and  frequently  arise.  And  when,  for  the  distance  mentioned 
in  this  cas€,  no  precautions  of  that  kind  were  used  upon  this 
road,  and  in  a  place  so  public  and  common,  we  think,  as  a  mat- 
ter of  law,  there  was  that  neglect  which  will  render  the  corpora- 
tion liable  for  injuries  arising  solely  from  that  cause. 

The  important  question  presented  in  this  case  arises  upon  the 
evidence  introduced  by  the  defendants,  and  the  charge  of  the 
court  thereon.  The  defendants  introduced  evidence  showing 
that  the  plaintiff's  horse  had  been  several  times  before  in  the 
highway,  and  with  the  knowledge  and  consent  of  the  plaintiff. 
And  the  court  were  requested  to  charge  the  jury  '*  that  if  tne 
plaintiff's  horse,  at  the  time  of  the  injury,  was  in  the  highway 
with  the  knowledge  and  consent  of  the  plaintiff  he  could  not 
recover." 

As  there  was  evidence  in  the  case  tending  to  prove  that  fact, 
and  from  which  the  juiy  could  properly  have  made  such  infer- 
encCy  the  defendants  had  a  right  to  insist  upon  a  charge  of  the 
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court,  agreeable  to  the  request;  and  the  neglect  of  the  court  so  to 
chai^  the  jury  gives  to  the  defendants  the  benefit  of  that  fact» 
in  this  examination  of  the  case,  to  the  same  extent  as  if  found 
by  the  yerdict  of  the  jury.  So  that  the  investigation  of  this 
case  leads  to  the  inquiry.  What  effect  is  had  upon  the  liability  of 
the  defendants  by  the  fact  that  the  plaintiff's  horse  was  per- 
mitted to  run  and  remain  upon  the  public  highway  in  a  manner 
to  be  exposed  to  the  dangers  and  injuries  arising  from  the  de- 
fendant's use  of  the  road  ? 

It  is  very  evident  that  if  the  defendants  are  chaigeable  with 
grofis  or  any  other  degree  of  neglect,  from  their  want  of  proper 
care  in  making  and  constructing  their  fences  and  cattle-guardB, 
arifling  from  the  consideration  that  they  must  have  known  and 
expected  such  casualties  and  injuries  would  arise,  the  plaintiff 
is  chaigeable  at  least  with  the  same  degree  of  neglect,  in  per- 
mitting his  horse  to  run  upon  the  highway,  knowing  of  hi^ 
exposure  and  liability  to  injuries  of  this  character;  and  it  is  as 
reasonable  to  charge  the  plaintiff  with  the  knowledge  and  ex- 
pectation that  such  injuries  would  arise  as  the  defendants,  and 
also  to  require  of  the  plaintiff  the  exercise  of  as  much  care  and 
prudence  in  keeping  his  property  from  such  exposure  to  such 
injuries  as  is  required  of  the  corporation  in  guarding  against 
their  commission.  From  the  facts,  therefore,  in  the  case,  the 
plaintiff  was  as  much  in  fault  and  is  equally  chargeable  with 
neglect  as  the  defendants;  and  in  each  case  their  negligence 
was  the  remote  cause  of  the  injury,  and  equally  contributed  to 
that  result. 

This  is  as  favorable  a  view  of  the  case  as  can  be  taken  on  the 
part  of  the  plaintiff,  for  in  realiiy  the  difficulty  in  the  case,  on 
his  part,  is  increased  from  the  consideration  that  his  horse  was 
upon  the  highway  without  right.  Chancellor  Kent  says  **  that 
the  public  have  no  rights  in  a  public  highway,  but  a  right  of  way 
or  passage;  and  if  cattle  are  placed  in  a  public  highway  for  the 
purpose  of  grazing,  and  escape  into  an  adjoining  close,  the 
owner  of  the  cattle  can  not  avail  himself  of  the  insufficiency 
of  the  fences  in  excuse  of  the  trespass:''  3  Kent's  Com.  536. 
And  this  provision  is  enforced  by  statute  in  this  state:  Comp. 
Stat.  619,  sec.  16.  In  England,  the  so  placing  cattle  for  graz- 
%ig  would  be  a  trespass,  and  an  action  of  trespass  would  be 
sustained  by  the  adjoining  proprietors:  Lade  v.  Shepherd^  2 
Stra.  1004;  Stevens  v.  WhisOer,  11  East,  61;  and  such  has  been 
the  decisions  in  repeated  instances  in  this  country:  Stackpole 
V.  Healy,  16  Mass.  33  [8  Am.  Dec.  121];  Peck  v.  Smith,  1  Conn. 
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103  [6  Am.  Dec.  216];  Makepeace  v.  Warden,  1  N.  H.  16;  Bab- 
cock  V.  Lamb,  1  Cow.  238;  Griffin  v.  Miriin,  7  Barb.  297;  2 
Smith's  Lead.  Cas.  176,  184. 

This  leads  our  investigation  to  the  question  whether  an  action 
can  be  sustained  when  the  negligence  of  the  plaintiff  and  the 
defendant  has  mutually  co-operated  in  producing  the  injury 
for  which  the  action  is  brought.  On  this  question  the  follow- 
ing rules  will  be  found  established  by  the  authorities:  When 
there  has  been  mutual  negligence,  and  the  negligence  of  each 
party  was  the  proximate  cause  of  the  injury,  no  action  whatever 
can  be  sustained.  In  the  use  of  the  words  *'  proximate  cause" 
is  meant  negligence  occurring  at  the  time  the  injury  happened. 
In  such  case  no  action  can  be  sustained  by  either,  for  the  reason 
*'  that  as  there  can  be  no  apportionment  of  damages,  there  can 
be  no  recovery."  So  where  the  negligence  of  the  plaintiff  is 
proximate  and  that  of  the  defendant  remote,  or  consisting  in 
some  other  matter  than  what  occurred  at  the  time  of  the  injury, 
in  such  case  no  action  can  be  sustained,  for  the  reason  that  the 
inmiediate  cause  was  the  act  of  the  plaintiff  himself.  Under 
this  rule  falls  that  class  of  cases  where  the  injury  arose  from 
the  want  of  ordinary  or  proper  care  on  the  part  of  the  plaintiff 
At  the  time  of  its  commission.  These  principles  are  sustained 
by  EiU  V.  Warren,  2  Stark.  S77;  Munroe  v.  Leach,  7  Met.  274; 
Tarker  v.  Adams,  12  Id.  415  [46  Am.  Dec.  694];  Brownelly. 
Flagler,  5  Hill,  282;  Broum  v.  Maxwell,  6  Id.  592  [41  Am.  Dec. 
771];  WUliama  v.  Holland,  6  Car.  &  P.  23.  On  the  other  hand, 
when  the  negligence  of  the  defendants  is  proximate  and  that  of  the 
plaintiff  remote,  the  action  can  then  well  be  sustained,  although 
the  plaintiff  is  not  entirely  without  fault.  This  seems  to  be  now 
settled  in  England  and  in  this  country.  Therefore,  if  there  be 
negligence  on  the  part  of  the  plaintiff,  yet  if,  at  the  time  when 
the  injuiy  was  committed,  it  might  have  been  avoided  by  the 
defendant  in  the  exercise  of  reasonable  care  and  prudence,  an 
action  will  lie  for  the  injuiy.  So  in  this  case,  if  the  plaintiff 
were  guiliy  of  negligence,  or  even  of  positive  wrong,  in  placing 
liis  horse  in  the  road,  the  defendants  were  bound  to  the  exercise 
of  reasonable  care  and  diligence  in  the  use  of  their  road  and 
management  of  the  engine  and  train,  and  if  for  want  of  that 
care  the  injury  arose,  they  are  liable.  ^ 

Such  was  the  case  of  Daviea  v.  Mann,  10  Mee.  &  W.  548, 
where  one  unlawfully  left  his  fettered  donkey  in  the  highway, 
and  it  was  killed,  by  the  negligence  and  carelessness  of  the  de« 
fendant  in  the  management  of  his  horses  and  wagon;  Lord 


April,  1852.3  Trow  u  Vermont  Cent.  R  R  Oo.  197 

Abinger  ''held,  that  he  might  recover,  though  the  animal  waa 
improperly  there/'  In  that  case  the  plaintiJOT  was  goilfy  of  a 
wrong  in  putting  his  donkey  in  the  highway,  and  of  negligence 
in  permitting  him  to  remain  there;  bat  it  would  probably  be  con- 
sidered remote,  as  the  injary  arose  more  directly  from  another 
cause.  But  the  neglect  of  the  defendant  was  proximate,  as  it 
occurred  when  the  injury  was  committed;  and  as  it  might  have 
been  avoided  by  the  exercise  of  reasonable  care  and  prudence, 
he  was  held  liable.  In  the  case  of  the  Mayor  of  Colchetter  t. 
Brooke,  53  Eng.  Com.  L.  876;  8.  C,  1  Smith's  Lead.  Cas.  312,  it 
was  held  that  a  person  was  not  justified  in  running  his  Tessel  upon 
a  bed  of  oysters,  improperly  placed  in  the  channel  of  a  naviga- 
ble river,  and  which  created  a  public  nuisance.  The  wrong  and 
Diligence  of  the  plaintiff,  in  placing  and  permitting  that  de* 
posit  to  remain  in  that  situation,  did  not  justify  the  injury  com- 
mitted  by  the  defendant,  when  it  could  have  been  avoided  by 
the  exercise  of  reasonable  diligence  and  care.  And  this  rule  is 
sustained  in  the  following  cases:  Dvmes  v.  PeUey,  69  Eng.  Com. 
L.  282;  Marriott  v.  Stanley,  1  Man.  &  G.  568;  Bird  v.  Holbrook, 
4  Bing.  628;  Lynch  v.  Nurdin,  1  Ad.  &  El.,  N.  S.,  29;  Bridge  v. 
Grand  JunctUm  B.  Co.,  3  Mee.  &  W.  244;  Butterfidd  v.  JFbr- 
resler,  11  East,  60;  MarrioU  v.  Stanley,  1  Scott  N.  B.  892; 
Baisin  v.  AElcheU,  9  Oar.  &  P.  613. 

These  principles  have  an  important  application  to  the  case 
under  consideration.  The  negligence  which  caused  the  injury 
in  this  case  can  not  strictly  be  said  to  be  proximate  in  either  of 
the  parties,  but  is  remote  in  both  cases.  It  vras  remote  on  the 
part  of  the  corporation;  for  it  is  found  in  the  case  that  there 
was  no  negligence  on  their  part  in  the  management  of  the  train 
or  engine  when  the  injury  arose,  but  the  neglect  existed  in  not 
having  previously  made  their  fences  and  cattle-guards.  It  was 
also  remote  on  the  part  of  the  plaintiff  in  permitting  his  horse 
to  remain  in  the  highway,  exposed  to  such  injury,  after  it  first 
came  to  his  knowledge.  The  injury  arose  from  the  combined 
result  of  both  causes.  If  either  of  the  parties  had  done  their 
duty,  and  conformed  to  the  requirements  of  the  law,  the  injury 
would  not  have  been  sustained.  In  such  case  no  action  can  be 
sustained  by  either  of  the  parties,  no  more  than  in  the  case 
where  their  mutual  negligence  is  the  proximate  cause  of  the  in- 
jury; for  the  same  reason  exists  in  the  one  case  that  exists  in 
the  other.  From  the  nature  of  the  case  there  can  be  no  appor- 
tionment of  damages,  and  no  rule  can  be  laid  hold  of  that  settles 
what  one  shall  pay  more  than  the  other.    The  rule  is  generally 
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given  in  the  anthorities  that  in  cases  of  mutual  neglect,  where 
it  is  of  the  same  character  and  degree,  no  action  can  be  sus- 
tained. This  principle  has  uniformly  been  sustained  in  this 
state  for  injuries  arising  from  negligence  on  the  highways:  Noyea 
T.  Morristoivn,  1  Vt.  353;  Briggs  v.  OuU/ord,  8  Id.  264;  Alien  v. 
Hancock,  16  Id.  230.  And  that  the  rule  is  the  same  in  relation 
to  the  use  of  railroads  as  to  highways  has  been  directly  held  in 
Beers  v.  The  Edusaionic  Railroad  Go. ,  19  Conn.  567. 

Upon  the  facts  in  this  case  the  court  charged  the  jury  "  that 
if  the  plaintiff's  horse  was  iu  the  highway  by  the  permission  of 
the  plaintiff,  yet  if  the  location  of  the  defendants'  road  was  such 
that  by  reason  of  the  want  of  fences  and  cattle-guards  it  was 
rendered  so  unsafe  and  dangerous  as  that  the  want  of  such 
fences  and  cattle-guards  amounted  to  gross  and  culpable  neg- 
lect on  the  part  of  the  defendants,  and  thereby  the  plaintiff's 
horse  was  killed,  the  defendants  would  be  liable;  but  that  if  the 
plaintiff  and  defendants  were  equally  negligent,  the  plaintiff 
could  not  recover."  The  difficulty,  under  this  charge,  arises 
from  the  want  of  more  specific  instructions  as  to  the  negligence 
of  the  plaintiff,  and  what  would  constitute  such  negligence. 
Simply  to  say  that  if  both  the  parties  were  equally  negligent 
the  action  can  not  be  sustained,  leaves  the  whole  subject  of  in* 
vestigation  too  indefinite  and  general.  The  question  of  negli- 
gence is  a  mixed  question  of  law  and  fact,  upon  which  it  was  the 
duty  of  the  court  specifically  to  instruct  the  jury.  Where  facts 
in  the  case  are  admitted,  or  where  there  is  testimony  tending  to 
prove  facts,  it  is  the  duty  of  the  court,  particularly  when  re- 
quested, to  instruct  the  jury  whether  those  facts,  if  they  find 
them  to  be  true,  constitute  that  negligence  which  will  defeat 
the  action. 

So  in  this  case,  as  there  was  testimony  proving  that  the 
plaintiff's  horse  was  in  the  highway  with  his  knowledge  and 
consent,  and  had  previously  so  been,  the  defendants  had  a  right 
to  request,  and  it  was  the  duty  of  the  court  to  charge  the  jury 
specifically,  and  as  a  matter  of  law,  that  that  fact,  if  true,  was 
that  degree  of  negligence  on  his  part  which  rendered  the  case 
one  of  mutual  negligence;  and  if  from  that  mutual  negligence 
the  injury  arose,  that  the  action  could  not  be  sustained.  For  the 
want  of  this,  we  think  there  was  error,  and  that  the  judgment 
of  the  county  court  must  be  reversed. 

RaILBOAD  COBfPANY*S  LIABILITY  FOR  InJ(JBINO  GaTTLB  TrESPASSINQ  OM 

Track:  Tanawanda  R.  R.  v.  Munger,  49  Am.  Deo.  239,  and  note  261;  Per- 
JbiM  V.  Ecutem  R.  R,,  50  Id.  589;  Vcmdegrift  v.  RedUstr,  51  Id.  262;  Mumgei 
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▼.  ToMowanda  R  B.,  53  Id.  384,  and  note;  Danner  ▼.  South  CaroUna  R.  R.^ 
65  Id.  678.  The  principal  case  has  been  qaoted  with  approval  in  Norrit  r. 
AndroBcoggin  R.  R.^  39  Me.  277;  Kerwhttcher  v.  Cleveland  etc  R.  R.,Z  Ohio 
Si  197,  in  reference  to  the  care  required  of  railroads  in  erecting  fences  and 
cattle-guards;  and  see  also  the  principal  case  cited,  Cleveland  etc.  R,  R  v. 
SUioit,  4  Id.  477. 

Recovekt  vok  Ikjitriss  whxbx  Both  PLAiimiF  a^vd  DcrxicDAifT  hayb 
BKEN  GuiLiT  OF  NsoiJOBNCB:  See  the  question  of  contributory  negligence 
discussed  at  length  in  Freer  v.  Camermi,  55  Am.  Deo.  663,  and  qote.  The 
rules  laid  down  by  the  principal  case  have  been  frequently  approved.  Thus, 
the  proposition  that  "  when  there  has  been  mutual  negligence,  and  the  negli- 
gence of  each  party  was  the  proximate  cause  of  the  injury,  no  action  whatever 
can  be  sustained,"  is  quoted  with  approval  in  Thnmona  v.  OMo  R,  R,,  6  Ohio 
St  109;  JIaley  v.  Chicago  etc.  R*y,  21  Iowa,  25;  Btttton  v.  Hudson  River  R.  R., 
18  N.  Y.  257;  Ncedham  v.  San  Frandaeo  etc.  R.  R.,  37  CaL  423;  Reynolds  ▼. 
Hindman,  32  Iowa,  149;  S(ficke  v.  Milwaukee  etc.  R.  /?.,  9  Wis.  214.  The 
rule  that  "where  the  negligence  of  the  plaintiff  is  proximate  and  that  of  the 
defendant  remote  *  *  *  no  action  can  be  sustained,"*  is  likewise  quoted 
In  Needham  v.  San  Francisco  etc.  R.  R.,Zl  Cal.  422;  Stiicke  v.  Milwaukee  etc. 
R.R.,9  Wis.  214, 217;  Haley  v.  Chicago  etc.  R'*/,  21  Iowa,  25;  Button  v.  Hud- 
son River  R.  R.,  18  N.  Y.  258;  and  cited  in  Callahan  v.  Wame,  40  Mo.  136; 
Hyde  v.  Town  qf  Jamaica,  27  Vt.  458;  Cleveland  etc.  R.  R.  v.  EUioU,  4  Ohio 
6t.  477;  Murphy  v.  Deant^  101  Mass.  466;  Northern  Cent.  R*y  v.  State,  29  Md. 
436;  Foster  v.  Holly,  38  Ala.  85.  If,  then,  the  injury  was  the  result  of  care- 
lessness of  the  plaintiff,  and  could  have  been  avoided  by  the  exercise  of  or- 
dinary vigilance,  he  can  not  recover:  President  etc.  of  Ohio  etc.  R.  R.  v.  Oul* 
lett,  15  Ind.  487;  and  see  Beatty  v.  Gilmore,  55  Am.  Dec.  514.  And  the  rule 
^that  "when  the  negligence  of  the  defendant  is  proximate  and  that  of  the 
plaintiff  remote  the  action  can  then  well  be  sustained,  although  the  plaintiff 
is  not  entirely  without  fault,**  is  also  quoted  and  approved  in  Cranston  v.  Cm- 
ctmuUi  etc  R.  R.,\  Handy,  207;  Haley  v.  Chicago  etc.  R'y,  21  Iowa,  25; 
Needhaan  v.  San  Francisco  etc.  R,  R.,  37  CaL  422;  Kerwhacker  v.  Cleveland 
etc.  R.  R.,  3  Ohio  St.  194;  Stucke  v.  Milwaukee  etc.  R.  R.,  9  Wis.  214;  and 
cited  in  Mills  v.  Steamboat  Nathaniel  Holmes,  1  Bond,  360;  Cleveland  etc.  R. 
R,  T.  EUiott,  4  Ohio  St  477;  Murphy  v.  Deane,  101  Mass.  465;  Northern  Cent. 
R'y  V.  Siate^  29  Md.  436;  State  v.  Manchester  etc.  R.  R.,  52  N.  H.  556;  VtekB- 
burg  etc  R.  R.  v.  Patton,  31  Miss.  193.  And  **  if  there  be  negligence  on  the 
part  of  the  plaintiff,  yet  if  at  the  time  when  the  injury  was  committed  it 
might  have  been  avoided  by  the  defendant  in  the  exercise  of  reasonable  care 
and  prudence,  an  action  will  lie  for  the  injury,'*  is  also  a  proposition  similarly 
quoted  in  MiUa  v.  Steamboat  Nathaniel  Holmes,  1  Bond,  360;  Needham  v. 
San  Frandsco  etc  R.  R.,  37  Gal.  422;  Kerwhacker  v.  Cleveland  etc.  R.  R.,  3 
Ohio  St.  195;  Stucke  v.  Milwaukee  etc  R.  R.,9  Wis.  214;  and  cited  in  Thomas 
V.  Kenyan,  I  Daly,  143;  McOrath  v.  Hudson  River  R.  R.,  19  How.  Pr.  224; 
President  etc  qfOhio  etc  R.  R.  v.  Chdlett,  l5  Ind.  487;  0*Brien  v.  McGlinchy, 
<}8  Me.  658;  Hurd  v.  Rutland  etc  R.  R.,25  Vt.  123.  A  wrong-doer  is  not 
without  the  pale  of  the  law:  Cranston  v.  CincimuUi  etc.  R.  R.,  I  Handy,  204, 
citing  the  principal  case  to  this  point. 

Neguoenge,  whethes  Question  of  Law  or  Fact:  See  Herring  v.  Wil 
mington  etc  R.  R.,  51  Am.  Dec.  395.  Negligence  is  a  mixed  question  of  law 
and  fact:  Wright  v.  Maiden  etc  R.  R.,  4  Allen,  289;  Cleveland  etc  R.  R.  v. 
Terry,  8  Ohio  St.  584;  DeiroU  etc.  R.  R.  v.  Van  Steinburg,  17  Mich.  118, 120^ 
all  citing  the  principal  case  to  this  point. 
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[26  YBBMOzrr.  19.] 
BlIiUB    ARE    NOT    AoOOMMODATION    PaFER,   AND    AOOEFTOB    IS    PBJMA&II.T 

Liable,  when  the  drawer  has  an  open  account  with  the  acceptor  at 
the  time  for  goods  consigned  to  the  latter  to  be  sold  on  commission,  and 
the  bills  were  drawn  and  accepted  with  the  understanding  that  they 
were  to  be  paid  by  the  acceptor,  and  the  amount  entered  into  the  gen- 
eral account;  nor  is  the  legal  character  of  the  bills  affected  by  any  altera- 
tion of  the  balance  of  the  account,  nor  by  the  fact  afterwards  ascertained 
that  at  the  time  of  the  acceptance  the  drawer  was  indebted  to  the  ac- 
ceptor. 

Release  or  Drawer  of  Bill  will  not  Dischabob  Aocbptor,  where  the 
bill  is  not  accommodation  paper,  but  is  drawn  and  accepted  against  the 
drawer's  account  for  goods  consigned  to  the  acceptor;  the  acceptor  is 
the  party  primarily  liable,  and  the  drawer  is  considered  only  as  his  surety 
or  guarantor. 

Indorsee  of  Bill  has  Right  to  Hold  Parties  Liable  Aooordino  to 
THEiB  Relative  Positions  thebeon,  and  to  regard  the  acceptor  as  the 
principal  debtor,  and  the  liability  of  the  drawer  as  collateral,  where  he 
takes  the  bill  for  value  and  before  maturity,  in  ignorance  that  it  was 
given  for  accommodation;  and  this  right  is  unaffected  by  any  subse- 
quently acquired  knowledge  that  the  bill  was  so  given. 

Bbleasb  of  Dbaweb  of  Bill  will  not  Disohabge  Aoceptob  at  law  or 
in  equity,  where  the  bill  was  taken  for  value  and  before  maturity,  with- 
out notice  that  it  was  given  for  accommodation,  although  notice  be  sub- 
sequently acquired  that  it  was  so  given. 

Assumpsit  against  the  acceptor  on  two  bills  of  exchange.  One 
Caleb  E.  Barton  haying  been  in  the  habit  of  consigning  cheese 
to  the  defendant  to  be  sold  on  commission,  and  of  drawing  his 
drafts  for  the  proceeds,  drew  the  bills  in  suit  on  the  defendant, 
which  were  dulj  accepted.  At  the  time  the  bills  were  drawn 
and  accepted,  the  state  of  the  drawer's  account  was  not  known, 
but  both  the  drawer  and  the  defendant  thought  there  was  a 
balance  due  the  drawer.  It  was  afterwards  discovered  that 
Barton  had  already  overdrawn  his  account,  and  was  indebted  to 
the  defendant  at  the  time  when  the  bills  were  drawn.  The 
plaintiffs  became  the  holders  of  the  bills  in  due  course  of  busi- 
ness, for  value,  and  before  ^maturity,  and  without  knowledge  of 
the  fact  that  they  were  drawn  against  an  overdrawn  account, 
discounting  them  under  the  representations  of  Barton,  and  in 
the  belief  that  the  defendant  had  property  or  funds  of  Barton 
sufficient  to  meet  the  bills  when  they  were  discounted  and  ac- 
cepted; and  the  plaintiffs  never  learned  the  contiaiy  until  after 
they  became  the  owners  and  holders  of  the  bills.     Suit  was 
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afterwards  brought  against  the  drawer,  who  paid  a  part  of  the 
balance  due  in  consideration  of  being  released  entirely  from 
liability  on  the  bills.  The  defendant  had  no  knowledge  of  the 
release  of  the  drawer  previous  to  the  release.  Othei  facts  are 
stated  in  the  opinion.  The  plaintiffs  sought  to  recover  the  un- 
paid balance  on  the  bills  Judgment  for  the  defendant,  and 
exceptions  by  the  plaintiffs. 

Salmon  Wires  and  W.  W.  Peck,  for  the  plaintiffs, 
A.  Peck  and  G.  F.  Bailey,  for  the  defendant. 

By  Court,  Isham,  J.  This  action  is  brought  on  two  bills  of 
exchange  drawn  by  Caleb  E.  Barton  on  the  defendant,  Henry 
Bathbone,  on  the  city  of  New  York;  both  of  which  were  duly 
accepted,  and  before  maturity  were  discounted,  and  transferred 
by  indorsement  to  the  plaintiffs.  When  the  bills  matured  they 
were  dishonored,  duly  protested,  and  notice  thereof  given  to 
the  drawer. 

On  the  trial  of  the  case,  at  the  circuit,  the  defendant  insisted 
that  the  bills  were  accommodation  bills;  and  upon  the  facts 
stated  in  the  bill  of  exceptions,  he  now  insists  that  the  bills  are 
of  that  character,  that  the  drawer  is  the  person  primarily  liable, 
that  the  acceptor  stands  as  his  surety,  and  that  the  release  of 
the  drawer,  by  the  plaintiffs,  operates  as  a  discharge  of  the  de- 
fendant as  acceptor.  It  is  admitted  that  if  these  bills  are  not 
accommodation  bills,  but  are  really  bills  for  value,  the  release 
will  not  affect  the  liability  of  the  acceptor.  It  will  discharge 
all  persons  intermediate  Ifetween  the  holders  and  drawer,  but 
not  those  prior  on  the  bills,  nor  those  on  whom  rests  a  primary 
or  absolute  liability  to  pay  them:  English  v.  Darley,  2  Bos.  & 
Pul.  61;  Bailey,  J.,  in  Claridge  v.  DalUm,  4  Mau.  &  Sel.  226; 
Chit  Bills,  451. 

We  are  not  satisfied  that  these  bills  are  to  be  treated  as 
accommodation  papers.  It  is  true,  the  fact  is  found  in  the  case 
"that  at  the  maturity  of  the  bills  the  drawer  was  indebted  to 
the  acceptor  on  account,  apart  from  the  bills  in  suit,  and  that 
the  latter  had  no  funds  in  his  hands  of  the  former,  wherewith 
to  meet  them."  But  in  connection  with  this  statement,  it 
equally  appears  from  the  exceptions  that  during  the  season  of 
1844,  the  drawer,  at  different  times,  consigned  to  the  defend- 
ant as  commission  merchant,  for  sale  on  his  account,  a  quantity 
of  cheese,  the  gross  proceeds  of  which  amounted  to  seven  thou- 
■and  eight  hundred  and  forty-eight  doUara  and  seventy-eight 
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cents;  and  from  the  statement  in  the  account  of  sales  we  per- 
ceive that  a  much  larger  amount  than  the  sum  of  these  bills 
was  realized  therefrom  after  these  acceptances  were  given.  The 
account  arising  from  the  sale  of  this  properly  commenced  in 
July,  1844,  and  closed  in  November  of  that  year.  There  has 
been  no  statement  of  that  account  rendered,  or  balance  ascer- 
tained by  the  parties.  As  between  them,  the  whole  account 
remains  open  and  subject  to  their  future  liquidation.  While 
this  account  was  accruing,  these  bills  were  drawn  and  accepted, 
obviously  and  with  the  understanding  that  they  were  to  be  paid 
by  the  defendant,  and  the  amount  so  paid  be  entered  into  their 
general  account. 

During  that  period  they  doubtless  anticipated  that  the  bal- 
ance would  be  sufficient  to  pay  these  bills,  and  have  been 
respectively  disappointed  in  the  amount  finally  realized  there- 
from; so  that  there  is  now  a  balance  due  the  acceptor,  as  stated 
in  the  account  of  sales.  But  as  these  bills,  at  first,  were  drawn 
upon  property  consigned  to  the  acceptor,  and  he  accepted  them 
with  the  same  means  of  knowledge  which  the  drawer  had,  and 
thereby  assumed  the  primary  obligation  to  pay  them,  there  is 
no  propriety  in  treating  the  bills  otherwise  than  as  creating  ob- 
ligations of  that  character,  after  they  have  passed,  in  due  course 
of  business,  into  the  hands  of  an  indorsee.  In  so  treating 
them,  we  are  manifestly  carrying  into  effect  the  mutual  inten- 
tion of  the  parties  when  the  bills  were  drawn  and  accepted;  for 
it  is  distinctly  stated  in  the  case  that  both  the  drawer  and 
the  drawee  supposed  and  believed  that  there  were  funds  suffi- 
cient in  the  hands  of  the  drawee  to  *pay  them  at  maturity,  and 
under  that  belief  the  drawer  made  such  representations  to  the 
plaintiffs  at  the  time  of  their  indorsement  and  discount. 

The  legal  effect  and  character  of  bills  of  exchange,  so  drawn 
and  accepted,  is  not  changed  or  affected  by  any  alteration  of 
the  balance  of  the  account,  nor  even  by  the  fact,  if  it  should  be 
afterwards  ascertained,  that  there  was  an  indebtedness  at  the 
time  of  the  acceptance  from  the  drawer  to  the  acceptor.  This 
principle  is  fully  illustrated  by  the  case  of  Bagndll  v.  Andrews^ 
7  Bing.  217.  Indeed,  the  facts  in  that  case,  and  the  principles 
there  established,  have  such  a  direct  application  to  this  case, 
that  we  can  not  consider  these  bills  otherwise  than  as  bills  for 
value,  without  entirely  disregarding  the  authority  and  princi- 
ples of  that  decision.  In  that  case,  when  the  bill  was  drawn, 
the  drawer  had  an  open  account  with  the  acceptor  for  goods 
which  he  was  in  the  course  of  sending  to  him  for  sale;  neithef 
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of  them  at  that  time  knew  the  state  of  the  account;  "  and  it 
afterwards  tamed  oat  that  the  drawer  was,  at  the  time  of  the 
acceptance,  indebted  to  the  acceptor,  instead  of  the  acceptor 
being  indebted  to  the  drawer/'    Before  the  bill  became  due,  the 
drawer  became  bankrupt,  and  indorsed  the  bill  to  the  plaintiff, 
who  was  ignorant  that  an  act  of  bankruptcy  had  been  commit- 
ted.    The  drawer,  being  called  as  a  witness,  was  objected  to  as 
being  interested,  on  the  ground  that  this  was  an  accommodation 
biU,  and  that  if  the  plaintiff  recovered,  he  would  be  responsible 
to  the  defendant,  not  only  for  the  amount  of  the  bill,  but  for 
the  costs  of  that  suit,     l^ndal,  C.  J.,  after  remarking  that 
such  consequences  would  follow  if  this  was  an  accommodation 
bill,  and  that  the  witness  would  be  incompetent,  observed  that 
**  we  think,  upon  the  facts  in  the  case,  the  bill  was  not  an  ac- 
commodation bill.    At  the  time  it  was  drawn,  the  drawer  had 
an  open  account  with  the  defendant  for  goods  sent,  and  which 
he  was  then  in  the  course  of  sending  to  him  for  sale.     The 
drawer  might,  at  that  time,  reasonably  expect  that  the  acceptor 
weuld  pay  the  bill  out  of  funds  that  might  be  in  his  hands 
when  the  bill  arrived  at  maturity;  for  the  evidence  is  express, 
that  at  the  time  the  bill  was  drawn,  neither  the  drawer  nor  ac- 
ceptor knew  the  state  of  the  account.    A  bill  so  drawn  and 
accepted  can  not  be  treated  as  an  accommodation  bill;  nor,  con- 
sequently, is  there  any  implied  obligation,  on  the  part  of  the 
drawer,  to  indemnify  the  acceptor  against  the  costs  of  any 
action  which  maybe  brought  against  him:"  1  Phill.  £v.  61; 
Bank  of  Montgomery  y.  Waiker,  9  Serg.   &  B.   237   [11  Am. 
Dec.  709]. 

If  that  case  is  to  be  treated  as  sound  in  principle,  it  makes  a 
final  disposition  of  the  case  under  consideration;  for  under  that 
authority,  these  bills  can  not  be  considered  as  accommodation 
bills,  but  must  be  treated  as  bills  for  value;  the  acceptor  being 
the  party  primarily  liable,  and  the  drawer  considered  only  as 
his  surety  or  guarantor.  In  such  case  it  was  properly  remarked 
that  the  release  of  the  drawer  was  a  relinquishment  merely  of  so 
much  security,  which  the  plaintiffs  had  for  the  payment  of  the 
debt,  and  which  in  no  event  can  affect  the  liability  of  the  ac- 
ceptor. 

It  is  very  evident,  also,  that  the  plaintiffs  could  have  sus- 
tained no  action  against  the  drawer  of  these  biLls,  unless  they 
had  been  duly  protested  and  notice  given.  This  principle  is 
founded  on  the  consideration  that  a  primary  liability  for  their 
payment  rests  only  upon  the  acceptor;  while  that  of  the  drawer 
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is  contingent  and  collateral,  and  rises  upon  the  default  of  the 
acceptor.  The  necessity  of  protest  and  notice,  in  such  cases,  is 
not  avoided  by  a  fluctuating  balance  in  their  accounts,  nor  even 
bj  the  fact,  where  there  exists  an  open  account,  that  there  is  an 
indebtedness  from  the  drawer  to  the  acceptor:  Orr  t.  AHaginnis, 
7  East,  359;  Blackhan  v.  Doren,  2  Camp.  503;  In  re  Brown,  2 
Stoiy,  521;  Stoiy  on  Bills,  sec.  311;  2  Smith's  Lead.  Cas.  29; 
Smith's  Merc.  L.  315;  United  States  v.  Bank  of  Metropolis,  15 
Pet.  393. 

But  if  these  bills  are  to  be  regarded  strictly  as  accommodation 
bills,  the  same  result,  we  think,  must  follow.  In  such  case  it 
is  insisted  that  the  drawer  is  the  person  primarily  liable;  that 
the  acceptor  is  to  be  treated  as  his  surety,  and  that  the  holder  of 
the  bills  is  bound  so  to  regard  and  deal  with  them,  notwithstand- 
ing the  terms  of  the  bill,  whenever  he  has  notice  that  the  ac- 
ceptance was  for  accommodation,  whether  that  notice  was  re- 
ceived at  the  time  he  took  the  bills  or  at  any  subsequent  period. 

It  is  proper  to  observe  that  this  question  does  not  now  arise 
between  the  drawer  and  acceptor;  as  between  them,  the  consid- 
eration may  be  inquired  into  and  the  true  relation  of  the  parties 
shown;  but  the  question  is  presented  in  a  case  between  the  ac- 
ceptor and  an  indorsee  for  value,  without  notice  that  the  bill 
was  for  accommodation  at  the  time  he  became  the  holder.  When 
these  bills  were  received  by  the  plaintiffs,  they  were  invested 
with  those  legal  rights,  and  became  subject  only  to  those  duties, 
that  arose  from  what  appeared  on  the  face  of  the  bills.  Their 
legal  effect  and  the  relative  liability  of  the  drawer  and  ac- 
ceptor could  not  be  changed  or  altered  by  any  fact  not  then 
appearing. 

These  principles  have  a  peculiar  application  to  bills  of  ex- 
change, as  they  are  designed  for  commercial  purposes;  and  their 
application  is  required  to  impart  to  them  that  credit  and  cur- 
rency which  is  necessary  to  insure  the  purposes  for  which  they 
were  intended.  At  the  time  the  plaintiffs  became  indorsees 
they  had  the  right,  on  the  one  hand,  and  were  bound  on  the 
other,  both  at  law  and  in  equity,  to  regard  the  acceptor  as  pri- 
marily liable,  and  the  drawer  as  his  surety;  they  could  have  re- 
leased, compounded  with,  or  given  time  to  the  drawer,  without 
in. any  way  affecting  their  right  to  hold  the  ultimate  liability 
of  the  acceptor:  Story  on  Bills,  sees.  429,  430;  United  Stales 
V.  Bank  of  Metropolis,  15  Pet.  393;  Adams  v.  Wordley,  1  Mee.  & 
W.  374.  Such  being  their  right  at  the  time  they  became  the 
holders  of  the  bills,  there  is  no  propriel^  or  authority  in  saying 
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Chat  that  light  can  be  subsequentlj  changed  or  affected  by  a 
mere  notice  from  the  acceptor  to  the  holder  that  the  drawer 
bad  neglected  to  provide  funds  for  the  payment  of  the  bills;  or 
bj  any  act  of  the  drawer  and  acceptor  to  which  the  plaintifb 
were  not  a  party,  and  to  which  they  have  never  given  their  as- 
sent: Theo.  on  Pr.  &  Snr.  216. 

The  plaintiffs,  as  holders  of  these  bills,  were  not  subject  to  any 
of  the  equities  existing  between  the  original  parties,  and  without 
their  assent  those  equities  can  not  be  imposed  upon  them.  The 
case  of  MdUett  v.  Thompson,  5  Esp.  178,  was  an  action  by  an 
indorsee  against  the  maker  of  an  accommodation  note  for  the 
payee.  The  holder  received  part  payment,  under  a  composition 
from  the  payee,  and  covenanted  not  to  sue  him,  which  is  a  vir- 
tual release,  knowing  when  he  received  the  bill  that  it  was  given 
for  accommodation.  Lord  Ellenborough  ruled  that  the  maker 
was  liable,  notwithstanding  the  payment  and  release;  for  his 
liability  on  the  face  of  the  note  was  primary  and  principal,  and 
that  of  the  indorsers  was  collateral  and  secondary;  and  whatever 
may  be  their  liabilities  between  themselves,  such  was  their  liabil- 
ity to  the  holder.  It  was  also  held  that  the  release  would  have 
no  effect  between  the  maker  and  payee;  for  whatever  the  maker 
was  compelled  to  pay  he  might  call  upon  the  payee  to  repay;  the 
release  in  no  way  disturbed  their  relations.  On  the  application 
of  the  same  rule  to  this  case,  whatever  the  acceptor  may  be 
compelled  to  pay  he  can  call  upon  the  drawer  to  repay,  notwith- 
standing the  release;  for  their  relations  are  not  disturbed  by  its 
execution.  It  is  evident,  also,  in  this  case,  from  the  release 
itself,  that  a  discharge  of  the  bill  was  not  intended  by  the  parties, 
but  simply  a  release  of  the  drawer,  by  the  holders,  from  any 
further  claim  which  they  had  personally  on  him,  leaving  the 
holders  to  pursue  their  remedy  against  the  acceptor,  as  the 
party  primarily  liable:  Story  on  Prom.  Notes,  sec.  423. 

In  the  case  of  Laxton  v.  Feat,  2  Camp.  185,  and  CoUoU  v. 
Haighy  3  Id.  281,  a  different  doctrine  was  applied  to  accommo- 
dation bills,  where  the  holder,  at  the  time  he  received  the  bills, 
knew  that  they  were  for  the  accommodation  of  the  drawer. 
Lord  Ellenborough  remarked  **  that  as  it  was  an  accommodation 
bill,  of  which  all  parties  had  notice,  the  acceptor  can  only  be 
considered  as  a  surety  for  the  drawer;"  and  tiie  acceptor  was 
discharged  by  time  being  given  the  drawer.  If  these  cases  can  be 
sustained  on  principle,  they  have  no  application  to  this  case;  for 
it  may  be  said  with  more  propriety  that  if  one  take  a  bill  of 
exchange,  knowing  at  the  time  that  it  was  for  accommodation, 


206  F.  &  M.  Bank  v.  Rathbone.  [Yermont^ 

be  thereby  assents  to  receive  and  hold  it  subject  to  that  equity 
of  the  parties;  while  no  such  suggestions  can  be  made  in  this 
case,  as  these  plaintiffs  had  no  such  notice,  when  the  bills  'were 
received  and  discounted. 

The  doctrine  of  those  two  cases  was,  however,  sabsequently 
shaken  by  Justice  Oibbs,  in  Kerrison  v.  Cooke,  3  Camp.  362,  and 
was  afterwards  overruled  in  the  common  pleas,  in  the  case  of 
Fenium  v.  Pocock,  5  Taunt.  192,  in  which  Mansfield,  C.  J., 
observed  ' '  that  the  case  of  Laxton  v.  Peat  was  the  first  in  whicli  it 
was  held  that  the  acceptor  was  not  the  first  and  last  person  com- 
pelled to  pay  the  bill  to  the  holder;  and  that  they  were  compelled 
to  differ,  and  hold  that  it  is  impossible  to  consider  the  acceptor 
of  an  accommodation  bill  in  the  light  of  a  surety  for  the  drawer; 
and  that  if  the  holder  had  known,  in  the  clearest  manner,  that 
at  the  time  of  giving  the  bill  it  was  for  accommodation,  it  would 
make  no  manner  of  difference."    With  this  view  of  the  case. 
Heath  and  Ohambre,  JJ.,  agreed.     It  will  be  at  once  perceived 
that  in  this  case  the  acceptor  was  held  as  the  principal  and 
primary  debtor  on  an  accommodation  bill,  known  to  be  such  bjr 
the  holder  when  he  received  it;  and  that  act  of  the  holder, 
which  would  have  discharged  a  surety,  was  held  not  to  affect  his 
liability.     We  are  not  called  upon,  in  this  case,  to  approve  or 
disapprove  of  the  doctrine  of  that  case,  to  the  extent  to  which 
it  was  carried;  but  it  is  a  decided  authority  for  saying  that  an 
indorsee  for  value  of  a  bill  of  exchange,  who  became  such  be- 
fore its  maturity,  and  in  ignorance  that  it  was  given  for  accom- 
modation, has  a  right  to  treat  all  parties  thereon  as  liable  to 
him  according  to  their  relative  positions  on  the  bill,  and  to 
regard  the  acceptor  as  the  principal  debtor,  and  the  liability  of 
the  drawer  as  collateral;  and  that  this  right  is  unaffected  by  any 
subsequently  acquired  knowledge  that  the  bill  was  given  for 
accommodation.     In  such  cases  it  is  regarded  as  a  mere  truism 
to  say  that  a  release  of  the  drawer,  by  the  holder,  has  no  effect 
on  the  ultimate  liability  of  the  acceptor. 

The  case  of  Fentum  v.  Pocock,  6  Taunt.  192,  has  been  sus- 
tained and  approved  by  the  subsequent  cases  in  England:  Price 
V.  Edmunds,  10  Bam.  &  Cress.  584;  Nichols  v.  Norris,  3  Bam.  & 
Adol.  41;  Harrison  v.  Courtauld,  Id.  36;  Bol/e  v.  Wyatt,  5  Car.  & 
P.  181;  Farquhar  v.  Southey,  1  Moo.  &  M.  14;  YaUop  v.  Ebers, 
1  Bam.  &  Adol.  703.  It  is  to  be  observed,  also,  that  the  same 
view  of  the  subject  is  entertained  by  the  different  elementary 
authors:  Chit.  Bills,  344;  Smith's  Merc.  L.  832;  8  Kent's  Com. 
104;  BaUey  on  Bills,  364;  Story  on  Prom.  Notes,  sees.  418, 423. 
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This  subject  baa  arisen  before  many  of  the  courts  in  this 
countiy,  and  the  rule  is  generally  sustained  ''  that  the  parties 
to  a  bill  or  note  are  bound  by  the  character  which  they  assume 
upon  the  face  of  the  bill;  if  by  that  they  are  liable  as  primary 
debtors,  or  as  principal,  then,  as  to  the  holders,  they  are  bound 
as  such;  and  his  knowledge,  at  the  time  when  he  takes  the  bill, 
that  they  or  either  of  them  are  accommodation  parties,  will  not 
Tary  the  case:"  Montgomery  Bank  v.  Walker^  9  Serg.  &  R.  229 
[11  Am.  Dec.  709];  S.  C,  12  Id.  382;  White  v.  Hopkins,  3  Watts 
&  S.  99  [37  Am.  Dec.  542];  Lexois  v.  Hanchman,  2  Pa.  St.  416; 
Commercial  Bank  v.  Cunningham^  24  Pick.  275  |35  Am.  Dec. 
322];  Church  v.  Barlow,  9  Id.  551;  In  re  Babcock,  3  Story,  398; 
Lamberl  y.  Sand/ard,  1  Blackf.  137  [18  Am.  Dec.  149];  Clcpper  t. 
Union  Bank,  7  Har.  &  J.  92  [16  Am.  Dec.  294]. 

In  the  case  of  Claremoni  Bank  y.  Wood,  10  Yt.  582,  where 
fleyeral,  some  of  whom  were  sureties,  signed  a  note,  "  each  aa 
principals,"  and  promised  to  pay„  it  was  held  that  as  to  the 
holders  they  were  to  be  regarded  as  princijials,  and  not  as 
sureties;  and  yet  the  primaiy  liability  of  the  acceptor,  and  the 
secondary  liability  of  the  drawer,  is  as  expressly  set  forth  on 
these  bills  as  if  it  were  written  out  in  full  oyer  their  respective 
signatures.  In  either  case,  to  yary  their  respective  liabilities, 
as  they  have  assumed  them  on  the  face  of  the  bills  and  note, 
would  be  to  yary  and  control  their  intended  operation,  and,  in 
eSeci,  to  enforce  a  contract  which  the  parties  never  made. 

On  this  subject  it  is  important  to  observe  a  material  distinc- 
tion between  joint  and  several  promissory  notes  or  obligations, 
and  bills  of  exchange  or  notes,  on  which  the  parties  have  as- 
sumed only  successive  liabilities.  In  the  former  case,  as  between 
the  makers  and  the  holders,  who  at  the  time  received  the  note 
with  notice  of  the  circumstances  under  which  it  was  given,  the 
strict  relation  of  principal  and  surety  may  exist,  and  evidence 
of  that  fact  is  not  considered  as  contradicting  its  specific  pro- 
visions, but  as  consistent  with  its  terms;  and  the  right  of  con- 
tribution, arising  out  of  that  relation,  exists  between  them: 
2  Am.  Lead.  Gas.  289,  303,  in  notes.  But  the  drawer  and 
acceptor  and  indorsers  of  a  bill  or  note  have  not  assumed  a 
joint  and  several  liability;  neither  are  they  strictly  sureties;  but 
are  liable  to  each  other,  in  the  order  of  their  becoming  parties; 
and  when  the  action  is  on  the  bill,  or  instrtpnent,  creating  such 
successive  liabilities,  by  an  indorsee  for  value,  without  notice 
that  the  bill  was  given  for  accommodation,  such  testimony  is 
inadmissible  for  the  purpose  of  converting  their  successive  lia- 
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bilities  into  a  joint  and  seTeral  obligation,  or  placing  them  in 
the  relation  of  principal  and  surety.  The  testimony  clearly 
contradicts  the  express  provision  of  the  bill,  and  materially 
changes  its  legal  effect.  Unquestionably  those  liabilities  may 
be  charged,  as  between  the  parties,  by  an  express  contract  to 
that  effect,  which  may  be  enforced  between  them.  But  this  in 
no  way  affects  the  rights  of  a  holder,  who,  at  least,  became 
such  in  ignorance  of  that  arrangement.  Under  such  circam- 
stances,  the  holder  has  only  to  look  to  the  bill  itself  and  the 
genuineness  of  the  signatures,  to  ascertain  the  nature  and  ex- 
tent of  the  liability  of  the  parties  thereon;  and  they  are  liable 
to  him  in  the  successive  order  in  which  their  names  appear 
upon  the  face  of  the  bill:  McDonald  v.  Mtgnider,  3  Pet.  471; 
Flint  V.  Day,  9  Vt.  345;  Brown  v.  Jfo«,  7  Johns.  360. 

This  doctrine  is  sustained  in  Story's  treatise  on  promissory 
notes,  in  which,  sec.  418,  he  observes  '^that  the  strong  ten- 
dency of  the  more  recent  authorities  is  to  hold  that  in  all 
cases  the  holder  has  a  right  to  treat  all  the  parties  to  a  bill  as 
liable  to  him  exactly  to  the  same  extent  and  in  the  same  man- 
ner, whether  he  knows  or  not  the  note  to  be  an  accommoda- 
tion note;  for  as  to  him,  all  the  parties  agree  to  bold 
themselves  primarily  or  secondarily  liable,  as  they  stand  on 
the  note;  and  that  they  are  not  at  liberty,  as  to  him,  to  treat 
their  liability  as  at  all  affected  by  any  accommodation  between 
themselves."  And  in  section  483  he  further  says:  ''Nor  would 
it  make  any  difference  in  the  case,  that  the  released  party  was, 
in  point  of  fact,  the  party  ultimately  bound  to  pay  the  note,  and 
that  the  other  party  was  a  mere  accommodation  maker,  payee, 
or  indorser,  for  his  benefit;  or  at  least,  it  would  not  make  any 
difference,  unless  the  &ct  of  its  being  such  accommodation  note 
were,  at  the  time  of  receiving  the  note,  and  not  merely  at  the 
time  of  the  release,  known  to  the  holder:"  Stoiy  on  Bills,  sees. 
291,  368,  432,  434.  Chancellor  Kent  also  observes  ''that  the 
acceptor  of  a  bill  is  the  principal  debtor,  and  the  drawer  the 
surety,  and  nothing  will  discharge  the  acceptor  but  payment 
or  a  release.  Accommodation  paper  is  now  governed  by  the 
same  rules  as  other  paper.  This  is  the  latest  and  the  best  doc- 
trine both  in  England  and  this  country:"  3  Kent's  Com.  104. 

As  these  bills  were  received  and  discounted  by  the  plaintifib 
before  their  maturity,  without  notice  that  they  were  for  accom- 
modation, we  are  satisfied,  from  the  authorities,  that  they  had  a 
right  to  treat  the  acceptor  as  the  principal  debtor,  and  the 
drawer  as  liable  only  on  his  default.    In  such  cases  there  is  no 
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difference  between  accommodation  bills  and  bills  of  Talue:  in 
either  case  a  release  of  the  drawer  from  any  farther  liability  to 
the  holder  will  haTe  no  effect  as  a  discharge  of  the  acceptor 
from  his  primaiy  liability  on  the  bill;  and  this  right  so  to  treat 
the  parties  on  the  bill  remains  unaffected  by  any  notice  sabee- 
qnently  given  that  the  bill  was  for  accommodation. 

It  is  insisted,  however,  that  the  release  of  the  drawer  will  in 
equity  discharge  the  acceptor,  and  that  the  principles  which 
prevail  in  that  court  are  now  equally  available  at  law.  From  an 
examination  of  the  cases  in  chancery,  we  entertain  a  decided 
conviction  that  the  same  principles  on  this  subject  prevail  in 
equity  as  at  law.  If  any  diversity  of  opinion  exists  in  that 
court  on  this  question,  it  has  arisen  more  from  a  misapprehen- 
sion of  the  rule  at  law  and  a  desire  to  conform  to  the  principles 
there  established  than  from  any  rules  prevailing  in  equity  at 
variance  with  them.  There  is  much  propriety  in  this;  for  the 
principles  regulating  bills  of  exchange  have  their  origin  in 
mercantile  usage,  and  have  been  adopted  to  meet  the  exigencies 
and  wants  of  commercial  transactions;  it  is  therefore  equally 
the  policy  of  courts  of  equity  as  of  courts  of  law  to  make  the 
application  of  and  enforce  those  principles  in  relation  to  these 
securities  which  experience  has  found  necessary  to  preserve  their 
negotiability  and  credit. 

In  the  case  of  The  Bank  of  Ireland  v.  Beresfard,  6  Dow,  233, 
Lord  Eldon  expressed  his  opinion  of  the  case  of  Fentum  v.  Po- 
cock^  5  Taunt.  192,  and  observed  that  '*  if  it  went  on  the  principle 
that  inquiry  is  not  to  be  made  into  the  knowledge  of  the  x^arty, 
but  that  all  shall  be  taken  as  appearing  on  the  face  of  the  bill,  I 
think  it  a  most  wholesome  doctrine."  The  case  is  important 
only  as  showing  the  individual  opinion  of  Lord  Eldon  on  that 
question,  and  as  showing  that  no  different  rule  had  then  pre- 
vailed in  chancery.  In  the  case  of  Ex  parte  Olendinning,  1  Buck, 
517,  Lord  Eldon  refused  to  adopt  the  principle  of  the  decision 
of  Fenlum  y.Pocock,  and  recognized  the  general  doctrine  as 
^eld  in  Laxton  v.  Peat,  2  Camp.  185.  That  was  the  case  of  an 
accommodation  acceptance,  and  known  to  be  such  by  the  holder 
when  he  received  the  bill.  We  are  therefore  not  called  upon  to 
approve  or  disapprove  of  the  doctrine  of  that  case,  for  in  this 
case  the  plaintiffs  had  no  notice,  when  the  bills  were  received 
and  discounted,  that  they  were  for  accommodation. 

If  the  plaintiffs  in  this  case  had  received  the  bills  with  knowl- 
edge that  they  were  given  for  accommodation,  we  do  not  say 
but  that  the  defense  would  be  available;  for  when  one  takes  a 
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bill,  eyen  before  mataritj,  with  notice  of  a  given  fact,  it  is  not 
unreasonable  that  he  should  be  charged  with  the  consequences 
that  result  therefrom,  as  if  the  bill  had  been  received  overdue. 
But  that  principle  does  not  apply  when  the  bill  is  taken  before 
maturity  without  notice  and  for  value;  for  the  bill  is  then  held 
independent  of  all  equities  existing  between  the  original  parties; 
and  Lord  Eldon  in  that  case  nowhere  intimates  that  the  princi- 
ple would  have  such  an  application.  It  is  only  to  the  case  of 
an  accommodation  bill,  and  known  to  be  such  by  the  holder 
when  he  received  the  bill,  that  he  made  the  application  of  that 
rule. 

The  case,  however,  which  should  and  does  exert  a  controlling 
influence  in  our  decision  of  this  case  is  that  of  Harrison  v.  Court- 
auldy  3  Bam.  &  Adol.  36.  That  case,  it  will  be  perceived,  was 
sent  from  chanceiy,  by  the  master  of  the  rolls,  for  the  opinion 
of  the  court  of  king's  bench.  This  circumstance  alone  creates 
the  inference  that  in  relation  to  bills  of  exchange,  on  which  the 
parties  have  assumed  successive  liabilities,  the  principles  of 
equity  are  the  same  as  at  law,  and  that  if  the  acceptor  of  these 
bills  is  not  discharged  at  law,  he  would  not  (e  in  equity;  for  it 
would  be  an  idle  proceeding  for  chancery  to  send  a  case  to  a 
court  of  law  to  ascertain  the  principles  prevailing  there,  unless 
those  principles  have  equal  application  in  chancery.  In  that 
case,  as  we  have  assumed  in  this,  the  bill  was  accepted  for  the 
accommodation  of  the  drawer,  and  was  indorsed  for  value  before 
its  maturity.  In  that  case,  as  in  this,  the  holder  was  ignorant 
at  the  time  he  received  the  bill  that  it  was  given  for  accommo- 
dation, but  was  afterwards  informed  of  that  fact,  before  the  act 
was  done  which  the  acceptor  claimed  operated  as  his  discharge. 
It  will  at  once  be  perceived  how  veiy  similar  are  the  two  cases  in 
every  important  particular.  On  the  hearing  of  that  case  the 
decisions  at  law  and  in  equity  were  considered;  and  all  the 
judges.  Chief  Justice  Tenterden,  and  Parks,  Taunton,  and  Pat- 
terson, justices,  certified  to  the  court  of  chanceiy  that  the  ac- 
ceptor was  liable  on  the  bill  the  same  as  on  a  bill  for  value. 

Whether,  therefore,  we  apply  to  this  case  the  principles  pre- 
vailing in  equity  or  at  law,  the  result  is  the  same.  The  plaint- 
iffs having  no  notice,  at  the  time  they  received  the  bills,  that 
they  were  given  for  accommodation,  had  a  right  to  treat  the 
drawer  as  collaterally  liable  thereon,  and  the  acceptor  as  the 
principal  and  primary  debtor;  and  this  right  of  the  holder  re- 
mains unaffected  by  any  subsequent  knowledge  which  he  may 
have  that  they  were  for  the  accommodation  of  the  drawer. 
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Under  sneh  drcnTnutoneeB,  the  release  of  the  drawer  in  no  wij 
aflBBcts  the  liahiliij  of  the  defendant  ae  acceptor.  This  yiew  of 
the  o&ae  renders  it  anneceesazy  to  pass  upon  other  questions 
which  are  urged  in  the  argument  of  the  case. 

The  result  is^  that  the  judgment  of  the  conntgr  court  must  be 
reTcrsedy  and  the  case  remanded. 


AooOMMODATiOK  AocKFTOB'to  LiABiUTiSB:  See  Abercrombie  t.  Xmnb^  317 
Am.  Dec.  721;  PiU  t.  Congdon,  61  Id.  153;  Parki  r.  Ingram,  65  Id.  163. 
In  Jianh  v.  Xofr,  65  Ind.  273,  the  prindpel  cue  is  died  to  the  elleot  thai 
one  who  aooepte  a  billy  altboagh  for  ■coommodfttion  of  the  dimwer,  beeooiea 
ft  principal  debtor,  end  not  a  enretj  for  the  drawer,  and  is  boond  by  hie  ao» 
ocptanoe  whether  he  had  f nnde  in  liis  handa  of  the  drawer  with  wliioh  to  pay 
the  fail]  or  not. 

AoooxMODATioir  AosPTOB  HOT  D18CHABOKD  BT  OmNO  Tdbto  Drawse: 
Lambert  ▼.  San^ford^  18  Am.  Deo.  149;  bat  in  Park$  r.  Ingram^,  66  Id.  163» 
it  is  held  that  the  diachaige  of  an  acoooimndatJon  aooeptor  doea  not  dieghaige 
thedimi 
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PaBBILL  V.  MoKlNIiET. 

[9  Obattah,  1.] 

Past  Pkbvobmancb  or  O&al  Contract  to  Exchanob  Lands  u  soffioiflnt 
to  take  it  out  of  the  statute  of  frauds  and  warrant  specific  enforcement 
where  there  has  been  delivery  with  acts  of  ownership  on  both  sides. 

DsBD  ExBCUTXD  BT  Defkndant  IS  Sqfficient  MEMORANDUM  under  the 
statute  of  frauds,  though  not  delivered,  to  support  a  decree  for  specific 
performance  of  a  contract  to  exchange  lands. 

Bill  fob  Spboifio  Pebformancb  mat  be  Amended  to  Ask  Rbbcission, 
together  with  other  relief,  in  a  suit  on  a  contract  to  exchange  lands, 
where  it  appears  on  the  trial  that  the  defendant  can  not  make  title. 

Bill  for  the  specific  performance  of  a  contract  for  the  exchange 
of  lands  entered  into  between  the  complainant  Parrill  and  the 
defendant  William  McEinley.  The  evidence  at  the  hearing 
need  not  be  stated,  the  effect  of  it,  so  far  as  material,  sufficiently 
appearing  from  the  opinion.  The  court  below  diamissed  the 
bill  with  costs,  and  the  complainant  appealed. 

Fry^  for  the  appellant. 

No  counsel  contra. 

By  Court,  Allen,  J.  The  court  is  of  opinion  that  the  con* 
tract  of  exchange  in  the  bill  mentioned  is  fully  proTed  by  the 
evidence  in  the  record;  and  having  been  executed  by  the  deliv- 
ery of  possession  and  acts  of  ownership  by  each  party  over  the 
parcels  of  lands  exchanged,  there  is  proof  of  sufficient  part  per- 
formance to  take  the  case  out  of  the  operation  of  the  statute. 
And  the  court  is  further  of  opinion  that  the  making  of  the  deed  and 

ibe  signing  and  acknowledgment  thereof  by  the  appellee  William 
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HcEinley  was  a  sufficient  memoiandnm  in  writing  according  to  the 
authority  of  Bowles  v.  Woodson,  6  Giatt.  78.  The  court  is  therefore 
of  opinion  that  upon  the  proofs  in  the  record  the  appellant  woul(^ 
have  been  entitled  to  a  decree  for  a  specific  execution  of  the  con- 
tract of  exchange  set  forth  in  the  bill.  But  it  furthermore  ap- 
pearing by  the  records  and  proceedings  in  suits  of  Hambleton  and 
Denham,  and  of  Keith  and  Gamp,  against  the  said  McEinley  and 
others,  filed  as  exhibits,  that  all  the  lands  of  said  William  Mc- 
Kinley  were  bound  by  a  judgment  lien,  prior  in  date  to  the 
time  of  said  contract  for  exchange,  and  that  a  decree  was  ren- 
dered for  the  sale  of  his  lands,  and  the  same,  or  portions  thereof, 
haye  been  sold,  the  court  upon  the  facts  disclosed  upon  said 
exhibits  should  have  directed  an  inquiiy  to  ascertain  whether 
any  title  to  the  Buffalo  land  in  the  bill  mentioned  could  be 
made  to  the  appellant,  and  if  not,  to  have  authorized  him  to 
amend  his  bill  and  seek  for  a  rescission  of  the  contract,  and  for 
such  other  and  further  relief  as  uoder  the  circumstances  he  might 
show  himself  entitled  to. 

Decree  reversed  with  costs;  and  the  cause  remanded  to  be 
proceeded  in  according  to  the  principles  above  declared. 


Past  Perform aivce  Taking  Parol  Aorxbhknt  cokcerniko  Lands  oat 
of  statute  of  fraads:  See  Hoen  v.  Simnuma,  52  Am.  Dec.  291;  Aday  v.  EehoU, 
Id.  225;  McMahan  y.  MeMahan,  53  Id.  481;  Christy  v.  Bamhart,  Id.  538» 
and  note  discuBsing  this  subject  at  length;  HoMlUm  v.  Putnam,  54  Id.  15S| 
Oangwer  v.  Fry,  55  Id.  578. 

MSMORANl^UM    OV  CONTRACT  FOR   SaUE   OF   LaND,  SuFFICIBNCT  OF,  undoT 

statute  of  frauds:  See  Sherburne  t.  Shaw,  8  Am.  Dec.  47;  Cosacls  v.  Deacou- 
drea,  10  Id.  681;  Meadows  v.  Meadows,  15  Id.  645;  Atwood  v.  Cobb,  26  Id. 
657;  Episcopal  Church  v.  Wiley,  30  Id.  386;  Smith  v.  Jones,  Id.  498;  Pipkin 
V.  James,  34  Id.  652;  Ide  t.  Stanton,  40  Id.  698;  Hand  v.  Grant,  43  Id.  528» 
and  notes. 

Bill  in  Equitt  may  bs  Amended  so  as  to  Obtain  Entirely  Differ- 
ent Relief  from  that  originally  asked  for:  BeUon  t.  Apperson,  26  Gratt. 
217,  approving  and  following  the  principal  case. 

Further  History  of  Principal  Case  will  be  found  in  ParriU  ▼.  Jfo* 
Kinley,  6  W.  Va.  67f  where,  upon  an  amended  bill,  as  suggested  in  the  opin* 
ion,  ParriU  obtained  a  final  decree  for  specific  performance,  and  the  fore* 
going  deeiaion  was  approved. 


Ttbee  V.  Wilson. 

[9  Gbattak,  09.] 

iLomoRiTr  OF  Deputy  Sheriff  C!ontinues  after  Expiration  of  8BSBiFF*ft 
Tmbm  with  respect  to  all  duties  which  may  be  performed  by  deputy, 
Qnless  the  authority  is  revoked  or  the  sheriff  dies. 
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BSXBIWW  AITSB  EZPIBLATIOR  OF  TeBM  HAS  AUTHOBIT7  TO  SbLLQoODS  LkVIED 

upon  during  his  term,  and  may  be  oompelled  to  do  bo. 
Shxbitf's  Surxties  for  Fibst  Term  ark  Liablx  for  Deputt's  Default, 
AFTER  EzpiRATTON  of  a  second  term  of  the  same  sheriff,  in  collecting 
and  not  paying  over  money  made  on  a  vend,  ex,  issued  on  an  execution 
levied  by  the  deputy  during  such  first  term,  where  different  sureties 
were  given  for  the  second  term,  and  the  same  deputy  again  qualified, 
and  was  never  removed,  but  continued  to  serve  as  deputy  for  such 
sheriff's  successor,  and  as  such  returned  the  vend.  ex.  "satisfied." 

Notice  against  the  defendant  as  former  high  sheriff,  and  his 
sureties,  to  recover  money  collected  by  one  William  l^ree,  a 
deputy,  on  an  execution  in  the  plaintiff's  favor.  Judgment  for 
the  plaintiff,  and  the  defendants  obtained  a  supersedeas  from  this 
court. 

Price,  for  the  appellants. 

Caperton,  for  the  appellee. 

By  Court,  Allen,  J.  This  was  a  proceeding  by  notice  to  re- 
cover from  the  sheriff  of  Fayette  county  and  his  sureties  money 
coUected  by  his  deputy  on  an  execution. 

The  sheriff  gave  bond  and  qualified  on  the  seventeenth  of 
March,  1840.  On  the  eighth  pf  September,  1840,  a^./a.,  made 
returnable  on  the  first  Monday  of  November  following,  was 
placed  in  the  hands  of  William  Tyree,  who  had  qualified  and 
was  acting  as  deputy  for  the  sheriff,  and  was  returned  by  said 
deputy  executed  on  personal  property,  and  not  sold  for  want  of 
bidders. 

The  high  sheriff  qualified  and  gave  bond,  with  different  sure- 
ties, under  a  second  commission,  on  the  sixteenth  of  March, 
1841.  Tyree  again  qualified  as  deputy  sheriff  at  the  same  term; 
and  there  was  no  order  made  thereafter  displacing  him;  and 
at  the  end  of  the  second  year  anoUier  person  qualified  as  sheriff. 
On  the  twenty-fourth  of  March,  1848,  the  plaintiff  caused  a  ven-^ 
ditioni  exponas  to  issue,  which  was  directed  to  E.  D.  Vandal,  late 
sheriff  of  Fayette  county,  which  came  to  the  hands  of  William 
l^ree,  and  was  returned  by  him  as  deputy  of  said  Yandal, 
"  satisfied." 

Upon  this  state  of  facts,  it  becomes  necessary  to  determine 
whether,  at  the  time  of  this  last  return,  Tyree  was  the  deputy 
of  the  high  sheriff  in  this  transaction,  so  as  to  bind  his  princi- 
pal; and  if  he  was,  which  set  of  sureties,  those  of  the  first  or 
second  year,  would  be  responsible. 

It  being  impossible  for  the  high  sheriff  to  attend  personally 
to  everything  pertaining  to  his  office,  the  law,  from  the  neoes- 
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sity  of  ihe  case,  allows  him  to  make  a  deputy,  and  implicitty 
gives  him  power  to  execute  all  the  ordinary  offices  of  the  sher- 
iff, where  the  personal  presence  of  the  sheriff  is  not  required  by 
law:  Bac.  Abr.,  tit.  Sheriff,  letter  H. 

The  full  power  to  do  any  act  or  thing  which  his  principal 
might  have  done  is  so  essential  that,  according  to  Holt,  C.  J., 
giving  the  opinion  of  the  court  in  Parker  v.  Keil^  1  Salk.  95, 
the  power  of  the  deputy  can  not  be  restrained  to  be  less  than 
that  of  his  principal,  save  only  that  he  can  not  make  a  deputy. 

The  authority  of  the  deputy  being  thus  unlimited  as  to  ex- 
tent, must  also  be  equally  indefinite  as  to  duration,  unless  it 
be  revoked.  Accordingly,  it  was  held,  in  Jackson  v.  Collins,  8 
Cow.  89,  that  the  authority  of  the  deputy  was  limited  by  the 
duration  of  the  fiuthority  of  the  principal,  and  did  not  cease 
when  a  new  sheriff  had  taken  the  office. 

In  that  case  the  deputy  had  sold  land  by  virtue  of  an  execu- 
tion, and  had  given  the  purchaser  a  certificate  that  he  would  be 
entitled  to  a  deed  at  the  expiration  of  fifteen  months;  and  he 
executed  the  deed  about  a  year  after  the  high  sheriff  went  out  of 
office.  The  court  held  that  an  execution  against  the  property 
of  the  defendant,  partly  executed  by  the  old  sheriff,  shall  be 
completed  by  him,  and  that,  quoad  hoc,  he  is  in  office,  and  the 
acts  of  a  deputy  in  relation  to  such  an  execution  are  the  acts  of 
the  principal. 

So  in  Lamed  v.  AUen,  13  Mass.  295,  warrants  were  placed  in 
the  hands  of  a  deputy  to  collect.  He  collected  a  part  before  his 
principal  went  out  of  office;  and  having  been  appointed  a  deputy 
by  the  succeeding  sheriff,  collected  the  residue  of  the  warrants 
after  his  last  appointment.  In  an  action  against  the  sureties  in 
a  bond  given  by  the  deputy  to  the  first  sheriff,  it  was  decided  that 
as  the  waiTants  were  put  into  his  hands  when  he  was  deputy  of 
the  plaintiff,  his  power  to  complete  the  execution  of  them  con- 
tinued by  virtue  of  the  plaintiff's  appointment;  and  the  plaintiff 
had  judgment.  The  same  principal  was  affirmed  in  HiU  v.  FUt^ 
Patrick,  6  Ala.  314;  The  People  v.  Baker,  20  Wend.  602. 

In  this  court  the  principle  has  been  recognized  and  acted 
upon  in  Dabney  v.  Smith,  5  Leigh,  13,  and  Douglas  v.  Stump, 
Id.  392.  In  these  cases,  administration  having  been  committed 
to  the  sheriff,  the  administration  had  been  conducted  by  the 
deputy  after  the  sheriff's  term  expired;  and  it  was  held  that  the 
principal  and  his  sureties  were  answerable  for  the  deputy's  ad- 
o^iuistxation  after  as  well  as  before  the  term  expired. 

In  tlie  l&9t  case  Tucker,  president,  said  that  the  acts  of  the 
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deputy,  after  the  expiration  of  the  sheriff's  term  of  office,  are  U> 
be  considered  as  the  sheriff's  official  acts,  unless  he  took  the 
proper  steps  to  remore  the  depuiy .  These  authorities  show  that 
the  appointment  and  authority  of  the  deputy  continue  as  long 
as  the  principal  has  any  duty  to  perform  as  sheriff  which  maj 
be  performed  bj  the  deputy,  unless  the  authority  is  revoked  or 
the  principal  dies. 

That  the  sheriff,  after  he  is  out  of  office,  is  authorized  and 
may  be  compelled  to  sell  the  goods  which  he  has  levied  on 
under  an  execution,  is  well  settled.  The  same  sheriff  who  be- 
gins an  execution  must  end  it:  2  Saund.  47  m,  note  2. 

In  England,  according  to  the  opinion  of  Holt,  C.  J.,  in 
Clerk  V.  Withers,  6  Mod.  299,  a  case  twice  elaborately  argued, 
if  a  sheriff  returns  a  levy  and  no  sale  for  want  of  bidders,  he 
may,  if  out  of  office,  sell  without  a  vendUioni  eocponas.  If  he 
continue  in  office,  he  may  be  compelled  to  sell  by  a  vendUioni 
exponas;  and  if  he  be  out  of  his  office,  a  distringas  nuper  vice 
comitam  goes  to  the  new  sheriff  to  distrain  the  old  sheriff  to  sell. 
But  these  writs  give  him  no  new  authority  to  sell,  but  are  only 
intended  to  quicken  him  to  do  his  duty,  and  also  to  give  the 
parties  interested  the  benefit  of  an  official  return,  upon  which, 
under  our  statutes,  summary  proceedings  may  be  had.  The 
writ  of  distringas  is  obsolete  in  Virginia,  and  is  in  fact  rendered 
unnecessary  by  the  twenty-third  section  of  the  act  concerning 
executions:  1  Bev.  Code,  533.  That  act  provides  that  if  the 
goods  taken  by  the  sheriff,  or  any  part  thereof,  remain  in  his 
hands  unsold,  he  shall  make  return  thereof  accordingly;  and 
thereupon  the  clerk  is  required  to  issue  a  venditioni  exponas  to 
such  sheriff  directed.  The  directions  of  the  act  apply  as  well 
to  a  sheriff  whose  term  of  office  has  ceased,  as  to  him  whose 
office  continues.  In  the  case  under  consideration,  the  levy  was 
made  by  the  officer  who  qualified  and  gave  bond  on  the  seven- 
teenth of  March,  1840,  as  the  execution  was  issued  and  levied 
before  the  expiration  of  the  term  of  office  for  that  year;  and 
the  sureties  for  that  year  were  properly  proceeded  against  upon 
the  return  of  the  deputy  on  the  venditioni  exponas. 

Judgment  should  be  affirmed  with  costs. 

Judgment  affirmed. 

PowBBs  AND  Liabilities  or  Shsbift  astkr  Expiration  or  Term:  See 
Uie  note  to  TSikey  v.  Smith,  36  Am.  Dec  705,  where  this  snbject  is  discassed. 
Bee  alaoElkin  v.  People,  Id.  541;  BonduraiU  v.  B%f<yrdy  35  Id.  33;  Leekejf  v. 
Gardner,  38  Id.  764;  McDonald  v.  Bradtiiaw,  46  Id.  385,  and  notes  thereto. 

AUTHOXITT  or  DSPITTY  SHERIFF  AFTER  ShBBIFF'b    TxRM  BAB    BSPIBSD: 
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See  Lopmi  t.  Ewkkg^  15  Am.  Dec.  41,  and  note.    The  principal  case  is  cited 
sad  approved  on  the  point  that  the  power  of  a  deputy  sheriff  continues  after 
the  expiration  of  the  sheriff^s  term  of  office  as  to  the  completion  of  all  datiea 
the  execution  of  which  was  commenced  daring  the  term,  in  Ballard  ▼.  Tkonuu 
19  Oratt.  24. 

LlABIUTT    OF   SHSBirV's    SUUETIXS   FOR    FaILUBB  TO   PaT  OVKR  MoNFT 

Collected  ajtek  Exfisatiom  of  the  term  for  which  they  are  sureties,  on 
process  received  by  him  daring  such  term:  See  the  note  to  CommanweaUh  v. 
CoU,  46  Am.  Dec.  511,  512.     See  also  McDtmall  v.  Bradshaw,  Id.  385. 


Emebigk  v.  Tayeneb. 

[9  Qbattan,  220.] 

Pboof  of  Title  is  Gbneballt  Unnecbssaby  whebk  Priytit  of  Bbtatb 
has  existed  between  the  parties  to  an  action  to  recover  realty. 

Tenant  is  Estopped  to  Impoon  Landlord's  Title  daring  the  tenancy,  or 
until  he  lias  restored  possession,  or  done  something  equivalent  thereto, 
either  by  proof  of  title  in  himself  or  another,  whether  the  question  arises 
in  a  direct  action  to  recover  possession  or  in  a  collateral  action. 

Tenant  Holding  oyer  after  Expiration  of  Lease  is  Estopped  to  deny 
his  lessor's  title.    So  a  tenant  acquiring  possession  by  wrong. 

Acceptance  of  Lease  bt  One  in  Possession  Estops  him  to  dispute  the 
lessor's  title  as  effectually  as  if  he  had  entered  under  it. 

Tenant's  Estoppel  to  Dent  Lessor's  Title  Attaches  to  All  Suocxs* 
soRS  who  acquire  possession  through  or  under  such  tenant,  either  im- 
mediately or  remotely.  So  where  one  acquires  possession  under  an  ab- 
solute conveyance  in  fee  from  the  tenant. 

Tenant  Auenatino  Part  or  All  of  Premises  Bemadts  Liable  to  his 
lessor  in  an  action  to  recover  possession  of  the  whole  premises,  if  posses- 
sion be  withheld  after  termination  of  the  tenancy,  whether  such  aliena- 
tion be  by  sublease  or  by  conveyance  in  fee  with  warranty,  and  whether 
the  action  be  ejectment  or  unlawful  detainer. 

Lessor  may  Recover  Entire  Prehises  Demised,  and  not  merely  the  part 
actoally  occupied  by  the  defendants,  in  an  action  for  unlawful  detainer 
against  his  tenant  holding  over  after  disclaimer,  and  against  one  in  pos- 
session under  such  tenant,  and  may  show  by  parol  what  was  denused. 

TENANT  AND  PURCHASER  UNDER  HiM  MAT  BE  JoiNED  IN  ACTION  FOR  UN- 
LAWFUL Detainer  by  the  lessor,  though  they  do  not  occupy  the  premises 
jointly,  but  each  severally  occupies  a  part. 

LaasoR  mat  Introduce  Lease  without  Proyinq  Locality  or  Bound- 
Axns  of  the  demised  premises,  in  an  action  for  unlawful  detainer  against 
his  tenant  holding  over  and  disclaiming  to  hold  under  him. 

Proof  in  Acnov  for  Unlawful  Detainer  of  Defendant's  Possession 
of  some  part  of  the  premises  is  unnecessaiy  against  a  tenant  of  the  plaint- 
iff holding  over  and  disclaiming  to  hold  under  him,  but  alUer  as  to  a  pur- 
chaser under  such  tenant. 

PUBOBASKR  in  FbB  UNDER  TENANT  IB  NOT  ENTITLED  TO  NOTICB  TO  QuiT 

before  the  lessor  can  maintain  an  action  for  unlawful  detainer  against 
him  and  the  tenant  jointly,  where  the  tenant  has  received  notke  to  quit 
or  baa  made  a  formal  disclaimer. 
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NoncK  TO  Quit  is  Unnecessabt  where  Formal  Disclaimer  has  been 
made  by  a  tenant  holding  over,  before  bringing  an  action  stgainst  him  for 
unlawful  detainer. 

Tenant  is  Estopped  to  Deny  Boundaries  of  the  demised  premises  as  de- 
scribed in  the  lease,  or  that  his  possession  is  within  them,  in  an  action 
for  unlawful  detainer,  where  he  has  executed  the  lease  acknowledging 
such  description  and  possession. 

Erroneous  Admission  of  Interrooatort,  Which  is  Withdrawn  after- 
wards without  answer,  is  no  ground  of  exception. 

Lease  is  not  Void  for  Uncertainty  in  Description  which  describes  tlM 
premises  as  a  tract  adjoining  a  certain  farm,  and  formerly  oooupied  by  a 
certain  person,  containing  a  specified  number  of  acres. 

Plaintiff  w  Action  for  Unlawful  Detainer  mat  Recover  According 
TO  Description  of  the  premises  in  his  warrant  or  in  the  lease  under 
which  the  defendant  received  possession  from  him,  and  must,  at  his 
peril,  point  out  the  premises  to  the  sheriff,  being  compelled  to  make  res- 
titution if  he  takes  more  than  he  has  recovered. 

Tenant  Holding  oyer  after  Ezpiiation  of  Lease  is  Tenant  from 
Year  to  Year  upon  the  conditions  specified  in  the  lease,  if  the  lessor 
receives  rent  subsequently  accruing,  or  otherwise  indicates  an  intent  to 
recognize  him  as  such  tenant;  otherwise,  he  is  merely  a  tenant  at  suffer- 
ance, not  entitlsd  to  notice  to  quit. 

Tenant's  Possession  does  not  Become  Adverse  by  his  holding  over  and 
disclaiming  to  hold  under  the  lessor,  and  claiming  the  fee,  unless  full 
notice  thereof  is  brought  home  to  the  lessor. 

Conveyance  in  Fee  by  Tenant  is  No  Disseisin  of  the  lessor,  except  at 
the  latter's  election. 

Tenant  can  No  More  Deny  Possession  under  which  he  enters  to  be  lus 
lessor's  than  he  can  controvert  his  title. 

Action  for  unlawful  detainer.  Appeal  by  the  defendants. 
The  opinion  sufficiently  states  the  case. 

Fisher,  for  the  appellants. 

B.  H.  Smith,  for  the  appellee. 

By  Court,  Lee,  J.  This  is  a  case  of  unlawful  detainer  from 
the  county  of  Wood.  The  warrant  was  sued  out  on  the  eight- 
eenth of  January,  1848,  by  the  defendant  in  error  against  the 
plaintiff,  for  the  recovery  of  a  tract  of  one  hundred  and  sixty 
acres  of  land  in  that  county.  It  was  duly  served  upon  the  de- 
fendants therein  named;  and  an  appearance  having  been  entered 
on  the  twenty-fourth  of  February,  1848,  a  jury  was  impaneled  for 
the  trial  of  the  cause.  During  its  progress  sundry  bills  of  excep* 
tion  were  taken  by  the  defendants  in  the  action  (Emerick  and 
Alton)  to  the  opinions  and  rulings  of  the  court,  and  the  jury 
having  found  a  verdict  in  their  favor,  the  plaintiff  (Tavener) 
moved  the  court  to  set  it  aside  and  grant  him  a  new  trial,  upon 
the  ground  that  it  was  contrary  to  the  evidence  and  to  the  in« 
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Btmctioiis  given  by  the  court;  and  this  being  refused  by  the 
court,  he  excepted  to  the  opinion  of  the  court.  Judgment  hav- 
ing been  rendered  upon  the  verdict,  Tavener  then  applied  for 
and  obtained  a  supersedeas  from  the  circuit  court  of  Wood 
ooanty;  and  upon  a  hearing  in  that  court,  the  court  was  of 
opinion  that  the  judgment  of  the  county  court  was  erroneous: 
first,  in  giving  the  six  instructions  which  it  did  give  out  of  the 
nine  asked  for  by  defendants;  and  secondly,  in  overruling  the 
motion  for  a  new  trial.  The  judgment  was  accordingly  re- 
versed, the  verdict  set  aside,  and  a  new  trial  granted  upon  the 
principles  indicated  in  the  opinion  of  the  circuit  court;  and  to 
this  judgment  from  the  circuit  court  the  defendants  have  ob- 
tained a  supersedeas  from  this  court. 

The  questions  presented  by  the  record  are  numerous,  though 
several  of  them  resolve  themselves  into  one,  and  they  will  be 
considered  in  the  order  in  which  they  appear  to  have  been  raised 
upon  the  trial  in  the  county  court. 

The  first  is  that  presented  by  the  first  instruction  asked  for 
by  the  defendants  and  given  by  the  court.  If  this  could  be 
construed  to  mean  merely  that  the  jury  must  be  satisfied  from 
the  evidence  that  the  defendant  Emerick  was,  at  the  time  of  the 
institution  of  the  suit,  in  the  possession  of  some  part  of  the 
premises  claimed,  either  actually  and  directly,  or  by  legal  in- 
tendment, it  might  be  free  from  objection.  But  considered  in 
connection  with  the  evidence,  it  seems  clear  that  it  raises,  and 
it  may  be  presumed  was  intended  to  raise,  the  question  (pre- 
sented in  several  different  forms  upon  the  record)  as  to  the  effect 
of  the  deed  from  Emerick  to  Alton,  and  his  transfer  of  the  pos- 
session to  him  upon  the  relations  in  which  Emerick  stood  to 
his  landlord,  Tavener;  and  it  must  be  construed  as  an  instruc- 
tion to  the  jury,  that  if  Alton  held  the  actual  possession  of  the 
land  conveyed  to  him  by  Emerick  at  the  institution  of  the  suit, 
as  to  that  Emerick  was  not  responsible  to  the  plaintiff  in  this 
action;  and  the  correctness  of  this  conclusion  is  thus  presented 
for  our  consideration. 

The  doctrine  is  well  settled  that  if  a  privity  of  estate  have  ex- 
isted between  parties  to  an  action,  proof  of  title  is  ordinarily 
unnecessary;  for  aparfy  is  not  permitted  to  dispute  the  original 
title  of  him  by  whom  he  has  been  let  into  possession.  A  tenant 
can  not  be  permitted  to  question  or  impugn  the  title  of  his  land- 
lord during  the  continuance  of  the  tenancy,  nor  until  he  has 
restored  the  possession,  or  done  what  would  be  regarded  as 
equivalent;  nor  can  he  be  permitted  to  deny  that  the  possession 
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BO  receiyed  was  the  possession  of  his  landlord.  And  the  rale  is 
extended  to  the  case  of  a  tenant  acquiring  the  possession  by 
wrong  against  the  owner,  and  to  one  holding  oyer  after  the  ex* 
piration  of  his  lease;  and  it  applies  whether  the  question  arises 
directly  in  an  action  brought  against  the  tenant  to  recover  the 
possession,  or  in  a  collateral  form  in  some  other  action:  Wood 
V.  Day,  7  Taunt.  646;  Fleming  v.  Gooding,  10  Bing.  549; 
Taylor  v.  Needham,  2  Taunt.  278;  Cooke  v.  Loxley,  5  T.  R.  4; 
Codman  v.  Jenkins,  14  Mass.  95;  IhhabUanis  of  Watertoum  v. 
White,  13  Mass.  477;  Galloway  v.  Ogle,  2  Binn.  468;  Graham 
V.  Moore,  4  Serg.  &  R.,  467;  WiUison  v.  Walhins,  3  Pet.  43; 
Marley  v.  Badgers,  5  Yerg.  217;  Wilson  v.  SmUh,  Id.  379;  Jack- 
son V.  Dobbin,  3  Johns.  223;  Crabb  on  Real  Property,  327; 
Archbold's  Land.  &  Ten.  219.  Nor  is  the  rule  varied  where 
the  tenant  is  in  actual  possession  of  the  premises  at  the  time  he 
accepts  a  lease:  he  thereby  as  effectually  recognizes  the  title  and 
possession  of  the  lessor  as  if  he  had  entered  and  taken  posses- 
sion under  and  by  virtue  of  the  lease  itself:  MoConneU  v.  Bow^ 
dry,  4  T.  B.  Mon.  392.  The  same  rule  is  recognized  in  equity: 
Wilson  V.  Toumshend,  2  Ves.  jun.  693;  Attorney  Generaly.  Eotham, 
3  Russ.  415. 

When  once  this  relation  of  landlord  and  tenant  is  established 
by  the  act  of  the  parties,  it  attaches  to  all  who  may  succeed  to 
the  possession  through  or  under  the  tenant,  whether  immediately 
or  remotely,  the  succeeding  tenant  being  as  much  bound  by  the 
acts  and  admissions  of  his  predecessor  as  if  they  were  his  own : 
Doe  V.  Mills,  2  Ad.  &  El.  17;  Doe  v.  AiLstin,  2  Moo.  &  S.  107; 
Doe  V.  Burton,  9  Car.  &  P.  254;  Doey.  Smythe,  4  Mau.  &  Sel.  347; 
Jackson  v.  Sdssam,  3  Johns.  499.  It  has  been  suggested,  how- 
ever, that  although  a  party  succeeding  a  tenant  in  the  possession 
is  to  be  presumed  to  have  taken  as  tenant  also,  yet  that  he  may 
repel  that  presumption  and  escape  being  concluded  by  the  acts 
and  admissions  of  his  predecessor,  by  showing  that  he  did  not 
take  in  that  character,  as  by  producing  a  deed  from  the  tenant 
purporting  (as  in  this  case)  to  convey  the  premises  in  fee.  But 
the  contrary  has  been  expressly  decided;  and  it  has  been  held 
that  though  the  party  purchase  and  enter  upon  the  premises 
tmder  an  absolute  conveyance,  he  still,  in  judgment  of  law,  is 
deemed  to  have  entered  as  the  tenant  of  the  landlord,  and  to 
hold  the  possession  subject  to  all  the  duties  and  responsibilities 
appertaining  to  that  character. 

Anciently  it  was  held  that  if  the  tenant  alien  the  estate  in  fee 
bj  a  mode  of  conveyance  which  had  the  effect  of  divesting  the 
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estate  of  the  reversiooer,  such  as  a  feoffment,  it  was  a  forfeiture 
of  the  lease,  and  the  lessor  might  enter.  Bat  this  is  now  reme- 
died in  England  by  the  statute  8  &  9  Yict.,  c.  106,  sec.  4, 
which  proyides  that  a  feoffinent  shall  not  hare  any  tortious 
operation.  But  a  conyejance  under  the  statute  of  uses,  such  as 
the  deed  from  Emerick  to  Alton,  could  not  have  the  effect  of  a 
forfeiture,  because  it  passed  no  greater  interest  than  the  tenant 
could  lawfully  conyey,  which  was  the  inieresse  termini  only; 
and  this  would  not  affect  the  rights  and  interests  of  the  land- 
lord: Bac.  Abr.,  Ut.  Lease;  Archbold's  Land.  &  Ten.  94.  Thus 
Alton  acquired,  by  the  conyeyance  from  Emerick  and  his  transfer 
of  the  possession,  as  against  the  lessor  Tayener,  no  greater  right 
than  that  by  which  Emerick  held  the  possession.  He  took  the 
premises  in  the  same  plight  and  condition  in  which  they  were 
held  by  him,  and  with  all  the  duties  and  responsibilities,  so  far 
as  Tayener  was  concerned,  which  could  attach  to  Emerick  him- 
self. This  doctrine,  that  a  tenant  can  not  be  permitted,  by  any 
act  of  his  during  the  tenancy,  or  until  he  surrenders  the  posses- 
sion, to  call  in  question  his  landlord's  title,  is  as  well  sustained 
in  reason  and  justice  as  it  is  supported  by  numerous  authorities; 
and  the  good  sense  and  sound  reason  on  which  it  is  founded  are 
yery  forcibly  illustrated  by  the  judge  deliyering  the  opinion  of 
the  court  in  the  case  of  Wilson  y.  Smith,  5  Yerg.  379. 

It  is  yery  clear,  therefore,  that  Alton,  after  his  acceptance  of 
the  deed,  and  of  the  possession  of  the  land  from  Emerick,  stood 
in  the  same  relation  in  respect  of  it  to  Tayener  as  Emerick  him- 
self, and  upon  Emerick's  disclaimer  he  was  liable  to  be  sued 
without  notice  to  quit,  and  be  turned  out  of  possession :  Arch- 
bold's  Land.  &  Ten.  87;  Jackson  y.  Wheeler,  6  Johns.  272;  Jack- 
son y.  French,  3  Wend.  339  [20  Am.  Dec.  699];  Willison  y.  Wai- 
kins,  3  Pet.  48;  Adams  on  Eject.  105.  But  it  is  supposed  that 
eyen  if  he  be  so  liable,  yet  that  Emerick,  haying  parted  with  title 
and  possession,  is  so  no  longer.  If  this  be  so,  then  Emerick  has 
certainly  changed  his  relations  to  his  lessor  by  his  conyeyance 
to  Alton,  and  has  greatly  modified  the  duties  and  responsi- 
bilities which  they  had  inyoWed,  as  well  as  the  rights  which  his 
lessor  could  preyiously  haye  asserted.  One  of  the  clearest  and 
most  undeniable  rights  which  Tayener  acquired  by  the  lease  to 
Emerick  was  to  receive  peaceable  possession  of  the  premises 
upon  the  determination  of  the  tenancy;  and  one  of  the  plainest 
and  most  binding  duties  deyolving  upon  Emerick  was  to  sur- 
render such  possession.  This  is  necessarily  implied  in  eyeiy 
tenancy  where  not  expressed;  and  in  this  case  it  was  an  express 
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Btipulation  in  the  agreement  of  lease  executed  by  the  parties. 
A  lessor  may  rest  in  security  under  a  lease  of  his  property  to  a 
tenant  of  his  own  selection,  regarding  the  possession  of  his 
tenant  as  his  own  possession,  held  under  his  title  and  ready  to 
be  surrendered  upon  the  determination  of  the  tenancy;  or  if  not 
surrendered,  having  a  responsible  man  bound  for  it  and  for  all 
costs  that  he  may  be  compelled  to  incur  if  his  tenant  shall,  by 
his  own  refusal  or  by  putting  others  in  possession  who  shall 
withhold  the  premises,  render  legal  proceedings  necessary  to 
regain  it.  As  Sir  James  Mansfield  said,  in  Eoe  v.  Wigga,  2  Bos. 
&  P.  N.  B.  330,  ''the  tenant  ought  to  be  subject  to  the  costs 
[of  the  suit  for  possession]  if  it  be  not  delivered  up  by  the  un- 
der-tenants; otherwise,  a  landlord  would  be  in  danger  of  haTicg 
a  pauper  put  into  possession."  Accordingly,  we  find  that  where 
a  tenant  lets  a  portion  of  the  premises  to  an  under-tenant, 
although  on  the  determination  of  the  tenancy  he  may  have 
given  a  proper  notice  to  his  under-tenant,  and  may  have  sur- 
rendered up  all  that  part  of  the  premises  remaining  under  his 
control,  he  is  still  liable  to  his  lessor  in  ejectment  for  the  part 
withheld  by  his  under-tenant:  Adams  on  Eject.  130. 

The  case  of  Eoe  v.  Wtggs,  2  Bos.  &  P.  N.  B.  330,  was  an 
action  of  ejectment  by  a  lessor  against  his  tenant  to  recover 
possession  of  the  leased  premises  upon  the  determination  of  the 
lease.  The  defendant  had  sublet  a  part  of  the  premises,  and 
when  served  with  notice  to  quit,  he  surrendered  all  that  part 
retained  by  him,  but  his  under-tenants  refused  to  quit  the  part 
underlet  to  them,  and  were  in  possession  when  the  ejectment 
was  served.  It  was  objected  in  that  case  on  the  part  of  the  de- 
fendant (the  original  tenant)  that  he  was  not,  but  the  subtenants 
were,  in  possession  at  the  time  the  ejectment  was  brought;  and 
that,  although  he  might  be  liable  to  an  action  of  assumpsit  for 
not  delivering  up  possession,  yet  the  default  of  others  could  not 
make  him  a  wrong-doer  in  ejectment.  The  objection,  however, 
was  overruled,  and  there  was  a  verdict  for  the  plaintiff.  A  mo- 
tion was  made  to  set  aside  this  verdict,  upon  the  ground  that  the 
original  tenant  ought  not  to  be  held  answerable  in  this  form; 
but  the  court  held  that  the  lessor  could  not  be  thus  turned  over 
by  his  tenant  to  regain  his  possession  by  a  suit  against  a  person 
who  might  be  utterly  irresponsible  for  costs,  and  that  notwith- 
standing the  transfer  of  his  interest  and  possession  by  the  tenant, 
he  was  still  responsible  to  his  lessor  for  the  possession  in  an 
action  of  ejectment.  And  the  same  principle  is  recognized  in 
the  case  of  Pleasant  ex  dem.  Hayton  v.  Benson^  14  East,  234, 
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where  it  was  held  that  notwithstanding  a  subletting  by  the 
tenant,  the  original  tenancy  as  to  the  lessor  continued  in  full 
force  and  undetermined.  And  as  when  the  lessor  is  entitled  to 
denuuid  possession  of  the  leased  premises,  and  finds  another  in 
possession  claiming  under  his  tenant  (whether  as  assignee,  un- 
der-tenant, or  purchaser  is  immaterial,  as  we  have  seen,  and  he 
need  not  inquire),  he  is  clearly  entitled  to  serve  his  ejectment 
upon  him  also,  there  could  be  no  good  reason  why  he  might 
not  unite  him  and  his  own  tenant  in  the  same  action. 

But  it  is  supposed  that  if  this  be  correct  as  to  the  action  of 
ejectment,  jet  there  may  be  a  distinction  between  that  action 
and  the  writ  of  unlawful  detainer  given  by  our  statute;  and  it 
is  suggested  that  the  latter  is  a  summary  proceeding  for  the  re- 
covery of  the  very  possession  against  the  party  actually  holding 
it  and  claiming  it  unlawfully;  and  that  such  an  unlawful  de- 
tainer is  a  tort  in  the  nature  of  a  trespass  committed  (in  the 
case  in  judgment)  by  Alton,  for  which  Emerick,  who  had  no 
control  over  him,  should  not  be  held  responsible  in  a  proceed- 
ing of  this  character.  I  do  not  perceive  any  good  reason  for  a 
distinction  upon  this  point  between  the  action  of  ejectment  and 
the  writ  of  unlawful  detainer.  I  regard  the  latter  as  the  mere 
substitute  for  the  former  to  recover  possession  in  those  cases  in 
which  the  right  to  the  possession  only  is  in  controversy,  in 
which  the  plaintiff  is  required  to  show  no  title  to  sustain  his 
action,  and  in  which  the  possession  of  the  defendant  has  not 
continued  more  than  three  years  (the  statutory  limitation  in  this 
form  of  proceeding)  against  the  consent  of  the  plaintiff;  and 
upon  whatever  right  and  proofs  he  could  maintain  in  such  a 
case,  an  action  of  ejectment  against  the  defendants,  he  can,  upon 
the  same  right  and  proofs,  maintain  this  proceeding.  As  to  the 
suggestion  that  the  unlawful  detainer  is  a  tort  in  the  nature  of 
a  trespass,  for  which  the  original  tenant,  having  no  control  over 
the  party  actuaUy  holding  the  possession,  ought  not  to  be  held 
responsible,  it  may  be  renmrked  that  the  f oimdation  of  the  action 
of  ejectment  is  a  supposed  trespass,  and  yet  we  have  seen  he  is 
clearly  liable  in  that  action.  It  has  been  held  that  where  a 
tenant  disclaims  to  hold  under  his  lease  (as  Emerick  is  proved 
to  have  done),  he  becomes  thereby  himself  a  trespasser;  his 
possession  then  becomes  a  tortious  one,  and  the  lessor's  right  of 
entry  is  complete;  and  he  may  sue  at  any  time  within  the  period 
of  limitation:  WiUison  v.  Waikins,  3  Pet.  43.  But  a  party  may 
unlawfully  detain  the  possession  from  him  having  right,  with- 
out being  himself  in  the  actual  possession,  but  through  the 
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agency  and  instrumentality  of  another  who  is.  Here  Emerick 
conveyed  to  Alton  with  certain  covenants  of  warranty,  and 
placed  him  in  possession;  and  Alton  is  not  at  liberty  to  sur- 
render the  possession  to  Tavener.  He  is  required  by  Emerick 
to  retain  the  possession  against  Tavener  and  all  the  world  until 
lawfully  evicted,  on  pain,  if  he  surrender  it,  of  periling  his 
remedy  on  the  covenants  of  warranty  in  Emerick's  deed.  Thus 
Emerick  may  be  said  in  a  certain  legal  sense,  for  the  purpose  of 
this  remedy,  to  cause  and  procure  Alton  to  commit  this  supposed 
trespass  by  unlawfully  detaining  the  possession  from  Tavener; 
and  thus  he  himself  becomes,  according  to  the  well-settled  doc- 
trine on  that  subject,  a  principal  trespasser,  and  jointly  liable 
as  such  with  Alton,  the  immediate  agent:  3  Stark.  Ev.  1445, 
and  authorities  there  cited. 

In  every  view,  therefore,  I  am  of  opinion  that  taking  this  in- 
struction in  connection  with  the  evidence,  it  did  not  give  a  correct 
exposition  of  the  law  upon  the  subject  to  which  it  relates,  and 
that  the  county  court  erred  in  giving  it  to  the  juiy;  and  conse- 
quently that  the  circuit  court  did  not  err  in  directing  that  it 
should  not  be  given  upon  a  future  trial. 

The  second  instruction  given  on  the  motion  of  the  defendant 
was,  that  under  the  lease  given  in  evidence,  in  the  absence  of  all 
other  documentary  testimony,  the  finding  must  be  confined  to 
the  land  in  the  actual  occupancy  of  the  defendants.  This  con- 
struction I  think  clearly  erroneous.  The  plaintiff  was  not  bound 
to  show  any  title,  and  he  had  the  right  to  show  by  parol  testimony 
if  he  could  what  constituted  the  demised  premises,  which  he 
was  entitled  to  recover:  Crawford  v.  Morris ,  5  Gratt.  90.  The 
instruction  was  also  calculated  to  mislead  the  jury  in  the  terms 
in  which  it  was  expressed;  and  on  both  grounds  I  think  the  cir- 
cuit court  properly  directed  it  to  be  withheld  from  the  jury  on 
the  future  trial. 

The  third  instruction  the  county  court  refused  to  give;  and 
I  will  only  here  remark  in  regard  to  it,  that  I  deem  it  clearly 
erroneous,  and  that  the  court  was  right  in  so  refusing. 

The  fourth  instruction  was  given,  and  it  was  to  the  effect  that 
unless  the  jury  should  be  satisfied  the  defendants  were  in  the 
joint  occupancy  of  the  premises,  enjoying  the  same  jointlj^ 
they  could  not  be  joined  in  this  proceeding,  and  they  must  find 
for  the  defendants.  This  presents  the  same  question  which  I 
have  considered  upon  the  first  instruction ;  and  I  have  nothing 
to  add  to  the  reasons  already  assigned  why  both  defendants 
might  be  properly  joined.    But  the  instruction  is  otherwiaa 


July,  185SL]  Emerick  v.  Tavener.  225 

erroneoTis  in  diiecidng  tho  jury  to  find  for  both  defendantB,  OTen 
if  they  were  not  foond  in  joint  occupancy  of  the  land;  bocauae 
if  the  party  who  was  foand  to  have  no  participation  in  the  poesea- 
sion  was  entitled  to  a  verdict  in  his  favor,  that  was  surely  no 
reason  why  a  verdict  shoidd  pass  also  in  favor  of  the  other  de- 
fendant who  held  the  possession  in  severalty.  I  think  the  cir- 
cuit court  properly  directed  this  instruction  to  be  withheld  upon 
the  new  trial. 

Of  the  fifth  instruction  asked  for  by  the  defendants,  the  ob- 
ject was  to  withdraw  and  exclude  from  the  jury  the  lease  exe- 
cuted by  Tavener  and  Emerick,  unless  the  plaintiff  should  offer 
some  evidence  of  locality  and  boundaiy.  This  instruction  the 
county  court  refused,  and  as  I  think  properly  refused,  to  give. 

The  sixth  instruction  was,  that  unless  the  juiy  should  be  sat- 
isfied from  the  evidence  that  both  the  defendants  were  in  actual 
possession  of  some  part  of  the  land  claimed  by  the  warrant  at 
the  time  it  issued,  they  should  find  for  the  defendant  who  was 
not  proved  to  be  in  the  actual  possession  or  occupation  of  any 
part.  If  this  instruction  had  been  confined  in  its  operation  to 
the  defendant  Alton,  it  might  have  been  free  from  objection; 
but  as  it  is  made  to  embrace  the  defendant  Emerick  also,  and  to 
place  him  and  Alton  on  precisely  the  same  ground,  making  the 
measure  of  his  responsibility  the  same  as  that  of  Alton's,  it  is 
in  my  view,  for  the  reasons  assigned  in  considering  the  first  in- 
struction, improper  and  erroneous;  and  the  circuit  court  did  not 
err  in  directing  that  it  should  not  be  given  on  the  new  trial. 

The  seventh  instruction  was,  that  unless  the  jury  were  satis- 
fied from  the  evidence  that  the  defendant  Alton  had  disclaimed 
tiie  tenancy,  or  had  had  six  months'  notice  to  quit,  they  must 
find  a  verdict  in  his  favor.  There  was  no  privity  of  contract 
between  Tavener  and  Alton.  Alton  entered  into  possession, 
claiming  under  a  conveyance  purporting  to  be  in  fee  from  the 
tenant  Emerick,  and  if  he  had  held  expressly  as  under-tenant  of 
Emerick,  it  was  neither  necessary  nor  proper  for  the  lessor 
Tavener  to  give  him  the  half-year's  notice  to  quit.  Alton  had 
done  no  act  to  acknowledge  holding  under  Tavener,  but  on  the 
contrary,  entered  upon  the  premises  claiming  to  hold  adversely 
in  fee.  All  that  it  was  necessary  for  Tavener  to  do  to  entitle 
him  to  recover  possession  from  Emerick,  his  tenant,  and  eodem 
flaiu  from  Alton,  was  to  determine  the  tenancy  by  the  half- 
year's  notice  to  quit  to  Emerick;  and  that  Emerick  had  ren- 
dered unnecessary  by  his  formal  disclaimer;  as  a  tenant,  by  set- 
ting his  landlord  at  defiance,  or  doing  any  act  disclaiming  to 
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hold  of  him  as  tenant,  forfeits  his  right  to  any  notice  to  4uit, 
and  may  be  proceeded  against  immediately.  And  where  a  party 
claims  to  hold  land  in  fee,  no  notice  to  quit  is  ever  necessary: 
Adams  on  Eject.  124;  Archbold's  Land,  k  Ten.  87;  Doe  v. 
Long,  9  Car.  &  P.  773;  Doe  v.  Onibb,  10  Bam.  &  Cress.  816; 
Jackson  v.  Deyo,  3  Johns.  422;  Jackson  v.  Wheeler,  6  Id.  272; 
WiUison  T.  Wathins,  3  Pet.  43;  Pleasant  v.  Benson,  14  East, 
234;  Eoe  v.  Wiggs,  2  Bos.  &  P.  N.  B.  330.  I  think,  therefore, 
there  was  no  error  in  the  refusal  of  the  county  court  to  give 
this  instruction. 

The  eighth  instruction  was,  that  if  the  jury  should  be  satisfied 
the  deed  from  Emerick  to  Alton  coTered  all  the  land  which 
Emerick  had  in  possession  under  the  lease  from  Tavener,  then 
the  possession  of  said  Emerick  passed  to  said  Alton  at  the  date 
of  the  deed,  and  he  had  not  at  the  institution  of  the  suit  such  a 
possession  as  would  subject  him  to  this  action,  and  that  the  jury 
must  find  in  his  faTor.  Without  stopping  to  criticise  the  terms 
of  the  instruction  according  to  which  the  mere  execution  of  the 
deed  by  Emerick  sufficed  to  put  Alton  in  possession,  although 
in  fact  he  might  still  have  retained  the  actual  occupancy  of  the 
land,  I  will  only  remark  that  it  raises  exactly  the  same  question 
of  which  I  have  already  treated  in  considering  the  first  instruc- 
tion; and  I  have  nothing  further  to  add  upon  the  subject.  I 
am  of  opinion  that  the  county  court  erred  in  giving  this  instruc- 
tion, and  that  the  circuit  court  was  right  in  directing  it  to  be 
withheld  on  the  new  trial. 

The  last  instruction  asked  for  on  the  part  of  the  defendant 
was,  that  the  jury  must  be  satisfied  the  claim  of  the  plaintiff  had 
boundaries  and  that  the  defendants  were  within  them;  otherwise 
they  must  find  for  the  defendants.  The  warrant  was  for  the  re- 
covery of  the  precise  tenement  described  in  the  lease,  containing 
one  hundred  and  sixty  acres  of  land,  and  situated  as  therein 
described;  and  Emerick  had,  by  executing  the  lease  under  his 
hand  and  seal,  recognized  the  description  and  boundaries  therein 
specified,  and  that  he  then  held  the  same  in  possession  and  was 
within  those  boundaries.  Neither  he  nor  Alton,  who  claims 
under  him,  can  now  be  entertained  to  deny  that  the  tenement 
had  its  boundaries,  as  it  would  be  in  direct  contravention  of  the 
rule  which  forbids  a  tenant  from  disputing  the  title  of  his  land- 
lord, or  questioning  the  very  possession  which  he  acknowledges 
he  had  received  from  him.  But  if  it  were  otherwise  unobjec- 
tionable, the  terms  in  which  the  instruction  was  expressed  might 
by  their  vagueness  and  want  of  precision  serve  to  mislead  the 
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juiy;  and  on  both  grounds  I  think  Uie  connty  coort  should 
have  refused  to  give  it. 

The  first  bill  of  exceptions  taken  by  the  defendant  was  to  the 
opinion  of  the  court  pennitting  a  certain  inquiiy  to  be  made  ol 
one  of  the  witnesses.  The  inquiry  was,  howeyer,  afterwards 
withdrawn  by  the  plaintiff,  and  nothing  was  said  by  that  wit* 
ness  or  any  other  in  response  to  it.  I  dismiss  it  therefore  with- 
out further  notice. 

The  second  bill  of  exceptions  taken  by  the  defendant  was  to 
the  exclusion  of  the  documentary  testimony  offered  by  him  to 
be  read  to  the  jury.  It  consisted  of  a  grant  from  the  common- 
wealth to  one  Israel  Lacy  for  thirty  thousand  acres,  embracing 
the  land  in  controyersy,  which  issued  on  the  twentieth  of  Janu- 
ary, 1797,  with  a  certificate  from  the  auditor  showing  that  it 
had  been  forfeited  to  the  commonwealth  for  non-payment  of 
taxes;  also  an  entry  made  by  Emerick  of  one  hundred  acres  of 
land,  and  a  suirey  made  for  him  of  one  hundred  and  seventeen 
acres  of  land,  lying  partly  upon  the  one  hundred  and  sixty 
acres  claimed  by  the  plaintiff,  and  a  grant  to  him  for  the  same 
from  the  commonwealth,  dated  the  twenty-ninth  of  February, 
1844;  also  an  entry  made  by  one  Josiah  D.  Wilson  and  one 
Jacob  Cork  of  sixty-five  acres,  lying  wholly  upon  the  one  hun- 
dred and  sixty  acres  claimed  by  the  plaintiff,  and  a  grant  to 
said  Wilson  and  Cork  for  the  same,  dated  the  tenth  of  May, 
1844;  also  the  commissioDer's  books  of  Wood  county,  showing 
that  the  lands  so  patented  to  Emerick,  and  Wilson  and  Cork, 
had  been  duly  entered  thereon  for  taxation,  and  the  receipts  for 
the  taxes  properly  chargeable  thereon.  The  plain  object  and 
purpose  with  which  the  defendants  sought  to  give  this  evidence 
to  the  jury  was  to  impugn  and  call  in  question  the  title  of 
Tavener  to  the  land.  This  I  have  already  shown  they  could 
not  be  permitted  to  do  in  this  action;  and  the  county  court 
rightfully  refused  to  permit  the  evidence  offered  to  be  given  to 
the  jury. 

The  defendants  then  offered  to  give  in  evidence  such  of  the 
papers  before  recited  as  in  their  opinion  tended  to  prove  that 
they  had  not  possession  of  the  land  claimed  by  the  plaintiff,  or 
any  part  thereof;  but  the  county  court  refused  to  permit  any  of 
the  said  papers  to  be  read  to  the  jury;  and  this  refusal  consti- 
tuted the  subject  of  the  defendants'  third  bill  of  exceptions. 
Had  the  couiity  court  done  otherwise,  it  would  have  completely 
nullified  the  decision  which  they  had  just  made,  because  the 
defendants  might  have  thought  all  of  these  papers  tended  to 
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prove  that  they  had  not  the  possession  of  the  premises.  I  do 
not  perceive  how  any  of  those  documents  could  tend  to  throw 
light  upon  the  question  whether  Emerick  and  Alton  had  the 
actual  possession  of  the  premises  at  the  date  of  the  warrant  or 
not,  and  I  consider  it  as  wholly  irrelevant  to  that  inquiry.  To 
admit  any  of  these  documents  would  have  effectually  enabled 
the  defendants  to  escape  the  operation  and  effect  of  the  rule 
denying  to  them  the  right  to  impugn  the  title  of  the  lessor.  I 
think  the  county  court  was  right  in  refusing  to  permit  any  of 
ihose  documents  to  be  given  in  evidence  to  the  jury. 

The  defendants'  fourth  bill  of  exceptions  was  to  the  opinion 
of  the  court  refusing  three  of  the  nine  instructions  which  they 
had  asked  for,  and  which  are  set  out  also  in  the  plaintiff's  first 
bill  of  exceptions.  With  regard  to  the  first  and  second  of  these 
instructions,  which  are,  in  substance  and  effect,  the  same  as  the 
third  and  fifth  instructions  set  out  in  the  plaintiff's  first  bill  of 
exceptions,  I  will  truly  remark  that  I  can  perceive  no  ground 
<upon  which  the  lease  from  Tavener  to  Emerick  should  have  been 
held  void  for  uncertainty,  or  excluded  from  the  jury,  unless  ac- 
<5ompanied  by  evidence  of  the  locality  or  boundaries  of  the  land. 
The  lease  was  of  a  tract  of  land  *'  adjoining  David  Kinnaird," 
and  formerly  occupied  by  Henry  Dye,  containing  one  hundred 
and  sixty  acres,  and  of  which  the  said  Emerick  thereby  ad- 
mitted, under  his  hand  and  seal,  that  he  was  then  in  possession 
TThe  description  thus  given  of  the  premises  was  much  more  pre- 
<5ise  than  that  required  to  be  given  in  the  complaint  and  warrant 
by  the  statute,  and  it  was  not  for  Emerick,  I  apprehend,  to  ob- 
ject that  there  was  no  proof  of  the  boundary  of  the  tenement, 
the  locality  of  which  he  had  distinctly  recognized,  and  of  which 
lie  acknowledged  he  held  possession.  The  plaintiff,  if  otherwise 
entitled,  may  recover  according  to  the  description  in  his  war- 
rant or  that  in  the  lease,  or  such  part  as  the  verdict  may  find, 
jind  he  must  then  point  out  to  the  sheriff  the  premises  of  which 
he  i»  to  give  him  possession,  at  his  peril;  and  if  he  take  moie 
than  he  has  recovered  in  the  action,  the  court  will  interfere  in 
a  summary  manner,  and  compel  him  to  make  restitution:  Adams 
on  Eject.  341;  Jcuikaon  v.  BaOibone,  3  Ck)w.  291;  Camden  v. 
ffaskUl,  3  Band.  462. 

The  third  of  these  instructions  corresponds  to  the  seventh  of 
the  series  set  out  in  the  plaintiff's  first  bill  of  exceptions,  and 
for  the  reasons  then  stated,  I  think  the  court  was  right  in  re- 
fusing to  give  it. 

The  defendants'  fifth  bill  of  exceptions  was  to  the  opinion  of 
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the  court  oTermling  their  objections  to  the  five  seyeral  instruo* 
tions  asked  for  on  the  part  of  the  plaintiff,  and  giving  the  same 
to  the  jtuy.    The  first  of  these  instmctions  was,  that  if  the  jorj 
belicTed  Emerick  entered  into  possession  nnder  the  lease,  bat 
continued  on  the  premises  after  the  expiration  of  the  term,  he 
thereby  became  a  tenant  from  year  to  year,  according  to  the 
terms  of  the  lease.    The  doctrine  appears  to  be  well  settled, 
that  where  a  tenant  holds  oyer  after  the  expiration  of  his  lease, 
and  the  lessor  receives  rent  accruing  subsequently  to  the  expira- 
tion of  the  term,  or  does  any  act  from  which  it  may  be  inferred 
that  he  intends  to  recognize  him  still  as  such  tenant,  he  becomes 
thereby  tenant  from  year  to  year,  upon  the  conditions  of  the 
original  lease.     Where,  however,  the  lessor  does  no  act  recog- 
nizing a  continued  tenancy,  the  tenant  holding  over  is  but  a 
tenant  at  sufferance,  and  not  entitled  to  notice  to  quit:  Adams 
on  Eject.  110;  Harding  v.  Crelhom,  1  Esp.  57;  Doe  v.  Stenneti, 
2  Id.  716;  Bishop  v.  Howard,  2  Bam.  &  Cress.  100;  Digby  v. 
Atkinson,  4  Camp.  275;  HvMan  v.  Warren,  1  Mee.  &  W.  466; 
/  Jackson  ex  dem.  Wood  v.  Salmon,  4  Wend.  327;  Jackson  v.  ifi>- 
Leod,  12  Johns.  182;  Wilde  v.  Cantillon,  1  Johns.  Cas.  124; 
Jackson  v.  Baymond,  Id.  85,  in  note.    In  this  case  the  tenancy 
created  by  the  original  lease  terminated  on  the  first  of  Aprils 
1840,  and  Emerick's  being  suffered  to  continue  in  the  posses^ 
bion  for  upwards  of  seven  years  afterwards  might  be  regarded 
as  a  sufficient  recognition  of  the  tenancy  on  the  part  of  Tavener 
to  create  a  tenancy  from  year  to  year.    Certainly  the  defendants 
can  not  complain  that  Emerick's  holding  after  the  expiration  of 
the  original  tenancy  was  placed  on  the  more  beneficial  footing 
of  a  tenancy  from  year  to  year  rather  than  that  of  a  tenancy  by 
sufferance.    I  think  the  court  committed  no  error  in  giving  this 
instruction  to  the  jury. 

The  second  instruction  moved  for  by  the  plaintiff  embraced 
the  substance  of  the  first,  excepting  that  the  relation  between 
Tavener  and  Emerick,  after  the  expiration  of  the  original  term, 
vras  described  as  a  tenancy  generally,  without  calling  it  a  ten- 
ancy for  years,  and  veith  this  addition,  that  this  tenancy  con- 
-  tinued  as  long  as  Emerick  remained  thereon,  unless  it  appeared 
that  he  had  disclaimed  such  tenancy  and  asserted  a  right  adverse 
to  the  plaintiff;  and  that  in  such  case,  unless  such  disclaimer  and 
assertion  of  adverse  right  were  brought  home  to  the  knowledge 
of  the  plaintiff  more  than  three  years  before  the  institution  of 
the  suit,  he  was  entitied  to  recover  against  Emerick.  It  is  clear 
that  possesaion  of  land  by  the  consent  of  the  true  o  wner  does  not 
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constitute  adTersary  possession,  and  the  possession  of  a  tenant 
is  the  possession  of  his  landlord;  and  his  continuing  in  posses- 
sion after  the  expiration  of  his  term,  as  we  have  seen,  creates  an 
implied  tenancy  and  is  no  disseisin  of  the  landlord:  Aiherton  y. 
Johnson,  2  N.  H.  31;  Jackson  v.  Eayniand,  1  Johns.  Cas.  85,  in 
notis.  Nor  is  his  conyeyance  a  fee  in  disseisin,  unless  at  the 
election  of  the  landlord:  Jackson  y.  Davis,  5  Cow.  123  [15  Am. 
Dec.  451].  It  is  true  it  has  been  held  that  a  tenant  may,  by 
disclaimer,  or  by  claiming  the  fee  adversely  in  his  own  right,  or 
that  of  another,  convert  the  possession  held  under  his  landlord 
into  a  tortious  and  adversary  possession :  WiUison  v.  Watkins,  3 
Pet.  43.  But  I  apprehend  if  this  doctrine  is  to  be  sustained, 
he  must  at  least  give  his  landlord,  who  is  reposing  under  the 
security  of  the  tenancy,  believing  his  tenant's  possession  his 
own  possession,  full  notice  of  such  disclaimer  or  assertion  of  ad- 
verse title.  It  was  said  by  the  judge  delivering  the  opinion  of 
the  court  in  the  case  of  Wil^n  ads.  Weathersby,  1  Nott  &  M. 
873,  that  there  must  be  a  surrender  of  the  possession  to  the 
landlord,  or  a  distinct  and  bona  fide  abandonment  of  it  at  least, 
to  put  the  tenant  in  a  condition  to  dispute  the  lessor's  title.  He 
can  not  be  permitted  to  do  so  while  he  remains  in  possession. 
He  has  a  right  to  purchase  any  title  he  pleases,  but  he  is  bound 
bona  fide  to  give  up  possession  and  to  bring  his  action,  and  re- 
cover by  the  strength  of  his  own  title.  The  relation  between 
landlord  and  tenant  is  said  to  be  in  this  respect  similar  to  that 
between  tenants  in  common :  WiUison  v.  Waikins,  supra;  and  it 
has  been  held  with  regard  to  the  latter,  that  a  silent  possession 
by  one  tenant  in  common,  accompanied  with  no  act  which  can 
amount  to  an  ouster  or  give  notice  to  his  co-tenant  that  his  pos- 
session is  adverse,  should  not  be  construed  into  an  adverse 
possession:  Marshall,  C.  J.,  delivering  the  opinion  of  the  court 
in  McClung  v.  Boss,  5  Wheat.  116,  124;  PurceU  v.  Wilson,  4 
Gratt.  16.  Still  less,  it  seems  to  me,  would  such  a  possession 
by  a  party  coming  in  as  a  tenant,  after  the  expiration  of  his 
term,  amount  to  an  adversary  possession.  I  think  the  court 
did  not  err  in  giving  this  instruction  to  the  jury. 

The  third  instruction  asked  for  by  the  plaintiff  embraced  the 
substance  of  the  second,  and  further  sought  an  expression  of 
opinion  on  the  part  of  the  court,  that  the  defendant  Alton,  by 
entering  on  part  of  the  land  as  purchaser  from  Emerick,  thereby 
became  subject  to  the  same  relations  held  by  Emerick  towards 
his  lessor  Tavener,  and  neither  could  set  up  an  adverse  title 
without  showing  that  they  had  returned  the  possession;  and 
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that  imlesB  each  possession  had  been  restored  to  the  phdntilT, 
or  held  adTerselj  by  the  defendants  for  more  than  three  years 
before  the  institation  of  this  suit,  the  jury  should  find  for  the 
plaintiff.  This  instniction  is  entirely  in  unison  with  the  views  I 
baTe  already  expressed,  and  I  think  it  unnecessary  to  add  anything 
further  to  them.  I  wiU  only  remark  that  the  instruction  seems 
to  be  fully  and  directly  sustained  upon  that  branch  relating  to 
the  plaintiff's  right  to  recoyer,  by  the  opinion  of  the  court  in  the 
case  of  Willison  t.  Wathins,  3  Pet.  43.  I  think  the  couniy  court 
committed  no  error  in  giving  this  instruction  to  the  juiy. 

The  fourth  instruction  embraced  nothing  more  than  did  the 
aecond  and  third  instructions,  excepting  perhaps  the  intimation 
to  the  jury,  that  if  the  tenancy  claimed  by  Tavener  to  exist 
were  established  to  their  satisfaction,  one  of  its  legal  conse- 
quences was,  that  the  defendants  could  no  more  deny  that  the 
possession  under  which  Emerick  entered  was  the  possession  of 
his  lessor  than  he  could  controvert  his  title.  This  proposi- 
tion was  but  a  corollary  from  those  already  asserted,  and  en- 
tirely free  from  objection,  for  the  reasons  I  have  already 
endeavored  to  assign. 

The  last  instruction  asked  for  on  the  part  of  the  plaintiff 
raises  the  same  question  which  I  have  already  fully  considered 
in  expressing  my  vievrs  upon  the  first  instruction  asked  for  on 
the  part  of  the  defendants,  and  to  them  I  have  nothing  further 
to  add.  I  think  the  county  court  was  right  in  giving  this  in- 
struction. 

The  last  question  in  the  cause  is  that  arising  upon  the  plaint- 
iff's  bill  of  exceptions  to  the  opinion  of  the  county  court  over- 
ruling his  motion  for  a  new  trial,  on  the  ground  that  the  verdict 
was  contnuy  to  the  evidence  and  the  instructions  of  the  court. 
The  circuit  court  reversed  the  judgment  of  the  county  court, 
upon  the  ground  that  that  court  erred  in  giving  the  instructions 
asked  for  by  the  defendants,  and  also  erred  in  not  granting  the 
plaintiff  a  new  trial,  on  the  ground  that  the  verdict  was  contrary 
to  the  evidence.  The  plaintiff  proved  that  he  had  let  the  prem- 
ises to  Emerick  for  one  year,  commencing  on  the  first  day  of 
January,  1839,  by  a  lease  in  writing,  and  signed  and  sealed  by 
both  parties,  containing  stipulations  for  the  payment  of  rent, 
against  waste,  and  for  the  peaceable  surrender  of  the  premises 
at  the  end  of  the  term;  the  lease  also  recited  that  Emerick  was 
in  possession  of  the  land  at  its  date.  He  further  proved  that  he 
had  claimed  the  land  as  his  for  a  number  of  years  previously, 
and  had  made  a  verbal  contract  for  the  sole  thereof  to  one  Dye. 
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about  the  year  1834,  under  which  the  said  Dye  took  possession 
of  it,  built  a  cabin  upon  it,  into  which  he  moved  his  family,  and 
lived  upon  the  land  some  two  or  three  years,  during  which  time 
he  cleared  a  small  portion  of  it,  and  afterwards  rented  it  for  a 
year  or  two  to  subtenants;  that  without  completing  his  pur- 
chase, and  learning  from  Emerick  that  he  had  leased  the  land  of 
the  plaintiff,  he.  Dye,  abandoned  the  possession.  The  plaintiff 
further  proved  that  on  the  fourteenth  of  April,  1847,  Em- 
erick sold  and  conveyed  by  deed,  with  certain  covenants  of  war- 
ranty, a  tract  of  land  containing  forty-six  and  three  fourths  acres, 
by  metes  and  bounds,  lying  in  Wood  county,  on  Stillwell's  creek, 
together  with  another  tract  adjoining  the  foregoing,  containing 
thirty-nine  acres,  also  described  by  metes  and  bounds;  covenant* 
ing  to  repay  the  purchase  money  and  interest  for  the  first-de- 
scribed tract  if  his  title  thereto  should  be  superseded  by  a  bet- 
ter within  two  years  from  the  first  of  April,  1846,  and  to  warrant 
generally  the  title  to  the  other  tract.  He  further  proved  that 
Emerick  owned  and  lived  on  the  David  Kinnaird  farm,  which 
adjoined  the  land  in  controversy,  and  had  occupied  the  improve- 
ment made  by  Dye  on  said  land  by  cultivating  the  same  until 
within  about  two  years,  when  he  put  the  defendant  Alton  thereon 
under  the  deed  aforesaid;  and  he  further  proved  that  about  the 
middle  of  November,  1847,  he  produced  Uie  lease  aforesaid,  and 
demanded  rent  of  Emerick  for  the  premises;  that  Emerick  ac- 
knowledged the  lease  to  be  his,  but  refused  to  pay  rent;  and 
that  he,  plaintiff,  then  demanded  possession  of  the  leased  prem- 
ises, and  that  Emerick  refused  to  surrender  the  same,  denied  the 
plaintiff's  title,  and  said  he  would  neither  pay  rent  nor  sur- 
render possession.  The  plaintiff  here  closed,  and  the  defendants 
gave  no  testimony  whatever  tending  to  impair  the  plaintiff's 
right  to  recover  upon  the  case  so  made.  And  upon  this  case  I 
think  it  clear  the  plaintiff  was  entitled  to  recover,  though  as  to 
the  extent  of  his  recovery,  and  whether  on  this  joint  action 
against  Emerick  and  Alton  it  must  not  be  confined  to  that  por- 
tion of  the  land  of  which  Alton  was  placed  in  possession  under 
his  deed,  I  do  not  mean  to  be  understood  as  expressing  any 
opinion;  the  question  not  now  arising  in  the  case.  I  think, 
therefore,  the  county  court  erred  in  not  setting  aside  the  verdict 
and  granting  the  plaintiff  a  new  trial. 

And  upon  the  whole  case,  I  am  of  opinion  that  there  is  no 
error  in  the  judgment  of  the  circuit  court,  and  that  the  same 
should  be  afi&rmed  with  costs. 

The  other  judges  concurred  in  the  opinion  of  LsXy  J. 
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Sbiofpbl  oj  Tenakt  to  Dbnt  LAin>L0BD'8  Title:  See  Nile»  ▼.  Rantfori^ 
51  Am.  Dec.  95;  Dtn  d.  Murrell  v.  Roberts,  63  Id.  419;  QivenB  t.  MulUnax, 
55  Id.  706;  James  r.  PcUtenonf  Id.  737»  and  cases  cited  in  the  notes  thefeto. 
Hie  foregoing  dedsion  is  dted  as  aathority  for  the  general  proposition  that 
one  can  not  dispute  the  title  under  which  he  receives  possession  in  a  contest 
with  the  person  from  whom  he  reoeiTes  it,  in  McCbtng  ▼.  EchoU,  5  W.  Va. 
215. 

EsTOFFXL  Abjsdxq  Tsum  AocxFTA^rcB  or  Lbask  bt  Ohb  or  PossnsiON: 
See  Camp  ▼.  Camp,  13  Am.  Dec  60,  and  the  note  thereto,  discussing  this 
subject.  See  also  HcUl  v,  Benner,  21  Id.  394,  and  note;  and  as  to  an  estoppel 
from  acknowledging  another's  title  by  one  in  possession  of  Umd,  see  OiveiiM 
T.  UnUinax,  55  Id.  706.  In  Turpin  v.  Sauwlen,  32  Qratt.  32;  S.  C,  3  Va. 
L.  J.  731,  the  principal  case  is  cited  to  the  point  that  a  party  in  possession 
accepting  a  lease  from  another  is  estopped  to  deny  the  latter's  title,  but  the 
doctrine  is  said  to  be  questionable. 

EffTOFPEL  OF  OVE  COMIVO   IN   UNDEU  TENANT  TO  IMPUGN  LeSSOR*S  TiTLE: 

See  Stewart  v.  Roderick,  39  Am.  Dec.  71;  Dibeman  v.  Parrish,  47  Id.  43.'3; 
Bank  qf  Utica  v.  Mersereau,  49  Id.  231,  note.  The  principal  case  is  cited  to 
this  point  in  OaU  v.  Oil  etc,  Co.,  6  W.  Va.  210.  So  in  McForland  v.  Dong- 
lam,  11  Id.  652,  it  is  cited  to  the  point  that  collusion  between  a  tenant  and  a 
stranger  to  defeat  the  lessor's  rights  will  not  be  allowed. 

Notice  to  Quit,  when  Necessakt,  and  Who  Entitled  to:  See  Stedman 
V,  McliUoahj  42  Am.  Dec.  122,  and  note  thereto,  discussing  this  subject  at 
considerable  length.  See  also  Oliueock  t.  Robards,  55  Id.  IDS;  KUburn  ▼. 
Ritchie,  56  Id.  326,  and  notes;  Seabury  v.  Stewart,  post,  p.  254,  and  note. 

Tenant  Hou>ing  oveb.  Rights  oj,  and  Natubs  of  Tenanct:  See  Z)» 
Toung  v.  Buchanan,  32  Am.  Dec.  156;   Whaley  v.  WhaUy,  40  Id.  594,  and 

Adtebse  Possession  bt  Tenant  against  Lbssob,  What  Gonstitctesi 
See  Crane  ▼.  MarahaU,  33  Am.  Dec.  631;  Whaley  ▼.  Whaleif,  40  Id.  594; 
Farrow  ▼.  Edmundson,  41  Id.  260;  Riffg  ▼.  Cook,  46  Id.  462,  and  notes. 

DiscLAiMEiL  BY  TENANT,  EFFECT  OF:  See  Duke  V.  HoTper,  27  Am.  Deo. 
462;  TUlotsfm  v.  Kennedy,  39  Id.  330;  Whaiey  v.  Whaley,  40  Id.  594;  Far- 
row V.  Edmundaon,  41  Id.  250.  After  a  disclaimer  the  lessor  may  bring  an 
action  for  unlawful  detainer  without  a  previous  demand  of  possession:  Robe 
▼.  Fyler,  48  Id.  763.  In  MiOer  t.  WiUiama,  15  Gratt  218,  the  principal 
case  is  cited  with  approval  to  the  point  that  after  disclaimer  by  a  tenant  and 
an  assertion  of  an  adverse  holding  the  lessor  may  recover  without  proving  a 
legal  title.  The  case  is  distinguished  in  Oale  v.  Oil  etc.  Co.,  6  W.  Va.  210, 
as  not  deciding  the  question  whether  an  unexpired  lease  will  be  forfeited  by 
mere  words  of  disclaimer. 

CoNYXTANCS  IN  Fee  BT  TENANT  IS  No  DISSEISIN  of  the  lessor  except  at  the 
lattei^s  election:  Jack$on  v.  Davis,  15  Am.  Deo.  451. 


OASES 

IK  THS 

SUPREME   COURT 


OF 


ALABAMA. 


Bes  V.  State. 

[23  A  BAHAMA,  9.] 

Indiotmsnt  Chaboino  Two  ob  Mobs  CaxMxa  iir  Okb  Goubt  ii  bid  fot 

daplicity. 

Indictment  Chaboing  ADMiNiSTEBina  Poisob  and  Causing  It  to  bb  Ad- 
MINL3TBBED  TO  Thbsb  Pbbsons,  in  the  sama  ooant,  is  not  had  for  du- 
plicity. 

Indictment  Chaboino  Statutory  Ofvensb  not  in  Statutobt  Wobds 
BUT  Equivalent  Wobds  is  good. 

Indictment  fob  ''Attempt  to  Poison,"  undeb  Statute  Chaboing  Ad- 
MiNiSTSBiNO  Poison  to  persons  named,  willfully  and  maliciooely,  and 
with  intent  to  kill  and  murder,  is  good,  though  not  adopting  the  words 
of  the  statute. 

That  Reoobd  does  not  Show  Pbisoneb  was  Fubnished  with  Copt  of 
Indictment  and  a  list  of  the  jury  hefore  trial,  as  required,  is  not  availa- 
ble on  error,  if  no  objection  appears  to  have  made  at  the  triaL 

Ebeob  to  reverse  a  judgment  of  death  upon  anindiotment 
for  an  attempt  to  poison.    The  case  appears  from  the  opinion. 

Blisa  and  Hale,  for  the  plaintiff  in  error. 

Jtf.  A.  Baldwin,  aUomey  general,  contra. 

By  Court,  Chilton,  C.  J.  1.  It  is  contended  by  the  coonsel 
for  the  prisoner  that  the  indictment  in  this  case  is  bad,  because 
it  charges  the  commission  of  several  offenses  in  one  count— as,  1. 
That  the  prisoner  administered  the  poison  to  the  persons  named; 
2.  That  he  caused  the  same  to  be  administered;  and  3.  That  he 
administered  and  caused  it  to  be  administered  to  three  individ- 
uals. We  have  examined  these  objections  to  the  indictment 
with  much  care,  and  are  constrained  to  hold  that  they  are  not 
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well  taken.  It  is  certainly  true  that  an  indictment  mnst  not 
be  doable;  that  is,  the  defendant  most  not  be  charged  ivith 
haTlng  committed  two  or  more  offenses  in  any  one  count.  For 
example,  it  is  not  permissible  to  charge  a  defendant  in  the  same 
eottnt  with  having  committed  murder  and  robbery:  Archb.  Cr. 
PI.  60.  Mr.  Archbold  says  the  only  exceptions  to  this  rule  are 
to  be  found  in  indictments  for  burglaiy,  in  which  it  is  usual  to 
cliarge  the  defendant  with  having  broken  and  entered  the  house 
with  intent  to  commit  a  felony,  and  also  with  having  committed 
ttie  felony  intended;  and  in  indictments  for  embezzlement  by 
clerks  and  servants,  which  under  the  English  statute  7  &  8  Oeo. 
IV.,  c.  29,  sec.  8,  may  charge  any  number  of  distinct  acts  not  ex- 
ceeding three.  But  he  says  that  laying  several  overt  acts  in  a 
count  for  high  treason  is  not  duplicity,  citing  Kel.  8;  nor  is  a 
count  that  the  defendant  published  and  caused  to  be  published 
a  libel  liable  to  this  objection,  since  he  says  they  are  the  same 
offense;  so  of  a  count  charging  one  endeavor  to  commit  two 
offenses,  because  the  endeavor  is  the  gist  of  the  offense;  and 
he  further  adds,  that  "it  is  now  generally  understood  that  a 
man  may  be  indicted  for  the  battery  of  two  or  more  persons  in 
the  same  co|int,  or  for  a  libel  on  two  more  persons  where  the 
publication  is  the  same  act:"  Id.  60;  Hex  v.  Benfield,  2  Burr. 
980,  overruling  Rex  v.  Clendon,  as  reported  in  2  Stra.  870;  3. 
C,  2  Ld.  Raym.  1572. 

Several  decisions  in  this  court  go  very  cleaiy  to  sustain  the 
sufficiency  of  the  count  in  this  case.  In  The  State  v.  Murphy,  6 
Ala.  84G  [41  Am.  Dec.  79],  it  was  held,  that  although  the  lan- 
guage of  the  statute  was  in  the  disjunctive,  against  any  one  who 
should  '*  buy,  receive,  conceal,  or  aid  in  the  concealment  of 
stolen  goods,"  yet  that  a  count  was  not  bad  for  duplicity  which 
charged  the  prisoner  with  receiving  and  concealing  stolen  goods. 
In  Mooney  v.  State,  8  Ala.  828,  the  defendant,  with  two  others, 
was  charged  in  the  same  count,  for  that,  on  a  certain  day,  they 
«« did  unlawfully  and  feloniously  inveigle,  steal,  carry,  and  en- 
tice away  two  negro  slaves,"  etc.;  and  upon  a  demurrer  this 
court  said:  '*  These  are  all  offenses  of  the  same  grade,  although 
there  may  be  a  slight  distinction  between  the  two  classes  of 
*  stealing  and  carrying  away,'  and  inveigling  and  enticing; "  and 
it  was  there  held  that,  "whether  they  were  distinct  offenses  or 
not,  inasmuch  as  the  same  penalty  was  provided  for  each,  they 
might  be  included  in  the  same  count  in  the  indictment."  We 
do  not  understand  the  court  as  holding  that  substantive  and 
uitiroly  distinct  offenses  may  be  thus  united,  because  the  pun- 
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iahment  is  the  same,  but  that  when  '^  different  grades  of  the 
same  offense,"  and  which  are  punished  by  the  same  i>enalt7,  are 
embraced  in  one  count,  it  is  sufficient,  and  the  state  is  entitled 
to  the  conviction  of  the  accused  upon  proving  either.  The  ex- 
ample of  an  indictment  for  forgery  is  a  forcible  illustration  of 
the  rule,  in  which,  according  lo  Mr.  Chitty's  forms,  3  Chit. 
Or.  L.  1066,  it  is  usual  to  aver  that  the  prisoner  "  feloniously 
did  falsely  make,  forge,  and  counterfeit,  and  feloniously  did 
falsely  procure  to  be  made,  forged,  and  counterfeited,  and 
feloniously  did  willingly  act  and  assist  in  the  false  making, 
forging,  and  counterfeiting,  a  certain  bond,"  etc. :  Mooney  v. 
State,  supra,  and  cases  cited  in  that  opinion.  These  cases,  we 
think,  are  sufficient  to  show  that  the  indictment  before  us  is  not 
liable  to  the  objection  of  duplicity.  The  offense  consists  in  the 
attempt  to  destroy  life,  by  administering  to  a  white  person  any 
deadly  poison;  and  that  by  this  effort  he  compasses  the  lives  of 
three  instead  of  one,  or  that  he  places  the  poison  in  such  a 
situation  as  to  cause  them  to  take  it  with  the  intent  thereby  of 
depriving  them  of  life,  and  does  not  hand  it  to  them  himself, 
does  not  change  the  nature  of  the  offense,  except  in  so  far  as 
they  may  be  considered  circumstances  of  aggravation;  nor  do 
they  in  any  wise  affect  the  penalty. 

2.  But  it  is  objected,  in  the  second  place,  that  this  is  not  for 
an  attempt  to  poison,  but  for  the  actual  administering  of  poison, 
and  causing  it  to  be  administered  to  several  persons.  It  is  not 
denied  ''  that  the  attempt  to  poison"  is  fully  comprehended  in 
the  charge  contained  in  the  indictment,  and  that  all  the  constit- 
uent elements  of  the  offense,  as  the  same  is  denounced  by  the 
statute,  must  necessarily  be  proved  in  order  to  sustain  the 
charge.  The  objection  is,  that  the  language  of  the  statute  has 
not  been  pursued;  that  equivalent  expressions  will  not  suffice, 
and  that  if  such  were  the  law,  it  is  maintained  by  the  counsel 
that  the  charge  in  this  indictment  does  not  make  out  the  statu- 
tory  offense. 

The  statute  declares  that  any  slave  who  shall  attempt  to 
poison  or  to  deprive  any  white  person  of  life  by  any  means  not 
amounting  to  an  assault,  and  be  thereof  convicted,  shall  suffer 
death:  Clay's  Dig.  472,  sec.  4. 

The  charge  is,  that  the  prisoner  ''feloniously,  willfully,  and 
of  his  malice  afoiethought  did  administer  to  and  cause  to  be 
administered  to  and  taken  by  one  George  McEinney,  Mai^garet 
A.  McKinney,  and  one  Nancy  Hemdon,  then  and  there  being 
free  white  persons,  a  large  quantity  of  arsenic,  to  wit,  one  half 
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ounce  thereof,  which  eaid  arsenic,  so  administered  and  caused  to 
be  administered,  was  then  and  there  a  deadly  poison,  calculated 
in  its  effects  to  destroy  human  life,  with  intent,  then  and  there, 
feloniously,  willfully,  and  of  his  malice  aforethought  to  kill  and 
murder,"  etc.,  the  persons  named.  It  is  too  plain  to  admit  of 
argument,  that  the  willful  and  malicious  infection  of  the  system 
iHrith  a  deadly  poison,  with  the  intent  to  destroy  life,  is  an  at- 
tempt to  poison  within  the  meaning  of  the  statute;  and  unless 
the  rule  is  so  stringent  as  to  require  the  offense  to  be  charged  in 
the  exact  words  of  the  statute,  the  indictment  is  unquestionably 
good.  And  here  we  need  only  to  refer  to  the  case  of  The  State 
T.  Bullock,  13  Ala.  413,  to  show  that  the  indictment  need  not 
contain  the  exact  words  used  in  the  statute,  but  that  it  is  suffi* 
eient  if  the  words  used  as  descriptive  of  the  offense  be  equiva- 
lent to  those  employed  in  the  statute.  We  entertain  no  doubt 
of  the  correctness  of  this  proposition.  It  is  laid  down  in  the 
works  upon  the  criminal  law,  ''  that  where  a  word  not  in  the 
statute  is  substituted  for  one  that  is,  and  the  word  thus  substi- 
tuted is  equivalent  to  that  employed  in  the  statute,  or  is  of  more 
extensive  signification  than  it,  and  includes  it,  the  indictment 
will  be  sufficient:"  See  Archb.  Cr.  PI.  47,  and  authorities  cited 
by  him.  Indeed,  it  often  happens  that  an  indictment  charging 
an  offense  in  the  language  of  the  statute  is  wholly  insufficient; 
as  if  a  statute  uses  a  generic  term,  it  is  said  to  be  necessary  to 
state  the  species:  Rex  v.  Fuller,  1  Bos.  &  Pul.  180;  Archb.  Cr. 
PI.  48.  So  if  the  statute  does  not  define  the  offense,  or  point 
out  its  constituents,  the  indictment  should  aver  such  facts  and 
circumstances  as  will  constitute  the  offense  within  the  meaning 
of  the  legislature.  It  must  be  made  judicially  to  appear  to  the 
court  that  the  indictor  has  proceeded  upon  sufficient  premises: 
Beadey  v.  The  State,  18  Ala.  635.  In  the  case  of  The  State  v. 
Clarissa,  11  Id.  57,  this  court  was  called  upon  to  construe  the 
statute  now  under  consideration,  and  to  determine  upon  the 
sufficiency  of  an  indictment  which  appears  to  be  the  counterpart 
of  this,  except  that  it  failed  to  charge  that  the  drug  (the  seed 
of  Jamestown  weed)  was  poisonous  and  calculated  in  its  effects 
to  destroy  human  life;  and  for  this  defect  the  indictment  was 
held  bad.  This  necessary  averment  is  contained  in  the  indict- 
ment before  us,  which  appears  in  all  respects  to  conform  to  the 
ruling  of  the  court  as  contained  in  the  opinion  last  cited. 

8.  Having  determined  that  the  offense  denounced  by  the  stat- 
ute is  sufficiently  described  in  the  indictment,  it  follows  that 
the  third  and  fourth  objections,  namely,  that  the  circuit  court 
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had  no  jurisdiction  of  the  offense,  and  therefore  erred  in  pro- 
nouncing the  sentence  prescribed  bj  the  statute^  can  not  be 
supported.  It  only  remains  to  consider  the  fifth  and  last  ground 
of  objection  to  the  regularity  of  the  conviction,  which  is,  that 
the  record  fails  to  show  that  the  prisoner  was  served  with  a  copy 
of  the  indictment  and  list  of  the  jury  two  entire  days  before  his 
trial,  or  that  the  venire  was  returned  into  court.  The  case  of 
The  State  ▼.  McLendon,  1  Stew.  195,  is  cited  to  support  this  ob- 
jection; but  it  will  be  observed  that  the  counsel  for  the  prisoner 
in  that  case,  when  the  prisoner  was  brought  before  the  bar  for 
trial,  objected  that  the  list  of  the  jury  had  not  been  furnished 
either  to  the  prisoner  or  his  counsel  two  entire  days  before,  etc. ; 
and  this  was  shown  affirmatively  by  the  record  to  be  true.  The 
court  very  properly  held  that  it  was  erroneous  to  exclude  him 
from  this  benefit,  and  reversed  the  conviction.  In  the  case  be- 
fore us,  however,  no  such  objection  was  raised  in  the  primary 
court;  nor  is  there  anything  apparent  upon  the  record  from 
which  it  may  be  inferred  that  the  prisoner  bad  not  the  benefit 
of  the  list  of  jurors  and  copy  of  the  indictment,  or  that  the  jury 
was  not  returned  into  court  as  required  by  its  order.  The  pris- 
oner appears  to  have  been  regularly  arraigned,  and  pleaded  not 
guilty;  and  after  being  allowed  to  withdraw  his  plea  for  the 
purpose  of  demurring,  he  again  puts  it  upon  record,  and  goes 
to  trial  without  any  objection.  The  law  will  not  intend  that  he 
was  put  upon  trial  without  a  regular  jury,  against  the  entry 
which  recites  that  twelve  good  and  lawful  men  composed  the 
jury,  nor  that  the  court  denied  him  any  right  to  which  by  law 
he  was  entitled.  The  circuit  court  is  one  of  general  plenary 
jurisdiction,  and  intendments  against  tiie  regularity  of  its  pro- 
ieedings  ar;  not  to  be  indulged.  Similar  ob^ons  were  tien 
in  the  case  of  The  State  v.  WiUiaTns,  8  Stew.  454,  462,  463,  and 
were  overruled. 

After  a  patient  examination  of  the  case,  we  are  fully  satisfied 
that  there  is  no  error  in  the  record,  and  the  judgment  must  con- 
sequently be  affirmed. 

As  the  sentence  of  execution  of  the  prisoner  was  postponed 
by  order  of  one  of  the  judges  in  vacation,  under  the  provisions 
of  the  statute  it  is  necessary  that  another  day  be  fixed.  The  day 
for  his  execution  will  accordingly  be  designated  in  the  entry  of 
affirmance. 


Chaboiho  Two  os  Mors  Offenses  in  Same  Indictment. — ^Tbe  question 
M  to  when  and  how  far  it  is  proper  to  charge  more  than  one  offense  in  the 
Mune  indictment,  and  the  kindred  question  as  to  when  an  indictment  may  be 
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Ngitded  aa  charging  more  than  a  single  offenae,  have  given  rise  to  oonsider* 
able  discnasion  and  to  some  rather  obeoare  distinctions.  We  propoee  to  con- 
■idflr  the  aabject  under  two  heads:  1.  Charging  distinct  offenses  in  the  same 
eoont  of  an  indictment;  2.  Joinder  of  counts  for  different  offenses  in  the 
aame  imlictment.  Our  attention  will,  however,  be  principally  devoted  to  the 
fint  point. 

Chaboino  Distinct  Offexsss  in  Samb  Count  or  Indicticbnt  is  a  vice 
In  pleading  denominated  "  duplicity,**  which  is  said  to  consist  in  "  multi- 
plicity of  distinct  matter  to  one  and  the  same  thing  whereunto  several  an- 
swers are  required:  1  Bonv.  Law  Diet.,  tit.  Duplicity;  or  "in  alleging  for 
one  single  purpose  or  object  two  or  more  distinct  grounds  of  complaint  or 
defense,  when  one  of  them  would  be  as  effectual  in  law  as  both  or  all:** 
Gould  PL,  c.  8,  sec.  1;  1  Bish.  Crim.  Proc.,  3d  ed.,  sec.  432.  One  of  the 
great  objects  of  all  pleading,  civil  and  criminal,  is  to  reduce  the  altercations 
of  the  parties  to  a  single  and  certain  issue.  While  this  is  the  general  rule 
in  both  civil  and  criminal  cases,  it  is,  if  possible,  more  stringently  applied  in 
the  latter  than  in  the  former.  Li  order  that  an  accused  person  may  not  be 
embarrassed  or  confused  in  his  defense,  it  is  an  imperative  requirement  in 
criminal  procedure  that  the  charge  in  the  indictment  shall  be  specific  and 
definite,  and  that  if  several  matters  are  alleged  against  the  prisoner,  each 
ahall  be  stated  in  a  separate  count,  each  count  being  single  and  certain. 


1.  Gtneni  Bule  ia  that  Comnt  Chargmg  Diatmei  Offenaea  is  Bad  for  duplic- 
ity, and  if  objected  to  in  apt  time,  the  court  will  grant  relief  against  it: 
Whart  Crim.  PI.  ft  Pr.,  sec.  243;  1  Bish.  Crim.  Proc.,  3d  ed.,  sec.  432;  Me- 
Chihagm  v.  SiaU,  17  FU.  665;  8taU  v.  ShiddB,  8  Blackf.  151;  Knopf  r.  SUUe, 
84  Ind.  316;  S.  C,  17  West.  Jur.  33;  State  v.  WeU,  89  Ind.  286;  State  v.  Mc- 
Pheraon,  9  Iowa,  63;  State  v.  Stauderman,  6  La.  Ann.  286;  State  v.  Tajflor, 
17  Bep.  788  (La.);  StaU  v.  Palmer,  35  Me.  9;  Commonwealth  v.  Symonda^  2 
Haas.  163;  State  v.  NeUon^  8  N.  H.  163;  Morm  v.  Eaton,  23  Id.  415;  StaU 
V.  FovBler,  28  Id.  184;  PeoiHe  v.  Wright,  9  Wend.  193;  Reed  v.  Peopte,  1  Park. 
Cr.  481;  Hvtehiaon  v.  Commonwealth,  82  Pa.  St.  472;  Commonwealth  T.  Bar- 
iOaon^  85  Pa.  St.  487;  Fuhner  v.  Commonwealth,  97  Id.  503;  S.  C,  10  Week. 
Notes  Css.  437;  Commonwealth  v.  Sehaub,  16  Chic.  L.  N.  204  (Pa.);  Qreen- 
low  V.  State,  4  Humph.  25;  Davia  v.  StaU,  3  Coldw.  77;  Womaek  v.  StaU;  7 
Id.  508;  Weatheraby  v.  State,  1  Tex.  App.  643;  United  Statea  v.  Sharp,  Pet 
CL  Ct.  131.  The  rule  is  sometimes  stated  to  be  that  offenses  created  by  dif- 
ferent statutes,  or  to  which  different  penalties  are  annexed,  can  not  be  in- 
cluded in  the  same  count:  McOahagin  v.  State,  17  Fhk  665;  Knopf  v,  Statf, 
84  Ind.  316;  S.  C,  17  West.  Jur.  333;  StaU  v.  Stouderman,  6  La.  Ann.  286; 
BtaU  V.  Taylor,  17  Bep.  788  (La.);  Commonwealth  v.  Symonda,  2  Mass.  163; 
PeopU  V.  Wright,  9  Wend.  193;  Reed  v.  People,  1  Park.  Cr.  481;  HiUchiaon 
V.  Commonwealth,  82  Pa.  St.  472;  Commonwealth  v.  Sehaub,  16  Chic.  L.  N. 
204  (Pa.);  Oreenhw  v.  State,  4  Humph.  25.  This  is  no  doabt  true,  but  we 
appzehend  that  the  true  reason  is,  not  because  the  offenses  arise  under  differ- 
ent statutes,  or  are  differently  punished,  bat  because  they  are,  in  reality, 
distinct  offenses,  and  that  where  offenses  apparently  distinct,  but  arising 
under  the  same  statute,  and  having  the  same  punishments,  are  permitted  to 
be  embraced  in  the  same  count,  it  is  because,  in  the  circumstances  of  the  case, 
they  constitute,  in  effect,  but  one  offense.  As  the  undoubted  purpose  of  the 
rule  against  duplicity  in  indictments  is  to  enable  the  prisoner  to  answer  ta 
but  one  charge  at  a  time,  if  he  u  called  upon  to  defend  sgainst  two  really 
distinct  aoonsations  in  the  same  count  the  rule  is  violated,  whether  tlw 
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alleged  offenseB  are  created  by  the  same  statute  and  are  obnoxious  to  the 
same  penalties  or  not.  Henoe,  the  implied  limitation  of  the  doctrine  in  the 
cases  last  cited  is  somewhat  misleading. 

Illustrations  of  the  rale  forbidding  joinder  of  distinct  offenses  in  the  same 
count  of  an  indictment  are  abundant,  but  only  a  few  need  be  mentioned. 
Where  a  capital  felony  and  a  misdemeanor  are  joined  in  the  same  count  the 
indictment  is  unquestionably  bad  for  duplicity,  as  where  a  count  in  an  in- 
dictment against  the  crew  of  a  ship  charged  them  with  making  a  revolt  and 
also  with  confining  the  captain:  United  8tate9  v.  Sharp,  Pet  C.  Ct.  131.  A 
count  charging  the  forgery  of  a  mortgage  and  also  the  forgery  of  a  receipt  in- 
dorsed thereon,  they  being  distinct  offenses  with  different  punishments,  is 
bad:  People  y.  Wright,  9  Wend.  193.  So  a  count  chargiag  a  common-law 
nuisance  and  a  violation  of  a  regulation  of  a  municipal  board  of  health,  they 
being  differently  punished:  Reed  v.  People,  I  Fark.  Cr.  481.  So  where  the 
offense  of  selling  liquor  on  Sunday  and  the  offense  of  allowing  liqnor  to  be 
drank  on  one's  premises  on  Sunday  are  charged  io  the  same  count,  such 
offenses  being  created  by  different  statutes  annexing  different  punishments; 
Commonwealth  v.  Schavb,  16  Chic  L.  N.  204  (Pa.)  These  are  distinct 
offenses,  whereas  if  they  arose  under  the  same  statute  and  were  punishable 
in  the  same  way  they  would  be,  when  committed  by  one  person  at  the  same 
time,  mere  cumulative  acts  constituting  together  but  a  single  offense.  So 
where,  in  a  single  count,  the  defendant  is  charged  with  behaving  rudely  in  a 
meeting-house  and  with  disturbing  pubUc  worship,  offenses  with  different 
punishments  created  by  different  statutes:  CommoTiwealth  v.  Syvnonde,  2 
Mass.  163.  So  where  defendants  are  charged  in  a  single  count  with  embez- 
zlement as  "agents  and  trustees,"  embezzlement  by  an  agent  and  embezzle- 
ment by  a  trustee  being  distinct  offenses  arising  under  different  sections  of 
tlie  code:  Hutchison  v.  CommomoeaUh,  82  Pa.  St.  472.  So  where  the  same 
count  charges  the  disfiguring  and  the  injuring  of  an  ox,  acts  differently  pun- 
ishable under  different  sections  of  the  statute:  McOahtigin  v.  State,  17  Fla. 
i65.  So  where  a  road  supervisor  is  accused,  in  the  same  count,  of  not  re- 
pairing a  highway,  and  of  not  measuring  it  and  marking  it  with  mile-stones, 
offenses  punishable  with  different  penalties  under  different  statutes:  Oreen- 
low  V.  State,  4  Humph.  25;  or  of  failing  to  return  a  fine  collected  by  him,  of 
failing  to  apply  it  on  the  roads  in  his  district,  and  of  failing  to  pay  it  over  to 
his  successor:  State  v.  Shields,  8  Blackf.  151.  So  where  one  subject  to  mili- 
tary duty,  as  a  member  of  the  state  militia,  is  charged  in  the  same  count 
with  independent  omissions  to  perform  such  duty  on  different  occasions: 
Morse  v.  JSkUon,  23  K.  H.  415.  But  in  Storrs  v.  State,  3  Mo.  9,  it  seems  to 
be  laid  down,  contrary  to  the  established  rule,  that,  in  an  indictment  contain- 
ing but  one  count,  distinct  felonies  of  the  same  character  and  degree,  though 
committed  at  different  times,  may  be  joined. 

2.  Count  Charging  Distinct  Acts  Constittaing  One  Offense  is  Oood:  State  v. 
Palmer,  4  Mo.  453.  Thus,  as  stated  in  the  principal  case,  a  count  for  high 
treason  chaiging  several  overt  acts  has  been  held  to  be  good,  because  the 
gist  of  the  offense  is  the  compassing,  etc,  and  the  overt  acts  are  merely  the 
evidences  of  it:  EeL  8;  Arch.  PI.  &  Ev.,  13th  Lond.  ed.,  54;  Whart.  Cr. 
PI.  &  Pr.,  sec.  250;  1  Bish.  Cr.  Proc,  3d  ed.,  sec  437.  A  count  chaiging 
sales  of  intoxicating  liquors  to  different  persons  on  the  same  day,  as  one  trans- 
action, is  good,  although  proof  of  any  one  of  such  acts  of  selling  would  be  suffi- 
cient to  support  the  count:  Storrs  v.  State,  3  Mo.  9;  People  v.  Adams,  17 
Wend.  475;  Osgood  v.  People,  39  N.  Y.  449;  State  v.  Anderstm,  3  Rich.  172; 
as  where  the  count  charged  the  defendant  with  selling,  on  a  day  named,  to 
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diren  penona  to  the  gnnd  jury  nnknown,  diven  qoftotitica  of  diven  Hqaon, 
to  wit,  three  gilla  of  brandy,  three  gilU  of  whiaky,  three  gills  of  cordial,  three 
gilla  of  bitteiB,  etc:  People  v.  Adams,  mpra.  To  the  tame  effect,  Osgood 
T.  People,  tuprcL  The  stealing  of  different  articles  at  the  same  time  may  be 
chai|^  in  a  single  count  as  one  offense:  Whart.  Cr.  PI.  k  Pr.,  sec.  252;  State 
V.  HolmeM,  28  Ck>Dn.  230;  State  v.  Johnson,  3  Hill  (S.  C),  1;  State  v.  Comer yn, 
40  Vt.  655.  So  though  the  articles  stolen  are  alleged  to  have  belonged  to  dif  • 
ferent  owners:  Lorton  t.  State,  7  Mo.  56;  S.  C.,  37  Am.  Dec.  179;  State  ▼. 
Helson,  29  Me.  329;  State  t.  Hennessey,  23  Ohio  St.  339;  S.  C,  13  Am.  Rep. 
253;  Fuimer  v.  CommonweaUh,  97  Pa.  St.  503;  S.  C,  10  Week.  Notes  Cas. 
437.  So  a  count  for  receiving  at  the  same  time  stolen  goods  belonging  to 
different  owners,  knowing  them  to  have  been  stolen,  is  good:  SttUe  v.  Nelson, 
29  Me.  329.  Sach  a  connt  was,  however,  held  bad  in  Kilrow  v.  Common' 
wealth,  89  Pa.  St.  480;  but  it  does  not  distinctly  appear  in  that  case  that  the 
goods  were  received  at  the  same  time.  A  count  charging  the  burning  of  sev* 
eral  houses  of  different  owners  as  one  act  is  good,  being  but  a  single  offense: 
Woodford  ▼.  People,  62  N.  Y.  117;  S.  C,  20  Am.  Rep.  464.  So  a  count  for 
malicious  mischief,  in  entering  a  church,  breaking  and  defiling  an  organ  be- 
longing to  a  private  person,  and  also  defiling  certain  book&and  papers  belong- 
ing to  the  church,  is  not  bad  for  duplicity:  SvMJLh  v.  Slait,  63  Ga.  1G8.  So  a 
connt  charging  the  malicious  killing  of  a  horse  and  a  colt  at  the  same  time 
and  place,  the  one  by  poisoning  and  the  other  by  stabbing,  was  held  good,  the 
aIl^;ations  as  to  the  mode  of  killing  being  rejected  as  surplusage:  Ifayworth 
▼.  State,  14  Ind.  590.  But  a  count  for  malicious  injury  to  a  mare  and  an  ox, 
where  the  proof  shows  that  the  acts  were  done  at  different  times,  will  not 
warrant  a  conviction,  it  seems,  unless  both  acts  were  so  near  the  same  time 
as  to  constitute  substantially  one  transaction:  Burgess  v.  State,  44  Ala.  190. 
An  assault  upon  two  or  more  persons  at  the  same  time,  constituting  one 
transaction,  may  be  charged  in  one  count:  Whart.  Cr.  PL  &  Pr.,  sec.  254;  1 
Bish.  Cr.  Proc.,  3d  ed.,  sec  437;  JRegina  v.  Oiddins,  Car.  &  M.  634.  *<Can 
not  the  king  call  a  manto  account  for  a  breach  of  the  peace  because  he  broke 
two  heads  instead  of  one?"  Hex  v.  Benfield,  2  Burr.  980.  So  where  the 
charge  is  of  an  assault  upon  two,  and  of  stealing  two  shillings  from  one  and 
one  shilling  from  the  other,  it  may  be  made  in  one  count:  Regina  v.  Oiddins, 
Mrpra.  In  Rex  v.  Clendon,  2  Ld.  Baym.  1572,  an  indictment  for  assault  upon 
cwo  persons  was  held  bad,  and  judgment  on  a  verdict  of  guilty  was  arrested, 
but  it  does  not  appear  ^whether  the  assault  was  comoiitted  at  the  same  time 
upon  both.  In  Ruder  v.  State,  9  Bep.  525  (Tex.),  it  was  held  that  a  charge 
in  a  single  count  of  the  murder  of  two  persons  was  good  if  it  constituted  one 
transaction.  Oil  the  other  hand,  in  People  v.  Alibez,  49  Cal.  452,  a  count  in 
an  indictment  for  the  murder  of  three  persons  by  administering  poison  to 
them  was  adjudged  bad.  And  in  Womaek  v.  State,  7  Coldw.  508,  it  was  held 
that  in  order  that  two  felonious  acts  of  killing  may  constitute  a  single  offense 
something  more  must  appear  than  that  both  the  victims  were  killed  on  cne 
same  occasion  and  in  the  course  of  the  same  affray,  though  it  was  conceded 
that  if  the  death  of  both  resulted  from  the  same  felonious  act  it  may  well  bo 
but  a  single  offense  and  chargeable  in  a  single  count.  In  that  case  it  ap- 
peared upon  the  trial  that  the  defendant  shot  and  killed  one  of  the  victims  of 
the  homicide,  and  that  the  other  ran  up  to  prevent  his  shooting  a^«in,  when 
the  defendant  turned  and  shot  him  also.  After  the  testimony  was  closed  the 
defendant  moved  that  the  prosecutor  be  required  to  elect  upon  which  killing 
he  would  proceed,  but  the  court  disallowed  the  motion,  and  this  adjudged  to 
be  error.  Dr.  Wharton  says  on  this  point  that  the  charge  of  killing  twe 
Am.  Dbo.  Tol.  LVni— 16 


242  Ben  v.  State.  [Alabama,. 

penons  by  a  shot  fired  at  one  of  them  can  not  be  made  in  a  single  count: 
Whart.  Cr.  PL  k  Ft.,  sec.  468.  But  Mr.  Bishop,  criticising  the  case  of 
People  ▼.  AUbez,  49  Gal.  452,  declares  that,  in  reason,  it  can  not  be  tnie 
under  all  circumstances  that  a  count  charging  the  killing  of  two  persons  is 
bad  for  duplicity,  **as  where  one  discharge  of  a  ball  from  a  gun  killed  them:*^ 
1  Bish.  Cr.  Proc.,  3d  ed.,  sec.  437.  If  the  shot  was  intended  to  kill  both,  it 
seems  to  us  clear  that  the  offense  would  be  single  and  chargeable  in  a  single 
count.  So  if,  as  in  People  y.  Altbez,  aupra,  poison  should  be  administered  to 
two  or  more  persons  with  intent  to  kill  them  all,  by  mixinfic  it  in  a  single 
dish  of  food  or  drink,  and  if  all  should  die,  as  the  result  of  the  act,  we  can 
not  see  why  the  offense  might  not  be  charged  in  one  coont.  If  a  felonloas 
assault  upon  two  can  be  so  charged,  why  should  the  rule  be  varied  if  the 
assault  should  result  fatally?  If  an  act  intended  to  kill  one  should  acci- 
dentally kill  two,  there  might  be  room  for  grave  doubt  as  to  the  propriety  of 
charging  both  killings  in  the  same  count;  for  though  both  might  be  homicides 
of  the  same  degree,  yet  the  guilt  of  the  defendant  as  to  each  would  depend 
upon  different  considerations. 

A  libel  upon  two  persons  by  a  single  act  may  be  charged  in  the  same  count: 
Whart.  Cr.  PI.  &  Pr.,  sec.  254;  as  where  the  defendant  sang  songs  in  front 
of  the  prosecutor's  door  reflecting  upon  the  prosecutor  and  his  daughter:  Bex 
V.  Benfield,  2  Burr.  980.  So  a  count  for  aiding  the  escape  of  two  prisoners 
by  a  single  act  has  been  held  f^ood,  although  the  prisoners  were  confined  on 
charges  of  different  grades,  and  the  act  of  aiding  the  escape  of  one  was  pun- 
ishable more  severely  than  that  of  aiding  the  other's  escape:  OUson  v.  SUUe^ 
20  Wis.  58.  In  that  case  it  was  held  that  the  defendant,  on  conviction,  was 
liable  to  the  greater  penalty.  A  count  charging  an  attempt  to  take  and  en- 
tice away  two  children  is  not  bad  for  duplicity,  for  the  attempt  is  but  one 
act,  and  one  may  by  a  single  act  endeavor  to  accomplish  two  criminal  resolts: 
People  V.  MUne,  13  Rep.  328  (CoL)  A  defendant  may  be  charged  in  one 
count  with  depositing  in  the  poet-office  on  a  day  named  five  hundred  or 
any  other  number  of  circulars  for  an  illegal  lottery,  since  it  is  all  one  act, 
though  the  statute  makes  the  deposit  of  a  single  circular  a  crime;  but  a  count 
charging  the  deposit  of  five  hundred  such  circulars  on  a  day  stated,  and  "oa 
each  and  every  secular  day"  thereafter  up  to  a  certain  other  day,  is  bad  for 
duplicity:  United  States  v.  PaUy,  2  Fed.  Rep.  664.  In  8laU  v.  Ferrias,  a 
Lea,  700,  a  count  against  a  judge  charging  him  with  drawing  and  issuing  on 
a  day  named  several  illegal  warrants  for  money  against  the  county  treasury 
was  adjudged  bad  for  duplicity,  because  the  drawing  and  issuing  of  each  war- 
rant was  necessarily  a  distinct  offense. 

3.  Count  Charging  Conjunctively  Cumulative  Acts  Constituting  One  Ojfense 
when  Done  Together. — Where  several  acts,  when  done  by  the  same  person, 
are  but  successive  stages  in  the  progress  of  a  criminal  enterprise,  constituting 
as  a  whole  but  one  offense,  though  either  when  done  alone  might  be  an 
offense,  they  may  well  be  charged  in  a  single  count.  Thus,  while  it  is  no 
doubt  a  criminal  offense  to  do  or  cause  to  be  done  or  assist  in  doing  an 
act  prohibited  under  penalty  by  the  common  or  statute  law,  all  these  acts 
may  be  charged  against  one  pereon  as  one  offense  in  a  single  count  of  an  in- 
dictment: 1  Bish.  Cr.  Proc.,  3d  ed.,  sea  434;  United  States  v.  Hull,  3  CoL 
L.  Rep.  157  (U.  S.  Diet.  Court,  Dist.  of  Neb.).  Thus  one  may  in  the  same 
oount  be  charged  with  the  false  making,  forging,  and  counterfeiting,  and 
causing  the  false  making,  forging,  and  counterfeiting,  and  assisting  in  the  falas 
making,  etc.,  of  certain  coin:  Bcuniek  v.  Commonwealth,  2  Va.  Gas.  856;  or 
with  forging,  causing  to  be  forged,  and  aiding  in  forging  a  certain  instni 
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It :  Stale  v.  Jforfon,  27  Vt.  310;  or  with  willfully  and  nulidoiuly  boniing 
and  cmnring  to  be  burned  a  certain  bailding:  SttUe  v.  Priee,  11  N.  J.  L. 
203;   or  with  malidoasly  destroying  or  caoring  to  be  destroyed  certain 
property:  State  ▼.  Kinu,  6  Blackf.  314;  or  with  promoting  and  aiding  in 
tbe  promotion  of  a  lottery:  MiUtr  ▼.  CamnumweaUh^  13  Bosh,  731;  or  the 
like:  State  ▼.  IhfU^  2  La.  Ann.  837;  La  Beau  ▼.  People,  33  How.  Pr.  66. 
Says  Dozon,  C.  J.»  in  Byrne  ▼.  State,  12  Wis.  519:  '*The  role  is  well  settled 
that  where  a  statute  makes  either  of  two  or  more  distinct  acts,  connected 
•with  the  same  general  offense  and  subject  to  the  same  measare  and  kind  of 
punishment,  indictable  separately  and  as  distinct  crimes,  when  each  shall 
have  been  committed  by  different  persons  or  at  different  times,  they  may, 
'when  committed  by  the  same  person  at  the  same  time,  be  coupled  in  one 
connt  as  constituting  all  together  but  one  offense.    In  such  cases  the  several 
acts  are  considered  as  so  many  steps  or  stages  in  the  same  affair,  and  the 
offender  may  be  indicted  as  for  one  combined  act  in  violation  of  law;  and 
proof  of  either  of  the  acts  mentioned  in  the  statute  and  set  forth  in  the  in- 
dictment will  sustain  a  couviction."    Or,  as  laid  down  in  StaU  v.  Murphy,  47 
Mo.  274:  *'  When  a  statute  in  one  clanse  forbids  several  things  or  createe 
■everal  offenses  in  the  alternative,  which  are  not  repugnant  in  their  nature  or 
penalty,  the  clanse  is  treated  in  pleadings  as  though  it  created  but  one 
offense;  and  they  may  all  be  united  conjunctively  in  one  count,  and  the  count 
is  sustained  by  proof  of  one  of  the  offenses  charged."    To  the  same  effect 
are  1  Bieh.  Gr.  Proc.,  3d  ed.,  sec  436;  Whart.  Or.  PI.  ft  Tr.,  sec.  251; 
People  V.  Frank,  28'GaL  507;  State  v.  Bums,  4  Rep.  168  (Conn.);  Knopf  v. 
StaU,  84  Ind.  316;  S.  C,  17  West.  Jur.  333;  State  v.  SehweUer,  27  Kan. 
499;  State  v.  Bcmton,  4  La.  Ann.  32;  StaU  v.  Markham^  16  Id.  498;  State  v. 
Adam,  31  Id.  717;  State  v.  Burgtea,  40  Me.  592;  State  v.  SmUk,  61  Id.  386; 
State  V.  FUni,  62  Mo.  393;  Uniied  Slates  v.  Fero,  18  Fed.  Bep.  901. 

Thus,  under  a  statnto  prohibiting  selling  or  offering  to  sell  intozioating 
liquors  to  drunkards,  a  count  for  offering  to  sell  and  selling  liquor  to  such  a 
person  is  good:  Barnes  v.  State,  20  Conn.  232.  So  generally,  nnder  a  dis- 
junctive statute,  a  count  for  advertising,  exposing  for  sale,  offering  to  sell,  and 
selling  lottery  tickets,  liquors,  or  other  forbidden  articles:  CommonweaUh  v. 
Eaionj  15  Pick.  273;  State  v.  MeWUliams,  7  Mo.  App.  99;  State  v.  Ainu,  4 
Bep.  168  (Conn. )  But  where  a  statute  prohibited  the  "carrying  for  sale,  or 
offering  for  sale,  or  offering  to  obtain  or  obtaining  orders  for  the  sale, ''etc., 
of  liqnors,  and  a  specific  penalty  was  affixed  for  "  each  offer  to  take  an  order, 
and  for  each  order  taken,  and  for  each  sale,"  etc,  it  was  held  that  a  count 
charging  the  carrying,  and  offering  for  sale,  and  offering  to  obtain  and  obtain- 
ing  orders,  etc.,  conjunctively,  was  bad  for  duplicity:  State  v.  Smith,  61  Me. 
386.  Under  a  disjunctive  statute,  also,  a  count  for  selling  and  bartering  or 
selling  and  furnishing  intoxicating  liquors  is  good:  State  v.  SehweUer,  27  Kan. 
499;  State  v.  Woodioard,  25  Vt.  616.  Or  a  count  for  keeping  open  a  store  on 
Sunday,  and  trafficking,  trading,  and  bartering  with  negroes  on  Sunday: 
State  V.  Meyer,  1  Spears,  306;  State  v.  Hdgen,  Id.  310.  Or  a  count  for  keep- 
ing open  a  tippling-shop,  and  selling  liquors  to  divers  persons  therein,  or  the 
like:  StaUv,  Murphy,  47  Mo.  274;  State  v.  Dean,  11  West.  Jur.  169  (Iowa). 
Or  a  count  for  selling  liquor  in  unlawful  quantities,  and  permitting  the  same 
to  be  drank  on  the  premises:  Slate  v.  Wiebey,  54  Ind.  438;  contra,  MUUr  v. 
State,  6  How.  (Min.)  250.  Or  a  count  for  unlawfully  removing  intoxicating 
liquors  upon  which  the  tax  is  not  paid  to  a  place  other  than  a  distillery  ware- 
house, and  concealing  the  same:  United  States  v.  Nunnemacher,  7  Bias.  129^ 
So  a  count  for  "  keeping  and  exhibiting  a  gaming-bank  called  monte: " 
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taster  ▼.  State,  43  Tex.  619;  or  for  setting  np  and  keeping  or  frequenting  and 
keeping  a  gaming-table,  and  playing  and  inducing  others  to  play  thereat, 
etc:  Hirikle  v.  CommonweaUh,  4  Dana,  518;  Territory  w.  Copely,  1  N.  M. 
671;  State  v.  Markliam,  15  La.  Ann.  498;  or  for  permitting  a  gambling  de- 
vice to  be  set  up  and  used:  Stale  v.  Fancher,  18  Mo.  425;  or  for  betting  and 
being  concerned  in  betting  at  faro:  Ward  v.  State,  22  Ala.  16— is  good  under 
B  statute  prohibiting  such  acta  disjunctively.  So  also  under  a  statute  pro- 
hibiting the  same  disjunctively,  a  count  for  buying,  receiving,  concealing,  and 
aiding  in  concealing  stolen  goods  is  not  bad  for  duplicity:  State  v.  Nelson^  29 
Me.  329;  State  v.  Murphy,  6  Ala.  845.  So  a  count  for  inveigling,  stealing, 
carrying,  and  enticing  away  a  slave:  Mooney  v.  State,  8  Ala.  328;  StaJte  v. 
BarUon,  4  La.  Ann.  31.  So  a  coimt  charging  that  the  defendant  did  *'  assault^ 
strike,  stab,  cut,  wound,  and  disfigure"  a  person  named:  StaJte  v.  Van  Zant, 
71  Mo.  541.  So  a  count  for  an  assault  with  a  dangerous  weapon,  and  with 
intent  to  kill,  and  for  inflicting  a  wound  less  than  mayhem:  Staie  v.  Adam, 
31  La.  Ann.  717;  State  v.  JRichards,  33  Id.  1294.  So  under  a  disjunctive  stat- 
ute, a  count  for  forging  a  note,  and  passing  and  uttering  it:  People  v.  Franks 
28  Gal.  507.  Or  for  selling,  exchanging,  and  delivering  a  counterfeit  note: 
State  V.  FitzsimmojiSt  30  Mo.  23G.  Or  for  uttering,  publishing,  and  putting 
off  counterf^t  coiu:  McGregor  ▼.  SiaXe,  16  Ind.  9.  Or  for  destroying,  defac- 
ing, and  injuring  a  register  of  baptism:  Reffina  y.  Bowen,  I  Car.  &  K.  501; 
S.  C,  1  Den.  0.  0.  22.  Or  for  maliciously  and  wantonly  breaking  down,  in- 
juring, removing,  and  destroying  a  dam:  Stale  v.  Burgess,  40  Me.  592.  Or 
for  obtaining  money  by  a  cheat  and  fraud  and  false  representation,  and  false 
pretense  and  false  and  bogus  check:  Stale  v.  Faneher,  71  Mo.  460.  Or  a  count 
against  a  public  ofiicer  for  corruptly  accepting,  etc.,  a  gift  and  gratuity  and 
a  promise  to  make  a  gift:  State  v.  SmaUs,  11  S.  G.  262.  Other  examples 
illustrative  of  the  same  general  rule  will  be  found  in  CommonvoeaUh  v.  ^hoiteh' 
ell,  4  Gush.  74;  People  v.  De  La  Ouerra,  31  Gal.  459;  Boland  v.  People,  25 
Hun,  423;  Clemons  v.  Slate,  4  Lea,  23. 

4.  Count  Charging  Repugnant  Acts  Conjunctively  is  bad  for  duplicity, 
though  they  are  prohibited  disjunctively  in  the  statute.  Thus,  a  count 
against  a  public  officer  under  a  disjunctive  statute  charging  that  he  '*did 
convert  to  his  own  use  by  way  of  investment  in  property  and  merchandise, 
and  make  away  with  and  secrete  "  certain  public  moneys,  has  been  held  bad, 
because  all  the  allegations  could  not  be  true:  State  v.  Flint,  62  Mo.  393.  So 
a  count  for  "  willfully  and  negligently  "  suffering  an  escape:  Staie  v.  Dorsett, 
21  Tex.  656.  So  a  count  for  selling  and  giving  liquor  to  a  minor,  under  a 
disjunctive  prohibition  in  the  statute,  was  held  bad  for  duplicity,  in  Simons 
V.  State,  25  Ind.  331,  because  selling  and  giving  could  not  be  predicated  of 
the  same  act;  but  this  case  is  doubted  in  Shttfer  v.  State,  26  Id.  191.  And  in 
Eagan  v.  Stale,  53  Id.  162,  a  count  for  selling,  bartering,  and  giving  away 
liquor  to  a  drunkard  was  held  good,  because  as  it  did  not  appear  what  was 
paid  or  exchanged  for  the  liquor,  there  was  no  sufficient  charge  of  a  sale  or 
barter.  A  similar  count  was  held  good  in  State  v.  Bielby,  21  Wis.  204.  And 
in  Thompson  v.  Stale,  37  Ark.  408,  it  is  said  that  a  count  for  selling  and  giv- 
ing away  liquor  would  be  good  under  such  a  statute.  In  Kirhy  v.  Stale,  1 
Ohio  St.  185,  a  count  for  uttering  a  "false,  forged,  altered,  and  counterfeit" 
bill  was  adjudged  bad,  because  a  bill  could  not  be  false,  forged,  altered,  and 
counterfeited.  But  this  doctrine  was  denied  by  Thurman,  J.,  in  Stoughton  v. 
State,  2  Id.  566,  where  a  count  for  uttering  a  "false,  forged,  and  counter- 
feited  bank  note  "  was  supported;  and  to  the  same  effect  are  Majchey  v.  State, 
%  Id.  362,  and  Bailey  v.  State,  4  Id.  440.    A  count  for  '<  unUwfuUy  injaring 
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and  destroying  real  property  '*  was  held  bad  for  dnplidty  and  repugnancy  in 
Eiii»  ▼.  CornmomoeaUhf  78  Ey.  130;  bat  this  is  contrary  to  the  doctrine  of 
aome  ot  the  cases  already  cited. 

5.  Count  for  Indtuive  Offense  Charging  cUso  Included  Offentu. — ^In  A]*> 
b&ma  it  is  said,  per  Groldthwaite,  J.,  to  be  settled  that  different  grades  of  the 
same  felony  having  the  same  penalty  may  be  charged  in  a  single  ooont  of  an 
indictment:  Ward  t.  8taU^  22  Ala.  18.    So  it  is  held  in  Georgia,  that  different 
grades  of  the  same  general  offense  may  be  included  in  the  same  ooont,  as 
robbery  by  force,  and  robbery  by  intimidation,  thongh  it  is  conceded  to  be 
otherwise  at  common  law:  Long  v.  Stale,  12  Ga.  293.     And  in  State  ▼.  BandaU^ 
41  Tex.  292,  it  is  laid  down  that  when  though  offenses  be  several  one  of  them 
if  completed  necessarily  inclades  the  other,  there  in  no  snch  repugnancy  as 
to  prevent  their  joinder  in  the  same  count,  and  therefore  that  a  oonnt  for 
establishing  a  lottery  and  for  the  further  completed  offense  of  disposing  of 
property  by  such  lottery  is  not  bad  for  duplicity.    A  count  charging  that  the 
defendant  *'  did  nnlawfolly,  feloniously,  and  with  malice  aforethought  make 
aa  assanlt  upon  one  G.  H.,  and  "  did  then  and  there  unlawfully,  etc.,  kiU  and 
murder"  the  said  G.  H.,  is  not  bad  for  duplicity,  because  the  assault  is  implied 
in  the  higher  offense,  but  the  allegation  of  snch  assault  is  merely  superfluous: 
People  V.  HamiUoA,  8  Pac.  C.  L.  J.  632.     So  an  assault  is  implied  where  a  stat- 
ute provides  for  the  punishment  of  one  who  "  shall  with  a  dangerous  weapon 
inflict  a  wound  less  than  mayhem"  upon  another,  and  a  count  under  thai 
statote  chaiging  an  assanlt  with  a  dangerous  weapon  and  a  wounding  is  not 
bad,  though  there  is  another  statute  providing  for  the  punishment  of  an  assanlt 
with  a  dangerous  weapon:  State  v.  Taylor,  17  Rep.  788  (La.)    See  also,  on 
a  kindred  point.  State  v.  SUmderman,  6  La.  Ann.  286.    So  an  assault  is  im- 
plied in  a  forcible  abduction,  and  a  charge  of  such  assanlt  in  a  count  for  abduc- 
tion, though  unnecessary,  does  not  render  the  count  duplicitous:  People  y»  Ah 
Own,  39  CaL  604.    A  count  chaiging  that  the  defendants  *'did  conspire,  con- 
federate, and  agree  to  and  did  kill  and  murder"  A.  is  not  bad  for  duplicity, 
because  the  inferior  charges  are  merged  in  the  completed  offense:  OaUoway  v. 
CommonweaUhj  1  Ey.  L.  Rep.  k  J.  720. 

Burglary  may  be  regarded  as,  in  some  sense,  an  inclusive  crime,  since  when 
it  is  successful,  it  involves  the  commission  of  some  other  offense,  although  the 
commission  of  such  other  offense  is  not  necessary  to  complete  the  burglary, 
the  breaking  with  the  intent  to  commit  the  subsidiary  offense  being  sufficient. 
But  it  is  well  settled  that  where  the  included  offense  is  committed,  the  alle- 
gation of  it  in  a  count  in  an  indictment  for  common-law  or  statutory  burglary 
does  not  render  it  bad  for  duplicity:  Whart.  Cr.  PL  ft  Pr.,  sec.  244;  1  Bish. 
Gr.  Proc.,  3d  ed.,  sec.  439;  SUUe  v.  Hayden,  45  Iowa,  11;  StaJte  v, Ridley,  48 
LL  370;  StaU  v.  Shaffer,  69  Id.  290;  State  v.  Brandon,  7  Kan.  106;  Olive  v. 
Commonweedth,  5  Bush,  376;  Commontoealth  v.  Tuck,  20  Pick.  356;  Common" 
wealth  V.  Hope,  22  Id.  1;  Joedyn  v.  CommwiweaUh,  6  Met.  236;  Kite  v.  Com^ 
mottwealth,  11  Id.  581;  Lamed  v.  Commonwealth^  12  Id.  240;  Jenninge  v. 
Commonwealth,  105  Mass.  586;  Commonwealth  v.  DarUng,  129  Id.  112;  Bob- 
ertM  V.  State,  55  Miss.  421;  Smith  v.  State,  57  Id.  822;  Breeee  v.  StaU,  12 
Ohio  St  146;  Davie  v.  SUUe,  3  Coldw.  77;  Dunham  v.  State,  9  Tex.  App.  330; 
Speere  ▼.  Commonwealth,  17  Gratt.  570;  Vanghan  v.  Commonwealth,  Id.  576. 
So,  whether  the  subsidiary  offense  is  larceny  of  goods  of  the  owner  of  the 
building,  as  is  generally  the  case  in  the  decisions  above  referred  to,  or  larceny 
of  goods  of  a  third  person:  SteUe  v.  Brady,  14  Vt.  353;  or  an  assault  and  bat« 
tery:  Smith  v.  State,  57  Min.  822.  The  commission  of  the  subsidiary  offense 
is  evidence  of  the  intent,  and  may  be  rejected  as  surplusage:  State  t.  Hoyden, 
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45  Iowa,  11;  State  v.  PidUy,  48  Id.  370;  State  v.  SJiaffer,  59  Id.  290;  Olive 
V,  CommonwtaUh,  5  Bush,  376;  Commonwealth  v.  /7b;v,  22  Pick.  I ;  Davis  ▼. 
State,  3  Coldw.  77;  Speers  v.  CommonweaUhf  17  Gratt.  570;  Vaughan  v.  Cow*- 
mofnwealthf  Id.  576.  Nor  is  the  iDdictment  bad  because  the  subsidiary  offense 
is  insufficiently  alleged:  Lamed  v.  Commonwealth,  12  Met.  240.  On  a  gen- 
eral verdict  of  guilty  the  defendant  is  to  be  sentenced  for  the  burglary  only: 
Commonwealtli  v.  Hope,  22  Pick.  1 ;  Josslyn  v.  Commonwealth,  6  Met.  236; 
Davis  V.  Stale,  3  Coldw.  77.  In  Stale  v.  Ridley,  48  Iowa,  370,  and  KUe  v. 
Commonwealth,  11  Met.  581,  it  was  held  that  a  conviction  of  larceny  under 
such  an  indictment  was  bad.  But  the  contrary  is  held  in  Stale  v.  Brandon, 
7  Kan.  106;  Vaughan  v.  Commonvxalth,  17  Gratt.  576.  And  in  several  other 
cases  it  is  held  that  the  prosecution  may  dismiss  or  not.  pros,  as  to  the  bur- 
glary, even  after  verdict,  and  take  a  conviction  for  the  larceny  only,  if  suffi- 
ciently alleged:  Commonwealth  v.  Tuck,  20  Pick.  356;  Jennings  v.  Common- 
wealth, 105  Mass.  586;  especially  where  the  burglary  is  insufficiently  charged: 
Dunham  v.  State,  9  Tex.  App.  330.  Where  a  count  in  an  indictment  charged 
burglary  with  intent  to  steal  the  goods  of  the  owner  of  the  house,  and  also 
the  steiding,  in  such  house,  of  the  goods  of  a  third  person,  it  was  held  that  a 
general  verdict  covered  both  offenses:  Stale  v.  Brady,  14  Vt.  353.  In  Com- 
monwealth V.  Darling,  129  Mass.  112,  it  was  held  that  in  one  or  in  several 
counts  one  defendant  might  be  charged  with  burglary  and  larceny,  and  an- 
other with  receiving  the  stolen  goods. 

6.  Count  Charging  One  Offense  with  Aggravation  or  with  Dtfective  Allegation 
of  Another, — A  count  charging  an  offense  and  alleging  distinct  matters  of  ag- 
gravation, which  might  of  themselves  constitute  a  distinct  offense,  has  been 
held  not  to  be  bad  for  duplicity.  As  where  a  count  for  an  aggravated  assault 
•charges  the  use  of  a  dangerous  weapon  as  one  of  the  matters  of  aggravation: 
Tucker  y.  State,  6  Tex.  App.  251.  See  also  Stale  y.  Collins,  33  La.  Ann.  152. 
Or  where  beating,  bruising,  and  wounding  with  the  hands  and  feet  is  alleged 
in  a  count  for  an  assault  with  a  dangerous  weapon :  McKinney  v.  State,  25  Wis. 
S78.  Certainly  where  a  count  charges  one  offense,  and  defectively  charges 
another,  the  latter  charge  is  surplusage,  and  there  is  no  duplicity:  State  v. 
Palmer,  35  Me.  9;  Commonwealth  v.  Simpson,  9  Met.  138;  Commonwealth  v. 
Powell,  8  Bush,  7.  So  where  a  count  charges  the  commission  of  an  offense  on 
a  day  certain,  and  *'  divers  other  days:"  Cooh  v.  State,  56  Am.  Dec.  410;  Stale 
y.  Kobe,  26  Minn.  148.  Setting  out  the  various  means  by  which  an  offense 
-vi'as  committed,  though  there  may  be  an  incidental  allegation  of  other  offenses, 
5fv'ill  not  vitiate  a  count:  Whart.  Cr.  PI.  k  Pr.,  sec  254;  United  States  v. 
Watldns,  3  Cranch,  441,  545. 

7.  Otlier  Exceptions  to  Rtde  against  Duplicity. — ^Misnaming  an  offense,  by 
denominating  one  crime  and  setting  out  facts  showing  it  to  be  another,  doei 
t&ot  render  a  count  bad  for  duplicity;  as  where  a  defendant  is  charged  eo 
momine  with  an  "  assault  with  intent  to  commit  murder,"  and  the  real  charge 
was  the  administration  of  poison  with  intent  to  kill:  People  v.  Cuddihi,  64 
CaL  53.  A  count  charging  that  the  defendant  **  did  kill,  steal,  and  carry  away 
*  hog  "  does  not  allege  both  a  malicious  mischief  and  a  larceny,  but  merely 
the  stealing  of  a  dead  hog  where  the  statute  recognuses  such  an  offense: 
Utompson  v.  Stale,  30  Tex.  356.  Where  a  count  charges  the  sending  of  a 
^' false  writing  and  affidavit"  to  the  pension  office  under  the  act  of  oongress 
of  March  3,  1823,  if  the  recitals  show  that  the  writing  and  affidavit  were  the 
same  instrument  there  is  no  duplicity:  United  States  v,  CoHnn,  11  Fed.  Rep. 
238  (Cir.  a.,  Dist.  of  N.  H.) 

S.  Remedies  for  Duplicity  in  Single  Count.^TheTe  is  no  doubt  that  aa 
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indictment  joining  distinct  offenses  in  the  same  ooont  may  be  quashed,  and 
that  a  motion  to  qnash  is  the  proper  remedy:  1  Bish.  Cr.  Proc.,  3d  ed.,  sec. 
442;  StaU  v.  WeU,  89  Ind.  286;  Knopf  v.  States  84  Id.  316;  S.  C,  17  West. 
Jar.  333;  8iaie  v.  Palmer,  35  Me.  9;  Jfhdmer  v.  CommonweaUh,  97  Pa.  St.  503; 
S.  C,  10  Week.  Notes  Gas.  437;  Naafiv.  Regina,Q  Cox  C.  C.  424;  S.  C,  10  Jur., 
N.  S.,  819;  4  Best  &  S.  935;  9  L.  T.,  N.  S.,  716;  or  the  defect  may  be  ground 
of  demnrrer:  1  Bish.  Or.  Proc.,  3d  ed.,  sec.  442;  People  ▼.  Shotwell,  27  Cat 
394;  People  y.  HutU^  47  Id.  106.  Bat  the  general  rule  is  that  a  verdict  cores 
the  defect,  and  that  it  is  not  available  on  a  motion  in  arrest  of  judgment  or 
writ  of  error:  1  Bish  Cr.  Ptoc.,  3d  ed.,  sec.  443;  Whart.  Cr.  PI.  k  Pr.,  sec 
255;  State  t.  Holmee,  28  Conn.  230;  Commomwealth  v.  Tuck,  20  Pick.  356; 
HUdebrand  v.  Stale,  5  Ma  548;  KUrow  ▼.  CommonweaUh,  89  IVl  St.  489; 
StaU  V.  Johnaon,  3  Hill  (S.  C),  1.  So  especially  where  there  is  a  Terdict  of 
gnilty  of  one  of  the  offenses  and  a  neUe  proaequi  as  to  the  other:  KUrow  ▼. 
Commonwealth,  89  Pa.  St.  489.  So  held,  also,  where  a  felony  and  a  misde- 
meanor were  chary^ed  in  the  same  connt^  and  there  was  a  general  verdict  of 
gaUty:  HUddfrand  v.  State,  5  Mo.  548.  On  the  other  hand,  it  has  been  held 
in  a  number  of  cases  that  a  defect  of  this  sort  is  ground  for  a  motion  in  ar- 
mrest of  judgment:  Stale  v.  Nelaon,  8  N.  H.  163;  StaU  v.  Fotoler,  28  Id.  184; 
PeopU  V.  Wright,  9  Wend.  193;  Woo(iford  v.  People,  62  N.  Y.  117;  S.  C,  20 
Am.  Rep.  464. 

9.  AppUcabilUy  of  Doctrine  to  Misdemeanor  and  to  Other  Criminal  Com' 
*plaint8  than  InduUmenta. — It  has  been  doubted  whether  duplicity  can  be 
urged  as  an  objection  to  an  indictment  for  misdemeanor:  1  Ch.  Cr.  L.  54; 
Byrne  v.  State,  12  Wis.  526.  In  other  cases  it  has  been  held  to  be  only  a 
formal  defect  for  which  an  indictment  for  misdemeanor  can  not  be  quashed: 
Shafer  v.  StaJte^  26  Ind  191;  StaU  v.  Wichey,  54  Id.  438;  Stale  v.  Cummtna, 
78  Id.  251.  These  cases,  however,  seem  to  use  the  term  *'  duplicity  "  indis- 
criminately to  mean,  not  only  the  charging  of  two  offenses  in  the  same  count, 
but  also  the  joinder  of  several  counts  for  different  offenses.  Complaints  or 
affidavits  before  a  justice  and  grand  jurors*  complaints  are  not  held  to  the 
ssme  strictness  as  indictments  with  respect  to  duplicity.  There  ia  no  such 
thing,  properly  speaking,  as  counts  in  an  affidavit:  Deveny  v.  State,  47  Ind. 
208;  Stale  v.  Holmea,  28  Conn.  230. 

JOIXDEB  OF  CoiTirTS  FOR  SeVZBAI.    OFFXHSES  IN  SaMB  INDICTMENT. — ^As 

matter  of  strict  law,  there  is  no  reason  why  any  number  of  counts  for  any 
number  or  kind  of  offenses  may  not  be  joined  in  the  same  indictment  where 
not  otherwise  provided  by  statute:  1  Bish.  Cr.  Proc,  sees.  424,  425,  444. 
Indeed,  the  allowance  of  different  counts  in  indictments  implies  this,  for  every 
count  on  its  face  imports  a  different  offense:  Young  v.  The  King,  3  T.  B. 
106,  per  Buller,  J. ;  except  of  course  where  the  indictment  itself  states,  as 
required  by  some  statutes,  that  its  several  counts  are  for  the  same  offense. 
The  practice  of  uniting  several  counts  in  an  indictment  is,  however,  of  com- 
paratively modem  origin:  0*ConntU  v.  Queen,  11  CL  &  Fin.  375,  per  Lord  Den- 
man;  People  ex  reL  Tweed  v.  Liscomb,  60  N.  Y.  559;  S.  C,  19  Am.  Bep. 
223,  per  Allen,  J.  It  is  obvious,  also,  that  this  practice,  if  uncontrolled  by 
a  wise  judicial  discretion,  might  easily  lead  to  great  oppression.  As  is 
shown  in  an  able  brief  of  the  late  Mr.  O'Conor,  approvingly  quoted  by 
Mr.  Justice  Allen  ia  People  ex  rel.  Tweed  v.  Liscomb,  supra,  if  the  prosecu- 
tion were  permitted  to  heap  up  charges  against  a  prisoner  in  the  same  in- 
dictment, and  to  try  all  before  the  same  jury,  it  might  not  only  overwhelm 
him  with  confusion  in  his  defense,  but  break  him  down  with  a  weight  of 
obloqny  before  he  had  had  an  opportunity  to  defend.    The  attention  of  Um 
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Jury  might  be  bo  distracted  by  the  multiplicity  of  charges,  and  by  an  imposing 
array  of  snapicions  circnmstancea  applying  to  the  different  counts,  as  to  con- 
vict upon  all,  although  if  the  accusations  were  tried  singly,  there  could  be  no 
conviction  upon  any.  Hence,  as  a  matter  of  practice,  it  has  been  found  neces- 
sary, particularly  in  grave  offenses,  for  the  courts,  as  matter  of  discretion,  to 
impose  certain  limitations  upon  the  prosecution  in  tUs  respect. 

1.  Rule  as  to  Felonies, — ^The  general  rule  is,  that  counts  for  several  felonies 
of  the  same  general  nature,  and  requiring  the  same  mode  of  trial  and  pun- 
ishment differing  only  in  degree,  may  be  joined  in  the  same  indictment,  sub- 
ject to  the  power  of  the  court  to  quash  the  indictment  or  compel  an  election 
or  severance,  aa  hereinafter  stated :  1  Bish.  Or.  Proc.,  3d  ed.,  sec.  446;  Wliart 
Cr.  PL  &  Pr.,  sec.  2a'5;  Bex  v.  JoneSy  2  Camp.  131;  Young  v.  The  King,  3  T. 
B.  98;  United  States  v.  Peterson,  1  Wood.  &  M.  306;  United  States  v.  O^Cal- 
lahan,  6  McLean,  596;  State  v.  Crank,  23  Am.  Dec.  117;  Bulloch  v.  State,  54 
Id.  369;  Hampton  v.  State,  47  Id.  599;  Johnson  v.  State,  29  Ala.  62;  Cowley 
V.  State,  37  Id.  152;  Baker  v.  State,  4  Ark.  56;  Hoskins  v.  State,  11  Ga.  92; 
Cfilbert  w  State,  65  Id.  449;  State  v.  Cazeau,  8  La.  Ann.  109;  State  v.  Cook, 
20  Id.  145;  State  v.  Nelson,  29  Me.  329;  State  v.  Hood,  51  Id.  363;  Carlton 
V.  Commonwealth,  5  Met.  532;  Pettes  v.  Commonwealih,  126  Mass.  242;  Com- 
monwealth V.  Darling,  129  Id.  112;  State  v.  Porter,  26  Mo.  201;  Wash  v. 
StaU,  14  Smed.  &  M.  120;  Kane  v.  People,  8  Wend.  203;  People  v.  Gates,  13 
Id.  311;  Taylor  v.  People,  5  N.  Y.  Week.  Dig.  359;  Nicholson  v.  Cmnman- 
wealth,  96  Pa.  St.  503;  S.  C,  91  Id.  390;  State  v.  Priester,  Cheves,  ia3;  State 
T.  Tklwell,  5  Strobh.  1;  State  v.  ScoU,  15  S.  C.  434;  Cash  v.  State,  10  Humph. 
Ill;  TUlesy  v.  State,  10  Lea,  35;  Weaihersby  v.  StaU,  1  Tex.  App.  643;  Wair 
dtU  v.  SlaJte,  Id.  720;  Ketchingman  v.  State,  6  Wis.  426.  Thus  there  may 
be  joinder  of  distinct  arsons:  State  v.  Smalley,  50  Vt.  736;  or  diBtinct  bur- 
glaries: State  v.  Nelson,  14  Rich.  169;  or  distinct  larcenies  of  goods  of  dif- 
ferent owners  at  the  same  time  or  at  different  times:  Begina  v.  Heywood,  1 
Leigh  &  0.  451;  S.  C,  9  Cox  C.  C.  479;  S.  C,  10  L.  T.,  N.  S.,  464;  BeU  v. 
StaJte,  42  Ind.  335;  StaU  v.  Nrlson,  29  Me.  329;  Bartot},  v.  State,  18  Ohio,  221; 
Cash  v.  StaU,  10  Humph.  Ill;  or  distinct  offenses  of  receiving  stolen  goods: 
10  Cush.  530.  So  counts  for  burglary  and  larceny  or  burglary  and  receiving 
stolen  goods  may  be  joined:  Ex  parte  Petters,  2  McCrary,  403;  Dodd  v.  State, 
33  Ark.  517;  Oilbei-t  v.  State,  65  Ga.  440;  Short  v.  StaU,  63  Ind.  376;  StaU 
V.  Malloy,  30  La.  Ann.,  pt.  1,  61;  StaU  v.  Depass,  31  Id.  487:  Josslyn  v. 
Commonwealth,  6  Met.  236;  CommonweaUh  v.  Darling,  129  Mass.  112;  StaU 
V.  Strickland,  10  S.  C.  191;  Speers  v.  Commonwealth,  17  Gratt  570;  or  counts 
for  larceny  and  receiving  stolen  goods:  Bex  v.  Oalloway,  1  Moo.  C.  C.  234; 
United  States  v.  Prior,  5  Cranch  C.  Ct.  37;  Johnson  v.  StaU,  61  Ga.  212;  StaU 
T.  McLane,  4  La.  Ann.  435;  StaU  v.  Banton,  Id.  31;  StaU  v.  Oos6y,  Id.  434; 
Commonufealth  v.  O'Connell,  12  Allen,  451;  People  v.  Bruno,  6  Park.  Cr.  657; 
State  V.  Speight,  69  N.  C.  72;  StaU  v.  Jones,  82  Id.  685;  Dowdy  v.  Common* 
wealth,  9  Gratt.  727;  or  counts  for  larceny  and  embezzlement:  Murphy  v. 
People,  15  Rep.  300  (IlL);  Oriffiih  v.  iSfto^e,  36  Ind.  406;  StaU  v.  Porter,  26 
Mo.  201;  CoaU  v.  People,  4  Park.  Cr.  662;  contra.  People  v.  />e  Coursey,  61 
Cal.  134.  So  counts  for  forgery  and  uttering  the  forged  instrument:  People 
y.  ShotweU,  27  Id.  394;  Hoskins  v.  StaU,  11  Ga.  92;  Parker  v.  Peopfe,  11  Rep. 
294  (HI.);  State  v.  McCormaek,  56  Iowa,  585;  StaU  v.  £r<^ry,  59  Id.  391, 
overruling  StaU  v.  Nichols,  38  Id.  110;  People  v.  Bynders,  12  Wend.  425; 
J3o2m  v.  StaU,  13  Tex.  650.  So  counts  for  offenses  of  the  same  natore  at 
common  law  and  under  a  statute  may  be  joined:  Whart.  Cr.  PI.  ft  Pr.,  sec 
888;  StaU  v.  Thompson,  47  Am.  Dec.  588;  Wooster  v.  Siate^  66  Ala.  217} 
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OomnumweaUJi  v.  KhnbaU^  7  Ony,  328;  Ccmmonweatih  v.  Itmahl^  134  Msm. 
201;  iSlEa<e  v.  fTUZtanw,  2  McCord,  301.  So  oonnts  for  offenses  of  the  same 
kind  or  different  grades  of  the  same  offense  arising  nnder  different  statates: 
Bex  V.  JokMOtij  2  Leach,  1103;  State  y.  TidweU^  6  Strobh.  1.  Namerons 
other  illustrations  might  be  given,  bat  these  must  suffice. 

If  an  indictment,  in  any  of  the  cases  above  mentioned,  charges  entirely 
distinet  offenses  in  several  counts,  the  court  may,  on  motion,  quash  the  in- 
dictment, or  with  or  without  motion  compel  the  prosecutor  to  elect  on 
which  count  he  will  proceed,  as  soon  as  the  fact  is  discovered:  Wliart.  Cr. 
PL  &  Pr.,  sec  290;  Yimng  v.  The  King,  3  T.  R.  106;  Begina  v.  Barry,  4  F. 
k  F.  389;  Begina  v.  Heywood,  1  Leigh  &  C.  451;  S.  C,  9  Cox  C.  C.  479;  S. 
C,  10  L.  T.,  N.  S.,  464;  Begina  v.  Brannon,  14  Cox  C.  C.  394;  (/niied  States 
V.  BenneU,  9  Rep.  136;  OilbeH  v.  State,  65  Oa.  449;  State  v.  Smith,  8  Bhu:kf. 
488;  State  v.  MePheraan,  9  Iowa,  53;  State  v.  Flye,  26  Me.  312;  StaU  v.  Net- 
mm^  29  Id.  329;  Pettee  v.  CammoRwealth,  126  Mass.  242;  State  t.  Porter,  26 
Mo.  201;  Kcme  v.  Peopie,  8  Wend.  203;  People  v.  Oatee,  13  Id.  311;  StaU  t. 
Jones,  82  N.  C.  685;  State  v.  Nehon,  14  Rich.  172;  StaU  v.  SeoU,  15  8.  C.  436; 
Cash  V.  StaU,  10  Humph.  Ill;  /l»Aer  v.  State,  33  Tex.  792;  Simms  v.  i^tote,  10 
Tez.  App.  131;  StaU  v.  SmaUey,  50  Vt.  736;  Mowbrag  y.  Commonwealth,  11 
Leigh,  643;  otherwise  where  the  several  counts  are  founded  upon  the  same 
transaction  and  are  varied  merely  to  meet  the  proofs:  Whart.  Cr.  PI.  &  Pr., 
see.  290,  293;  Toimg  v.  The  King,  3  T.  R.  98;  Begina  v.  Trueman,  8  Car.  ft 
P.  727;  Beghia  v.  FusseU,  3  Cox  C.  C.  291;  Begina  v.  Davis,  3  F.  ft  F.  19; 
Baker  v.  ^to£e,  4  Ark.  56;  McGregor  v.  SUUe,  16  Ind.  9;  6Vij^A  v.  State,  36 
Id.  406;  Mershon  v.  /S'to^e,  51  Id.  14;  StaU  v.  /Toum,  55  Iowa,  466;  StaU  v. 
Casifatf,  8  La.  Ann.  109;  Candy  v.  StaU,  I  N.  W.  Rep.  110  (Neb.);  StaU  v. 
Flye,  26  Me.  312;  <State  v.  Canterbury,  28  N.  H.  195;  StaU  v.  Lineoln,  49  Id. 
464;  6'<ate  v.  Porter,  26  Mo.  201;  StaU  v.  Turner,  63  Id.  436;  <S^araA  y.  StaU, 
28  Miss.  267;  StaU  v.  Pttts,  58  Id.  556;  People  v.  rAtte;  55  Barb.  606;  Tay 
lor  T.  People,  12  Hun,  212;  i9ta<e  v.  Morrison,  85  N.  C.  561;  La  Beau  v. 
People,  33  How.  Pr.  66;  StaU  v.  ScoU,  15  S.  C.  434;  Gomales  v.  fiftoX^,  12  Tex« 
App.  657;  Dowdy  v.  Comfnonwealth,  9  Qratt.  727. 

But  it  is  discretionary  with  the  court  to  quash  or  compel  an  election  for 
misjoinder  of  counts  in  an  indictment:  1  Stark.  C.  P.  36;  Whart.  Cr.  Pr.  ft 
PL,  sec.  295;  1  Bish.  Cr.  P.,  sec.  449;  Bex  v.  Johnson,  2  Leach,  1105;  Young 
V.  T%e  King,  3  T.  R.  98;  Bex  v.  OaOoway,  1  Moo.  C.  C.  234;  PeopU  t.  Shot- 
wdl,  27  Cal.  394;  Short  v.  State,  63  Ind.  376;  Beaty  v.  StaU,  82  Id.  228; 
CommonweaUh  v.  Hills,  10  Cush.  530;  People  v.  Baher,  3  HiU  (N.  Y.),  159; 
Bailey  v.  State,  4  Ohio  St.  440.  It  is  reasonable  to  require  an  election:  Bex 
T.  Oattoway,  1  Moo.  C.  C.  234.  But  a  refusal  to  compel  an  election  is  not 
assignable  as  error:  1  Stark.  C.  P.  36;  Whart.  Cr.  Pr.  ft  PL,  sec.  295;  Beaty 
▼.  State,  82  Ind.  228;  People  v.  Baker,  3  Hill,  159;  Bailey  v.  State,  4  Ohio  St. 
440.  At  common  law,  a  demurrer  will  not  lie  for  misjoinder  of  counts  in  an 
indictment:  King  v.  Kingston,  8  East,  41;  StcUe  v.  Crank,  23  Am.  Dec.  117; 
Wash  V.  State,  14  Smed.  ft  M.  120.  But  it  is  otherwise  in  some  of  the  states, 
where  thero  are  express  statutes  prohibiting  the  joinder  of  more  than  one  of* 
fense  in  the  same  indictment:  StaU  v.  Bhea,  38  Ark.  555;  People  v.  ShotweU, 
27  GaL  394;  People  v.  Quoise,  56  Id.  396;  People  v.  De  Coursey,  61  Id.  134. 
After  general  verdict  the  prosecutor  may,  it  seems,  enter  a  nol,  pros,  as  to  one  of 
the  counts,  in  case  of  misjoinder,  and  the  defect  will  be  cured :  StaU  v.  Crosby, 
4  La.  Ann.  434;  StaU  v.  Jones,  82  N.  0.  685.  So  the  misjoinder  is  cured  by 
acquittal  on  one  of  the  misjoined  oonnts:  Commonweaith  v.  Packard,  5  Gray, 
101;  Commomoottkh  v.  Holmes,  103  Maas.  440;  Commonwealth  v.  Adarnu,  127 


260  Pritchett  v.  State.  [Alabama, 

Id.  15.  Indeed,  after  verdict,  the  general  rule  U  that  it  is  too  late  to  raise 
the  objection  of  miajoinder  by  motion  for  a  new  trial,  or  for  arrest  of  judg- 
ment, or  by  appeal,  or  otherwise:  1  Stark.  G.  P.  63;  1  Bish.  Or.  P.,  see.  449; 
Bex  V.  Johmon,  2  Leach,  1105;  Begina  v.  Heywood,  Leigh  &  C.  451; 
United  Stales  v.  Peterson,  1  Woodb.  &  M.  306;  StcUe  v.  Crank,  23  Am.  Dec 
117;  Johnson  v.  State,  29  Ala.  62;  Cawley  v.  State,  37  Id.  152;  People  v. 
Shotvoell,  27  Gal.  394;  8taU  v.  Henry,  59  Iowa  391;  Wash  v.  Stale,  14  Smed. 
&  M.  120;  State  v.  Fbwier,  28  N.  H.  184;  People  v.  Bruno,  6  Park.  Cr.  657; 
State  V.  Beel,  80  N.  C.  442;  Thompson  v.  Peo]ie,  4  Neb.  524;  aommonioeaftA 
▼.  Stinger,  11  Hep.  821  (Pa.);  Weatheraby  v.  iS'tote,  1  Tez.  App.  643;  SlaU  v. 
Nelson,  14  Rich.  169;  iStote  v.  Hooker,  17  Vt  658;  Kelchmgman  v.  £^to<e,  6 
Wis.  426.  But  misjoinder  is  held  to  be  available  on  motion  in  arrest  of  judg- 
ment in  Stephen  t.  State,  11  Ga.  225;  Slate  v.  Cherry,  1  Swans.  160. 

2.  Joinder  of  Felony  and  Misdemfiomior, — ^Under  the  common-law  role, 
where  there  can  be  no  conviction  for  misdemeanor  on  an  indictment  for  felony, 
counts  for  felony  and  misdemeanor  should  not  be  joined:  1  Bish.  Or.  P.,  sec. 
445;  Bexy,  Oough,  1  Moo.  &  R.  71;  Hilderbrandv.  iStote, 5 Mo. 548;  DavisY. 
State,  57  Ga.  66;  Gilbert  v.  StaU,  65  Id.  449;  WeatherOfy  v.  State,  1  Tex.  App. 
643;  United  States  v.  Scott,  4  Biss.  29.  But  such  misjoinder  is  no  ground  for 
motion  in  arrest  of  judgment:  State  t.  Strickland,  10 S.  C.  191;  Begina  ▼.  Fer- 
guson, 6  Cox  C.  C.  454;  S.  G.,  29  Eng.  L.  &  £q.  536.  But  where  on  an  indiot- 
mont  for  felony  a  conviction  for  a  misdemeanor  is  allowable,  counts  for  felony 
and  misdemeanor,  growing  out  of  the  same  transaction,  and  of  the  same  gen- 
eral nature  and  course  of  trial,  may  be  joined:  1  Bish.  Gr.  P.,  sec.  446;  Whart 
Gr.  Pr.  &  PI.,  sec.  291;  Commonwealih  v.  McLaughlin,  12  Gosh.  612,  615; 
State  V.  Lincoln,  49  N.  H.  464;  Stale  v.  Morrison,  85  N.  G.  561;  Barton  ▼. 
State,  18  Ohio,  221;  Jlenwood  v.  Commonwealth,  52  Pa.  St.  424;  Hunter  v. 
CommonvoeaUh,  79  Id.  503;  Hutchison  v.  Commonwealth,  82  Id.  478. 

3.  Counts  for  Diatinct  Misdemeanors  may  always  be  joined  and  a  conviction 
had  for  each,  and  the  indictment  will  not  be  objectionable  at  any  stage  of  the 
proceedings  except  where  there  is  a  statute  prohibiting  joinder  of  two  or  more 
offenses  in  the  same  indictment:  1  Bish.  Gr.  P.,  sec.  452;  Whart.  Gr.  Pr.  &  PI., 
sec.  285;  Bex  t.  Jones,  2  Gamp.  131;  Begina  v.  Braun,  9  Gox  G.  G.  284;  Covy 
T.  State,  4  Port.  186;  Quinn  v.  StaU,  49  Ala.  353;  Woosler  v.  Slate,  55  Id.  220; 
Lynes  v.  Slate,  46  Ga.  208;  Cammonwealth  v.  MeChord,  2  Dana,  242;  SlaU  v. 
Kibby,  7  Mo.  317;  Kane  v.  People,  8  Wend.  203;  Peojie  v.  CosUOo,  1  Denio, 
83;  WaddeU  v.  SlaU,  1  Tex.  App.  720;  Qage  v.  SlaU,  9  Id.  259;  StaU  v.  Chtm- 
mer,  22  Wis.  441.  In  the  celebrated  Tweed  case  there  were  two  hundred  and 
twenty  distinct  counts  in  the  indictment,  and  the  defendant  was  convicted  on 
two  hundred  and  four;  a  judgment  imposing  cumulative  punishments  was 
however  held  erroneous  except  as  to  one  of  the  terms  of  punishment:  People 
ex  rel  Tweed  v.  Liscomb,  60  N.  Y.  559.  But  this  decision  is  not  in  accordance 
with  the  rule  in  other  states:  Whart.  Gr.  Pr.  &  PL,  sec.  910. 


PBmMErra  v.  Statb. 

[22  JaoMAMA,  S9.] 
BflDBNOB   THAT   DbOBASBD    WAS  *'T(mBt7LBNT    AND  QUA&RBUSOMB    MaN,** 

ON  Trial  for  Murder,  is  inadmissible  by  way  of  justification  or  ex- 
cose,  although  the  deceased  had  threatened  the  prisoner's  life,  where  it 
is  shown  that  the  prisoner  sought  him  out  and  shot  him,  withoat  any 
attempt  on  his  part  to  execute  his  threats. 
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Puos  Thbxats  asj>  Desfsbats  CHARAcm  OF  Deceased,  ix  Case  ov 
MuBDEB,  are  oompetent  evidence  in  connection  with  eyidenoe  of  his  con- 
dnct  at  the  time  of  the  killing,  where  there  are  circamstanoet  tending  to 
■how  that  the  killing  waB  in  self-defense,  but  they  do  not  justify  seeking 
him  out  and  killing  him. 

Ebbob  to  reverse  a  conviction  for  mnrder.  The  opinion  siatas 
the  case. 

D.  C.  'EumphreyB^  tot  the  plaintiff  in  error. 

M.  A.  Baldwin^  attorney  general,  contra. 

By  Court,  Chzltoh,  0.  J.  The  prisoner  was  indicted  in  the 
drcoit  court  of  Madison  county  for  the  murder  of  one  Henry 
Stammers.  Upon  his  arraignment  he  pleaded  not  guilty,  was 
tried  and  convicted  of  murder  in  the  second  degree,  and  sen- 
tenced by  the  court  to  confinement  in  the  penitentiaiy  for  the 
term  of  ten  years. 

The  proof  induced  to  show  that  ill  feeling  had  grown  up  be- 
tween the  deceased  and  the  prisoner,  on  account  of  a  warrant 
sued  out  by  the  latter  against  the  deceased,  before  a  justice  of 
the  peace;  that  the  deceased  had  made  threats  of  personal  vio- 
lence against  the  prisoner,  which  had  been  communicated  to 
him;  and  that,  on  the  morning  preceding  the  day  when  he  was 
killed,  the  deceased  had  gone  to  the  field  in  which  the  prisoner 
had  been  plowing,  and  with  a  pistol  in  one  hand  and  a  rock  or 
stick  in  the  other,  had  forbid  the  prisoner  going  to  his  plow; 
and  just  before  the  killing  the  prisoner  was  seen  starting  from 
his  house,  priming  his  gun  and  picking  his  flint,  and  ciying; 
that  he  proceeded  to  the  premises  of  the  deceased,  and  found 
him  near  his  home;  told  him  in  a  loud  voice,  "Stop,  I  have 
come  to  shoot  you;''  that  the  deceased  stopped  and  turned 
round,  was  fired  at  by  the  prisoner,  and  billed  immediately. 

The  prisoner  proved  that  he  was  a  peaceable,  orderly  man 
hitherto;  and  the  same  witness  who  proved  the  prisoner's  good 
character  was  asked  by  the  prisoner's  counsel,  if  he  knew  the 
character  of  the  deceased;  whether  he  was  a  turbulent  and 
quarrelsome  man,  or  a  peaceable  and  orderly  one.  The  cir- 
cuit court,  on  objection  of  the  solicitor,  refused  to  permit  the 
witness  to  answer  this  question,  and  this  refusal  is  the  only 
matter  complained  of  as  error. 

We  are  referred  by  the  counsel  for  the  prisoner  to  the  case 
of  Quesenberry  v.  State,  8  Stew.  &  P.  808,  as  an  authority 
favoring  the  admission  of  the  proof  sought  to  be  elicited  by 
this  interrogatory.    In  that  case,  while  it  was  admitted  ''that 
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the  good  or  bad  character  of  the  deceased  could  have  no  infla* 
ence,  as  an  abstract  proposition,  upon  the  guilt  of  the  accused/* 
jet  it  was  said  there  might  be  cases  where  the  killing  was  at- 
tended with  such  circumstances  as  rendered  its  character  doubt- 
,  ful,  and  in  which  the  general  character  of  the  accused  might 
sometimes  afford  a  clew  to  the  truth;  that  it  was  an  acknowl- 
edged principle,  that  if,  at  the  time  the  deadly  blow  was 
inflicted,  the  prisoner  who  so  inflicted  it  had  well-founded 
reasons  to  believe  himself  in  imminent  peril,  without  having, 
by  his  fault,  produced  the  exigency,  such  killing  would  not  be 
murder.  The  court  further  says:  *'  If  the  deceased  was  known 
to  be  quick  and  deadly  in  his  revenge  of  imagined  insults — ^was 
ready  to  raise  a  deadly  weapon  on  very  slight  provocation,  or, 
in  the  language  of  the  counsel,  his  *  garments  were  stained  vdth 
many  murders,'  when  the  slayer  had  been  menaced  by  such  a 
one,  he  could  find  some  excuse  in  the  strongest  impulses  of  our 
nature  in  anticipating  the  purposes  of  his  antagonist.  The 
language  of  the  law  in  such  case  would  be,  '  Obey  that  impulse 
to  self-preservation,  even  at  the  hazard  of  the  life  of  your  ad- 
versary.'" 

I  have  quoted  thus  largely  from  that  case,  in  order  that,  upon 
a  principle  of  law  of  so  much  delicacy  and  importance,  this 
court  might  avail  itself  of  the  occasion  to  limit  and  guard  the 
strong  expressions  employed  by  the  judge  who  delivered  the 
opinion,  and  to  correct  any  misapprehension  of  the  law  to  which 
it  may  have  given  rise.  That  there  may  be  cases  where  the 
known  temper  and  disposition  of  the  deceased,  prompting  him 
to  cruelty,  deadly  revenge,  and  recklessness  of  human  life,  may 
be  so  connected  with  acts  indicating  an  intention  on  his  part  to 
take  the  life  of  the  slayer,  or  to  inflict  some  great  bodily  harm, 
as  to  become  a  part  of  the  res  gestce,  and  to  justify  the  slayer  in 
resorting  to  more  prompt  and  energetic  measures  of  self-d^ense, 
we  do  not  deny.  But  whatever  may  be  a  man's  character  for 
desperation  and  recklessness,  he  is  entitled  to  the  protection  of 
the  law;  and  it  is  as  much  a  crime  in  the  eye  of  the  law  to  slay 
him  as  it  is  the  most  peaceable  and  law-abiding  citizen  in  the 
community.  Yet  the  law,  having  respect  to  the  nature  of 
man,  and  aiming  to  arrive  at  the  true  intent  and  motive  which 
characterize  acts  prohibited  by  it,  allows  every  fact  and  circum- 
stance immediately  connected  vdth  the  act,  and  which  tend  to 
elucidate  and  explain  its  nature  and  character,  or  the  motive 
and  intent  which  moved  to  its  perpetration,  to  be  given  in  evi- 
dence.   It  endeavors  to  adjust  the  measures  of  defense  to  iha 
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nature  of  the  assault,  and  in  doing  this,  it  permits  the  party 
assailed  to  yiew  the  assailant  just  as  he  is;  for  it  is  chieflj  from 
a  knowledge  of  the  true  condition  of  the  parties  at  the  time  the 
act  is  done  that  we  can  arriye  at  the  motives  which  may  reason- 
ably be  supposed  to  have  influenced  them:   Oliver  t.  State ^ 
17  Ala.  598.    An  act  performed  by  a  quick,  impulsive,  blood- 
thirsty, abandoned  man  might  a£Ebrd  much  stronger  evidence 
that  the  life  of  the  party  assailed  was  in  imminent  peril,  than  if 
performed  by  one  known  to  possess  an  entirely  different  char- 
acter and  disposition,  and  might  very  reasonably  justify  a  resort 
to  more  prompt  measures  of  self-preservation.     In  such  case, 
the  act  and  stalus  of  the  actor  must  be  taken  together,  in  order 
to  arrive  at  a  just  conclusion  respecting  its  nature.     Thus  it  is 
the  character  of  the  deceased  may  become  a  legitimate  subject 
of  inquiry,  as  connecting  itself  with  the  transaction  which  it 
may  serve  to  explain.     But  however  bad  or  desperate  that  char- 
acter may  be,  and  however  many  threats  such  person  may  have 
made,  he  forfeits  no  right  to  his  life  until  by  an  actual  attempt 
to  execute  his  threats,  or  by  some  act  or  demonstration  at  the 
time  of  killing,  taken  in  connection  with  such  character  or 
threats,  he  induces  a  reasonable  belief  on  the  part  of  the  slayer 
that  it  is  necessary  to  deprive  him  of  life  in  order  to  save  his 
own,  or  to  prevent  some  felony  upon  his  person.    And  when  a 
homicide  takes  place  under  such  circumstances  as  tend  to  show 
that  the  slayer  acted  in  self-defense,  the  previous  threats  of  the 
deceased,  his  conduct  upon  the  fatal  occasion  construed  with 
reference  to  his  known  character  and  peculiarities  having  rela- 
tion to  such  conduct  and  tending  to  explain  it,  all  enter  into 
and  form  parts  of  the  transaction,  and  may  be  properly  received 
as  evidence. 

If  the  quotation  we  have  made  from  the  case  of  Qwesenberry  v. 
Staiey  supra,  goes  to  support  the  view  taken  by  the  cotmsel  for  the 
prisoner  in  this  case,  namely,  that  because  a  man  of  "  turbulent 
and  quarrelsome  disposition  "  has  threatened  to  take  the  life  of 
another,  the  pariy  menaced  may  seek  him  out  at  his  own  house 
and  kill  him,  thus  ''  anticipating  his  antagonist's  purposes  in 
obedience  to  the  impulse  of  his  nature  to  self-preservation,"  we 
should  not  hesitate  to  declare  that  it  was  not  the  law;  but  taking 
the  whole  decision  together,  we  do  not  so  understand  it.  In 
such  case,  the  character  of  the  deceased  is  altogether  immaterial, 
as  it  affords,  be  it  never  so  bad,  no  justification  or  excuse  for 
the  killing;  and  the  court  should  exclude  all  evidence  concern- 
ing it.     ''The  rule,"  says  an  American  author,  "undoubtedly 
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is,  that  the  character  of  the  deceased  can  never  be  made  a  mat- 
ter of  controTersy,  except  when  inTolved  in  the  res  gestas;  for  it 
woald  be  a  barbarons  thing  to  allow  A.  to  give  as  a  reason  for 
his  killing  B.  that  B.'s  disposition  was  savage  and  riotous: 
Wharton's  Or.  L.  172;  see  also  Stale  v.  Field,  14  Me.  248;  Com- 
mcmweaUh  v.  York,  7  Law  Bep.  507;  Wright  v.  State,  9  Yerg.  342. 

Under  the  view  of  the  law  which  we  have  above  expressed, 
and  the  circumstances  described  bj  the  proof  in  this  cause,  it  is 
very  clear  the  court  did  not  err  in  excluding  the  proof. 

The  judgment  and  sentence  of  conviction  must  consequently 
be  affirmed. 


EviDB5CE  OF  Decbasbd's  Violekt  Charaotkr  inadmissible  in  defense 
under  an  indictment  for  murder  or  manslaughter,  when:  See  State  v.  FUld, 
81  Am.  Dec.  52;  StaU  v.  Chandler,  52  Id.  599. 

Pbiob  Thkeats  of  Deceased  several  weeks  before  the  killing  will  not 
mitigate  the  offense  to  manslaughter  or  justifiable  homicide,  if  the  killing  was 
not  necessary  in  self-defense:  StoUt  v.  ScoU,  42  Am.  Dec  148. 

HoMiciDB  Justifiable  on  Gbound  of  Self-defense,  when:  See  Shorier 
▼.  PeopU,  51  Am.  Dec.  286,  and  note. 


Seabubt  v.  Doe  ex  dem.  Stewabt. 

[22  ATiAmMA,  a07.] 
ViNDOB  MAT  BbINO  EjEOTKENT  AGAINST   VeNDEE    IN    POSSESSIOH    UVDEE 

EzEOUTOBT  Contract  of  purchase  upon  the  latter's  failure  to  comply 
with  the  terms  of  the  contract. 

Vendee  in  Possession  undeb  Ezeoutobt  Contbaot  is  Estopped  to  Im- 
pugn Title  of  the  vendor,  or  to  set  up  an  outstanding  title  in  ejectment 
against  him  after  his  failure  to  pay. 

Possession  of  Vendee  undeb  Exeoutobt  Ck>NTRACT  a  not  Adtebsb  to  his 
vendor. 

Vendee  Failino  to  Comply  with  Contbact  is  not  Entitled  to  Compen- 
sation FOB  Impbovements  made  by  him  while  in  possession,  upcm  re* 
covery  of  the  premises  by  the  vendor. 

Vekdob  has  Election  to  Tbeat  Vendee  as  Tenant  ob  Tbespasseb  where 
the  latter  has  been  let  into  possession  and  fails  to  comply  with  his  con- 
tract. 

Vendee  in  Possession  undeb  Executoby  Contract  is  not  Entitled  to 
Notice  of  Rescission  before  ejectment  by  the  vendor,  where  he  fails  to 
pay  according  to  contract* 

Vbndob  Conveying  to  Stbanqeb  after  Default  of  Vendee  in  posses- 
sion in  not  paying  according  to  contract  does  not  release  the  latter  or 
render  his  possession  adverse  to  the  vendor's  grantee,  and  the  latter 
stands  in  the  vendor's  shoes;  so  where  the  vendor's  executors,  having 
power  to  sell,  convey  to  a  stranger  after  the  vendee's  default. 
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VKarDMS  CAN  HOT  ATAIL  HmSELT  or   OUTBTANDnrO    TiTLS   DnCUMSD   BT 

Veitdok  in  hit  evidence,  or  by  a  grantee  of  the  yendor,  ao  as  to  prercnt 
a  recovery  in  ejectment,  where  he  is  in  poeaeasion  nnder  a  contract  of 
porchaae,  and  ia  in  defaolt  as  to  payment. 

Gbastbx  ov  Vendor  is  not  Estopped  bt  Aocbptino  Tkubt  Deed  op 
Pbemises  fbom  Vendee  in  possession  as  secarity  for  a  debt  dne  another, 
from  reooveriog  the  premiBes  in  ejectment,  against  the  Tendee,  upon  the 
latter's  failure  to  comply  with  his  contract  of  porchase. 

pABTir  CAN  not  Comflain  OP  Ebbor  Comxitted  on  Hia  MonoB. 

Decision  on  Matter  op  Discretion  is  not  Revisable  on  error. 

Where  Joint  Demise  bt  Three  is  Alleged,  and  Names  op  Two  abb 
Struck  out  on  the  defendant's  motion  in  an  action  of  ejectment,  he  can 
not  complain  because  the  name  of  the  third  was  permitted  to  remain, 
purporting  a  sole  demise. 

Brboneovs  Admission  op  Evidence,  Which  Becomes  Irrelevant  and 
immaterial  by  the  exclusion  of  evidence  which  it  was  intended  to  rebut, 
is  no  ground  of  reversal. 

Ejectuent  brought  by  the  defendants  in  error  against  the 
plaintiff  in  error.  The  plaintiffs  below  laid  several  demises,  and 
among  others  a  demise  from  Stewart  &  Easton,  and  a  joint 
demise  from  William  and  Samuel  Kitchen  and  Susan  Kennedy, 
herrs  of  Samuel  Kitchen;  but  on  motion  of  the  defendant  the 
names  of  William  and  Samuel  Kitchen  were  struck  out  on  their 
affidavit  that  their  names  were  used  without  their  authoriiy,  and 
the  name  of  Susan  Kennedy  was  permitted  to  stand  alone,  not- 
withstanding a  subsequent  objection  by  the  defendant  that  her 
name  should  be  deemed  stricken  out  also,  because  the  demise 
was  alleged  to  be  joint.  The  defendant  admitted  possession. 
It  appeared  from  evidence  introduced  by  the  plaintiffs  that  the 
ptemises  in  question  were  conveyed  to  Stewart  &  Easton,  the 
plaintiffs'  lessors,  in  1847,  by  the  executors  of  Joshua  Kennedy, 
deceased,  they  having  power  under  his  will  to  sell  and  convey 
bis  realty;  that  the  said  Joshua  Kennedy,  in  1835,  had  con- 
tracted to  sell  the  premises  to  the  defendant  upon  certain  terms; 
and  that  the  defendant  was  let  into  possession  under  the  con- 
tract, but  had  never  paid  the  purchase  money  as  therein  stipu- 
lated. The  plaintiffs  also  introduced  a  United  States  patent  for 
the  premises  to  Samuel  Kitchen,  deceased,  dated  in  1841.  They 
also  proved  possession  in  Joshua  Kennedy  and  his  tenants  from 
1819  to  the  time  of  the  agreement  with  the  defendant,  and  in- 
troduced, against  the  defendant's  objection,  certain  declarations 
of  Samuel  Kitchen  tending  to  show  that  he  admitted  Kennedy 
to  be  the  owner,  and  was  ready  to  convey  to  him.  The  defend- 
ant introduced  in  evidence  a  trqst  deed  of  the  premises  executed 
by  him  in  1838  to  Easton,  one  of  the  plaintiffs'  lessors,  as  trustee. 
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to  Becme  a  debt  dae  one  Wiswall,  and  a  subsequent  deed  of  re- 
lease from  Wiswall  to  the  defendant.  He  also  introduced  a 
conveyance  of  the  premises  from  Samuel  Kitchen  to  Wiswall, 
dated  in  1851,  and  a  lease  from  Wiswall  to  the  defendant. 
There  was  also  some  evidence  tending  to  show  an  abandonment 
by  the  defendant  of  his  contract  with  Kennedy,  prior  to  the 
conveyance  by  the  executors  to  Stewart  &  Easton.  The  sub- 
stance of  the  instructions  of  the  court  is  stated  in  the  opinion. 
The  defendant  asked  certain  other  instructions,  which  were  re- 
fused. The  first  is  sufficiently  stated  in  the  opinion.  The 
others  were  in  substance  as  follows:  2.  That  the  conveyance  by 
the  executors  to  Stewart  &  Easton  was  a  violation  of  Ken- 
nedy's agreement  with  the  defendant,  whereby  he  was  released, 
and  his  possession  became  adverse.  3.  That  the  plaintiffs, 
having  themselves  shown  an  outstanding  title  in  Kitchen's  heirs 
with  which  they  had  not  connected  themselves,  could  not  re- 
cover on  Kennedy's  title.  4.  That  the  trust  deed  from  the  de- 
fendant to  Easton  and  the  recitals  therein  estopped  Stewart  & 
Easton  from  recovering  against  the  defendant.  5.  That  as  the 
plaintiffs'  right  to  recover  rested  on  two  demises,  one  from 
Stewart  &  Easton  and  one  from  Susan  Kennedy,  which  were 
not  connected  by  any  conveyance,  the  jury,  if  they  found  for 
tbo  plaintiffs,  must  state  on  which  demise.  In  answer  to  the 
third  request,  the  court  charged  that  if  the  plaintiffis  and  de- 
fendant both  claimed  under  Kennedy,  the  plaintiffs  could  re- 
cover notwithstanding  their  having  proved  a  patent  to  Kitchen. 
In  answer  to  the  fifth  request,  the  court  stated  that  if  the  jury 
found  for  the  plaintiffs  for  only  a  part  of  the  property,  it  would 
bo  on  Susan  Kennedy's  demise;  but  if  they  found  for  the  whole, 
a  general  verdict  for  the  plaintiffs  would  be  sufficient.  Verdict 
and  judgment  for  the  plaintiffs,  and  the  defendant  brought  error. 

F.  FhiUips,  for  the  plaintiff  in  error. 

Oeorge  N,  Stewart^  contra. 

By  Court,  Gibbons,  J.  The  charge  of  the  court  below  as 
given  to  the  jury,  in  our  opinion,  under  the  proof,  contains  no 
error.  It  is  predicated  upon  principles  of  law  now  too  well 
established  to  be  questioned,  or  to  require  affirmative  argument. 
The  charge  asserts  simply  that  where  a  party  under  an  executory 
agreement  of  purchase  enters  into  the  possession  of  lands,  and 
fails  to  comply  with  the  terms  of  his  contract  in  the  payment 
of  the  purchase  money,  the  vendor  has  the  right  to  bring  eject- 
ment against  him  and  recover  back  his  lands.    The  charge 
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further  asserts  that  in  such  a  case  the  vendee  can  not  dispute 
the  title  of  the  vendor,  nor  set  up  an  outstanding  title  to  defeat 
his  recoyeiy;  that  the  possession  of  the  vendee  is  not  adverse 
to  the  vendor,  in  the  legal  sense  of  that  term,  but  consistent 
with  his  title;  and  therefore  the  vendor  has  the  right,  even  be- 
fore he  regains  the  actual  pedis  posaessio  of  the  land  to  pass  the 
title  to  a  third  parfy  by  deed;  and  if  he  is  put  to  a  suit  for  the 
recovery  of  the  premises,  he  has  the  right  to  take  them  free  of 
any  charge  for  improvements  which  may  have  been  made  while 
in  the  possession  of  the  such  vendee.  All  of  these  propositions 
we  think  correct  as  applied  to  the  proof,  and  the  court  was  war- 
ranted in  announcing  them  to  the  jury:  HamiUon  v.  Taylor ^ 
lit.  Sel.  Gas.  444;  Baker  v.  GiUings,  16  Ohio,  485;  Wright  v. 
Moore,  21  Wend.  230;  WhUegide  v.  Jackson,  1  Id.  418;  Jackson 
V.  Bard,  4  Johns.  230  [4  Am.  Dec.  267] ;  Jackson  v.  Stewart,  6 
Id.  34. 

The  vendor  of  premises,  under  circumstances  such  as  ai«  dis- 
closed by  the  record,  after  such  default  in  payment  of  the 
purchase  money,  has  the  right,  at  his  election,  to  treat  the 
vendee  as  his  tenant,  and  recover  against  him  for  the  use  and 
occui>ation  of  the  land:  Davidson  v.  Ernest,  7  Ala.  817;  or  he 
may  treat  him  as  a  trespasser,  and  eject  him  by  suit:  Jackson  v. 
Camp,  1  Cow.  605;  Jackson  v.  Miller,  7  Id.  751. 

The  first  charge  asked  by  the  defendant  was,  in  our  opinion, 
correctly  refused.  This  was,  that  the  default  of  Seabury  in  the 
non-payment  of  the  purchase  money  did  not  rescind  the  con- 
tract between  him  and  Kennedy  or  his  grantees,  but  that  in 
order  to  effect  this  it  was  necessaiy  to  have  given  Seabury  notice. 
In  no  view  that  we  can  take  of  this  case  under  the  proof  can  we 
see  how  Seabury  was  entitled  to  notice.  He  had  violated  his  agree* 
ment  in  the  non-payment  of  the  purchase  money  stipulated,  and 
his  duty  was,  after  such  default,  to  pay  the  money  or  restore  the 
property  to  his  vendor  if  he  would  receive  it.  The  vendee  being 
in  default,  the  vendor  has  the  right  to  elect  whether  he  will 
abandon  the  contract  and  re-enter  upon  his  premises,  or  hold 
the  vendee  to  his  agreement,  if  the  contract  is  such  a  one  as  can 
be  enforced  by  compelling  a  specific  performance;  but  in  neither 
case  has  he  the  right  to  any  notice  of  the  election  of  the  vendor 
other  than  what  the  process  would  give  him  when  proceedings 
are  commenced.  There  was  no  error  in  refusing  to  give  the 
charge  as  asked;  and,  without  s&mnng  the  correctness  of  the 
charge  as  modified  and  given  by  the  court,  we  simply  say  there 
is  nothing  in  it  of  which  the  defendant 'can  complain. 
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The  second  charge  asked,  we  think,  was  also  properly  refused. 
It  assumes  that  Kennedy,  notwithstanding  the  default  of  Sea- 
buiy,  and  after  such  default  had  continued  for  nine  years,  had 
no  right  to  part  with  his  title,  after  having  put  Seabury  in  pos- 
session of  the  land  under  his  agreement.  It  assumes  that  one 
party  to  an  agreement,  in  which  there  are  mutual  stipulations, 
can  wholly  neglect  those  that  rest  upon  him,  and  yet  hold  the 
other  party  to  the  faithful  observance  of  his.  It  assumes,  also, 
that  where  a  landlord  conveys  by  deed  the  freehold  to  another, 
the  tenant  is  absolved  from  all  allegiance  to  the  grantee.  To 
none  of  these  propositions  can  we  assent. 

Kennedy,  or  Kennedy's  executors,  after  the  default  of  Sea- 
bury,  had  the  right  to  consider  him  their  tenant  or  as  a  tres- 
passer. His  possession  was  subjected  to  their  title,  and  was  in 
law  their  possession.  If  they  conveyed  the  title  to  a  third 
party,  that  party  stood  in  their  shoes.  This  charge  was  cor- 
rectly refused,  and  we  see  no  error  in  that  which  was  substi- 
tuted for  it  by  the  court,  as  the  latter  was  but  an  affirmation  of 
what  had  been  previously  given  in  charge  to  the  jury. 

The  theory  of  the  third  charge  asked  is  correct,  as  applied  to 
the  generality  of  cases;  but  owing  to  the  peculiar  position  of 
the  defendant,  it  was  not  applicable  to  him,  and  was  correctly 
refused.  The  mere  fact  that  the  plaintiff  himself  shows,  in  the 
course  of  his  proof,  an  outstanding  title,  can  not  vary  the  case 
from  what  it  would  be  if  the  defendant  on  his  part  showed,  or 
offered  to  show,  the  same  fact.  His  position  does  not  permit 
him  to  take  advantage  of  it,  come  from  what  source  it  may. 

The  fourth  charge  asked  was,  we  think,  also  properly  refused. 
It  is  difficult  to  comprehend  how  the  fact  that  William  C.  Easton 
had  been  the  trustee  in  a  deed  made  by  Seabury  for  the  benefit 
of  Wiswall,  of  these  same  premises,  could  operate  as  an  estop- 
pel to  Stewart  &  Easton,  so  as  to  prevent  them  from  recovering 
the  property  on  a  title  acquired  from  Kennedy.  The  deed  from 
Seabury  to  Easton,  trustee,  conveyed  to  Easton  such  title,  and 
only  such  title,  as  Seabury  had.  If  he  had  any  title  to  pass  by 
the  deed,  so  far  from  operating  as  an  estoppel  to  Easton,  it 
would  have  the  opposite  effect. 

The  fifth  charge  asked,  we  think,  was  correctly  refused  also; 
because,  under  the  proof  before  the  jury,  and  the  charges  of  the 
court  previously  given,  it  was  not  demanded  in  order  to  secure 
the  rights  of  the  defendant.  The  charge,  however,  as  given  by 
the  court  after  such  refusal,  was  all  that  the  defendant  would 
have  been  entitled  to  if  the  state  of  the  evidence  had  created  a 
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demand  for  it,  in  order  to  preyent  an  injury  from  being  inflicted 
upon  him  bj  the  verdict. 

The  next  matter  of  exception  presented  by  the  record  is»  that 
on  the  trial  the  name  of  Susan  Kennedy  was  permitted  to 
remain  in  the  declaration,  purporting  a  sole  demise,  after  the 
names  of  William  Kitchen  and  Samuel  L.  Kitchen  had  been 
stricken  out.  The  record  shows  that  the  names  of  the  latter 
were  stricken  out  on  the  motion  of  the  defendant,  and  it  would 
be  nothing  less  than  the  most  manifest  error  that  would  induce 
this  court  to  sustain  an  exception  where  the  matter  complained 
of  was  brought  about  by  the  pariy  himself  assigning  the  error. 
But  we  see  no  reason  why  the  name  of  Susan  Kennedy  could 
not  as  well  stand  alone  in  the  declaration  as  when  joined  with 
the  other  heirs  of  Samuel  Kitchen,  deceased:  Adams  on  Eject. 
210.  If  there  was  a  recoTeiy  upon  it,  such  recovery  could  only 
have  been  for  such  interest  as  she  had.  But  there  was  no  error 
in  laying  a  demise  in  her  name  alone.  This  decision  of  the 
court  below,  however,  was  a  matter  within  its  discretion,  and 
not  revisable  on  error. 

The  only  remaining  matter  of  exception  is,  that  illegal  evi- 
dence was  permitted  to  go  to  the  juiy.  This  consisted  of  the 
declarations  of  Samuel  Kitchen.  In  the  view  that  we  have  taken 
of  this  case,  this  evidence  becomes  entirely  irrelevant;  and 
whether  the  court  erred  or  not  in  permitting  it  to  go  to  the 
joiy,  we  do  not  now  think  it  necessary  to  decide.  The  plaint- 
ifis  in  offering  it  were  doing  what  the  law  did  not  require  of 
them.  Their  case  was  made  out  without  it.  It  was  offered  to 
rebut  an  outstanding  title,  when  such  a  defense  was  not  in  the 
power  of  the  defendant  to  make;  and  if  the  court  below  even 
had  committed  an  error,  we  should  not  have  reversed  the  case 
for  that  reason.  It  would  have  been  an  error  in  no  way  affect* 
ing  the  rights  of  the  defendant,  and  he  could  not  be  heard  in 
complaint  of  it. 

We  find  no  error  in  the  record,  and  the  judgment  of  the  court 
below  is  afiSrmed. 


BiQBT  ov  Vsimoa  to  MAxnriJN  EjEcrrMxirr  aoainst  Vxnobb  a  Pos- 
fOESSiON  under  an  ezeontory  ooniraot  for  the  purchase  of  land:  See  Browning 
y.  EnUs,  49  Am.  Dec.  760;  Fean  v.  Merrill^  60  Id.  226,  and  notes  thereto 
referring  to  other  cases. 

EnoFFZL  OT  Vbndkx  nr  Posssssioir  uitbeb  Ezioutort  CoNTRAcr  to 
Dnrr  Ysndob's  Title,  or  to  set  np  an  outstanding  title:  See  Cfruno  v. 
Munmm^  31  Am.  Deo.  605;  Meadows  ▼.  Hopkins,  83  Id.  140;  Larkin  v.  Bank 
itf  Ifanigomery^  Id.  324;  Qans r.  Benshaw,  44  Id.  152;  Fidry.  Pere^,  45 Id. 


260  Daniel  v.  Modawell.  [Alabama, 

903;  Bank  qf  Utica  v.  Mersereau,  49  Id.   189;  Lynch  v.  Boater,  51  Id.  735; 
Champlin  v.  Dotson^  53  Id.  102,  and  notes  referring  to  other  cases. 

Possession  of  Vendsb  under  Exscutobt  Contbact  is  not  Advebse  to 
Vendor:  Browning  v.  Eatea,  49  Am.  Deo.  760;  and  see  the  cases  referred 
to  in  the  note  to  that  decision. 

KiQHT  OF  Vendee  in  Possession  to  Compensation  for  Impbovexbkts: 
See  //erring  v.  PoUard'a  Ex'ra,  40  Am.  Dec  453;  Martin  y.  AtHnBtm,  50  Id. 
403y  and  cases  cited  in  the  notes  thereto. 

Bioht  of  Vendee  in  Possession  to  Nones  to  Quit  or  notice  of  reacissicn 
before  ejectment  by  the  vendor:  See  Feart  ▼.  Merrill^  50  Am.  Dec.  226;  Olaa* 
eoeh  V.  Robards,  55  Id.  108,  and  notes. 

Immaterial  Error,  or  Error  not  Prejudicial  to  any  sabstantial  right 
of  the  party  appealing  or  bringing  writ  of  error,  is  no  ground  for  the  reversal 
of  a  judgment:  KnotoleB  v.  Dow,  55  Am.  Dec.  163;  Edgerly  v.  Emerwn,  Id. 
207;  BaUiet  v.  CommonweaUh,  Id.  581;  Hendey'a  Adm*r$  v.  Lytle^  Id.  741; 
KiUmm  v.  BUchie^  56  Id.  326,  and  oases  dted  in  the  notes  thereto.  See  also 
Emerick  v.  TVzvener,  anU,  p.  217. 


Daniel  v.  Modawell. 

[22  Alabama.  365.] 

EzECTTTiON  Sale  to  Deputy  Sheriff  at  Undervalue,  after  the  deputy 
has  forbidden  the  sale  at  the  instance  of  the  defendant,  will  be  set  aside 
on  the  application  of  the  execution  plaintiff  if  seasonably  made,  though 
such  deputy  did  not  make  the  sale. 

fiEVERAL  Years'  Delat  of  Motion  to  Set  aside  Execution  Sale  by 
the  plaintiff  in  execution,  because  the  sale  was  made  to  a  deputy  of  the 
sheriff  at  an  undervalue  after  the  deputy  had  forbidden  the  sale  at  the 
instance  of  the  defendant,  will  bar  relief,  where  the  plaintiff  bad  sufficient 
knowledge  of  the  facts  to  put  him  on  inquiry. 

MonoN  to  set  aside  an  execution  sale.  The  facts  appear  from 
ihe  opinion. 

W.  M.  Byrd,  and  Waits,  Judge,  and  Jackson,  for  the  plaintiff  in 
«rrpr. 

WUliam  M,  Brooks,  contra. 

By  Court,  GoLDTHWAiTEy  J.  This  was  a  motion  made  by  the 
plaintiff  in  execution  against  the  purchaser  to  set  aside  a  sale  of 
land  sold  by  the  sheriff. 

The  case,  as  presented  by  the  record,  shows  that,  at  the  sale 
of  the  land,  in  relation  to  which  the  motion  was  made,  the  pur- 
chaser, at  the  instance  of  the  defendant  in  execution,  forbid  the 
sale;  that  he  then  became  the  purchaser  himself  at  a  price 
greatly  below  its  real  value;  and  that  at  the  time,  although  the 
Bale  was  not  made  by  him,  he  was  the  acting  and  recognized 
deputy  of  the  sheriff.    Under  these  circumstances,  if  the  appli* 
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eatioQ  liad  been  made  in  time,  and  was  not  influenced  by  the 
other  facts  disclosed  by  the  affidayits,  which  are  made  part  of 
the  recoidj  we  entertain  no  doubt  that  the  sale  should  have  been 
set  aside.  For  the  depniy  sheriff  to  forbid  the  sale,  and  then 
to  become  the  pnrchaser  at  an  anderralae,  is  enongh  to  bring 
it  within  the  principle  of  the  cases  adjudicated  in  this  court: 
Mobile  Cotton  Press  ▼.  Moorey  9  Port.  ^2;  Abercrcmbie  t.  Con^ 
vor,  10  Ala.  293;  McCoUum  v.  Hubberl,  13  Id.  291  [48  Am.  Dec. 
56];  Lee  v.  Davis,  16  Id.  616;  Henderson  y.  SvJtAett,  21  Id.  626; 
Lanlcford  v.  Jackson^  Id.  650. 

But  it  also  api>ears  that  the  sale  was  made  in  1848,  and  the 
application  to  set  it  ar^e  was  not  made  until  more  than  four 
years  thereafter;  that  the  purchaser  had  taken  possession,  and 
had  sold  his  interest  to  third  persons  for  valuable  consideration, 
to  one  of  whom  he  had  executed  a  deed  of  conveyance  for  a  por- 
tion of  the  lands,  which  purchaser  had  again  resold,  and  the 
second  purchaser,  after  paying  a  portion  of  the  purchase  money, 
had  gone  into  possession,  and  made  valuable  improvements.  It 
is  true  that  the  plaintiff  in  error  alleges,  as  a  reason  for  failing 
to  make  the  application  at  an  earlier  period,  that  he  was  not  ap- 
prised of  the  fact  that  the  sale  was  forbid  by  the  purchaser;  but 
he  knew  of  the  sale:  he  knew  who  was  the  purchaser;  and  as  he 
himself  had  been  the  owner  of  the  land,  and  resided  at  or  near 
the  place  where  it  was  situated,  he  most  also  have  known  what 
the  land  was  worth,  and  that  the  price  at  which  it  was  bid  off  waa 
greatly  under  its  real  value.  These  circumstances  were  sufficient 
to  put  him  on  his  inquiry;  and  had  he  exercised  that  degree  of 
vigilance  which  a  person  of  ordinary  prudence  would  have  used 
in  relation  to  his  own  affiurs,  as  the  sale  was  a  public  one, 
he  might  easily  have  informed  himself  of  all  the  partioulara 
which  attended  it.  We  do  not  think  that,  where  the  party  in 
interest  has  neglected  for  more  than  four  years  to  avail  himseH 
of  the  ordinary  and  accessible  means  of  information  within  his 
reach,  and  other  interests  in  the  property  have  sprung  up,  Lanh' 
ford  V.  Jackson,  supra,  that  he  shotdd  then  be  allowed  to  set 
aside  the  sale,  at  least  in  this  summary  way;  and,  for  these  rea- 
sons, are  of  the  opinion  that  the  motion  was  properly  repudi- 
ated. 

The  judgment  is  consequently  affirmed. 

SiixaifiF  OB  Dsrurr  Pubohabino  at  Kxsoutwh  Sai^  Bfraov  ovs  See 
WorUmd  v.  JKm&efim,  44  Am.  Deo.  785;  Hatrrhtm  v.  MeHenrp,  68  U.  430^ 
aadnotd. 
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Koncx  OF  Facts  Puttino  Pabtt  on  Inquiry:  See  the  note  to  Lodge  r. 
SimonUm^  23  Am.  Deo.  47,  where  this  subject  is  diacossed.  See  also  PrioB  y. 
McDonald,  64  Id.  657,  and  cases  cited  in  the  note  thereto. 


Smith's  Executors  v.  WiiiET. 

[22  Alabama.  896.] 

Adionistratob  ob  Guardian  can  not  Keckive  Rents  of  Lands  outbidi 
State  in  which  he  is  appointed,  nor  can  the  probate  court  authorize  him 
to  receive  them;  and  if  he  does  receive  them,  he  does  so  in  his  own  wrong, 
and  is  bound  to  pay  the  money  to  those  entitled  to  it. 

Tenant  in  Common  mat  ALlintain  Separate  Distress  or  Action  fob 
Share  ov  Rent  of  the  common  lands,  as  a  general  rule;  and  where  rent 
is  collected  by  an  administrator  or  guardian  in  his  own  wrong,  each  of 
several  co-heirs  entitled  thereto  may  waive  the  tort  and  sue  in  assumpail 
for  his  share. 

Tenant  in  Common  may  Sue  Alone  fob  Conversion  of  the  common  prop- 
erty, or  if  it  lias  been  converted  into  money  may  waive  the  tort  and  sue 
in  assumpsit  for  his  share. 

Ward  may  Slt  off  in  Debt  on  Refunding  Bond  to  Guabdian  Shabb 
OF  Rent  received  by  such  guardian  on  lands  without  the  state  belong- 
ing to  the  ward  and  others  as  co-tenants. 

Debt  on  a  refunding  bond.  The  plaintiff  had  judgment,  and 
the  defendant  brought  error.     The  opinion  states  the  case. 

/.  W.  GarroU,  for  the  plaintiff  in  error. 

R.  H,  Smith  and  John^  contra. 

By  Court,  Chilton,  C.  J.  Wiley  brought  his  action  of  debt 
against  Joseph  W.  Smith,  in  the  county  court  of  Perry,  which,  after 
the  late  statute  abolishing  the  civil  jurisdiction  of  that  court,  was 
removed  into  the  circuit  court  of  that  county,  upon  a  refunding 
bond  given  by  said  Smith  to  him  in  1844,  in  the  penal  sum  of 
five  thousand  dollars,  the  condition  of  which  recites,  ''that, 
whereas  the  said  Thomas  H.  Wiley,  as  guardian  of  the  said 
Joseph  W.  Smith,  has  accounted  for  and  paid  over  to  said 
Smith  the  sum  of  seventeen  thousand  four  hundred  and  eighty- 
nine  dollars  and  eighty-eight  cents  (including  his  account  for 
support  and  maintenance  during  his  guardianship):  Now,  if  it 
shall  hereafter  appear  that  the  sum  of  seventeen  thousand  four 
hundred  and  eighty-nine  dollars  and  eighty-eight  cents  is  more 
than  the  said  Joseph  W.  Smith  is  entitled  to  receive  of  and 
from  the  said  Wiley,  his  guardian  as  aforesaid,  from  the  settle- 
ment of  his  said  guardian's  accounts,  in  the  orphans'  or  county 
court  of  Perry  county,  and  the  said  Joseph  W.  do,  in  case  of 
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fluch  ezcees  so  appearing,  immediately  repay  and  refund  such 
excess  to  said  Thomas  A.  Wiley,  then  said  obligation  to  be 
void,"  etc. 

The  plaintiff  below  read  said  bond  in  evidence,  and  then  pro- 
duced a  transcript  of  the  record  of  the  final  settlement  of  his 
guardianship,  made  on  the  twenly-fifth  day  of  October,  1845, 
with  the  orphans'  court  of  Perry  county,  by  which  it  appears 
that  he  had  overpaid  the  said  Joseph  W.  the  sum  of  one  hun- 
dred and  fifty  dollars  and  fifty-five  cents,  which  was  stated  by 
the  orphans'  court  as  due  to  the  guardian  from  the  said  Smith, 
who  had  then  arrived  to  full  age,  and  the  said  Wiley  was  there- 
upon fully  discharged  as  said  guardian.  The  plaintiff  here 
rested  his  cause. 

The  defendant  then  (now  the  plaintiff  in  error)  offered  proof 
conducing  to  show  that  Wiley  had  become  the  administrator  of 
Robert  Smith,  deceased,  in  1841;  that  said  Bobert  died  seised 
and  possessed  of  certain  real  estate  in  Monroe  county,  in  the 
state  of  Mississippi,  and  that  said  Wiley,  from  December,  1841, 
to  the  thirty-first  of  January,  1846,  had  collected  rents  due  on 
account  of  said  real  estate  in  Mississippi,  amounting  to  three 
thousand  three  hundred  and  forty-four  dollars  and  eighty  cents, 
of  which  sum  eight  hundred  and  ninety-seven  dollars  and  fifty 
cents  had  been  collected  by  him  after  the  settlement  of  his  ac- 
counts as  guardian  of  said  Joseph.  Defendant  further  offered 
to  prove  that  said  Wiley,  on  a  settlement  with  the  orphans' 
court  of  Peny  county  of  his  administration  of  said  Bobert 
Smith,  made  on  the  twelfth  day  of  October,  1844,  had  charged 
himself  with  the  rents  received  on  account  of  said  land  up  to 
that  time;  but  that  on  a  subsequent  application  to  the  same 
court,  made  on  the  eighteenth  of  May,  1847,  he  obtained  a  de- 
cree in  said  orphans'  court,  correcting  the  error,  and  giving  him 
credit  for  said  simi  so  received  as  rent,  and  that  he  had  never 
accounted  for  the  same;  that  there  were  four  heirs  of  said  Bobert 
Smith,  the  said  Joseph  W.  Smith  being  one  of  them. 
•  This  proof  was  excluded,  and  the  defendant  excepted;  and 
the  only  question  before  us  is,  whether  the  interest  or  portion 
to  which  Joseph  W.  Smith  was  entitled,  in  the  rents  collected 
by  Wiley,  constitutes  a  good  set-off  in  this  action.  This  re- 
solves itself  into  another  question,  as  to  whether  Joseph  W. 
Smith  could  have  brought  a  separate  action  of  debt  or  indebin 
iaiua  assumpsily  or  whether  he  must  unite  with  the  other  heirs  of 
Bobert  Smith  in  an  action  to  recover.  If  he  could  have  sued 
for  his  proportion  of  the  sum  received  by  Wiley,  without  join- 
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ing  the  other  heirs,  then  it  is  clear  the  proof  was  improperly 
rejected,  as  in  that  event  the  sum  due  would  constitute  a  Talid 
set-off. 

It  is  conceded  that  the  heirs  of  Robert  Smith  were  entitled 
to  the  rent  of  the  Mississippi  lands,  and  that  such  rents  constituted 
no  part  of  the  assets  of  his  estate  was  decided  by  this  court  in 
Smith  y.  Smithy  13  Ala.  329.  Neither  could  the  orphans'  court 
of  this  state  confer  upon  the  administrator  of  Smith  the  au- 
thority to  receive  them.  It  follows,  therefore,  that  the  rents  of 
the  Mississippi  lands  were  not  received  by  Wiley  as  adminis- 
trator. 

Neither  do  we  think  the  orphans'  court  of  Ferry  couniy  could 
have  conferred  on  Wiley,  as  guardian  for  one  or  all  of  the  heirs, 
the  authority  to  rent  the  land  situated  without  the  limits  of  this 
state;  for  we  see  no  difference,  in  principle,  between  an  admin- 
istrator and  guardian,  so  far  as  respects  the  extraterritorial 
powers  of  the  court.  As,  therefore,  he  could  not  have  been 
vested  with  a  rightful  authority  to  lease  the  land  and  receive 
the  rents  in  Mississippi,  it  follows  that  Wiley  received  them  in 
his  own  wrong:  Smith  v.  Smithy  supra;  Williamson  v.  Branch 
Bank,  7  Id.  906  [42  Am.  Dec.  617];  Julian  v.  Beynolds,  8  Id. 
680;  Story's  Confl.  L.  414. 

Having  received  the  money  in  his  ovm  wrong,  the  law  implies 
an  undertaking  on  his  part  to  pay  it  to  the  persons  who  in  jus- 
tice and  equity  are  entitled  to  it.  By  receiving  rent  for  the 
land  from  the  person  to  whom  he  had  leased  it  without  author- 
ity, Wiley  occupies  no  better  condition,  in  respect  to  such  rent» 
than  the  tenant  himself;  and  as  the  tenant  was  a  wrong-doer, 
and  liable  separately,  as  we  shall  presently  see,  to  each  of  the 
owners  of  the  land,  who  were  tenants  in  common,  for  his  share, 
so  Wiley,  who  has  taken  his  place  as  respects  the  payment  of 
the  rent,  can  not  complain  that  he  has  subjected  himself  to  the 
separate  actions  of  the  respective  tenants  in  common. 

As  a  general  rule,  tenants  in  common  of  land  are  entitled  to 
the  rent,  each  for  his  share,  so  that  each  may  take  a  separate 
distress  or  maintain  a  separate  action:  3  Bouv.  Inst.  137. 
Judge  Kent,  in  the  fourth  volume  of  his  commentaries,  says: 
'*If  tenants  in  common  join  in  a  lease,  it  is,  in  judgment 
of  law,  the  distinct  lease  of  each  of  them;  for  Uiey  are  sepa- 
rately seised,  and  there  is  no  privity  of  estate  between  them. 
They  may  enfeoff  and  convey  to  each  other,  the  same  as  if  they 
dealt  with  a  stranger.  They  are  deemed  to  be  seised  j?^  my, 
but  not  per  UnU;  and  consequently  they  must  sue  separately  i^ 
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actionB  whicli  saTor  of  the  realty,  but  they  join  in  actions  re- 
lating to  Bome  entire  and  indivisible  thing,  and  in  actions  of 
trespass  relating  to  the  possession,  and  in  debt  for  rent,  though 
not  in  an  avowry  for  rent:"  4  Kenfs  Com.  868. 

We  can  not  well  understand  how  the  joining  in  a  lease  by 
several  tenants  in  common  leaves  the  lease  in  judgment  of  law 
the  distinct  lease  of  each,  and  yet  that  one  of  them  should  be 
able  to  release  the  rent  due  upon  such  lease  to  the  others;  nor 
how  it  is,  in  legal  contemplation,  the  lease  of  each  of  the 
lessors,  and  yet  that  each  should  not  be  entitled  to  his  action 
upon  it.  Such,  however,  is  clearly  the  doctrine  asserted  by 
Judge  Kent  and  by  the  supreme  court  of  New  York. 

In  Austin  v.  Hall,  13  Johns.  286  |7  Am.  Dec.  376],  two  of 
several  heirs  executed  a  release  to  the  defendant,  of  all  claim 
to  damages  for  a  trespass  upon  land  descended  to  the  heirs 
from  their  father,  which  release  was  in  consideration  of  six 
cents.  Held,  in  an  action  of  trespass  quare  clausum  f regit,  for 
a  trespass  on  the  land  and  an  eviction  of  the  plaintiffs,  the  re- 
lease was  a  bar  to  the  action,  as  they  were  all  bound  to  join,  and 
the  release  constituting  a  good  bar  as  to  the  tenants  in  common 
who  released,  was  a  complete  defense  as  to  all.  The  same  doc- 
trine was  afterwards  affirmed  by  that  court  in  Decker  v.  Living- 
Stan,  15  Id.  479,  and  ffiU  v.  Oibbs,  5  HiU,  56;  in  which  latter 
case,  it  is  conceded  that  the  English  cases  say  tenants  in  com- 
mon may  join,  while  the  New  York  cases  hold  they  must. 

According  to  the  rule  established  by  the  English  adjudica- 
tions, if  the  lessors  be  joint  tenants,  all  must  join  in  the  distress 
for  rent:  PuJh  n  v.  Palmer,  5  Mod.  73;  but  one  of  several  joint 
tenants  might  distrain  in  the  name  of  all:  Eobinson  v.  Ho/man, 
4  Bing.  562;  ti.  C,  13  Eng.  Com.  L.  637.  So  likewise  of  par- 
ceners, who  were  considered  in  law  as  constituting  but  one  heir: 
Sledman  v.  Page,  5  ll^od.  141;  S.  C,  sub  nom,  Stedman  v.  Bates, 
1  Ld.  Baym.  64.  But  it  is  said  *'  tenants  in  common,  as  they 
have  several  titie,  may  distrain  severally,  each  for  his  own  share 
of  the  rent:"  Archbold's  Land,  k  Ten.  110;  citing  Whitley  v. 
Roberts,  McCle.  &  Yo.  107;  WiUis  v.  Fletcher,  Cro.  Eliz.  530; 
and  that  one  may  distrain  likewise  in  the  name  of  all,  if  not  for- 
bidden by  the  others  to  do  so,  and  may  afterwards  in  replevin 
avow  as  to  his  own  moiety,  and  make  cognizance  as  bailiff  for 
his  co-tenants  as  to  their  proportion  of  the  rent:  Archbold's 
Land.  &  Ten.  110;  CuUey  v.  Spearman,  2  H.  Black.  386. 
Where  a  person  holding  under  two  tenants  in  common  paid 
all  the  rent  to  one,  after  notice  by  the  other  not  to  pay  his  moi* 
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ety  to  any  but  himself,  it  was  held  by  the  court  that  the  latter, 
notwithstanding  such  payment,  might  distrain  upon  the  tenant 
for  his  share  of  the  rent:  Harrison  y.  Bamby,  6  T.  B.  246. 

It  seems  to  be  further  the  well-settled  rule,  that  if  tenants 
in  common  join  in  making  a  lease,  the  instrument  does  not 
operate  as  a  joint  demise  of  the  whole,  and  can  not  be  pleaded 
as  such:  HecUherley  T.Weston,  2  Wils.  232;  Mantle  y.WoUingUm^ 
Cro.  Jac.  166;  Harcourt  v.  Fox,  Comb.  213;  Archbold's  Land.  & 
Ten.  10;  Doe  v.  Errington,  1  Ad.  &  El.  760;  but  as  to  A.'s  moi- 
ety, it  is  the  lease  of  A.  and  the  confirmation  of  B. ;  and  as  to  B.'s 
moiety,  it  is  the  lease  of  B.  and  the  confirmation  of  A. :  Boll. 
Abr.  877.  Mr.  Crabb,  in  his  work  on  real  property,  holds  the 
same  doctrine.  He  says:  ''Tenants  in  common  can  not  prop- 
erly join  in  making  leases;  but  if  two  tenants  in  common  join 
in  making  leases  for  years,  this  shall  be  the  lease  of  each  for 
his  own  part,  and-  the  confirmation  of  the  other:"  Sec.  2318  a. 
He  further  says,  that ''  although  joint  tenants  must  sue  and  be 
sued  jointly,  yet  it  is  otherwise  with  tenants  in  common,  for 
they  are  of  several  titles,  and  the  freehold  is  several:"  Id.;  2 
Went,  on  Executors,  214;  Fursden  v.  Moor,  Carth.  224.  This 
rule  is  subject,  however,  to  this  qualification,  that  where  the 
thing  sued  for  is  in  its  nature  entire,  and  incapable  of  being 
severed,  then,  from  the  necessity  of  the  case,  they  are  permitted 
to  join:  Lit.,  sec.  314;  1  Inst.  197  a;  Crabb's  Beal  Prop.,  sec. 
2318  a. 

Mi.  Chitty,  in  his  treatise  on  pleadings,  says:  **  If  tenants  in 
comiaon  (who  hold  by  distinct  titles)  jointly  demise  premises, 
resernng  an  entire  ront,  they  may,  and  perhaps  shoidd,  join  in 
an  action  to  recover  it.  If  the  rents  be  secured  to  them  sepa- 
rately, in  distinct  parts,  they  must  sue  separately;  for  in  such 
case,  as  well  their  estate  or  interest  as  the  terms  of  the  contract 
are  distinct  and  divisible,  and  where  there  have  been  separate 
demises  by  tenants  in  common  of  their  interest,  or  where  tenants 
in  common  by  conveyance  become  purchasers  or  landlords,  they 
must  sever  in  action  for  rent  or  double  damage,"  etc. :  1  Ch.  PI. 
12.     See  also  Broom  on  Actions,  28;  56  Law  Lib.  46. 

In  this  state,  it  appears  to  be  well  settled  that  where  property 
belonging  to  tenants  in  common  is  converted  by  one  of  them, 
or  is  sold  by  the  sheriff  or  other  person  as  the  property  of  one 
of  them,  so  as  to  amount  to  a  conversion  as  respects  the  right  of 
the  other  owner  or  owners,  an  action  of  trover  lies,  at  the  suit  of 
such  owner,  to  recover  for  the  conversion;  or,  if  the  property 
^as  been  sold  for  cash,  the  tort  may  be  waived,  and  ind^ritaiui 
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maump^  may  be  mamtained  by  the  other  owner  for  his  propor- 
tion  of  the  fimd:  Perminter  v.  Kelly,  18  Ala.  716  [54  Am.  Dec. 
177];  Smyth  v.  IhnJeerOey,  20  Id.  212  [56  Am.  Dec.  193];  and  in 
JPrice  Y.  Pickett  y  21  Id.  741,  we  held  that  tenants  in  common 
may  Boe  jointly  in  assumpgU  for  money  had  and  received  to  re- 
ooTer  the  rent;  but  we  are  not  apprised  of  any  decision  of  this 
conrt  which  holds  that  in  the  absence  of  a  contract  which  fixes 
upon  an  entire  rent  to  be  paid  to  them  jointly  they  are  com* 
pelled  so  to  join. 

We  do  not  wish  to  go  beyond  the  case  made  by  the  facts  be- 
fore us.  Here  there  was  no  contract  of  lease  by  the  tenants. 
Wiley,  without  authority,  leases  the  land,  and  receives  the  rent, 
as  we  have  said,  in  his  own  wrong.  Each  party  has  a  right  to 
waive  his  want  of  authority,  confirm  his  act,  and  treat  him,  to 
the  extent  of  his  share  of  the  rent,  as  holding  money  which, 
in  justice  and  equity,  he  should  pay  over  to  him.  We  can  not 
subscribe  to  the  doctrine  that  either  one  of  the  four  heirs  of 
Bobert  Smith  could  have  given  Wiley  a  release  for  the  whole. 
The  case  of  Harrison  v.  Barnby,  5  T.  B.  246,  is,  in  oar  opinion, 
opposed  to  such  a  view;  yet  this  would  be  the  result  if  aU  must 
necessarily  join  in  an  action  to  recover.  We  think  the  law  im- 
plies an  undertaking  on  Wiley's  part  to  pay  each  his  share;  and 
as  he  volunteers  to  receive  the  money  for  each,  he  can  not  com- 
plain that  the  law  casts  on  him  the  duty  of  apportioning  the 
funds,  or  subjects  him,  on  his  failure,  to  the  suit  of  each  party 
for  his  several  portion  of  it.  We  have  fully  considered  the 
cases  cited  by  the  counsel  for  the  defendant  in  error,  which 
seem  to  favor  a  different  conclusion;  but  we  are  not  disposed  to 
follow  them,  as  we  think  they  can  not  be  supported  on  princi- 
ple, and  are  opposed  by  the  better  English  authorities,  some  of 
which  we  have  cited. 

As,  therefore,  the  said  Joseph  W.  Smith,  after  he  arrived  at 
age,  had  the  right  to  confirm  the  act  of  Wiley,  and  elected  to 
treat  him  as  holding  the  proceeds  of  the  rent  of  the  land  for  him 
to  the  extent  of  his  interest,  and  as  he  could  have  maintained 
indMUUus  assumpsil  for  his  share,  we  see  no  reason  why  it  may 
not  be  set  off  in  this  action  as  a  mutual  debt  between  the  parties. 
This  fund  was  received  by  Wiley  without  the  pale  of  his  guar- 
dianship; and  now  that  the  relation  of  guardian  and  word  has 
long  since  ceased,  and  having  by  his  election,  as  indicated  by 
his  plea  of  set-off,  chosen  to  treat  Wiley  as  his  debtor,  we  see 
no  substantial  reason  for  sending  the  party  into  a  court  of  equity, 
or  for  an  account  between  them,  as  between  guardian  and  ward^ 
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88  indicated  by  the  case  of  Sherman  y.  BaUou,  8  Cow.  304.  Thia 
account  has  already  been  taken  by  the  orphans'  court,  and  the 
guardian  has  been  discharged;  and  as  his  indebtedness,  by  rea- 
son of  his  receipt  of  these  rents,  depended  upon  the  election  of 
the  said  Joseph  W.  Smith  to  treat  him  as  his  debtor,  which,  as 
we  before  said,  has  occurred  since  his  settlement  as  guardian, 
no  valid  reason  exists  why  he  should  not  be  proceeded  against 
for  money  had  and  received:  Monypenny  t.  Brislow,  2  Buss.  & 
M.  117;  Price  v.  PickeU,  21  Ala.  741. 

Our  conclusion  is,  that  the  proof  rejected  by  the  court  tended 
to  establish  a  valid  set-off. 

The  judgment  must  therefore  be  reversed,  and  the  cause 
remanded. 


Authority  of  Administrator,  Executor,  or  Curator  over  Assets  in 
Another  Jurisdiction:  See  Cutter  v.  Davenport,  11  Am.  Dec.  149;  Glenn  v. 
Smith,  20  Id.  452;  Vaughn  v.  Barret,  26  Id.  306;  Sehneller  v.  Vance,  28  Id. 
140;  Fletcher  v.  Sanders,  32  Id.  96;  Governor  v.  IVilliatm,  38  Id.  712;  Vraom 
V.  Van  Home,  42  Id.  94;  Davis  v.  Smith,  48  Id.  279,  and  other  cases  and 
notes  in  this  series  cited  in  the  notes  thereto.  See  also  Judy  v.  KeUey,  50  Id. 
455. 

Right  of  One  Ck)-TENANT  to  Sue  Alone  for  Conversion  of  or  injury 
to  the  common  property  by  a  stronger:  See  Longfellow  v.  Quimby,  48  Am. 
Dec.  525;  Marker  v.  Dement,  52  Id.  670;  Agnew  v.  Johnson,  55  Id.  565;  Smytk 
V.  Tankersley,  56  Id.  193,  and  other  cases  in  this  series  cited  in  the  notes 
thereto. 

Right  of  Co-tenant  to  Sub  Alone  for  his  Share  of  Rent  of  Com- 
mon Property:  See  Lahy  v.  Hollctnd,  50  Am.  Deo.  705. 

Bight  to  Waive  Tort  and  Sub  in  Assumpsit  for  Convbbsion:  See  the 
note  to  Webster  v.  Drinkwaier,  17  Am.  Dec  242,  and  the  note  to  WdLs  t. 
Brigham,  52  Id.  753.  See  also  Osborn  v.  Bell,  49  Id.  275;  Steams  v.  DiUtng- 
ham,  54  Id.  88;  Smyth  v.  Tanheraley,  56  Id.  193,  and  the  notes  thereta 


GiLBEBT  V.  GiLBEBT. 

123  AULBAMA,  629.] 

Proponent  of  Will,  whether  Executor  or  not,  is  Inoompbtent  Wit* 

NESS  to  support  it,  being  liable  for  costs. 
Declarations  Accompanying  Act  Inadmissible  in  Evidence  abb  Inai>* 

missible  as  part  of  the  res  gesta. 
Declarations  of  Competent  Witness  are  inadmissible  except  when  part  of 

the  res  gestce. 
Undue  Influence  to  Invaudate  Will  must  Destroy  Frbb  Aobnoy  of 

the  testator,  in  a  measure  amounting  to  moral  coercion  preventing  the 

exercise  of  due  testamentary  discretion,  and  solicitations,  arguments,  and 

persuasions  of  affection,  though   they  may  sway  his   mind,  are  nol 

enough. 
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TntfrATOB's  Acis  amd  Dbclasations  bxforb  avd  at  Maki5o  or  Will,  show- 
ing friendly  or  affectionate  feelings  for  a  son  or  other  relatiye  excluded 
therefrom,  are  competent  evidence  on  the  question  of  undne  influence. 

Aons  OF  Oincious  Imtermxdduno  with  Testator  tending  to  harass  him^ 
and  showing  a  purpose  to  hurry  him  into  the  execntion  of  his  will  with- 
oat  deliberation,  are  evidence  of  undue  influence. 

TismcoNY  OF  Relatives  of  Tbstatok  that  Thbt  Nxtui  Hkaxb  of  Will 
until  a  short  time  before  offer  for  probate,  though  they  lived  near  the 
testator,  is  incompetent  on  the  question  of  undne  inflnence. 

BsFUSAL  to  Admit  Fusthis  Evidkncx  aftkb  Close  of  Testiiioht  is  dis- 
cretionary and  not  revisable,  though  the  testimony  wsa  in  itself  oompe- 


Ebbob  to  reverse  a  judgment  of  the  probate  court  on  an  issue 
of  devisavU  vel  rum  against  the  yalidiiy  of  a  nuncupative  wilL 
The  proponent,  plaintiflT  in  error,  was  executor  of  the  will. 
The  contestant  was  the  testator's  minor  son,  who  was  excluded 
from  the  will.  The  ground  of  contest  was  alleged  undue  in* 
fluence  by  the  testator's  mother.  The  proponent  offered  him- 
self as  witness  for  the  will,  but  was  excluded,  though  he  offered 
to  renounce  the  executorship.  Certain  declarations  made  by 
the  contestant  while  leaving  home  a  few  days  before  his  father's 
death,  going  to  show  that  he  had  been  ordered  to  leave  by  his 
grandmother,  and  also  certain  declarations  of  the  grandmother 
to  the  same  effect,  were  admitted  against  the  proponent's  objec- 
tions. Evidence  of  sundry  declarations  of  the  testator  showing 
aflfection  for  the  contestant,  and  of  certain  alleged  acts  of  in- 
termeddling by  the  testator's  mother,  was  also  admitted  against 
objection.  The  testimony  of  two  relatives  of  the  deceased,  that 
they  lived  near  him  but  never  heard  of  his  making  a  will  until 
shortly  before  the  offer  of  probate,  was  likewise  admitted,  not- 
withstanding the  proponent's  objection.  The  court  refused 
also  to  allow  the  proponent  to  prove  certain  declarations  of  the 
contestant's  grandmother  that  she  had  no  ill  feeling  against 
him.    This  evidence  was  offered  after  the  evidence  was  closed. 

James  O,  WiUiams^  for  the  plaintiff  in  error. 
R.  H.  SmiOi,  contra. 

By  Court,  Gk>Li>THWAiTE,  J.  The  ruling  of  the  court  below  in 
refnsmg  to  allow  the  plaintiff  in  error  to  become  a  witness  to 
sustain  the  validity  of  the  will  was  correct.  He  was  incompe- 
tent, not  because  he  was  named  as  executor,  but  for  the  reason 
that  he  was  the  proponent  of  the  will.  He  offered  it  for  pro- 
bate, and  in  the  contest  which  arose  in  relation  to  its  validity, 
occupied  the  position  of  the  plaintiff  in  the  suit.    If  the  issue 
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Tras  determined  against  him,  imder  the  operation  of  the  statute, 
Cla/s  Dig.  316,  sec.  26,  he  was  responsible  for  costs.  His 
renouncing  as  executor  could  have  had  no  effect  in  exonerating^ 
him  from  this  liability,  for  the  reason  that  he  would  still  have 
remained  the  prox>onent,  and  the  liability  for  costs  attached  ta 
him  in  that  capacity. 

The  declarations  of  the  son  at  the  time  he  was  met  by  the 
testator  in  the  road,  going  from  the  house  of  his  grandmother, 
were,  however,  improperly  admitted,  as  the  act  which  the  decla- 
rations were  offered  to  explain  would  not  itself  have  been  evi- 
dence; and  this  testimony  derived  no  support  whatever  from  the 
subsequent  declarations  of  the  grandmother  in  relation  to  the 
same  matter.  She  was  a  competent  witness,  and  her  declara- 
tions to  explain  a  previous  act  could  not,  under  any  circum- 
stances, have  been  received,  unless  so  immediately  succeeding  it 
as  to  become  part  of  the  res  gestas. 

To  determine  correctly  the  questions  which  arise  upon  the 
admissions  of  the  other  portions  of  the  evidence  which  were 
received  against  the  objections  of  the  proponent,  it  may  be  nec- 
essary to  consider  the  character  of  the  issue  which  the  testimony 
was  offered  to  support.  The  question  was,  whether  the  will  was 
obtained  by  undue  influence;  and  undue  influence,  legally  speak- 
ing, must  be  such  as,  in  some  measure,  destroys  the  free  agency 
of  the  testator;  it  must  be  sufficient  to  prevent  the  exercise  of 
that  discretion  which  the  law  requires  in  relation  to  every  tes- 
tamentary disposition.  It  is  not  enough  that  the  testator  is 
dissuaded  by  solicitations  or  argument  from  disposing  of  his 
property  as  he  had  previously  intended;  he  may  yield  to  the 
persuasions  of  affection  or  attachment,  and  allow  their  sway  to 
be  exerted  over  his  mind;  and  in  neither  of  these  cases  would 
the  law  regard  the  influence  as  undue.  To  amount  to  this,  it 
must  be  equivalent  to  moral  coercion — ^it  must  constrain  its 
subject  to  do  what  is  against  his  will,  but  which  from  fear,  the 
desire  of  peace,  or  some  other  feeling,  he  is  unable  to  resist; 
and  when  this  is  so,  the  act  which  is  the  result  of  that  influence 
is  vitiated:  Small  v.  SmaU,  4  Greenl.  220  [16  Am.  Dec.  253]; 
Mountain  v.  Bennet,  1  Cox  C.  C.  355;  Woodward  v.  James,  3 
Strobh.  L.  552  [51  Am.  Dec.  649];  PoUsy.  House,  QQa.  324  [50 
Am.  Dec.  329];  Kinle»ide  v.  Harrison,  2  Phill.  449.  It  will  be 
readily  seen  that,  in  order  to  determine  whether  the  will  is  the 
result  of  influence  of  this  character,  great  latitude  must  neces- 
sarily be  given  to  the  evidence.  The  fact  that  the  will  makes 
an  unnatural  disposition  of  the  property,  the  physical  and 
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mental  condition  of  the  testator  at  the  time  the  inflaence  ia 
exerted,  the  relative  position  of  the  testator,  and  the  person 
exerting  it  to  each  other,  and  the  motives  of  the  latter,  as  de- 
ducible  from  interest  to  himself,  or  from  affection  or  animosity 
to  others,  may  all  be  circumstance% proper  to  be  taken  into  con- 
sideration in  the  determination  of  this  issue. 

Applying  these  principles  to  the  other  portions  of  the  evi- 
dence vphich  were  excepted  to,  we  have  but  littie  difficulty  in 
arriving  at  a  correct  conclusion.  The  declarations  of  the  tes- 
tator made  before  the  will,  in  favor  of  the  contestant,  were  com- 
petent: Smith  V.  Fenner,  1  Gal.  170;  Bdberts  v.  Travrick^  13 
Ala.  G8;  and  upon  the  same  principle,  the  acts  and  declarations 
of  the  testator  before  the  will,  and  his  expressions  at  the  time  of 
its  execution,  tending  to  show  a  father's  feeling  and  affection 
tovrards  a  child  for  whom  the  will  made  no  provision.  All  evi- 
dence of  this  character  was  legitimate,  and  was  correctiy  admitted. 
So,  also,  acts  of  officious  intermedling,  harassing,  and  annoying  to 
a  dying  man,  or  evincing  a  purpose  to  hurry  him  on  to  the  act, 
vnithout  giving  him  time  to  deliberate.  While  on  the  other 
baud,  testimony  showing  that  two  of  the  relatives  of  the  dece- 
dent, who  lived  and  were  acquainted  in  the  neighborhood,  had 
not  heard  of  the  will  until  a  short  time  before  the  same  was 
offered  for  probate  could  not  properly  be  taken  into  considera- 
tion, either  as  tending  to  show  that  undue  influence  had  been 
exerted,  or  that  no  such  will  was  in  fact  made.  This  evidence, 
therefore,  should  not  have  been  received. 

The  refusal  of  the  court  to  hear  the  evidence  in  relation  to 
the  declarations  of  the  grandmother  of  the  contestant  was  in 
all  respects  proper.  As  we  have  already  said,  she  was  a  com- 
petent witness,  and  her  own  declarations  as  to  her  feelings 
towards  the  contestant,  not  in  any  way  forming  part  of  the  re% 
gestae^  should  not  have  been  received.  If,  however,  the  testi- 
mony had  been  legal,  as  it  appears  from  the  bill  of  exceptions 
that  the  evidence  on  both  sides  had  closed,  its  admission  would 
have  been  purely  a  matter  of  discretion  in  the  court  below,  and 
not  revisable  here. 

For  the  errors  we  have  referred  to,  the  judgment  is  reversed, 
and  the  cause  remanded. 


Declajlatiokb  ov  Compxtknt  WrrNEss'  Inaomibsiblb  as  Evmuroi: 
WkU^ord  V.  Btarckmyer,  39  Am.  Dec.  640,  and  cases  cited  in  note. 

Unddb  Ivflubkce  Invaudatiko  Will,  What  Gonstttutes,  and  evidence 
of:  See  Small  v.  Small,  16  Am.  Dec  253,  and  note  diacnosing  this  rabjeot. 
See  also  Floyd  ▼.  Flaifd,  49  Id.  626;  P0U9  v.  House,  60  Id.  329;  TrwadnM  v. 
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Oihhofu,  61  Id.  253;  Woodward  ▼.  James,  Id.  649,  and  cases  cited  in  the 
notes  thereto.  The  principal  case  is  cited  with  approval  on  this  point  is 
TayUyr  v.  KtUy,  31  Ala.  70;  Van  Kleeck  v.  PMppa,  4  Redf.  12S;  Jackmm  ▼. 
wilt,  26  Wis.  113. 

Declarations  or  Testator  to  Impeach  or  Invalidate  Will,  admisaifail- 
ity  of:  See  Boberta  v.  Trawickt  69-  Am.  Deo.  164,  and  note  discossing  this 
snbject.  See  also  Hoge  y.  ffoge,  26  Id.  52,  and  other  cases  in  this  series  cited 
in  the  note  thereto. 


Favebs  v.  Glass. 

[23  Alabama.,  S31.] 

Word  in  Statute  hayino  Two  Sionivications  should  ordinarily  be 

stmed  as  generally  understood  in  the  community,  but  not  where  it 
would  contravene  the  manifest  intention  of  the  legiilature. 

Statute  Exevftino  Property  from  EIzeoution  should  be  Libxrallt 
construed. 

"Cart"  Ordinarily  Means  Two- wheeled  Vehiglb,  but  in  a  statute  ex- 
empting debtor's  property  from  execution,  the  word  will  be  oonstrued  to 
include  a  four-wheeled  vehicle. 

Ebbob  to  reverse  a  judgment  for  the  plaintiff  in  an  action  of 
trespass.     The  opinion  states  the  case. 

P.  T,  Sayre,  for  the  plaintiff  in  error. 

E.  0,  Btdlock,  contra. 

By  Court,  Chilton,  C.  J.  Trespass  and  recovery  in  the  court 
below  by  Glass  against  Favers,  for  that  the  latter,  as  constable, 
seized  and  sold  a  vehicle  with  four  wheels,  which  was  drawn 
with  oxen  and  called  an  ox-wagon,  the  only  vehicle  the  defendant 
in  error  had,  and  which,  being  the  head  of  a  family,  he  claimed 
to  be  exempt  from  seizure  under  legal  process  by  the  law  which 
says  ' '  one  horse  or  ox  cart "  shall  be  so  exempt :  Clay's  Dig.  210, 
sec.  47. 

The  only  question  before  us  is,  whether  the  term  "horse  or 
ox  cart "  will  embrace  a  wagon,  or  vehicle  with  four  wheels.  The 
counsel  for  the  plaintiff  in  error  says  their  meaning  is  very  dif- 
ferent, as  they  are  ordinarily  understood  in  the  community;  that 
by  '*  cart"  is  understood  a  two-wheel  carriage,  as  distinguished 
from  a  wagon,  which  has  four;  and  that  we  should  give  to  the 
words  employed  in  the  statute  their  ordinary  signification.  He 
insists  that  the  legislature  must  have  known  of  this  distinction, 
and  have  passed  the  law  with  reference  to  two  classes  of 
vehicles. 

True,  the  word  "cart"  in  its  primaiy  and  ordinary  aooept»> 
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tion  fflgnifies  a  carriage  with  two  wheels;  yet  it  has  a  more  ex- 
tended signification,  and  means  a  carriage  in  general. 

In  order  to  ascertain  whether  the  legislature  used  it  in  its  re- 
stricted or  enlarged  sense,  we  most  look  to  the  design  and  object 
of  the  statute.  This  evidently  was  to  secure  "  to  each  poor  fam- 
ily," in  the  language  of  the  counsel  for  defendant,  **  some  yehide 
to  be  used  in  hauling  their  crops,  and  otherwise  subserring  their 
wants."  The  number  of  wheels  upon  which  it  moTed  we  can 
not  suppose  was  a  matter  of  any  moment  in  the  enactment  of 
the  law. 

When  a  word  used  in  a  statute  has  two  significations,  and  we 
are  called  upon  to  construe  it,  ordinarily  it  should  receive  that 
meaning  which  is  generally  given  to  it  in  the  communiiy;  but 
if  by  giving  to  it  such  meaning  we  should  contravene  the  mani- 
fest intention  of  the  legislature,  we  must  then  depart  from  the 
rule,  and  give  effect  to  the  intention. 

We  have  several  times  decided  that  this  act  must  receive  a 
liberal  construction:  Watson  v.  Simpson,  5  Ala.  233;  Nolandr, 
Wickkam,  9  Id.  169  [44  Am.  Dec.  435];  SaUee  v.  Waters,  17  Id. 
482.  Giving  it  this  construction,  we  are  bound,  we  think,  to 
hold  that  a  four-wheel  vehicle,  suited  to  the  ordinary  purposes 
of  husbandry,  drawn  by  oxen,  and  employed  in  the  same  uses 
to  which  carts,  in  the  common  acceptation  of  the  term,  are  ap- 
propriated, is  protected  by  the  statute  from  levy  and  sale.  This 
would  not  exempt  pleasure-carriages,  nor  those  laiger  wagons 
drawn  by  horses,  or  even  oxen,  and  employed  solely  in  the  car- 
rying trade;  but  such  carts  or  wagons  only  were  within  the  con- 
templation of  the  legislature  as  were  suitable  to  be  employed 
about  the  domestic  establishment  in  garnering  crops,  hauling 
wood,  rails,  and  the  like.  This  construction  does  no  violence 
to  the  meaning  of  the  word ''  cart,"  but  adopts  its  general,  rather 
than  its  primary,  as  well  as  ordinary,  meaning  for  the  purpose  of 
giving  effect  to  the  plain  object  and  intention  of  the  legislature, 
excluding  from  the  class  implied  by  the  general  designation 
such  vehicles  as  were  not  within  the  legislative  contemplation. 

The  judgment  must  be  affirmed. 


WoBDS  IK  Statutxs,  HOW  CoHSTBUXO  Oemkiullt:  See  Stale  v.  BaUmcft 
flfc.  R.  B.  Co,,  38  Am.  Dec.  317;  Buchner  v.  Betd  EttaU  Bank,  41  Id.  105,  and 
cases  cited  in  the  notes  thereto. 

ExsuFTioN  Statutes  Libeballt  Constsued:  See  the  note  to  BoekwfU 
▼.  HvibhtiVB  AdmCrs,  45  Am.  Dec.  252,  discussing  this  sabject. 

"Cabt,"  how  Coksteued  in  EzjtMPTioN  Statitti:  See  the  note  to  iHodb* 
¥)tll  ▼.  HubbeWa  Adm'rs,  45  Am.  Dec.  255. 
Am.  Dso.  Vol.  LVIII~18 
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Donley  v.  Camp. 

[23  Alabama,  669.] 
IkDOBSBMBNT  07    KOTB  BEFORE    MaTUBITT  18  ABSOLUTE  OUABANTT  whl'^h 

runs  aa  IoUowb:  ''I  assign  and  guarantee  the  within  note  to  J.  C.  for 
yalue  received." 

QUAKANTOB  OF    NOTB  IS  NOT    ENTITLED  TO  NOTIGE  OF  NON-PAYXENT,    bat 

is  liable  immediately  upon  non-payment  at  maturity. 

AiJJEOATiON  OF  Maker's  Insolvenot  in  Action  against  Guabantob  ef 
a  note  is  surplusage,  and  evidence  on  that  point  is  superfluous. 

GuABANTT  Indorsed  on  Note  Affibms  its  Genuineness  and  that  of  prior 
indorsements. 

Execution  of  Written  Guarantt  can  be  Put  in  Issue  only  by  an  ap- 
propriate plea. 

Erroneous  Admission  of  Evidence  Unnecessabt  to  make  out  the  case 
of  the  party  offering  it  is  no  ground  of  reversal. 

Ebroneous  Instruction  in  Favor  of  Party  Entitled  to  Reootbr  as 
matter  of  law  upon  the  pleadings  and  evidence  is  no  ground  of  reversal 

Assumpsit  against  the  defendant  as  guarantor  of  a  note.  The 
declaration  contained  the  common  counts  and  two  special 
counts.  Demurrers  to  the  several  counts  oyerruled.  Plea,  the 
general  issue,  and  Terdict  and  judgment  for  the  plaintiff,  and  the 
defendant  brought  error.  The  case  sufficiently  appears  from 
the  opinion. 

While  and  Parsons,  for  the  plaintiff  in  error. 

Bice  and  Morgan,  contra. 

By  Court,  Goldthwaitb,  J.  The  cases  all  show  that  the  con- 
tract which  is  described  in  the  declaration  was  not  within  the 
statute  (Clay's  Dig.  883)  defining  the  liability  of  indorsers: 
Orannia  y.  MiUer,  1  Ala.  471;  Jordan  v.  (kimeU,  3  Id.  610; 
DouthiU  V.  Hudson,  4  Id.  110;  NesbU  v.  Bradford,  6  Id.  746.  If 
it  was  a  case  simply  of  imperfect  or  irregular  indorsement  under 
our  decisions,  there  would  be  no  difficulty,  as  then  the  principles 
of  MiUony,  De  Yampert,  3  Id.  648,  would  apply;  and  the  diligence 
necessary  to  charge  the  party  upon  an  indorsement  of  that  char- 
acter would  be  ascertained  from  the  analogies  of  the  rules  ap- 
plicable to  perfect  indorsements.  But  the  contract  in  this  case 
is  something  more  than  an  indorsement;  and  in  order  to  ascer- 
tain with  accuracy  what  rules  are  applicable  to  it,  we  must  first 
determine  what  the  legal  effect  of  the  contract  is.  Its  terms  are 
as  follows:  "I  assign  and  guarantee  the  within  note  to  Joseph 
Oamp  for  value  received;"  and  it  was  executed  by  the  plaintiff 
in  error  before  the  maturity  of  the  note  on  which  it  was  written. 
This  note  was  a  specific  existing  demand;  and  it  was^  we  think. 
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the  obvious  mtention  of  the  party  to  tranflf  er  it,  and  to  guarantee 
the  performance  of  the  contract  which  he  thus  transferred.  The 
performance  of  the  contract  was  the  payment  of  the  note,  ac- 
cording to  its  terms;  and  if  this  payment  was  not  made  on  the 
day  on  which  the  note  became  due,  the  maker  did  not  do  what 
the  guarantor  had  stipulated  he  should  do;  and  the  guarantor 
then  became  liable  upon  his  contract,  unless  something  else  was 
necessary  to  be  done  to  perfect  his  liability. 

We  are  aware  that  the  construction  we  haye  given  to  the 
guaranty  in  the  case  under  consideration  is  irreconcilable  with 
the  decision  of  this  court  in  the  case  of  DouihiU  t.  Hudson,  supra, 
in  which  case  the  guaranty  was  made  upon  a  note  before  it  was 
due,  and  was,  in  its  legal  effect,  identical  with  the  one  declared 
on  in  the  present  case.  It  was  there  held  that  the  contract  was, 
in  law,  a  promise  to  pay  if  the  maker  was  unable  to  do  so;  and 
Chief  Justice  Collier,  who  delivered  the  opinion  of  the  court, 
rests  the  decision  upon  the  case  of  Orannis  y.  MUler,  supra.  But 
in  that  case,  the  guaranty  was  made  after  the  maturity  of  the 
note;  and  an  examination  of  the  opinion  will  show  that  some 
stress  was  laid  upon  that  fact,  in  determining  that  the  contract 
was  not  a  mere  promise  to  pay  the  debt  presently,  without  con- 
dition or  qualification.  Indeed,  we  have  found  no  case,  except 
the  one  referred  to,  which  goes  to  the  length  of  holding  that  an 
absolute,  unconditional  guaranty  of  the  payment  of  a  debt  or 
note  before  it  became  due  was  a  guaranty  simply  of  the  ability 
of  the  original  debtor  to  pay. 

Begarding  the  contract  as  a  guaranty  for  the  payment  of  the 
debt  at  maturity,  does  the  failure  of  the  debtor  to  pay  accord- 
ing  to  his  promise  perfect  the  liability  of  the  guarantor?  In 
England  the  rule  is  well  settled  that  the  guarantor,  even  ol 
commercial  paper,  is  entitled  to  notice  only  when  the  failure  to 
give  such  notice  has  resulted  to  his  loss  or  injury:  Philips  v. 
AsOmg,  2  Taunt.  206;  WarringUm  v.  Furbor,  8  East,  242;  but 
the  rule  there  has  never,  that  we  are  aware,  been  extended  beyond 
collateral  engagements,  upon  or  in  relation  to  commercial  paper; 
add  no  English  authority,  it  is  believed,  has  ever  held  that 
where  the  guaranty  was  of  a  specific,  existing  demand,  other 
than  mercantile  paper,  notice  was  required  to  the  guarantor; 
on  the  contrary,  this  idea  is  repudiated  in  the  case  of  Murray  v. 
King,  6  Bam.  &  Aid.  166,  which  was  a  guaranty  in  the  shape 
of  a  bond,  and  the  court  say:  "  It  is  insisted,  however,  that  we 
are  to  ingraft  upon  this  bond  those  limitations  which  the  law 
imposes  upon  holders  of  bills  of  exchange,  namely,  a  due  pre* 
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seniment  and  notice  of  dishonor."  In  the  United  States  the 
cases  are  somewhat  contradictory;  some  of  them  holding  that 
the  guarantor  of  a  promissory  note  is  entitled  to  notice  of  non- 
payment by  the  maker,  unless  the  maker  was  insolvent  at  the 
time  the  note  became  due,  and  that  the  declaration  must  aver 
it:  Lewis  v.  Brewster,  2  McLean,  21;  Ibote  v.  Brown,  Id.  369; 
Oreene  v.  Dodge,  2  Ohio,  430;  and  Judge  Story,  after  an  elabo- 
rate review  of  some  of  the  leading  American  cases,  holds  the 
doctrine  that  where  the  language  of  the  contract  is  that  of 
guaranty,  as  "  I  guarantee  the  payment,"  etc.,  that  the  contract 
is  deemed  strictly  one  of  guaranty;  and  that  therefore  the  party 
is  not  to  be  held  liable,  unless  upon  due  demand  and  due 
notice  of  dishonor  to  him,  within  the  reasonable  time  required 
in  other  common  cases  of  guaraniy :  Story  on  Prom.  Notes,  sec. 
472.  The  same  doctrine  was  previously  held  by  the  supreme 
court  of  Massachusetts  in  the  case  of  Oxford  Bank  v.  Haynes,  8 
Pick.  423  [19  Am.  Dec.  334].  This  doctrine,  however,  is  not 
sustained  by  the  English  books,  except  in  the  cases  to  which  we 
have  referred  of  mercantile  paper,  and  has  been  directly  repudi- 
ated by  the  courts  of  New  York:  Allen  v.  Bighimere,  20  Johns. 
866  [11  Am.  Dec.  288];  Brown  v.  Curtiss,  2  N.  Y.  225;  Union 
Bankv,  Coster,  3  Id.  203  [53  Am.  Dec.  280];  Luqueerv.  Prosser,  1 
Hill  (N.  Y.),  256;  and  the  current  of  American  authorities  is  in 
support  of  the  New  York  rule:  Thrasher  v.  Ely,  2  Smed.  &  M. 
139;  Taylor  v.  Boss,  3  Yerg.  330;  Norton  v.  Eastman,  4  Oreenl. 
521;  BeadY.  Cutis,  7  Id.  191  [22  Am.  Dec.  184];  Trwev.  Harding, 
12  Me.  195;  Foster  v.  Barney,  3  Vt.  60.  Chancellor  Kent  also, 
in  his  Commentaries,  in  speaking  of  commercial  guaranties,  says: 
''And  in  the  case  of  an  absolute  guaranty  of  the  act  of  another, 
as  of  his  promise  to  pay  a  debt  or  perform  a  special  agreement, 
the  doctrine  of  notice  applicable  to  negotiable  paper  does  not 
apply.  The  guarantor  must  inquire  of  his  principal,  or  take 
notice  of  his  default  at  his  peril,  unless  notice  be  required  by 
the  contract  of  guaranty:"  3  Kent's  Com.,  7th  ed. 

The  same  principle  is  distinctly  intimated  by  Mr.  Justice 
Thompson,  in  Lee  v.  Dick,  10  Pet.  496,  where  he  says:  *'  There 
are  many  cases  where  the  guaranty  is  of  a  specific  existing  de- 
mand by  a  promissory  note,  or  other  evidence  of  debt,  and  such 
a  guaranty  is  given  upon  the  note  itself,  or  with  reference  to  it, 
and  in  recognition  of  it,  when  no  notice  would  be  necessary," 
There  are  many  cases  of  guaranty  where  we  can  perceive  strong 
reasons  for  the  necessity  of  giving  notice  to  the  guarantor  in 
order  that  he  may  protect  himself;  but  where  the  guaranty  is 
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absolute  in  its  terms,  and  for  the  payment  of  a  definite,  specifio 
demand,  we  are  able  to  perceiye  no  sound  reason  why  notice 
should  be  required  to  be  given  to  the  guarantor  to  perfect  his 
liability;  and,  as  we  have  shown,  the  English  cases  and  the 
current  of  the  American  authorities  are  in  opposition  to  it.  The 
contract  of  an  indorser  is  to  pay  upon  due  diligence;  but  the 
engagement  of  a  guarantor,  in  a  case  like  the  present,  is  abso* 
lute:  it  is  to  pay  the  note  himself  if  the  maker  fails  to  pay  it  at 
maturity;  and  it  is  as  easy  for  him  to  ascertain  the  fact  upon 
which  his  liability  depends  as  it  is  for  the  holder  to  give  him 
notice.  Our  conclusion  is,  therefore,  that  the  contract  was  an 
absolute  guaranty  on  the  part  of  the  plaintiff  in  error,  that  the 
note  should  be  paid  at  maturity,  and  that  if  it  was  not  paid  the 
right  of  action  became  complete  against  him  without  any  addi* 
tional  act  of  the  other  party;  and  it  follows  from  these  views 
that  there  was  no  necessity  for  the  averments  in  the  declaration 
as  to  the  insolvency  of  the  maker  of  the  note.  They  were  mere 
surplusage,  not  required  to  be  alleged,  or  if  alleged,  to  be 
proved.    The  demurrer,  therefore,  was  correctly  oveiruled. 

The  same  principles  apply  to  the  evidence  of  the  insolvency 
of  the  maker  of  the  note.  No  such  proof  was  required  to  make 
out  the  plaintiff's  case,  and  if  introduced,  it  was  simply  redun- 
dant or  superfluous  testimony,  in  no  way  affecting  the  right  to 
recover. 

In  relation  to  the  admissions  of  the  note  and  indorsements 
without  proof,  it  is  only  necessary  to  say,  that  as  the  contract 
was  declared  on  as  a  writing,  its  execution  could  only  be  put  in 
issue  by  the  appropriate  plea:  Clay's  Dig.  304,  sec.  152;  which 
was  not  done  in  the  present  case.  The  guaranty  which  was  in- 
dorsed upon  the  note  was  an  afBrmance  that  the  note  itself  was 
genuine;  and  the  first  indorsement  stands  upon  the  same  ground. 
As  to  the  evidence  of  insolvency,  it  was  entirely  unnecessary  to 
support  the  plaintiff's  case,  which  was  made  out  without  it;  and 
its  admission,  if  erroneous,  could  have  been  productive  of  no 
possible  injury  to  the  defendant. 

Neither  do  the  charges  which  were  given  present  any  error 
which  is  available  in  this  court.  The  record  shows  that  the 
note  and  guaranty,  as  described  in  the  declaration,  were  offered 
in  evidence;  and  this  was  all  that  was  necessaiy  to  make  out  the 
plaintiff's  case.  The  charges  were,  that  in  the  event  that  the 
plaintiff  had  given  the  defendant  reasonable  notice  of  the  failure 
of  the  maker  of  the  note  to  pay,  or  that  if  such  maker  was  in- 
solvent at  the  time  the  note  fell  due,  and  remained  so  imtQ  tho 
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commencement  of  the  action^  he  was  entitled  to  recover.  Con* 
ceding  that  the  legal  proposition  was  erroneous,  yet  there  was 
nothing  on  which  the  error  could  operate.  Upon  the  evidence 
as  disclosed  by  the  record,  the  court  would  have  been  justified 
in  instructing  the  jury  to  find  for  the  plaintiff;  and  this  being 
the  case,  the  charges  given  cotdd  have  produced  no  injury  to 
the  defendant. 
The  judgment  is  affirmed. 

QvASAKTOB^  Ikdobsbb  OF  NoTB  DssMiD  TO  BB,  WHSN:  See  Rigff9  V. 
Waldo,  56  Am.  Dec  356,  and  note;  CarroU  v.  Weld,  Id.  481.  The  principftl 
€Me  i8  followed  on  this  point  in  Studabaher  y.  Cody,  64  Ind.  590. 

Gn abactor's  Right  to  Notice  of  Noh-paymsnt:  See  Marbergtr  ▼.  PoU^ 
55  Am.  Dec.  470;  Rigg9  v.  Waldo,  56  Id.  356;  Menard  v.  Scudder,  Id.  610» 
and  cases  cited  in  the  notes  thereto. 

Imbiatekial  Erbor,  or  Error  not  Prbjudioial  to  any  substantial  right, 
no  ground  of  reyersal:  See  Seabury  v.  Stewart,  aHte,  p.  254,  and  oases  cited 
in  the  note  thereto 


Winston  v.  Westfeldt. 

[22  Alabama,  760.] 

Bulb  of  Lis  Pendens  does  not  Afplt  to  Transfer  of  Negotiablb 
NoTB  before  maturity  pending  a  suit  to  condemn  the  amount  to  the  pay- 
ment of  a  prior  holder's  debts. 

I^BOOTIABIUTY  OF  NoTB  IS  NOT  DESTROYED  BT  INJUNCTION  against  its  ne- 
gotiation. 

Bona  Fide  Indorsee  of  Note  before  Due  is  not  Bound  by  Prior  De- 
cree against  his  indorsor  subjecting  the  amount  to  satisfaction  of  the 
debts  of  a  prior  holder,  and  he  may  recoyer  on  the  note  notwithstanding 
such  decree  and  payment  thereunder  after  the  indorsement. 

Judoments  and  Decrees  Bind  Parties  and  Privies  Only,  and  privity 
exists  only  where  there  is  identity  of  interest. 

Assumpsit  on  a  note.  The  plaintiff  sued  as  indorsee  of  one 
Bliss,  the  payee  of  the  note.  Bliss  took  it  as  collecting  agent 
of  a  certain  bank  in  payment  of  a  debt  due  the  bank.  The  bank 
failed,  and  made  an  assignment  to  Murdock.  Bliss  indorsed 
the  note  in  blank  and  delivered  it  to  the  assignee.  Certain 
creditors  of  the  bank  brought  a  suit  in  chancery,  making  the 
bank,  Murdock,  Bliss,  and  Lacy,  one  of  the  makers  of  the  note, 
parties  to  subject  the  amount  of  the  notes  received  by  Murdock 
to  the  payment  of  their  claims,  and  an  injunction  was  issued 
against  the  transfer  of  the  notes.  A  decree  was  rendered  in 
accordance  with  the  prayer  of  the  bill,  and  Lacy,  being  indem- 
nified, paid  the  amount  of  the  note.     The  plaintiff  purchased 
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after  the  decree,  bat  of  whom  did  not  appear.  The  court  in- 
stmcted  the  jury  that  the  plaintiff  waa  entitled  to  reooyer. 
Verdict  and  judgment  accordingly,  and  the  defendant  faronght 
error. 

Hopkins  and  Jtma^  for  the  plaintiff  in  enor. 

P.  PhiUijm^  oofUra. 

By  Court,  Goldthwaitb,  J.  The  note  sued  on,  at  the  time  of 
the  purchase  by  Westfeldt,  was  the  subject  of  oontroTersy  in 
the  chancery  court;  and  the  first  question  is,  whether  these  pro- 
ceedings operated  as  notice  to  him;  or  in  other  words,  does  the 
doctrine  of  lis  pendens  apply  to  negotiable  paper?  This  is  en- 
tirely a  new  question  with  us;  and,  so  far  as  we  can  learn,  has 
neyer  been  directly  decided  by  any  court.  The  doctrine,  as  it 
prevails  at  this  time,  seems  to  have  had  its  origin  in  the  com- 
mon-law rule  which  obtained  in  real  actions,  where,  if  the  de- 
fendant aliened  during  the  pendency  of  the  suit,  the  judgment 
in  the  real  action  oyerreached  the  alienation,  and  the  chancery 
ordinance  of  Lord  Bacon,  which  provided  **  that  no  decree 
bindeth  any  that  cometh  in  bona  fide  by  conveyance  from  the 
defendant,  before  the  bill  is  exhibited,  and  is  made  no  party  by 
bill  or  order;  but  when  he  comes  in  pendente  lite,  and  while  the 
suit  is  in  full  prosecution,  and  without  any  color  of  allowance 
or  privity  of  court,  there  regularly  the  decree  bindeth.  But  if 
there  were  any  intermissions  of  suit,  or  the  court  made  ac- 
quainted with  the  conveyance,  the  court  is  to  give  order  upon 
the  special  matter  according  to  justice:"  2  Lord  Bacon's  Works, 
479. 

From  the  use  of  the  term  "  conveyance,^'  we  think  that  the 
framer  of  this  ordinance  had  in  view  its  application  to  real 
property  only,  and  that  it  was  intended  simply  to  operate  as  an 
adoption  in  the  oourt  of  chancery  of  the  common-law  rule  which 
we  have  referred  to;  and  this  idea  is  supported  by  Mr.  Powell, 
who,  in  his  work  on  mortgages,  says :  ''  There  is  no  case  in  which 
equity  has  determined  the  property  in  goods  to  be  affected  by 
reason  of  a  lis  pendens,  where  possession  is  the  principal  evi- 
dence of  ownership,  as  of  personal  chattels:"  2  Powell  on  Mort. 
618.  Chancellor  Kent  also,  while  he  admits  that  the  rule  is  well 
established,  and  applies  it  without  hesitation  to  a  sale  of  bonds 
and  mortgages,  as  being  outside  of  the  ordinary  course  of  traffic, 
and  always  understood  to  be  subject  to  certain  equities,  Murray 
V.  Lylbum,  2  Johns.  Ch.  441,  444,  expresses  a  serious  doubt 
whether  it  applies  to  money  or  commercial  paper  not  due,  and 
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some  question  as  to  its  application  to  moTable  personal  prop- 
erty — sucli  as  horses,  cattle,  grain,  etc.  The  vice-chancellor,  in 
Scudder  v.  Van  Amburgh,  4  Edw.  Ch.  29,  while  he  "  inclines" 
to  the  opinion  that  the  rule  applied  to  personal  property, 
admits  that  the  question  is  not  decided.  In  our  own  court,  in 
the  case  of  BoUing  v.  Carter^  9  Ala.  921,  the  rule  was  applied  to 
slaves;  but  the  weight  of  that  case  as  authority  is  somewhat 
diminished  by  the  fact  that  the  point  was  not  made,  and  not 
alluded  to  by  the  court.  It  is,  to  say  the  least,  highly  improb- 
able that  a  question  of  this  novel  and  important  character 
should  have  passed  sub  sUeniiOy  had  the  attention  of  the  court 
been  directed  to  it. 

The  question,  though,  here  is  not  whether  the  rule  applies  to 
personal  property,  but  whether  it  holds  as  to  negotiable  paper 
transferred  before  maturity.  Lord  Eldon  evidently  doubted  it 
in  Jervis  v.  White,  7  Yes.  413, 414;  and  from  the  cautious  man- 
ner in  which  he  expresses  himself  in  the  last  paragraph  of  Hood 
V.  Aston,  1  Buss.  412,  more  than  twenty  years  afterwards,  we  do 
uot  think  he  had  fully  resolved  this  doubt.  The  leaning  of 
Chancellor  Kent  was  against  it,  on  the  ground  that  the  safety 
of  commercial  dealing  required  a  limitation  of  the  rule;  and  it 
must  be  acknowledged  that  there  is  great  force  in  the  reason. 
Negotiable  paper,  representiug,  as  it  does  in  almost  all  civilized 
nations,  a  very  large  proportion  of  the  commercial  operations, 
and  serving  to  a  great  extent  as  the  representative  of  money,  is 
justly  a  favorite  of  the  law,  and  enjoys  immunities  and  privileges 
which  are  extended  to  no  other  species  of  contracts.  The  tend- 
ency of  the  courts  has  been  to  uphold  this  description  of  paper, 
in  the  hands  of  the  bona  fide  holder,  against  eveiy  species  of  de« 
fcnse  which  might  exist  as  between  the  original  parties.  The 
credit  and  confidence  due  to  it  must  be  impaired  if  the  buyer 
was  required  to  examine  the  courts  of  every  county  in  the  state 
before  he  could  be  sure  of  his  purchase;  and  such  would  neces- 
sarily be  the  case  if  the  doctrine  of  lis  pendens  applied  to  it. 
There  are  no  adjudications  to  force  us  to  this  extremity;  the 
strongest  considerations  of  public  policy  seem  to  forbid  the  ex- 
tension of  the  rule  to  money  or  bank  bills;  and  we  think  that 
commercial  paper,  as  the  representative  of  money,  should  stand 
on  the  same  footing  in  this  respect. 

Neither  does  the  fact  that  an  injunction  against  negotiating 
the  note  was  in  force  destroy  its  negotiability.  "We  do  not 
understand  any  of  the  authorities  to  go  to  that  length;  and  the 
same  reasons  exist  to  sustain  it  in  the  hands  of  Skbonafide  holder. 
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as  in  the  case  of  lis  pendens.  The  party,  it  is  true,  would  be 
placed  by  the  injunction  in  a  better  condition,  as  the  chancellor 
could  commit  for  the  breach  until  the  party  who  negotiated  the 
note  had  got  it  back  into  his  possession,  or  paid  the  amount  due 
upon  it;  but  the  injunction  could  not  operate  to  destroy  the 
qualities  which  the  law  attaches  to  the  instrument  itself. 

It  is,  however,  urged  on  the  part  of  the  plaintiff  in  error,  that 
as  Westfeldt  sues  as  the  indorsee  of  Bliss,  and  the  evidence 
shows  that  he  did  not  become  the  holder  of  the  note  until  after 
the  rendition  of  the  decree  against  Lacy,  he  is  bound  by  it,  as 
the  privy  of  Bliss,  who  was  a  party  defendant  to  the  chancery 
proceeding.  It  is  true,  as  a  general  rule,  that  a  judgment  or 
decree  is  binding  on  parties  and  privies;  but  technically  speak- 
ing, there  can  be  no  privity  where  there  is  not  an  identity  of 
interest:  1  Greenl.  Ev.  523,  sec.  190.  Usually,  as  the  assignee 
of  a  chose  in  action  takes  it  subject  to  all  the  equities,  he  has 
precisely  the  same  interest  as  the  assignor;  but  this  is  not  the 
case  with  negotiable  paper,  taken  before  maturity,  for  value,  and 
without  notice.  The  holder,  under  such  circumstances,  may 
have  very  different  rights  from  the  party  from  whom  he  re- 
ceived it,  and  can  recover,  while  his  assignor  could  not.  This 
is  the  case  here.  Neither  Bliss  nor  Murdock  could  recover,  be- 
cause they  are  not  bona  fiie  holders,  while  Westfeldt,  upon  the 
evidence,  must  be  regarded  as  such;  and  in  this  respect,  his 
interest  is  not  identical  with  theirs,  and  he  is  not  bound  by  the 
decree. 

Our  decision  upon  these  points  is  conclusive  of  the  case,  and 
renders  it  unnecessaiy  to  consider  any  of  the  other  questions 
presented  in  argument. 

The  judgment  is  affirmed. 

QiBBONS,  J.,  not  sitting. 

Lis  Pehdeks,  Doctbiks  of,  does  not  Afplt  to  Neootiablb  Papsb  ne* 
gotiated  before  matarity;  See  the  note  to  Ntwman  v.  Cfiapman,  14  Am.  Doc 
778.  As  to  the  applicability  of  the  doctrine  to  transfera  of  peraonalty  gener- 
aUy,  see  the  same  note;  and  see  also  Cromwell  v.  Clay,  25  Id.  165;  T/ioms  v. 
Southard,  26  Id.  467;  FUUher  v.  Ferrel,  35  Id.  143.  The  foregoing  decision 
is  approved  on  this  point  in  Junction  R.  R.  Co.  v.  CUneyy  13  Ind.  163;  ^o- 
<tOfia/  Bank  v.  TeaeoB,  20  Wall.  88;  County  qf  Warren  v.  Marcy,  97  U.  a 
107;  Durant  v.  lovoa  Co,,  1  Woolw.  73;  8Ume  v.  Miott,  11  Ohio  St.  258. 

Judgments  and  Dscssss  Bind  Only  Parties  and  Privies:  AUxan^ 
ier  ▼.  Walter^  50  Am.  Dec.  688;  Vose  v.  Morton,  Id.  750,  and  notes. 
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Carroll  v.  State. 

[2S  ATJmAMA,  28.] 

MxBB  CiTZL  T&ssPAas  UPON  Man's  House,  unacoompanied  by  sach  fofoe 
as  to  make  it  a  breach  of  the  peace,  is  not  a  safBcient  provocation  to  ro- 
duoe  the  killing  of  the  trespasser  to  manslaughter,  if  committed  under 
circumstances  from  which  the  law  would  imply  malice. 

Whbrb  Trbspass  is  Fobcibls,  Owner  may  Resist  Entbt,  but  he  b 
not  justified  in  killing  the  treeinsser,  unless  it  is  necessary  to  prevent  a 
felonious  destruction  of  his  property,  or  to  defend  himself  against  loss  of 
life  or  great  bodily  harm. 

Where  Party  Kills  his  Assailant  when  there  is  not  reasonable  ground 
for  apprehending  imminent  danger  to  hia  person  or  property,  it  is  man- 
slaughter;  if  the  killing  is  accompanied  with  malice,  express  or  implied, 
it  ia  murder. 

Entry  into  Man's  House,  after  a  warning  not  to  enter,  does  not  neoesM* 
rily  constitute  a  forcible  trespass. 

Eyidenob  or  Threats  of  Violence  made  by  the  deceased  against  the 
prisoner  is  not  admissible  unless  the  same  was  communicated  to  the 
prisoner  previous  to  the  killing. 

Voluntary  Contession  or  Accused  respecting  the  act  he  committed, 
together  with  the  manner  in  which  the  same  was  rendered,  is  admisoi- 
ble  in  evidence. 

Appeal  from  the  circuit  court  of  Autauga.  The  appellant^ 
John  Carroll,  was  indicted  for  the  murder  of  John  Key.  The 
latter,  for  some  time  previous  to  the  murder,  was  living  with 
the  accused,  engaged  in  farming  on  shares.  They  had  some 
difficulty  about  the  compensation  the  deceased  was  to  receive, 
and  the  accused  notified  him  to  leave  his  place  before  a  given 
date,  notifying  him  also  that  if  he  ever  entered  his  dwelling- 
house  again  he  would  kill  him.  It  was  proved  that  on  the 
evening  on  which  the  killing  occurred  the  prisoner  took  the 
trunk  belonging  to  the  deceased  and  carried  it  and  some  cloth- 
ing which  belonged  to  him  to  the  gate  of  the  prisoner's  premises. 
Later  in  the  evening  a  gunshot  report  was  heard  at  the  prison- 
er's house,  and  the  deceased  was  found  dead  in  the  room  into 
which  he  had  entered  five  or  six  feet  before  he  was  shot,  his 
head  resting  on  the  door-sill,  his  trunk  lying  across  his  body, 
and  his  feet  towards  the  place  where  the  prisoner  was  sitting, 
with  a  gun  by  his  side.  The  state  offered  evidence  tending  to 
show  that  one  of  the  guards  asked  the  prisoner,  while  on  the 
way  to  jail,  "If  it  was  to  do  over  again,  would  he  do  it?" 
The  prisoner  replied,  **  Yes,  sirree,  Bob."  The  prisoner's  coun- 
sel objected.  The  objection  being  overruled,  he  excepted.  The 
state  then  asked  the  witness,  "What  was  the  manner  of  the 
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prisoner  when  he  made  the  reply  ?"  The  witness  answered  that 
"  his  manner  was  short."  Another  exception  was  taken.  The 
defendant  asked  the  court  to  instruct  the  jury  that  if  the  defend* 
ant  killed  Key  after  the  latter  '*  had  entered  the  dwelling-house, 
under  a  well-grounded  and  honest  belief,  created  by  all  the  cir- 
cumstances, that  it  was  necessary  for  him  to  kill  the  deceased  to 
protect  his  possession  of  his  dwelling-house,  then  the  prisoner 
could  not  be  couTicted  of  murder  in  either  degree."  The  court 
refused  to  give  the  charge,  and  the  defendant  excepted,  and 
appealed. 

Elmore  and  Yancey,  and  N,  Harris,  for  the  plaintiff. 

P.  T.  Sayre  and  T.  H.  WaUa,  for  the  state. 

By  Court,  Goldthwaitb,  J.  We  will  first  consider  the  que»« 
iions  presented  by  the  refusal  of  the  court  to  give  the  charge 
requested.  This  charge  was,  in  effect,  that  if  the  prisoner  acted 
under  a  well-grounded  apprehension,  created  by  all  the  drcum- 
Btances,.that  it  was  necessary  to  take  the  life  of  the  deceased  to 
protect  the  possession  of  his  own  dwelling-house,  he  could  not 
be  convicted  of  murder  in  either  degree.  To  ascertain  whether 
this  charge  asserted  a  sound  legal  proposition,  as  applicable  to 
the  evidence,  we  must  first  determine  the  extent  and  degree  of 
protection  which  the  law  affords  to  the  inhabitant  of  a  dWell« 
ing-house  in  maintaining  his  possession. 

Lord  Hale  says:  ''If  A.  fears,  upon  just  grounds,  that  B.  in- 
tends to  kill  him,  and  is  assured  that  he  provides  weapons,  and 
lies  in  wait  so  to  do,  yet  without  an  actual  assault  by  B.  upon 
A.,  or  upon  his  house,  to  commit  that  fact,  A.  may  not  kill  B. 
by  way  of  prevention;  but  he  must  avoid  the  danger  by  flight 
or  other  means;  for  a  bare  fear,  though  upon  a  just  cause,  gives 
not  a  man  power  to  take  away  the  life  of  another,  but  it  must 
be  an  actual  inevitable  danger  of  his  own  life:"  1  Hale  P. 
0.51. 

Again:  "A.  is  in  possession  of  the  house  of  B.  B.  endeavors 
to  enter  upon  him.  A.  can  neither  justify  the  assault  or  the 
beating  of  B.,  for  B.  had  the  right  of  entry  into  the  house;  but 
if  A.  be  in  possession  of  a  house,  and  B.  as  a  trespasser  enter 
without  title  upon  him,  A.  may  not  beat  him,  but  may  quietly 
lay  his  hands  upon  him  to  put  him  out,  and  if  B.  resists  and 
assaults  A.,  then  A.  may  justify  the  beating  of  him,  as  of  his 
own  assault.  But  if  A.  kills  him  in  defense  of  his  house,  it  is 
neither  justifiable  nor  within  the  principle  se  defendendo,  for  he 
entered  as  a  trespasser,  and  therefore  it  is,  at  least,  common  man- 
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slaughter;"  and  he  cites  HarcowrVs  Case  in  support  of  this, 
who  ''being  in  possession  of  a  house,  A.  endeavored  to  enter, 
and  shot  an  arrow  at  them  within  the  house,  and  Harcourt  from 
within  shot  an  arrow  at  those  who  would  have  entered,  and 
killed  one  of  the  company;  which  was  ruled  manslaughter,  and 
not  Be  defendendo,  because  there  was  no  danger  to  his  life  troxxk 
those  without:"  1  Hale  P.  C.  485,  486. 

Mr.  East,  in  his  Crown  Law,  lays  down  the  same  doctrine, 
almost  in  the  words  of  Lord  Hale,  and  cites  Cooifs  Case, 
reported  in  Cro.  Car.  537,  which  was  where  the  sheriff's  officer 
and  bailiffs,  having  civil  process  against  Cook,  called  to  him  to 
open  his  doors  because  he  had  such  process;  whereupon  Cook 
forbid  their  entrance;  upon  which  they  broke  the  window,  and 
then  came  to  the  door  and  tried  to  force  it  open,  breaking  off  one 
of  the  hinges,  upon  which  Cook  discharged  a  musket  and  killed 
the  officer,  and  it  was  held  manslaughter:  East's  Crown  Ijaw. 

Hawkins  says:  "  Neither  can  a  man  justify  the  killing  of  an- 
other in  defense  of  his  house  or  goods,  or  even  of  bis  person, 
from  a  bare  private  trespass;  and  therefore  he  that  kills  another 
who,  claiming  a  title  to  his  house,  attempts  to  enter  it  by  force, 
and  shoots  at  it,  or  that  breaks  open  his  windows  in  order  to 
arrest  him,  or  that  persists  in  breaking  his  hedges  after  he  was 
forl^idden,  is  guilty  of  manslaughter:"  Hawk.  P.  C.  83. 

It  is  to  be  remarked,  that  every  case  cited  by  these  authors, 
in  relation  to  a  homicide  committed  upon  an  assault  of  the 
dwelling-house,  was  one  of  actual,  positive  force,  exceeding  a 
mere  trespass;  and  in  the  case  of  the  trespasser  entering  with- 
out title,  while  Lord  Hale  admits  that,  in  case  of  resistance  and 
assault,  the  beating  of  him  may  be  justified,  he  says  that  if  A. 
kills  him  in  defense  of  his  house,  it  is  at  least  common  man- 
slaughter, for  the  reason  that  it  was  but  a  trespass;  but  we  are 
nowhere  told  that  taking  life  upon  an  assault  ia  less  culpable, 
under  the  same  circumstances,  than  the  same  act  upon  an 
assault  of  the  person.  The  rule  of  the  common  law  is,  that  a 
man  may  repel  force  by  force  in  defense  of  his  person,  habita- 
tion, or  property,  against  one  who  manifestly  endeavors,  by 
violence  or  surprise,  to  commit  a  known  felony,  such  as  rape, 
robbery,  arson,  burglary,  or  the  like;  and  in  these  cases  he  is 
not  obliged  to  retreat,  but  may  pursue  his  adversary  until 
he  has  freed  himself  from  all  danger:  1  East  P.  C.  271,  272; 
Fost.  271.  In  other  cases  the  law  requires  the  use  of  every  pre- 
caution consistent  with  safety,  even  to  flight  itself,  before  taking 
life;  unless,  indeed,  the  party  has  the  protection  of  his  housey 
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which  excoaes  him  from  retreating  further:  1  Hale  P.  C.  48i; 
1  Buss,  on  Cr.  545;  and  this^  we  think,  is  the  only  difference 
between  assults  upon  the  dwelling  and  upon  the  person,  but 
that  in  all  other  respects  they  are  governed  by  the  same  princi- 
ples. The  law  laid  down  in  Meadt^a  Case,  1  Lew.  C.  0.  Idl, 
tends  yeiy  strongly  to  support  the  views  we  have  expressed. 
There,  a  number  of  persons  who  had  abused  Meade  during  the 
day  came  in  the  night  to  his  house,  singing  songs  of  menace 
and  using  violent  language,  indicating  that  they  had  come  with 
no  friendly  or  peaceable  intention,  and  Meade,  under  the  appre- 
hension, as  he  alleged,  that  his  life  and  property  were  in  dan- 
ger, fired  a  pistol,  by  which  one  of  the  party  was  killed.  Hol- 
royd,  J.,  told  the  jury  "that  a  civil  trespass  will  not  excuse 
the  firing  of  a  pistol  at  a  trespasser  in  sudden  resentment  or  in 
anger.  If  a  person  takes  forcible  possession  of  another's  close, 
so  as  to  be  guilty  of  a  breach  of  the  peace,  it  is  more  than  a 
trespass.  So  if  a  man  with  force  invades  and  enters  the  dwell- 
ing of  another.  But  a  man  is  not  authorized  to  fire  a  pistol  on 
every  invasion  or  intrusion  of  his  house.  He  ought,  if  he  has 
a  reasonable  opportunity,  to  endeavor  to  remove  him,  without 
having  recourse  to  the  last  extremity.  But  the  making  of  an 
attack  upon  a  man's  dwelling,  and  especially  in  the  night,  the 
law  regards  as  equivalent  to  an  assault  upon  a  man's  person;  for 
a  man's  house  is  his  castle,  and  therefore,  in  the  eye  of  the  law, 
it  is  equivalent  to  an  assault;  but  no  words  and  singing  are  an 
assault,  nor  will  they  authorize  an  assault  in  return."  Our  con- 
clusion is,  that  a  mere  civil  trespass  upon  a  man's  house,  unac- 
companied with  such  force  as  to  make  it  a  breach  of  the  peace, 
would  not  be  a  provocation  which  would  reduce  the  killing  to 
manslaughter,  if  it  was  done  under  drcumstances  from  which 
the  law  would  imply  malice,  as  with  a  deadly  weapon.  For 
trespasses  with  force  it  may  be  murder  or  manslAighter,  accord- 
ing to  the  circumstances.  The  owner  may  resist  the  entry,  but 
he  has  no  right  to  kill,  unless  it  be  rendered  necessary  to  pre- 
vent a  felonious  destruction  of  his  property,  or  to  defend  him- 
self against  loss  of  life  or  great  bodily  harm.  If  he  kills  when 
there  is  not  a  reasonable  ground  of  apprehension  of  imminent 
danger  to  his  person  or  property,  it  is  manslaughter;  and  if 
done  with  malice,  express  or  implied,  it  is  then  murder. 

The  rule  as  to  the  extent  of  protection  to  the  dwelling  being 
ascertained,  there  is  but  little  difficulty  in  its  application  to  the 
facts  as  stated  upon  the  record.  It  is  conceded  most  fully,  that 
if  the  evidence  shows  an  assault  upon  the  house  or  the  person, 
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under  circumstances  which  would  create  a  reasonable  apprehen- 
sion— ^that  iSy  a  just  apprehension  in  the  mind  of  a  reasonable 
man-— of  the  design  to  commit  a  felony  with  force,  or  to  inflict 
a  personal  injury  which  might  result  in  loss  of  life  or  great 
bodily  harm,  the  danger  of  the  design  being  carried  into  execu- 
tion being  imminent  and  present,  the  person  in  whose  mind 
such  an  apprehension  is  induced,  and  over  whose  person  or 
property  such  danger  is  impending,  may  lawfully  act  upon  ap- 
pearances and  kill  the  assailant.  The  law,  in  such  a  case,  would 
not  require  that  the  danger  should  be  real — that  the  peril  should 
actually  exist;  but  it  does  require  that  the  appearances  should 
be  such  as  would  excite  a  reasonable  apprehension  of  such  peril; 
and  if  such  appearances  do  not  exist,  the  killing  would  be  either 
murder  or  manslaughter. 

Assuming,  therefore,  that  the  deceased  came  to  his  death  by 
the  act  of  the  prisoner,  and  by  the  use  of  a  deadly  weapon,  and 
in  the  aspect  of  the  case  as  presented  by  the  charge  requested, 
the  question  is  simply  whether  the  act  was  done  under  the  neces- 
sity, real  or  apparent,  which  the  law  requires.  If  it  was  not,  it 
follows  necessarily  that  the  prisoner  was  guilty  either  of  murder 
or  manslaughter;  and  if  there  was  any  evidence  which  tended 
to  show  that  such  necessity  existed,  the  charge  requested  should 
have  been  given.  Without  referring  to  the  evidence  in  detail,^ 
it  is  sufficient  to  observe  that  the  bill  of  exceptions  shows  that 
none  was  offered  of  any  act  of  violence  on  the  part  of  the  de- 
ceased, either  in  making  the  entry  into  the  house,  or  after  it  had 
been  made,  unless  the  entry  itself,  after  he  had  been  warned  not 
to  enter,  might  be  regarded  as  an  act  of  violence.  When  the 
law  speaks  of  a  forcible  trespass,  it  means  such  a  trespass  aa 
would  amount  to  a  breach  of  the  peace.  Entering  the  house 
after  a  warning  had  been  given  would  have  aggravated  the  tres- 
pass; but  if  doSe  without  force,  it  would  not  have  been  a  breach 
of  the  peace.  The  whole  evidence,  therefore,  consisted  of  the 
previous  threats  made  by  the  deceased  and  the  trespass  com- 
mitted b}'  him.  The  threats,  however,  did  not  change  the  char- 
acter of  the  trespass,  and  convert  it  into  a  trespass  with  force. 
We  have  seen  that,  although  a  forcible  trespass  upon  the  dwell- 
ing-house may,  in  some  cases,  authorize  the  killing  of  the 
assailant,  yet  it  is  not  every  invasion  even  of  this  character  upon 
a  man's  dwelling  which  will  reduce  the  killing  to  manslaughter. 
The  charge  requested  referred  solely  to  the  right  of  the  prisoner 
to  protect  the  possession  of  his  house,  and  the  circumstances, 
therefore,  must  tend  to  prove  a  reasonable  apprehension  on  his 
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part  of  the  existence  of  soch  a  state  of  facts  as  would  lelieye  him 
from  the  crime  of  murder.  Taken  in  connection  with  the  evi- 
dence, then,  the  charge  asserted  the  proposition  that  where  the 
evidence  established  only  a  trespass  without  force,  it  tended  to 
create  a  reasonable  apprehension,  not  only  that  it  was  committed 
with  force,  but  under  such  circumstances  as  would  be  sufficient 
to  reduce  the  killing  to  manslaughter.  We  think  there  was  no 
error  in  the  refusal  of  this  chaise. 

In  relation  to  the  threats  of  personal  violence  made  by  the 
deceased  toward  the  prisoner,  which  were  excluded,  we  also 
think  there  was  no  error.  The  record  shows  they  were  not 
communicated  to  the  prisoner,  and  we  can  not  therefore  regard 
his  action  as  having  been  influenced  by  them.  But  it  is  urged 
these  were  admissible  to  show  the  character  of  the  conduct  of  tbe 
deceased  in  entering  the  house  after  he  had  been  warned  not  to 
do  so.  The  utmost  that  the  threats  could  show  in  this  aspect 
was,  that  the  deceased  entered  the  house  of  the  prisoner  with 
the  intention  of  inflicting  personal  violence  upon  him,  but  the 
record  does  not  show  that  any  such  violence  was  offered  or  at- 
tempted; besides,  we  are  not  informed  as  to  the  precise  character 
of  the  threats,  and  it  is  not  every  species  of  personal  violence, 
even  when  offered  against  a  man  in  his  own  house,  that  will 
reduce  a  homicide  to  the  offense  of  manslaughter  when  com- 
mitted with  a  deadly  weapon.  Declarations  of  this  character 
can,  in  general,  only  be  received  when  they  constitute  part  of 
the  res  gestoe,  and  as  they  were  made  a  fortnight  before  the  fact 
to  which  they  were  referred,  were  not  admissible  on  this  ground. 

The  only  remaining  question  is,  whether  the  court  erred  in 
its  rulings  in  relation  to  the  testimony  of  Goree.  It  is  urged, 
on  the  part  of  the  prisoner,  that  the  objection  to  this  evidence 
should  have  been  sustained  for  the  reason  that  the  question 
asked  by  the  witness  assumed  his  guilt,  and  was  therefore  calcu- 
lated to  entrap  him.  We  have  found  no  case  which  held  that 
a  question  which  assumed  the  guilt  of  the  prisoner  was  neces- 
sarily calculated  to  entrap  him;  and  where  that  is  not  the  case, 
we  can  perceive  no  sound  reason  for  rejecting  the  evidence 
upon  the  ground  alone  that  the  question  in  reply  to  which  the 
confession  was  made  assumed  the  guilt  of  the  party  charged. 
The  true  test,  we  apprehend,  is  to  ascertain  whether  the  con- 
fession was  made  under  circumstances  which  were  calculated  to 
render  it  untrue;  and  upon  this  principle,  if  it  be  made  under 
the  slightest  inducement  of  hope  or  fear,  excited  by  one  having 
authority,  it  can  not  be  received.     There  may  be  questions  so 
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artfully  put  that  the  party  to  whom  they  are  directed  may,  in 
answering  them,  not  be  aware  of  the  effect  of  his  answer;  and  if 
admitted,  it  may  be  regarded  as  a  confession  when  it  was  not 
intended  as  such  by  him;  and  this  we  think  was  the  most  that 
was  meant  by  the  dictum  in  the  case  of  CommonweaUh  y.  Mbsler^ 
4  Fa.  St.  264.  The  case  of  State  v.  Clarissa,  11  Ala.  57,  is  not 
authoritatiye  on  this  point,  as  the  decision  was  correct  on  the 
ground  that  the  confession  was  made  under  the  influence  of  the 
previous  punishment  the  slave  had  received.  In  the  case  before 
us  we  do  not  think  the  question  was  at  all  calculated  to  entrap 
the  prisoner,  and  the  objection  on  that  ground  is  not  tenable. 

It  is,  however,  insisted  that  the  evidence  should  have  been 
rejected,  for  tfie  reason  that  neither  the  question  nor  the  answer 
pointed  directly  to  the  commission  of  the  offense.  The  ques- 
tion, it  is  true,  did  not  refer  in  direct  terms  to  the  act  with 
which  the  prisoner  was  charged;  but  we  think  that  under  the 
circumstances  it  could  not  properly  have  been  referred  to  any 
other  act.  We  must  presume,  in  the  absence  of  evidence  to  the 
contrary,  that  the  prisoner  was  possessed  of  ordinary  intelli- 
gence, and  if  he  was,  the  true  import  of  the  question  addressed 
to  him,  after  he  had  been  committed  for  the  murder  of  the  de- 
ceased by  a  person  in  whose  custody  he  was,  could  not  well 
have  been  misunderstood.  We  think  it  was  sufficient  to  go  to 
the  jury,  leaving  its  weight  to  be  determined  by  them. 

Neither  do  we  think  the  court  erred  in  overruling  the  objec- 
tion either  to  the  question  or  the  answer,  as  to  the  manner  of 
the  prisoner.  His  answer  to  the  question  which  preceded  the 
one  objected  to  was  of  a  character  which  rendered  his  manner, 
at  the  time  it  was  said,  very  proper  to  go  to  the  jury  for  the 
purpose  of  determining  the  degree  of  weight  to  which  his 
answer  was  entitled.  If  his  manner  had  been  that  of  the  jester 
or  buffoon,  however  unsuitable  it  would  have  been  to  the  occa- 
sion, it  might  have  diminished  the  weight  that  the  jury  would 
otherwise  have  attached  to  it.  In  the  answer  of  the  witness, 
we  see  nothing  to  object  to.  It  used  a  term  perfectly  well 
understood  when  applied  to  an  answer,  and  was  no  more  a 
conclusion  than  if  he  had  used  the  word  "  quick"  or  "  angry." 

There  is  no  error  in  the  record,  and  the  judgment  is  affirmed. 


MuRDEi^  What  Constitutes.— The  use  of  a  deadly  weapoo  in  a  trespass 
upon  property  is  sufiScieDt  to  constitute  the  killing  a  murder:  Roberts  v. 
StaU^  55  Am.  Dec.  97,  and  note  thereto. 

The  principal  case  was  cited  in  KoUs  v.  State,  26  Ala.  31,  to  thtt 
point  that  a  mere  trespass  upon  the  person  and  liberty  of  the  slayer,  which 
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ereated  no  naaonable  belief  in  hia  mind  thai  tho  trespMMnroold  oommit 
any  felony  or  do  him  any  great  bodily  harm,  ooold  not  be  pennitted  to  oon- 
atitate  an  ezenae  for  the  person  committing  the  mnrder. 


Rawls  v.  Doe  ex  dem.  Kennedy. 

[23  Alabama  9M.) 

Rktbosfbctivs  Law  is  Valid  which  does  not  impair  or  defeat  vested  rii^tn 

Whsbb  Two  Statutes  abx  so  iKoomnsTXirT  that  they  can  not  stand 
together,  the  last  repeals  the  first. 

Whkrs  Posbsssion  was  Bboun  under  an  act  which  barred  rights  of  entiy 
after  a  lapse  of  twenty  years,  and  that  act  was  af terwarda  amended  so 
as  to  bar  the  right  after  a  lapse  of  ten  years:  AeU,  that  possessions  com- 
mencing under  the  old  law  were  governed  by  the  act  which  first  effected 
a  bar  in  their  favor. 

Whxkb  Sepabats  DsmsBS  abe  Laid  from  several  co-tenants  or  oopar- 
oeners,  and  the  statute  of  limitations  has  effected  a  bar  against  one  of  tha 
lessors,  a  recovery  may  be  had  on  the  demises  from  the  others  to  the  ex* 
tent  of  their  title. 

EjEOTMEirr.  Appeal  tiom  the  circuit  court  of  Mobile.  The 
declaration  laid  joint  and  several  demises  from  Oscar  Kennedy, 
Charles  S.  Shrieve  and  Mary,  his  wife,  and  Ella  Walker,  heirs 
at  law  of  Joseph  P.  Kennedy.  The  following  are  the  facts: 
William  E.  Kennedy,  in  1817,  being  the  legal  holder  of  a  Span- 
ish claim  for  lands  in  Mobile  originally  granted  to  Thomas 
Price,  executed  his  deed  to  Joseph  P.  Kennedy  for  the  undi- 
vided half  of  ten  acres  of  this  tract.  The  latter  entered  into 
possession,  and  six  years  afterwards  died,  leaving  the  parties 
above  mentioned  as  heirs  at  law.  In  1824,  Joshua  Kennedy 
purchased  from  William  E.  Kennedy  his  interest  in  the  Price 
claim,  with  notice  of  this  deed,  and  subsequently  had  the  land 
confirmed  to  him  by  act  of  congress.  In  1833  the  land  was 
conveyed  to  William  F.  Gleaveland  and  others  by  deed  with 
warranty.  Subsequently  the  tract  was  divided  into  small  lots, 
and  John  F.  Bawls  purchased  one  lot,  deriving  his  title  to  the 
same  from  Gleaveland.  The  case  as  above  stated  was  agreed 
upon  by  counsel,  the  parties  thereto  submitting  their  right  to  a 
recovery  either  for  the  whole  or  a  part  of  the  lot  above  men- 
tioned, reserving  their  right  to  appeal.  It  was  also  agreed  that 
Mrs.  Shrieve  and  the  mother  of  Ella  Walker  were  minors  at 
the  time  of  their  father's  death.  The  coiirt  rendered  judgment 
for  the  plaintiff  on  the  case  as  above  stated,  and  an  appeal  was 
taken. 

Ax.  Dao.  Toil.  LVm— 19 
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Stewart^  Chandler^  and  EamiUon,  for  the  plaintiff. 
Cuthbert  and  SewaU^  for  the  defendants. 

By  Court,  GoLDTHWArrE,  J.  Under  the  decisions  of  this  court 
inHaUett  y.  Doe,  7  Ala.  882;  Doe  y.  Jones,  11  Id.  63;  and  Kenned}^ 
y.  Kennedy,  2  Id.  571,  Joseph  P.  Kennedy,  by  yirtue  of  the  deed 
from  William  E.  Kennedy,  obtained  title  to  an  undiyided  half 
of  the  premises  sued  for.  This  title  at  his  death  descended  to 
his  heirs  at  law,  who  are  the  lessors  of  the  plaintiff;  and  the  only 
question  really  made  upon  the  record  is  as  to  the  effect  of  the 
statute  of  limitations  in  diyesting  the  heirs  of  their  title  thus 
acquired. 

In  this  aspect  of  the  case,  the  first  question  is,  whether  the 
proyiso  which  is  found  in  the  first  section  of  the  act  of  1843, 
Clay's  Dig.  329,  sec.  92,  applies  to  the  whole  act  or  is  to  be  con- 
fined to  the  section  to  which  it  is  attached.  As  the  natural  and 
appropriate  office  of  a  proyiso  is  to  restrain  or  qualify  some  pre- 
ceding matter,  we  think,  upon  sound  principles  of  construction, 
it  should  be  confined  to  what  precedes,  unless  it  is  clear  that  it 
was  intended  to  apply  to  subsequent  matter.  In  the  present 
case,  we  can  perceiye  no  good  reason  why  the  limitation  of  the 
proyiso  should  be  extended  to  the  second  section;  on  the  con- 
trary, the  effect  of  such  an  application  would  be  to  giye  to  that 
section  a  partially  retroactiye  operation,  which,  although  it  is 
allowed,  is  not  a  construction  fayored  by  courts.  The  whole, 
argument  of  the  plaintiff  in  error  upon  this  point  is  based  upon 
the  use  of  the  word  "  act"  in  the  proyiso;  and  although  this 
word  in  its  ordinary  acceptation  would  include  the  entire  stat- 
ute, it  is  not  so  definite  in  its  meaning  that  it  may  not  be  applied 
to  a  complete  and  independent  section,  if  found  in  connection 
with  it.  We  think  it  more  probable  that  the  word  "  act"  was 
used  as  the  synonym  of  *'  section  "  than  that  the  proyiso  was  in- 
tended to  apply  to  subsequent  matter.  We  do  less  yiolence  to 
the  usual  meaning  of  the  word  in  the  one  case  than  to  the  ob- 
jects of  the  proviso  in  the  other.  The  case  of  Cox  y.  Davis^  17 
Ala.  714  [52  Am.  Dec.  199],  supports  the  yiew  we  haye  taken, 
and  although  the  decision  upon  this  point  may  not  haye  the 
force  of  an  adjudication,  we  all  concur  that  the  correct  construo- 
tion  was  given  to  the  proviso  in  that  case,  and  that  its  applica- 
tion was  properly  confined  to  the  first  section. 

The  only  remaining  question  is,  whether  that  portion  of  the 
statute  of  limitations,  Clay's  Dig.  327,  sec.  83,  is  repealed  bj 
the  statute  of  1843,  Id.  329,  sec.  93. 
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By  the  first  of  these  acts  it  is  provided  that  "  no  person  who 
has  any  right  or  title  of  entiy  unto  any  lands  shall  make  an  entiy 
thereon  but  within  twenty  years  after  such  right  or  title  has 
accrued."  The  second  section  of  the  last  act  limits  all  actions 
for  the  recoTeiy  of  lands  to  ten  years  after  the  accrual  of  the 
cause  of  action,  but  contains  no  repealing  clause. 

It  is  unquestionably  true,  that  although  the  law  does  not 
faTor  the  repeal  of  statutes  by  implication,  yet  if  the  provisions 
of  two  statutes  are  so  inconsistent  that  they  can  not  both  stand 
together,  the  law  repeals  the  first:  Wyman  v.  Campbell,  6  Port. 
219  [31  Am.  Dec.  677];  Kinney  v.  MaUory,  3  Ak.  626.  Are  the 
provisions  of  the  two  statutes  we  are  discussing  so  inconsistent 
that  they  can  not  stand  together?  We  have  repeatedly  held 
that  the  act  of  1843  was  not  retroactive  in  its  operation:  Henry 
T.  Thorpe,  14  Id.  103;  Doe  v.  Haskin$,  15  Id.  619  [50  Am.  Dec. 
154];  Cox  V.  Davis,  17  Id.  714  [52  Am.  Dec.  199];  and  the  cor- 
rectness of  these  decisions  upon  this  point  is  not  questioned. 
The  subject,  therefore,  on  which  the  act  of  1843  operates  can 
only  be  a  possession  which  has  continued  ten  years  subsequent 
to  its  enactment.  On  what  does  the  act  of  1802  operate  ?  The 
answer  is.  Upon  a  possession  of  the  period  it  prescribes,  and 
which  is  not  covered  by  the  act  of  1843.  We  say  "  not  covered 
by  the  act  of  1843,"  for  the  reason  that  when  the  possession 
which  is  required  to  operate  as  a  bar  by  that  act  becomes  com- 
plete, it  is  then  brought  vnthin  and  of  course  governed  by  its 
provisions;  but  until  then  the  last  act  can  not  operate  upon  it. 
If  a  possession  can  exist  under  the  first  act,  separately  and  in- 
dependently of  that  which  is  required  under  the  last,  then, 
although  both  acts  may  relate  to  the  same  subject,  the  matter 
on  which  they  operate  is  not  the  same,  and  the  rule  laid  down 
by  Judge  Collier  in  Wyman  y,  CampbeU,  supra,  applies:  **  That, 
although  two  statutes  be  seemingly  repugnant,  yet  if  there  be  no 
clause  of  non  obstante  in  the  latter,  they  shall,  if  possible,  have 
such  construction  as  that  the  latter  may  not  be  a  repeal  of  the 
former  by  implication." 

Upon  the  application  of  this  rule,  it  would  seem  to  follow  nec- 
essarily that  the  act  of  1802  remains  in  force  as  to  possessions 
commenced  under  it  until  the  possession  is  covered  by  the  act 
of  1843.  This  construction  results  from  the  prospective  opera- 
tion of  the  last  act,  and  is  in  harmony  with  the  general  princi- 
ples of  law  and  the  spirit  of  the  English  as  well  as  the  American 
decisions:  Wilkins  on  Lim.  140-147;  Cochran  v.  SpQlar,  Vem. 
k  S.  468;  Eakin  t.  Baah,  12  Serg.  &  B.  830;  WiUiamsm  v. 
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Field,  2  Sandf.  Ch.  633;  and  we  maj  also  add  that  it  is  in  con- 
formity with  the  doctrine  of  the  civil  law:  Delvincourt,  Code 
Civil,  633;  2  Vazeille,  Traite  des  Prescriptions,  arts.  789,  790. 

A  still  stronger  argument,  however,  in  support  of  the  conclu- 
sion to  which  we  have  arrived  is  to  be  found  in  the  intention  of 
the  legislature,  as  deducible  from  the  act  of  1843.  Upon  this 
matter  we  think  there  can  be  no  difference  of  opinion.  The 
fitatute  speaks  for  itself,  and  says  that  the  bar  arising  from  ad- 
verse possession  is  to  be  diminished  in  one  class  of  real  actions 
to  one  fourth,  in  writs  of  right  to  one  third,  and  in  all  other  real 
actions  to  one  half  of  the  time  which  had  previously  been  re- 
quired; thus  being,  in  effect,  a  legislative  declaration  that  the  time 
which  WAS  necessary  under  the  old  law  to  effect  a  bar  was  too 
long;  and  in  the  face  of  this  declaration,  we  are  called  upon  to 
sustain  a  construction  directly  the  reverse  of  that  which  is  indi- 
•cated  by  the  act  as  the  policy  of  the  law — a  construction  which 
would,  in  many  instances,  have  the  effect  of  increasing  the  time 
•required  to  complete  a  bar,  and  which,  in  extreme  cases,  would 
liave  the  singular  effect  of  adding  to  the  possession  the  same 
number  of  years  which  the  legislature,  in  effect,  declare  ought 
to  be  taken  from  it.  It  would  present  a  singular  anomaly,  not 
io  say  absurdity,  in  legislation,  for  the  law-maker  to  declare 
that  the  period  of  possession  required  to  bar  an  outstanding 
title  was  too  long,  and  at  the  same  moment  enact  a  statute 
^which  would  increase  that  period.  To  give  to  the  statute  the 
construction  insisted  on  would  not  only  be  in  violation  of  weU- 
settled  legal  principles,  but  directly  subversive  of  the  will  of 
the  legislature,  and  if  adopted  must  tend  materially  to  impair 
-the  confidence  of  the  community  in  the  soundness  and  practical 
^ood  sense  of  legal  distinctions. 

We  have  elaborated  our  views  as  to  the  operation  of  these 
statutes  more  than  we  should  have  done,  for  the  reason  that  it 
iias  been  urged  that  the  question  we  have  discussed  is  not  an 
•open  one  in  this  court — ^that  a  different  construction  was  given 
to  the  act  of  1843  in  the  case  of  Henry  v.  Thorpe,  14  Ala.  103, 
And  that  the  construction  there  given  was  recognized  and 
affirmed  in  the  later  cases  of  Doe  v.  Haakins,  15  Id.  619  [50  Am. 
Dec.  154],  and  Cox  v.  Davis,  17  Id.  716  [52  Am.  Dec.  199]. 
If  this  be  so,  and  the  construction  thus  given  was  made  under 
such  circumstances  as  to  give  to  these  cases  the  force  of  adjudi- 
cations upon  the  questions  here  presented,  whatever  may  be  our 
own  views  as  to  their  correctness,  we  should  feel  bound,  from  a 
just  regard  to  the  rights  of  others,  who  may  be  supposed  to  have 
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titles  under  them,  to  adhere  to  the  rule  which  they  have 
established.  The  erila  arising  from  a  wrong  decision,  great  as 
they  may  be,  would,  in  our  opinion,  weigh  but  little  in  com* 
parison  with  the  consequences  which  might  ensue  to  the  com* 
munity  from  the  establishment  of  a  precedent  under  which  the 
most  solemn  adjudications  of  this  court  in  relation  to  the  titles 
of  real  property  might  be  questioned  and  abrogated.  The  doo- 
Izine  of  the  English  courts  is  to  adhere  to  the  authority  of  ad- 
judged cases,  ''where  they  have  been  so  clearly,  so  often,  or  so 
long  established  as  to  create  a  practical  rule  of  property,  not- 
withstanding they  may  perceive  the  hardship  or  not  perceive 
the  reasonableness  of  the  role:"  1  Kent's  Com.  478. 

"The  absurdity  of  Lord  Lincoln's  Case,  Show.  P.  C.  154, 
said  Lord  Mansfield,  "is  shocldng;  however,  it  is  now  law: 
Doe  V.  PoU,  2  Doug.  722.  But  we  must  be  careful  to  confine 
this  rule,  as  to  the  authority  of  adjudged  cases,  to  the  points 
actually  decided  and  the  true  principles  of  the  decision.  In 
every  court,  if  a  case  varies  from  the  facts  and  circumstances  of 
preceding  authorities,  the  judge  is  at  liberty  to  found  a  new  de- 
cision on  these  circumstances:  Lord  Eldon,  8  Dow.  112;  and  ii 
has  never  been  asserted  that  we  are  aware  of  by  any  court,  that 
eveiything  which  is  said  by  the  judge  in  delivering  his  opinion 
is  to  be  taken  as  law,  or  that  his  argument  upon  legal  questions^ 
not  properly  arising  upon  the  facts  of  the  case,  is  to  be  regarded 
with  the  deference  due  alone  to  the  true  principles  on  which  the 
decision  should  rest:  Best,  0.  J.,  in  BicJuirdson  v.  MeUish^  2 
Bing.  229.  With  these  remarks,  we  proceed  to  an  examination 
of  the  several  cases  which  are  relied  upon  by  the  defendant  in 
error  to  sustain  the  position  that  the  act  of  1802  is  repealed  l^ 
the  act  of  1843. 

In  Henry  v.  Thorpe,  supra,  which  was  a  writ  of  right  barred 
in  thirty  years,  under  the  ninth  section  of  the  act  of  1802,  the 
action  was  brought  in  1845,  and  the  adverse  possession  com- 
menced in  1818.  Collier,  0.  J.,  who  delivered  the  opinion  of 
the  court,  in  stating  the  question  presented,  says:  "We  come 
now  to  consider  the  case  with  respect  to  the  statute  of  limita- 
tions. The  statute  of  thirty  years  had  not  completed  a  bar  in 
1845,  when  the  present  action  was  instituted,  and  the  question 
is,  whether  that  statute,  in  connection  with  the  act  of  Febmaxy, 
1843,  orihe  latter  in  itself,  constitutes  a  bar.  It  is  contended 
by  the  defendants  that  the  acts  of  1802  and  1843  must  operate 
proportionally,  and  that  as  five  sixths  of  the  period  of  limita- 
tions prescribed  by  the  former  had  elapsed  bef oie  the  latter 
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enacted^  one  sixth  of  the  time  prescribed  by  the  act  of  1843  be- 
ing added,  the  bar  would  be  perfect."    The  judge  then  proceeds: 
'<  We  have  not  been  able  to  find  any  decision  of  a  court  recog- 
nizing the  common  law  in  which  the  time  elapsed  under  a  re- 
pealed statute  of  limitations  has  been  taken  into  account,  to  help 
out  the  prescription  of  the  new  law,  when  the  period  required 
by  the  old  enactment  had  not  expired  previous  to  its  repeal. 
Such  a  doctrine  is  not  supported  by  the  civil  law.    The  citations 
of  the  counsel  for  the  plaintiff  show  that  civilians  do  not  entirely 
concur  in  their  opinions  on  this  question;  yet  the  majority  of 
them  and  the  best-reasoned   discussions  maintain  that  it  is 
competent  to  modify  the  terms  of  prescription  at  pleasure,  and 
where  the  prescription  has  not  been  completed  when  the  law 
was  changed,  the  past  shall  be  effaced,  and  the  substituted  law 
shall  determine  the  time  that  bars  a  recovery.     It  is  certainly 
allowable,  and  perhaps  would  be  altogether  just,  that  effect 
should  be  given  to  the  time  past,  whenever  a  change  is  made  in 
the  statute  of  limitations,  so  that  the  term  may  not  be  protracted; 
but  if  no  such  provision  is  made  by  the  new  law,  wjb  can  not 
perceive  by  what  authority  the  courts  can  give  to  both  statutes 
a  proportional  operation.     The  latter,  if  not  an  express,  will 
operate  as  an  implied  repeal  of  the  former,  and  thus  destroy  its 
effect  in  toio."    It  is  obvious,  from  the  statement  of  the  case, 
that  the  question  as  to  the  repeal  of  the  act  of  1802  by  that  of 
1843  was  not  presented  upon  the  facts.     The  possession  com- 
menced in  1818;  the  action  was  brought  in  1845;  so  that  thidy 
years,  the  time  required  under  the  first  act,  had  not  then  ex- 
pired.    The  bar  was  not  complete  until  the  second  act,  because  it 
had  not  then  been  passed  ten  years.    The  only  question  presented 
was  the  one  stated  in  the  opinion  of  the  court,  which  we  have 
quoted.     The  decision  was  correct,  for  the  reason  that  the  bar 
was  complete  under  neither  act  when  the  action  was  commenced. 
The  question  as  to  the  repeal  of  the  first  statute  does  not  appear 
to  have  been  made  by  the  counsel,  nor  did  it  properly  arise 
upon  the  record;  and  the  conclusion  that  such  was  the  case  was 
simply  stated  by  the  judge  by  way  of  argument,  and  appears  to 
have  been  based  upon  the  analogies  of  what  he  wrongly  con- 
ceived to  be  the  doctrine  of  the  civil  law  in  relation  to  prescrip- 
tions: Delvincourt  and  Vazeille,  supra.    The  vice  of  the  opinion 
is  not  in  the  result,  but  in  the  course  of  reasoning  by  which  the 
result  is  arrived  at.     It  is  evident  that  this  case  can  not  be  re- 
garded as  an  adjudication  of  the  question. 
In  Doev.  Hashins,  15  Ala.  620  [50  Am.  Dec.  154],  the  time  of 
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the  commenoement  of  the  action  does  not  appear  from  the  state- 
ment of  the  case  in  the  reports;  but  we  have  looked  into  the 
record,  and  find  that  the  action  was  brought  in  1847.  The  de- 
fendant relied  on  possession  under  a  bond  for  titles  executed  in 
1836,  coupled  with  the  payment  of  the  purchase  money.  His 
possession  not  being  sufficient  under  the  act  of  1802,  or  under  the 
act  of  1843,  unless  the  latter  operated  retrospectively,  the  ques- 
tion was  simply  as  to  the  oj>eration  of  that  act.  Collier,  C.  J. ,  rests 
the  case  on  Henry  v.  Thorpe,  supra.  Here,  also,  the  decision  was 
correct;  but  the  question  as  to  the  repeal  of  the  act  of  1802  was 
not  inYolved,  and  the  reiteration  of  a  portion  of  the  opinion  in 
the  former  case  does  not  render  it  authoritative  as  a  precedent, 
except  as  to  tha  point  actually  decided.  The  last  case,  that  of 
Cox  y.  Davis,  17  Ala.  714  [52  Am.  Dec.  199],  does  not  present 
the  question  at  all,  and  the  decision  at  the  most  goes  no  further 
than  to  sustain  the  prospective  operation  of  the  act  of  1843. 

We  recur  again  to  the  question.  Has  the  point  under  discus- 
sion been  adjudicated  in  either  of  the  three  cases  which  we  have 
examined?  We  have  shown  that  in  neither  of  them  was  the 
point  directly  presented,  nor  was  its  decision  incidentally  in- 
volved, or  required  to  be  made  in  order  to  reach  the  point  pre- 
sented. In  neither  of  the  cases  had  the  period  of  possession 
prescribed  by  the  act  of  1802  been  consmnmated.  Under  such 
circumstances,  we  can  not  regard  these  adjudications  as  conclu- 
sive of  the  question  presented  upon  the  present  record.  We 
must  regard  it  as  before  us  for  the  first  time,  and  give  to  the 
expressions  in  the  opinions  relied  on  only  such  weight  as  is 
properly  due  to  them  upon  principle  and  authority. 

Upon  the  fullest  consideration  of  the  question,  we  are  satis- 
fied that  the  doctrine  argumentatively  asserted  in  Henry  v. 
Thorpe,  supra,  that  a  change  of  the  period  of  prescription,  of  it- 
self, efijEhces  the  time  which  has  passed  under  the  old  law,  if  not 
sufficient  to  perfect  the  title,  and  that  prescriptions  commenced 
under  the  old  law,  in  all  cases  in  which  they  were  not  complete 
at  the  time  of  the  change,  must  be  determined  by  the  new  law, 
can  not  be  sustained.  We  hold  that  the  statute  of  1802  is  not 
repealed  by  the  act  of  1843,  and  that  prescriptions  commenced 
under  the  first  act  are  governed  by  it  until  they  fall  within  the 
operation  of  the  last,  and  the  consequence  is,  the  possession  of 
the  defendante  below  for  more  than  twenty  years  before  the 
commencement  of  the  action  furnished  a  full  defense  as  to  Oscar 
Kennedy. 

The  result  is,  that  upon  the  case  made  by  the  record,  the 


296  Tarleton  v.  Goldthwatte's  Heibs.    [Alabama^ 

plaintiff  was  entitled  to  recover,  on  the  separate  demises  laid 
in  the  declaration,  from  Charles  S.  Shrieve  and  Maiy,  his  wife, 
and  Ella  Walker,  one  undivided  sixth  of  the  lot  described  in 
the  consent  rule,  on  each  demise;  the  rule  being  that  where  the 
statute  runs  against  one  tenant  in  common  or  coparcener,  its 
operation  as  to  him  does  not  affect  the  co-tenants  who  are 
within  the  saving  of  the  statute,  upon  separate  demises  by 
them:  Roe  v.  Eowlston,  2  Taunt.  441;  Doe  d.  Lewis  v.  Barksdale, 
2  Brock.  436;  Jackson  v.  Sample ^  1  Johns.  Cas.  231;  DoolUUe  v. 
Blakesley,  4  Day,  265  [4  Am.  Dec.  218];  Sanford  v.  Buiion,  Id. 
810;  Culler  v.  MoUer,  13  Serg.  &  R.  356  [16  Am.  Dec.  604]. 
The  court  therefore  erred  in  giving  judgment  for  the  whole  of 
said  lot,  and  its  judgment  must  be  reversed,  -and  under  the 
rule  established  in  Edmonds  v.  Edmonds,  1  Ala.  401,  the  cause 
must  be  remanded. 

Retbospeotivs  Law,  VALiDnr  of:  See  Baugher  v.  Nelaon,  52  Am.  Deo* 
894»  and  note. 

Ck>NSTBUCTiON  OT  STATUTE. — A  Statute  should  be  construed  in  the  manner 
which  best  harmonises  it  with  the  constitution:  Bailey  v.  P,  W.  A  B,  B.  R* 
Co.,  44  Am.  Deo.  693. 

The  principal  case  was  cited  in  Pearce  y.  Bank  o/McbUe^  33  Ala»  603^ 
to  the  effect  that  a  later  statute  shall  not  repeal  an  older  one  by  implicatian, 
nnless  they  are  so  inconsistent  that  they  can  not  stand  togBther. 


Tableton  v.  (xoldthwaite's  Heibs. 

[23  Alabama,  dA6.] 

1m  Judgment  at  Law  is  Rbvebsed,  it  abrogates  the  whole  judgment^ 
and  places  the  parties  to  the  action  in  a  position  as  if  the  judgment  had 
neyer  been  rendered. 

ICehorakDa  prom  Books  and  Written  Documents,  when  produced  in 
response  to  a  call  in  the  bill,  are  evidence  in  the  cause,  but  are  not  neces- 
sarily concluBiye  evidence  of  the  facts  which  they  tend  to  establish. 

Statute  op  Limitations  does  not  Applt  in  Gases  op  Dibeot,  Express 
Trust,  as  between  the  trustee  and  his  cestui  que  trwtt,  but  relief  should  be 
sought  within  a  reasonable  time. 

Wherever  there  is  Statutory  Bar  at  Law,  the  same  period  is  by 
analogy,  or  rather  in  obedience  to  the  statute,  adopted  as  a  bar  in 
equity. 

Kekant  in  Common  who  obtained  a  conveyance  from  his  co-tenant  for  the 
purpose  of  mortgaging  the  entire  estate,  and  bound  himself  to  reconvey 
one  half  of  the  land  after  the  mortgage  is  raised,  but  who  rents  out  the 
premises  and  collects  the  rents,  becomes,  as  to  these  rents  and  profits,  a 
trostee  by  implication  for  his  co-tenant. 
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Tenant  ik  Common  Rxcbiyiho  Bjutts  under  an  implied  trust  for  hie  oo 
tenant  la  chargeable  with  interest  on  the  aroonnt  foond  in  his  hai.d8 
from  the  time  of  its  receipt. 

Ik    CHA27CBBT   GaSXS,   WHERK  DbCKEX  is  VOLUIITABILT   EXSCUTU)  hj  the 

parties,  and  the  plaintifT  reoeires  the  money  decreed  to  him,  he  is  not 
estopped  from  prosecnting  an  appeal  by  reason  of  such  receipt 

Appeal  from  the  chancery  court  of  Mobile.  This  bill  wab 
filed  by  Cteorge  W.  Tarleton  against  the  administrator  and  heirs 
of  Henry  Goldthwaite,  deceased,  seeking  a  reconveyance  of 
one  half  of  a  certain  lot  in  the  city  of  Mobile,  and  for  an  ac- 
count of  the  rents  of  the  same.  The  bill  alleged  that  Tarleton 
and  Goldthwaite,  in  1837,  were  tenants  in  common  of  the  land 
alluded  to,  and  Tarleton,  at  the  request  of  Goldthwaite,  con- 
Teyed  the  same  to  him.  The  conveyance  was  made  in  order 
that  Goldthwaite  could  effect  a  loan,  he  wishing  to  have  the 
entire  legal  title  in  himself  for  the  purpose  of  mortgaging  the 
same  in  order  to  effect  the  loan.  By  the  terms  of  the  convey- 
ance Goldthwaite  bound  himself  to  raise  all  incumbrances 
created  by  him  on  the  property,  and  to  reconvey  one  undivided 
half  of  the  same  to  Tarleton  whenever  the  incumbrances  were 
raised.  Goldthwaite,  after  the  conveyance  had  been  made, 
took  the  entire  management  of  the  premises,  renting  them  and 
collecting  the  rents.  For  a  time  he  accounted  to  Tarleton  for 
the  half  of  the  rente,  and  then  ceased.  Shortly  before  the  death 
of  Goldthwaite,  Tarleton  called  on  him  for  a  settlement.  The 
former  promised  to  comply,  but  was  prevented  from  doing  so  by 
his  death.  His  administrator  admitted  the  interest  claimed  in 
the  land,  but  denied  the  indebtedness  for  rents,  and  pleaded 
the  statute  of  limitations.  When  the  cause  was  submitted,  the 
chancellor  rendered  his  decree  for  a  reconveyance  of  one  half  of 
the  premises,  and  an  accounting  for  the  rents  and  profits  of  the 
same  for  the  six  years  next  preceding  the  filing'of  the  bill.  The 
plaintiff  asked  that  interest  be  allowed  on  the  sums  collected, 
and  excepted  to  the  plaintiff's  recovery  being  limited  to  the 
period  prescribed  by  the  chancellor.  The  exception  being  over- 
ruled, plaintiff  appealed. 

Hopkins  and  Jones,  for  the  plaintiff. 
Campbell  and  Chandler,  for  the  defendants. 

By  Court,  Gibbons,  J.  A  motion  is  made  in  the  present  case 
to  dismiss  the  appeal,  on  the  ground  that  the  decree  of  the  chan- 
cellor has  been  executed  by  the  defendants,  and  acquiesced  in 
on  the  part  of  the  complainant.  This  motion  is  predicated  on 
the  cases  of  HaU  v.  Hrabrowski,  9  Ala.  278,  and  Bradford  v.  Bush, 
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10  Id.  274.  These  were  cases  at  law  where  writs  of  error  had 
been  sued  out  and  prosecuted  in  this  court,  and  pending  the 
litigation,  the  plaintiff  below  had  collected  his  judgment  by 
execution.  On  the  judgment  being  reversed  bj  this  court,  a 
motion  founded  upon  the  fact  that  the  judgment  below  had  been 
coerced  by  due  process  of  law  was  made  in  this  court  to  dismiss 
the  writ  of  error  or  stay  the  certificate  of  reversal  until  the 
plaintiff  should  restore  to  the  defendant  what  he  had  thus 
coerced  from  him  on  a  judgment  then  reversed  and  held  for 
naught  at  his  own  instance.  The  court  entertained  the  motion 
in  both  the  cases,  and  denied  the  party  the  right  to  prosecute 
his  judgment,  by  enforcing  its  collection  at  the  same  time  that 
he  is  seeking  a  reversal  of  it;  and  the  court  intimate,  in  the 
latter  case,  that  if  a  motion  had  been  made  to  dismiss  the  writ 
of  error  before  the  case  was  tried  in  the  supreme  court  on  the 
facts  disclosed  on  the  motion  then  on  trial,  such  motion  would 
have  prevailed. 

The  same  principle  was  afterwards  invoked  in  the  cases  of 
McCreelis  v.  Hinkle,  17  Ala.  459,  and  in  Knox  v.  Steele,  18  Id. 
815  [54  Am.  Dec.  181].  These  were  cases  originating  in  the 
orphans'  court;  and  this  court,  while  it  recognizes  the  correct- 
ness of  the  rule  as  laid  down  in  the  cases  of  EdU  v.  Hrabrowski, 
and  Bradford  v.  BiLsh,  above  referred  to,  distinguish  between 
those  cases  and  the  case  presented  in  McCreelis  v.  Hinkle,  supra. 
The  principle  is  said  to  be  peculiarly  applicable  to  judgments 
at  law,  but  is  not  necessarily  applicable  to  cases  arising  in  the 
orphans'  or  chancery  courts.  The  reason  of  this  distinction  we 
apprehend  to  be  that  if  a  judgment  at  law  is  reversed  it  abro- 
gates the  whole  judgment.  It  can  not  be  reversed  in  part  and 
affirmed  in  part;  whereas  in  cases  from  the  probate  court,  and 
in  chancery  cases,  the  judgments  or  decrees  may  be  reversed  in 
part  and  affirmed  in  part.  On  the  reversal  of  a  judgment  at  law, 
therefore,  the  theory  of  the  law  is  that  the  parties  are  placed 
in  statu  quo,  and  are  to  be  considered  as  if  the  judgment  had 
never  been  rendered.  In  the  case  of  McCreelia  v.  Binkle,  supra, 
it  is  said:  ''  The  power  thus  exercised  by  the  appellate  court,  to 
compel  the  plaintiff  to  refund  the  money  or  dismiss  the  writ  of 
error,  seems  to  me  to  be  a  discretionary  one,  and  may  be  well 
exercised  when  the  conduct  of  a  party  is  vexatious  or  oppressive, 
and  may  ultimately  result  to  the  injury  of  the  other;  but  when 
the  defendant  can  in  no  aspect  of  the  case  be  injured  by  the 
plaintiff's  receiving  the  money,  and  this  is  paid  without  compul- 
sion, I  see  no  good  reason  why  we  should  make  an  order  on  ths 
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plaintiff  to  refund  the  money,  or  to  submit  to  a  dismiasal  of  his 
imL"  We  consider  this  reasoning  applicable  to  the  case  before 
us,  and  it  is,  in  our  opinion,  decisiTe  of  the  question.  The 
defendant's  motion  to  dismiss  the  appeal,  therefore,  can  not 
preTail. 

The  next  question,  in  the  order  in  which  we  propose  to  ex« 
amine  the  present  record,  is,  whether  in  the  bUl,  answers,  ex- 
hibits, and  proofs  the  complainant  is  entitled  to  a  decree  for 
anything  whatever  for  rents  collected  by  the  intestate  in  his 
life-time  and  unaccounted  for.  It  is  insisted  that,  as  the  com- 
plainant's bill  charging  indebtedness  and  demanding  the  ac- 
count calls  upon  the  defendant  Campbell  to  exhibit  the  docu- 
ments, memoranda,  papers,  and  written  evidences  tending  to 
establish  the  state  of  the  accotmts  between  the  complainant  and 
the  said  intestate,  in  the  handwriting  of  the  said  intestate;  and 
inasmuch  as  the  answers  deny  such  indebtedness,  and  any  lia- 
bility to  account,  and  these  documents  produced  in  response  to 
the  call  of  the  complainant  become  evidence  in  the  cause,  and 
show  no  liability  on  the  part  of  the  intestate  to  the  complainant, 
so  far  as  the  question  of  rents  is  concerned — therefore  the  com- 
plainant is  not  entitied  to  an  account.  It  is  undoubtedly  true, 
that  memoranda  from  books,  and  written  documents,  when  pro- 
duced in  response  to  a  call  from  the  complainant  by  way  of  dis- 
covery, become  evidence  in  the  cause;  but,  like  most  other  evi- 
dence offered  upon  the  trial  of  causes,  it  is  only  evidence 
tending  to  prove  a  conclusion,  but  is  not  necessarily  conclusive 
to  establish  the  result  which  it  tends  to  prove.  Taking  all  the 
evidence  upon  the  question  of  the  liability  of  the  administra- 
tor to  account,  the  case  stands  thus:  in  favor  of  the  complainant 
is  the  charge  in  the  bill  of  the  liability  with  the  allegation  that 
the  intestate  accounted  for  the  rents  up  to  the  first  of  Novem- 
ber, 1838;  and  proof  that  the  intestate  rented  the  premises  in 
his  own  name,  and  received  the  rents  therefor,  all  the  while 
recognizing  the  right  of  complainant  to  one  half  of  the  land. 
On,  the  other  hand,  against  the  indebtedness  is — 1.  The  an- 
swer of  the  defendant  denying  the  debt,  not  from  personal 
knowledge,  but  from  belief  merely,  founded  upon  the  character 
of  the  parties  and  of  their  situations  during  the  space  of  time 
over  which  the  account  claims  to  run;  2.  The  fact  that  there 
appears  upon  the  books  of  the  intestate  the  evidence  of  account- 
ing for  the  rents  up  to  the  first  of  November,  1838,  and  no 
evidence  afterwards  of  any  accounting,  or  liability  to  account, 
for  said  rents  on  the  books  or  among  the  papers  of  said  intestate; 
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8.  The  mutual  receipts  of  the  parties,  prepared  as  if  in  an» 
ticipation  of  a  final  settlement,  or  after  a  settlement  had  taken 
place,  but  not  signed  by  the  parties,  and  the  document  relative 
to  the  rents  of  the  said  premises  after  the  first  of  November,  a.  d. 
1847. 

In  thus  stating  the  evidence,  the  complainant,  in  our  opinion, 
has  the  advantage,  and  the  proof  tending  to  show  a  liability  on 
the  part  of  the  administrator  to  account  greatly  preponderates 
over  that  tending  to  show  a  contrary  conclusion.  The  com- 
plainant does  not  call  upon  the  defendant  to  disclose  the  evi- 
dence of  a  liability  to  account.  This  he  charges  distinctly  in 
his  bill,  and  proposes  to  prove;  but  he  charges  that  the  defend- 
ant, the  administrator,  has  in  his  possession  the  specific  dcUa  by 
which  that  account  shall  be  made  up,  and  calls  upon  him  to 
produce  such  evidence  to  the  court.  The  defendant  complies, 
produces  the  evidence,  and  when  inspected,  so  far  from  giving 
the  information  which  the  complainant  sought,  it  tends  rather  to 
show  no  indebtedness  at  all.  But  we  do  not  consider  this  evi- 
dence sufficiently  weighty  to  overbalance  the  proof  of  the  com- 
plainant, tending  to  show  a  liability  to  account  for  rents  in  the 
hands  of  the  intestate,  and  we  must  decide  according  to  the 
weight  of  evidence. 

The  first  error  assigned  upon  the  record  is,  that  the  court  be- 
low sustained  the  plea  of  the  statute  of  limitations  of  six  years, 
and  limited  the  complainant's  demands  to  six  years  next  pre- 
ceding the  filing  of  the  bill.  The  question  raised  by  this  as- 
signment is,  whether  the  statute  of  limitations  applies  to  a  trust 
of  the  nature  and  character  of  the  one  in  question.  It  is  con- 
tended, on  the  part  of  the  complainant,  that  this  is  an  express 
trust,  created  by  the  act  of  the  parties,  and  to  such  a  trust  the 
statute  of  limitations  can  never  be  pleaded.  This  principle  is 
well  sustained  by  authority:  Hill  on  Trustees,  263,  264;  Lewin 
on  Trustees,  611.  But  while  this  is  true,  it  is  equally  true  that 
a  trust  created  by  implication  is  subject  to  the  statute  of  lim- 
itations. Says  Mr.  Lewin,  in  the  work  above  cited:  ''It  is  a 
well-known  rule,  that  as  between  cestui  que  trust  and  trustee,  in 
the  case  of  a  direct  trust,  no  length  of  time  is  a  bar;  for,  from 
the  privity  existing  between  them,  the  possession  of  the  one  is 
the  possession  of  the  other,  and  there  is  no  adverse  title.  It 
has  hence  been  argued  that,  as  the  person  into  whose  hands  the 
estate  is  followed  is  also  by  construction  of  law  a  trustee,  the 
^cestui  que  trust  is  entitled  to  the  benefit  of  the  rule,  and  is  not 
precluded  by  mere  lapse  of  time  from  establishing  his  claim; 
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but  the  authorities  to  the  contiaiy  are  clear  and  express,  and 
can  not  leave  a  doubt." 

"  It  is  certainly  true/'  said  Sir  William  Grant,  "  that  no  time 
bars  a  direct  trust;  but  if  it  is  meant  to  be  asserted  that  a 
court  of  equity  allows  a  man  to  make  out  a  case  of  construct- 
ire   tmst  at  any  distance  of  time  after  the  facts  and  circum- 
stances happened  out  of  which  it  arises,  I  am  not  aware  that 
there  is  any  ground  for  a  doctrine  so  fatal  to  the  security  of 
property  as  that  would  be;  so  far  from  it,  that  not  only  circum- 
stances, where  the  length  of  time  would  render  it  extremely 
difficult  to  ascertain  the  true  state  of  fact,  but  where  the  true 
state  of  the  fact  is  easily  ascertained,  and  where  it  is  perfectly 
clear  that  relief  would  originally  have  been  given  upon  the 
^ound  of  constructive  trust,  it  is  refused  to  the  party  who  after 
long  acquiescence  comes  into  a  court  of  equity  to  seek  that  re- 
lief:" Beckfcrd  v.  Wade,  17  Yes.  97.    To  the  same  e£Eect  is  the 
language  of  Lord  Bedesdale,  in  the  case  of  Hovendon  v.  Anne^ 
ley,  2  Sch.  &  Lef.  683. 

The  question  then  arises,  whether  the  claim  set  up  by  the 
complainant  for  the  rents  is  founded  upon  an  express  or  an 
implied  trust.  As  to  the  land  itself,  the  trust  is  undoubtedly 
direct,  and  was  created  by  the  act  of  the  parties;  but  as  to  the 
rents  and  profits  of  the  land,  there  is  nothing  whatever  said  in 
the  paper  which  was  given  by  Ooldthwaite  to  the  complainant 
on  receiving  from  him  a  deed  for  the  one  half  of  the  premises. 
As  to  these  rents,  the  intestate  acquired  the  character  of  trustee 
purely  by  implication,  and  as  an  incident  to  the  express  and 
direct  trust  created  by  the  parties.  Our  conclusion,  then,  is, 
that  the  claim  set  up  for  rent  by  the  complainant,  under  the 
circumstances,  is  one  to  which  the  statute  of  limitations  does 
apply.  On  this  subject  Mr.  Lewin  remarks:  "Wherever  there 
is  a  statutable  bar  at  law,  the  same  period  is  by  analogy  or 
rather  in  obedience  to  the  statute  adopted  as  a  bar  in  equity:" 
Lewin  on  Trustees,  613.  There  was,  therefore,  no  error  in  the 
decree  of  the  chancellor  in  limiting  the  demand  of  the  com- 
plainant to  six  years  prior  to  the  filing  of  the  bill,  deducting 
the  time  elapsing  between  the  death  of  the  intestate  and  the  six 
months  after  the  grant  of  letters  of  administration  to  the  de- 
fendant on  the  estate  of  the  intestate. 

The  next  assignment  of  error  is,  that  the  court  refused  to  charge 
the  defendant  with  the  amount  of  rents  not  accounted  for.  The 
proof  on  this  subject  before  the  master  was,  that  the  oontnietB  fof 
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rent  during  the  period  inquired  of  produced  four  thousand  nine 
hundred  and  fifty  dollars.  Of  this  sum  the  defendant  acknowl- 
edged to  have  received  the  sum  of  two  thousand  two  hundred 
and  forty-eight  dollars.  The  defendant  showed  the  further 
sum  of  one  tiiousand  two  hundred  dollars  in  his  hands,  in  the 
shape  of  notes  arising  from  the  rent  of  the  said  premises.  But 
there  yet  remained  the  sum  of  one  thousand  three  hundred  and 
fifty-one  dollars  and  twenty-two  cents,  entirely  unaccounted  for. 
We  apprehend  it  would  not  do  to  say  that  tiiis  portion  of  the 
rent  contracts  was  not  received  by  the  intestate,  because  no  evi- 
dence of  it  appears  upon  his  books.  After  the  rent  contracts 
are  proved,  fixing  the  amount  at  which  the  property  was  rented 
from  year  to  year,  we  apprehend  the  burden  of  proof  is  then 
changed  to  the  defendant  to  show  what  was  or  was  not  received, 
if  he  would  avoid  a  liability  to  account  according  to  the  contracts. 
In  refusing  to  charge  the  defendant  with  the  half  of  this  amount  of 
rent  entirely  unaccounted  for,  the  court  below,  in  our  opinion, 
erred.  It  is  insisted  that,  as  the  bill  only  calls  for  an  account  of 
what  rents  were  received,  this  item  does  not  fall  within  the  purview 
of  the  bill  until  the  proof  shows  they  were  in  fact  received.  In 
our  view  the  proof  does  show  prima  facie  that  the  portion  of 
the  rents  represented  by  this  item  was  received,  and  that  proof 
consists  in  showing  the  contracts  for  renting  as  above  set  forth. 
That  proof  is  sufficient,  prima  facie,  to  charge  the  defendant 
with  the  amount,  and  it  rests  with  him  after  it  is  made  to  show 
that  it  was  not  received,  or  what  part,  and  for  what  reason  it 
was  not  received. 

The  court,  in  our  opinion,  also  erred  in  not  charging  the  de- 
fendant in  the  account  with  interest  on  the  money  actually 
received  by  the  intestate  from  the  date  of  such  receipt.  In  the 
case  of  Whitworth  v.  Hart,  22  Ala.  343,  at  the  last  term  of  this 
court,  we  decided  that  **  interest  was  but  a  jast  compensation 
for  the  withholding  of  the  principal,  and  when  the  principal 
is  ascertained  to  be  due  at  a  particular  period,  and  remains  un- 
paid without  a  sufficient  excuse,  interest  follows  as  an  incident." 
The  defendant  should,  therefore,  have  been  charged  with  inter- 
est on  such  amount  as  was  found  in  his  hands  belonging  to  the 
complainant,  from  the  date  of  the  receipt  of  the  several  items 
making  the  aggregate  so  found. 

For  the  error  above  noted,  the  decree  of  the  chancellor,  so  far 
as  it  militates  against  the  views  above  expressed,  is  reversed,  and 
the  cause  remanded;  and  so  far  as  the  decision  of  the  oourl 
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below  is  in  accordance  with  the  yiews  above  expressed,  the  de- 
cree is  affirmed.  It  is  further  ordered  that  the  defendant  in 
error  pay  the  costs  of  this  court. 

GoLDTHWAiTE,  J.,  not  sitting. 


BxvBBSAL  OF  JuDQMBMT,  EFFECT  OF.— The  reireml  uf  a  jadgment  restorM 
parties  to  their  original  rights,  so  far  as  this  can  be  done  without  prejndioe 
to  third  persons:  McJiUon  v.  Love,  54  Am.  Dec.  449»  and  note  referring  to 
other  cases  in  this  series. 

When  Memoranda  from  Books  are  Conclubitb  Etidenob:  See  Thomp* 
mm  V.  Porter,  53  Am.  Dec.  051. 

Statdtb  of  LiMiTATioiis  IN  Equitt. — ^It  is  an  established  mle,  that  where 
the  statute  bars  the  legal  remedy,  it  shall  bar  the  equitable  remedy  in  analo- 
gous cases,  or  in  reference  to  the  same  subject-matter:  Perkbu  v.  Cartmell,  42 
Am.  Dec.  753. 

Tjabtt.tty  of  Co-tenant  for  Rents,  eto. — Co-tenant,  in  the  ezdoriTe  poa- 
•easion  of  land,  is  liable  for  the  rent  of  so  much  of  the  premises  as  was  capa- 
ble of  producing  rent  at  the  tame  he  took  possession,  but  not  for  what  was 
tendered  capable  by  his  labor:  Hancock  v.  Day,  36  Am.  Deo.  293. 


Otib  V.  Thom. 

[St  AfiAaiMA,  489.1 

TianMONT  OF  Withsbses  Whigh  is  Mere  Matter  of  Opihion  Is  inad- 
missible as  evidence. 

Statement  of  Witness  '*  that  he  thought  if  the  steamboat  had  returned  to 
the  assistance  of  the  flat  boat  when  the  call  for  assistance  was  made  the 
stage  could  have  been  saved,'*  is  mere  matter  of  opinion,  and  therefore 
inadmissible. 

Statement  of  Witness  that  soon  after  a  collision  he  heard  some  one  on 
board  of  the  colliding  vessel  say  in  a  coipmanding  tone,  '*  Go  ahead,  and 
let  her  sink;  it's  nothing  but  a  damned  flat  boat,  anyhow,"  and  the  vessel 
went  on  without  rendering  any  assistance,  is  admissible  in  evidence  for 
plaintiff  in  action  againat  owners  of  colliding  vesseL 

Agent  is  Inoompetent  to  Testift  for  his  Principal  unless  the  latter 
has  released  him. 

Appeal  from  the  circuit  court  of  Mobile.  This  action  was 
brought  by  Beuben  Thom  against  Otis  &  Jajne,  owners  of 
the  steamboat  Lowndes,  to  recover  damages  for  the  loss  of  a 
stage  occasioned  by  a  collision  between  the  steamboat  and  a 
ferry  flat  boat,  the  stage  being  on  board  of  the  latter.  On  the 
trial  plaintiff's  witness  testified:  1.  That  he  had  known  the 
ferryman  of  the  flat  for  fifteen  years,  and  believed  him  to  be  au 
expert  and  careful  ferryman;  2.  That  after  the  collision  the 
steamboat  stopped  her  engine,  and  when  about  fifty  yards  from 
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the  flat  boat  she  was  called  on  bj  those  on  board  of  the  latter 
to  come  to  their  assistance,  and  that  immediately  afterwards 
some  one  on  board  of  the  steamer  said  in  a  loud  and  commancl- 
ing  tone, ''  Go  ahead,  and  let  her  sink;  it's  nothing  but  a  damned 
flat  boat,  anyhow ;"  8.  That  he  (the  witness)  thought  if  the  steam- 
boat had  returned  to  the  flat  when  the  call  for  assistance  was 
made,  the  stage  might  have  been  saved.    The  defendants  ob- 
jected to  the  testimony,  assigning  that  the  first  point  was  a  mere 
matter  of  opinion,  and  that  the  second  and  third  points  were 
irrelevant.     The  objections  were  overruled,  and  defendants  ex- 
cepted.    The  plaintiff  also  introduced  a  witness,  who  on  his  voir 
dire  stated  that  he  was  in  the  employment  of  the  plaintiff  and 
had  control  of  the  stage;  that  before  putting  the  stage  on  the 
flat  boat  he  asked  the  ferryman  if  they  could  cross  the  river  be- 
fore the  steamer  came  up.     Being  answered  in  the  affirmative, 
the  stage  was  put  on  the  flat  boat  by  the  witness.    Defendants 
objected  to  the  competency  of  the  witness,  on  the  ground  of 
interest.    The  objection  being  overruled,  an  exception  was  noted. 
An  appeal  was  taken  assigning  error  to  the  several  rulings. 

John  T.  Taylor,  for  the  plaintiflb  in  error. 

WUliam  G,  Jones,  for  the  defendant. 

Sy  Court,  Ooij)THWAiTB,  J.  It  may  be  doubtful  whether  the 
objection  to  that  portion  of  the  testimony  of  the  witness  which 
gave  his  opinion  as  to  the  ferryman  of  the  flat  being  expert  and 
careful  can  be  sustained,  on  the  ground  that  such  evidence  was 
matter  of  opinion  merely.  It  is,  however,  unnecessary  to  decide 
this  question,  as  the  record  shows  that  it  was  also  objected  to 
on  the  ground  of  irrelevancy,  and  on  this  ground  the  objection 
should  have  been  sustained.  The  only  issue  involved  was 
whether  the  collision  took  place  through  the  fault  of  the  steam- 
boat. If  this  was  established,  the  owners  were  responsible;  and 
the  fact  as  to  whether  the  ferryman  was  exx>ert  and  careful 
could  not,  of  itself,  have  created  any  legitimate  inference  against 
the  boat,  and  was  for  that  reason  foreign  to  the  issue. 

We  think  also  that  the  court  erred  in  admitting  the  statement 
of  the  witnesses  ''  that  they  thought,  had  the  steamboat  re- 
turned to  the  assistance  of  the  flat  when  the  call  for  assistance 
was  made,  the  stage  could  have  been  saved."  This  was  mere 
matter  of  opinion,  and  given  by  the  witnesses  as  such,  upon  the 
facts  which  were  stated  by  them.  There  was  nothing  to  take  it 
out  of  the  general  rule  in  relation  to  this  kind  of  testimony^  and 
the  objection  to  it  should  have  been  sustained. 
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The  words  which  were  detailed  by  the  witness  as  having  been 
heard  on  board  of  the  steamboat,  taken  in  connection  with  the 
manner  in  which  they  were  spoken,  Uie  fact  that  the  engine  had 
stopped  immediately  after  the  collision,  and  the  fact  that  the 
boat  went  on  as  soon  as  the  words  were  spoken,  might  well 
authorize  the  jury  to  infer  that  an  order  was  given  to  the  effect 
which  was  indicated  by  the  words  themselves;  and  in  that  as- 
pect they  might  be  received  to  show  that  the  steamboat,  after 
being  apprised  of  the  collision,  went  on  without  any  effort  to 
render  assistance,  which  is  always  regarded  in  the  courts  of  ad- 
miralty as  a  suspicious  circtlmstance:  Angell  on  Carriers,  sec. 
671;  The  CeU,  3  Hag.  Adm.  321. 

The  only  remaining  question  is  as  io  the  competency  of  the 
witness  Sanders.  The  action,  it  is  to  be  remembered,  was 
brought  to  recover  for  the  loss  of  the  stage  while  it  was  under 
the  care  and  custody  of  this  witness.  If  a  verdict  should  be 
had  by  the  plaintiff  in  the  present  action,  the  witness  is  placed 
in  a  state  of  security  against  any  action  which  the  plaintiff  might 
otherwise  bring  against  him,  and  for  that  reason  is  held  incom- 
petent in  cases  like  this  without  a  release:  1  Greenl.  Ev.,  sec. 
896,  and  cases  there  cited. 

The  judgment  is  reversed,  and  the  cause  remanded. 

OiBBOKS,  J.,  not  sitting. 

OranoNB  ov  Wimasxs  as  Evibskcb.— This  labjeei  will  be  found  to 
have  been  fully  diaoiuBed  in  the  foUowing  caaes  in  this  series:  Diekmmm  v. 
Barber^  6  Am.  Dec.  58;  OraiU  ▼.  Tfumpaon,  10  Id.  119;  RamhUr  v.  Try<m^ 
Id.  444;  Irish  v.  SmUh,  Hid.  648;  McKee  v.  Nelmm,  15  Id.  384;  Kdlogg  v. 
KroMter,  16  Id.  480;  Simpwn  v.  FkUz,  Id.  602;  Clark  ▼.  Fisher,  10  Id.  402; 
Stale  ▼.  TuU,  21  Id.  508;  J^erwn  v.  Coikeal,  22  Id.  567;  Harbison  v.  Lemon, 
23  Id.  376;  Duniap  ▼.  Berry,  39  Id.  413;  liibbard  y.  Busseil,  41  Id.  733;  lAm- 
ing  V.  Staie,  52  Id.  153;  CammonweaUh  v.  Webster,  Id.  711. 

GoMPKTBNOT  07  WiT5ES8 — Intbust  AS  DiSQUALinoATiON :  See  SUven' 
son  V.  MudgeU,  34  Am.  Dec.  155;  Cassiday  ▼.  McKemie,  39  Id.  77;  BeU  v. 
Western  M.  df  F,  Ins.  Co.,  Id.  542;  People  v.  Cunningham,  43  Id.  709;  Rid- 
dle V.  Dkson,  44  Id.  207;  BasUy  v.  Shaw,  55  Id.  241,  and  notes  to  the  ssme. 


Woolfobk'b  Administbatob  V.  Sullivan. 

[23  AI.ABAKA,  M8.] 

8au  of  PKB80NALTT  OF  TESTATOR  BY  ExBCUTOB  de  son  tort  U  nnlawfol^ 
whether  it  be  public  or  private,  and  conveys  to  the  purchaser  no  title. 

BOSA  FiDB  PUBOHASIB  FOR  VALUABLE  CONSIDERATION  at  a  poblic  Sale  nuulto 

by  an  executor  de  son  tort  acquires  a  right  of  possession  m  personalty 
which  he  may  maintain  and  defend  against  every  one  but  the  proper 
Am.  Dbo.  Vol.  LVm— ao 


806  Woolfork's  Adm'r  u  Sullivan.       [Alabama^ 

Itgjtl  representativeB  of  the  testator;  and  if  an  actual  poeaeBsion  has  been 
acqoired  against  him  also,  he  can  not  be  lawfully  deprived  thereof  against 
his  will  except  by  suit. 

BxicuTOK  OR  Administratob  has  Power  in  Alabama  to  Comfroiosb 
actions  pending  in  favor  of,  or  rights  of  action  belonging  to,  the  testa- 
tor or  intestate,  if  done  bona  Jide, 

Whxrb  Evidbncb  is  CoNTLianNO,  on  a  question  of  fact  m&terial  to  the 
defense,  the  plaintiff  is  not  entitled  to  a  chaise  asserting  his  right  to  a 
recovery  on  the  whole  evidence. 

Appeal  from  the  circuit  court  of  Pickens.  Detinue  by  A.  E. 
Going,  as  administrator  de  bonis  non,  with  the  will  annexed,  of 
Thomas  Woolfork,  deceased,  against  William  Sullivan,  for  two 
negro  slaves.  The  pleas  were  non  detinet  and  the  statute  of 
limitations.  Testator  made  his  will  in  1,840,  which  was  in  these 
words:  "  I  give  my  wife  everything  I  possess  during  her  widow- 
hood; if  she  marries,  she  is  to  have  third;  not  to  give  security 
when  she  qualifies  unless  she  marries,  then  to  give  security  im- 
mediately." In  January  following  Mrs.  Woolfork,  holding  her- 
self out  as  executrix,  sold  the  slaves  in  controversy,  at  public 
auction,  to  John  McEinney,  he  giving  his  note  in  payment 
therefor.  Upon  Mrs.  Woolfork's  marriage,  two  years  later,  E. 
Nosworthy  was  appointed  administrator,  and  McEinney's  note 
was  received  in  due  course  of  administration,  although  there 
was  no  evidence  tending  to  show  whether  the  administrator  re- 
ceived full  satisfaction  of  the  same.  Plaintiff  was  appointed 
administrator  in  1848,  and  the  note  coming  into  his  possession, 
he  commenced  this  action.  The  court  charged  the  jury  that 
"  the  sale  made  by  Mrs.  Woolfork  was  null  and  void,  but  the 
administrator  in  chief,  Nosworthy,  after  he  was  duly  qualified, 
had  the  right  to  waive  the  tort  and  sue  Mrs.  Woolfork  for  the 
money;  and  that  having  this  right,  he  also  had  the  right  to  re- 
ceive their  value  from  Mrs.  Woolfork  or  her  agent;  and  if  the 
jury  believed  from  the  evidence  that  Nosworthy  had  receive^ 
from  Mrs.  Woolfork's  agent,  or  from  McEinney,  or  from  both, 
full  satisfaction  for  the  value  of  said  slaves,  then  plaintiff  can 
not  recover  in  this  action."  To  this  charge  plaintiff  excepted. 
Plaintiff  requested  the  court  to  charge  the  jury,  that  if  they 
believed  the  evidence  in  the  case  they  must  find  for  the  plaintiff. 
This  charge  was  refused  by  the  court  for  the  reason  that  there 
was  some  conflict  in  the  evidence  as  to  whether  the  administra- 
tor had  received  full  satisfaction  for  the  slaves  sold.  To  this  the 
[ilaintiff  excepted  and  took  an  appeal. 

8.  F,  Hale  and  J.  L.  Martin^  for  the  plaintiff. 
ML  W.  Peck,  for  the  defendant. 
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By  Court,  Phelan,  J.  Where  an  executor  de  Ban  tort  has  sold 
at  public  sale  the  personal  properly  of  a  testator,  and  an  admin* 
istrator  is  afterwards  appointed,  what  right  or  interest  in  respect 
to  such  property  vests  in  such  administrator?  and  what  are  his 
powers  and  duties  in  reference  thereto,  by  the  laws  of  Alabama  f 
These  are  the  questions  presented  for  our  decision  by  the  case 
at  bar. 

The  sale  of  the  personal  chattels  of  a  testator,  by  one  who 
usurps  the  office  of  executor,  whether  willfully  or  ignorantly, 
and  who  is  styled  executor  de  son  tort^  is  unlawful,  whether  it  be 
public  or  private,  and  conveys  to  the  purchaser  no  title.  That 
is  clear.  Hence  the  sale  by  Mrs.  Woolf ork  conveyed  no  title  to 
the  slaves  in  controversy,  and  was  a  conversion  of  the  property 
of  the  estate,  in  her  and  her  vendee.  Still  it  conveyed  what  she 
had,  the  possession.  Being  in  possession  as  widow  (for  she 
was  widow  and  sole  legatee),  and  holding  herself  out  as  execu* 
trix,  she  advertised  and  sold  this  property  as  such  at  public  sale, 
and  McEinney,  defendant's  vendor,  became  the  purchaser  in 
good  faith,  and  for  a  full  consideration.  There  can  not  be  any 
doubt  that  he  acquired  thereby  a  possession  and  a  right  of  pos- 
session which  he  could  maintain  against  all  the  world  except  the 
administrator  of  Woolfork.  He  is  surely  in  no  worse  oondition 
than  a  vendee  from  an  administrator  by  a  private  sale,  which  the 
statute  expressly  forbids,  and  which  our  courts  have  repeat^ 
edly  pronounced  to  be  absolutely  void:  Clay's  Dig.  223,  sees. 
13,  14;  Wier  v.  Davis,  4  Ala.  442.  And  yet  such  a  vendee  will 
be  protected  in  his  possession  against  evezy  one  but  the  admin- 
istrator de  bonis  non.  Even  the  administrator  himself  who  made 
the  sale  can  not  redaim  the  possession,  for  he  is  estopped  by 
his  acts  from  the  right  to  sue:  Pistole  v.  Street,  6  Port.  64;  and  an 
execution  against  the  goods  and  chattels  of  the  testator  can  not 
be  levied  on  the  property  so  as  to  take  it:  Wier  v.  Davis,  supra. 

We  are  then  constrained  to  hold  that  a  bona  fide  purchaser, 
for  a  valuable  consideration,  at  a  public  sale  made  by  an  execu- 
tor de  son  tort,  acquires  a  right  of  possession  in  a  personal  chat- 
tel which  he  may  maintain  and  defend  against  eveiy  one  but  the 
proper  legal  representative  of  the  testator;  and  that,  furthermore, 
he  acquires  an  actual  possession  as  against  him  also,  of  which  ho 
can  not  be  lawfully  deprived  against  his  will  except  by  suit. 

The  necessary  conclusion  from  these  premises  is,  that  the  in- 
terest or  right  which  an  administrator  acquires  under  such  dr- 
eumstances  is  a  right  of  action  only,  what  is  called  a  chose  in 
action,  when  we  mean  to  speak  of  it  as  property,  as  something 
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that  has  value,  like  a  promissory  note  in  its  general  nature, 
though  differing  in  some  respects. 

2.  The  question  now  remains,  What  are  the  rights  and  powers 
of  an  executor  or  adminis^mtor  respecting  the  choses  in  action 
of  his  testator  or  intestate  ?  Can  he  compromise  or  settle  them 
without  bringing  suit  ? 

We  do  not  understand  the  doctrine  to  be  questioned  on  either 
hand,  that  an  executor  or  administrator  in  this  state  has  all  the 
rights  and  powers  which  he  has  by  the  common  law,  except  so 
far  as  those  rights  and  powers  haye  been  modified  or  abridged 
by  statute. 

But  the  power  of  an  executor  or  administrator  to  compromise 
actions  pending  in  favor  of,  or  rights  of  action  belonging  to,  the 
testator  or  intestate,  by  the  common  law,  if  done  bona  fide,  is 
not  denied,  and  this  power  has  not  been  affected  by  statute  in 
Alabama.  It  can  hardly  be  insisted  that  the  statute,  Clay's  Dig. 
223,  sec.  13,  which  directs  the  mode  in  which  executors  and  ad- 
ministrators shall  proceed  to  effect  a  sale  of  the  ''  personal  estate 
of  any  testator  or  intestate,"  and  directs  that  it  shall  be  done  pub- 
licly, and  at  a  certain  place,  and  within  certain  hours,  was  intended 
to  embrace  the  notes  and  bonds  or  open  accounts  due  to  a  tes- 
tator or  intestate.  Such  a  thing  has  never  been  heard  of  in  the 
country.  Much  less  could  it  have  been  intended  to  relate  to 
choses  in  action  whose  value  would  be  still  more  obscure  at  a 
public  sale.  It  follows  that  an  executor  or  administrator  in 
this  state  has  the  power  in  question,  and  by  necessaiy  conse- 
quence the  right,  to  this  extent,  at  least,  to  transfer  by  private 
sale  or  contract  the  choses  in  action  over  which  this  power  to  com- 
promise and  settle  without  suit  exists;  for  what  is  the  release  of 
an  action  already  begun,  or  the  transfer  of  a  right  of  action,  bat 
a  private  sale  of  the  benefit  or  interest  to  be  derived  from  it? 

Following  up  these  conclusions,  we  may  say  the  sale  of  these 
slaves  by  Mrs.  Woolfork  was  an  unlawful  conversion  of  the 
property  of  the  estate;  yet  by  the  transaction  McEinney  was 
invested  with  a  possession  which  could  not  be  lawfully  taken 
away  except  by  suit.  No  execution  could  be  levied  on  them  as 
the  property  of  Woolfork,  the  testator,  and  it  would  amount  to 
a  trespass  for  any  to  attempt  to  take  them  by  mere  force. 
When  Nosworthy  was  appointed  administrator  of  Woolfolk,  he 
had  in  respect  to  these  slaves  nothing  left  in  him  but  a  right  of 
action,  with  several  modes  of  prosecuting  that  right,  either  of 
which  he  might  pursue:  detinue  or  trover  against  the  person  in 
possession;  trover  against  the  widow  Woolfork;  or,  if  the  pur* 


June,  1853.]  Woolfork's  Adm'r  v.  Sullivan.  30& 

chase  money  had  been  received  by  her,  or  her  agent,  of  McEin- 
ney ,  he  might  waive  the  tort  and  bring  an  action  against  her  for 
that  amount  of  money  of  the  testator  had  and  received  to  his  use. 

Having  this  right  and  such  an  interest,  and  no  more,  and 
being  invested  by  his  office  and  the  law  with  the  power  in  his 
discretion  to  bring  suit,  or  to  compromise  and  settle  the  claim 
without  suit,  he  was  not  absolutely  bound  to  sue  and  recover 
the  property  itself,  or  have  its  value  ascertained  by  suit;  but,  if 
actmg  bonafide^  without  fraud  or  collusion,  he  might  settle  the 
claim  without  suit,  and  release  and  discharge  this  right  of  action 
to  any  of  these  parties  for  a  valuable  consideration.  The  inter- 
ests of  creditors  and  distributees  require,  as  we  feel  well  per- 
suaded, that  executors  and  administrators  should  have  such  a 
power.  A  judicious  and  timely  compromise  would  often  prove 
highly  ben^dal  to  creditors  and  distributees.  The  fidelity  of 
the  administrator,  the  bona  fides  of  his  conduct  in  making  such 
settlement  or  compromise,  would  be  always  open  to  inquiry  by 
the  parties  in  interest. 

These  principles,  if  correct,  establish  the  right  of  the  admin- 
istrator, Nosworthy,  to  receive  satisfaction  from  Mrs.  Woolfork, 
or  McEinney,  or  both,  without  suit,  for  the  unlawful  conversion 
of  the  slaves  in  controversy.  He  was  at  liberty  to  elect  whether 
he  would  do  this  or  sue,  being  responsible  of  course  to  the  leg- 
atees and  distributees  on  settlement  for  the  exercise  of  a  sound 
discretion,  and  for  honest  intentions  in  making  such  election. 

The  charge  given  by  the  court  below  was  in  conformity  with 
the  foregoing  views,  as  was  also  the  qualification  annexed  to 
the  charge  as  requested  by  plaintifif. 

The  request  of  the  plaintiff  to  charge  that  he  was  entitled  to 
a  verdict  upon  the  whole  evidence  was  correctly  refused,  be- 
cause on  one  material  question  of  fact  the  testimony  was  con- 
flicting. 

We  find  no  error  in  the  record,  and  the  judgment  below  ia 
affirmed. 


ExxouTOB  DS  Soir  Tort,  Vauditt  or  Acts  of:  See  note  to  Arnold  v. 
Arnold,  55  Am.  Dec  434. 

Bona  Fidb  Pubchaskbs,  Title  or,  how  Fab  Pbotbcted:  See  notes  to 
WilUatM  V.  Merit,  26  Am.  Dec.  605;  8w{/l  v.  HMridge,  36  Id.  85;  Hoffman 
T.  NMe,  39  Id.  711. 

Inbtruotions  Based  on  Diftebsnt  State  of  Facts  from  that  proved 
■honld  be  refueed:  IltnderBon  v.  Wt9iem  Ins,  Co,^  43  Am.  Dec.  176;  Kenan 
T.  HoOowa^,  50  Id.  162;  Stale  ▼.  HUdreth,  51  Id.  869;  PenningUm  t.  Fetf, 
A2Id.202. 
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Smoot  V.  Eslava. 

[3S  AT.AWAifA,  669.] 

Path  INT  bt  Gaakishies  of  Judgment,  Fendered  against  him  as  sach,  will 

protect  him  against  a  suit  upon  the  original  claim. 
Whkbs  Two  Joint  Makebs  of  Note  akb  Gabnishsd  as  debtors  of  the 

payee,  and  answer  admitting  their  indebtedness,  but  fail  to  disfiloBft  the 

fact  that  they  have  been  notified  of  the  transfer  of  the  note,  a  payment 

of  the  judgment  rendered  against  them  on  their  answer  will  not  dischaiga 

them  from  liability  to  the  real  owner. 
Tbansferee  of  Note  Who  has  been  Notified  of  payment  of  the  same,  and 

fails  to  appear  and  assert  his  rights,  is  estopped  from  setting  np  any 

claim  against  the  garnishees. 
Gekeral  Objection  to  Evidence  which  does  not  distingoish  between  the 

legal  or  illegal  may  be  overruled. 

Appeal  from  the  city  court  of  Mobile.  Smoot  &  Eetchum, 
plaintiffs  in  error,  were  garnished  at  the  suit  of  Burke  &  Go.  v. 
Eslava  et  al, ,  and  answered  that  they  had  given  certain  notes  to 
Eslava.  Eetchum  also  answered  that  he  had  been  notified  that 
-the  notes  had  been  transferred  to  Roberts,  defendant  in  error. 
Plaintiffs  in  the  judgments  upon  which  the  garnishments  issued 
contested  Boberts'  right  to  the  notes  as  transferee,  and  he  was 
notified  to  appear  and  contest.  Failing  to  appear,  a  judgment 
was  rendered  that  he  be  barred  from  setting  up  any  claim  to  the 
notes,  and  against  the  garnishees  for  the  amount  specified  in 
their  answers.  The  record  also  showed  that  the  day  following 
the  garnishment  the  garnishees  were  sued  in  a  justice's  court  by 
the  defendant  in  error  upon  one  of  the  notes  alluded  to  in'their 
answers,  and  that  before  the  filing  of  the  answers  the  justice  ren- 
dered judgment  against  them.  The  proceedings  were  removed 
io  the  city  courts  and  defendants  pleaded  that  they  had  paid  the 
judgment  rendered  against  them.  In  the  course  of  the  trial, 
plaintiffs  offered  in  evidence  the  note  sued  on,  and  also  offered 
«to  show  that  the  note  sued  on  had  been  transferred  by  Eslava  to 
Boberts  prior  to  the  garnishment  in  payment  of  a  bona  fide  debt, 
that  defendants  were  informed  of  the  transfer,  and  that  Smoot 
knew  that  Boberts  was  the  owner  of  the  note  sued  on  at  the 
time  he  answered.  The  evidence  was  objected  to  as  irrelevant, 
but  the  objection  was  overruled.  Plaintiff  then  proved  that  the 
garnishments  were  sued  out  by  Smoot  as  agent  of  the  judgment 
creditor,  and  that  on  the  day  on  which  judgment  was  rendered 
ibey  paid  the  money  to  the  clerk  of  the  court,  who  paid  it  back 
4o  Smoot  as  attorney  of  the  plaintiffs,  in  whose  favor  judgment 
Jiad  been  rendered.     An  objection  being  taken  but  not  allowed. 


June,  1853.]  Smoot  u  Eslava.    ^  311 

and  judgment  being  rendered  in  favor  of  the  plaintiff,  defendants 
appealed. 

John  T.  Taylor^  for  the  plaintifffl  in  error 

G   W.  Bapier,  for  the  defendant  in  error. 

By  Court,  Ck>ij>iHWArrB,  J.  It  has  repeatedly  been  held  by 
this  court  that  a  payment  by  a  garnishee  of  a  judgment,  ren- 
dered against  him  as  such,  will  protect  him  against  a  suit  upon 
the  original  claim:  Duncan  y.  Ware,  6  Stew.  &  P.  119  [24  Am. 
Dec.  772];  Cook  y.  FiOd,  3  Ala.  53  [36  Am.  Dec.  436];  Mills  ▼. 
Sletoart,  12  Id.  90.  In  the  present  case,  however,  the  object 
was  to  take  the  case  out  of  thfii  rule,  by  showing  that  one  of  the 
garnishees  did  not,  in  his  answer,  disclose  the  fact  that  the  note 
in  which  he  was  indebted  had  been  transferred  to  the  person 
who  afterwards  sued  upon  it,  such  fact  being  within  his  knowl- 
edge at  the  time  he  answered.  Unquestionably,  if  neither  of 
the  answers  had  shown  that  Roberts  claimed  an  interest  in  the 
note,  and  he  not  had  an  opportunity  of  asserting  his  right 
thereto,  the  garnishees,  if  advised  of  the  transfer  at  the  time  of 
their  answer,  would  not  have  been  discharged  from  their  lia- 
bility to  the  real  owner  by  the  payment  of  the  judgment 
rendered  against  them:  Colvin  y.  Richt  3  Port.  175;  Fester  y. 
While,  9  Id.  221. 

But  in  the  present  case  the  answer  of  Ketchum  shows  that 
Roberts  claimed  an  interest  in  the  debt,  and  as  he  was  duly  and 
legally  notified  that  his  right  as  transferee  would  be  contested, 
he  had  the  opportunity  of  asserting  that  right;  of  this  he  did 
not  avail  himself,  and  his  failure  to  appear,  when  taken  in  con- 
nection with  the  judgment  rendered  by  the  court,  estops  him 
from  setting  up  any  claim  for  the  note  against  the  garnishees 
who  were  parties  to  the  same  proceeding. 

It  is  obvious  from  what  we  have  said  that  the  evidence  on  the 
part  of  the  plaintiffs  below,  showing  that  Roberts  was  the  bona 
fid£  transferee  of  the  note  in  question,  as  well  as  that  which 
tended  to  prove  that  Smoot  knew  that  such  was  the  fact  at  the 
time  of  his  answer,  was  irrelevant.  As,  however,  the  record 
shows  that  this  evidence  was  offered  in  connection  with  the  note 
sued  on,  which  was  legal  testimony,  and  the  objection  was 
taken  to  the  whole  evidence,  without  distinguishing  between 
the  legal  and  illegal,  it  was  not  error  in  the  court  to  over- 
rale  it:  Murrah  v.  Branch  Bank,  20  Ala.  392. 

But  in  relation  to  the  evidence  which  proved  that,  after  the 
garnishees  had  paid  the  amount  of  the  judgment  to  the  clerk  of 
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the  court  in  which  it  was  rendered,  he  immediately  paid  it  back 
to  one  of  them,  as  the  attorney  of  the  plaintiffs  in  the  judgment, 
it  was  irrelcTant;  and  as  the  objection  to  this  testimony  waa 
properly  taken,  it  should  have  been  sustained  by  the  court. 

For  this  error  the  judgment  is  reversed,  and  the  cause  re» 
manded. 

GABNiHHMXirr,  Plea  of,  in  Abatement. — Judgment  against  a  gazniahee 
which  has  been  Batiafied  will  operate  as  a  defense:  Cook  v.  Field,  96  Am. 
Dea  437.  See  also  Crcao/ord  v.  Clute,  41  Id.  92;  McVtcher  v.  Beedy,  60  Id. 
666;  Smith  v.  BUUchfordj  52  Id.  504,  and  notes,  where  the  subject  has  been 
folly  discussed. 

Tbansvbkeb  of  Negotiable  Note,  iRiohts  and  Liabilitiss  of:  See 
Dugas  v.  Matthews,  54  Am.  Dec  361,  and  oases  cited  in  note  thereta 


Keebs  v.  O'Gbadt. 

[98  ATaWAMA,  726.] 

Note  Payable  to  Wife  is  also  Payable  to  Husband,  and  can  only  be 

transferred  by  his  act;  but  where  she  is  authorized  to  take  notes  as  a 

feme  sole,  title  will  pass  by  her  indorsement. 
Wife  will  be  Regarded  as  Feme  Sole  when  her  husband  has  aban- 

doned  her  and  left  the  state  without  an  intention  of  returning. 
Wife  may  Act  as  Agent  of  Husband,  and  a  note  payable  to  her  may 

be  indorsed  by  her  in  her  own  name,  and  if  done  with  the  assent  ot  the 

husband,  the  indorsee  acquires  a  valid  title. 

Appeal  from  the  circuit  court  of  Mobile.  Krebs  sued  out  an 
attachment  against  J.  McGinnis,  and  summoned  J.  0.  Morton 
as  garnishee.  Morton  denied  any  indebtedness  to  the  defend- 
ant in  attachment,  and  stated  that  he  had  executed  his  notes  to 
the  wife  of  the  defendant,  and  that  they  had  been  transferred  to 
O'Grady,  the  defendant  in  error;  the  latter  was  then  summoned 
as  transferee.  It  was  proved  on  the  trial  that  the  notes  were 
given  by  the  garnishee  for  the  fixtures  of  a  bakery  occupied  by 
the  defendant  in  attachment.  The  latter  left  for  California  four 
months  prior  to  the  making  of  the  notes,  the  business  being 
carried  on  by  his  wife.  The  notes  were  payable  to  her,  and 
indorsed  by  her  to  the  defendant  in  error  for  the  payment  of  a 
debt  contracted  with  him  while  trading  on  her  own  account  for 
supplies  necessary  in  carrying  on  the  business;  and  that  de- 
fendant in  attachment  was  still  absent  in  California  and  had 
failed  to  assist  his  wife  in  any  manner.  The  court  held  that  in 
a  case  of  abandonment  the  wife  might  take  a  note  payable  to 
herself  and  indorse  it  in  her  own  name,  and  thereby  pass  title  if 
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the  husband  had  not  expressed  his  dissent;  tbat  as  io  the 
effects  of  the  husband  during  abandonment  the  wife  would  be 
considered  as  his  agent,  and  she  would  be  presumed  to  act 
within  the  scope  of  her  powers  unless  he  dissented;  that  if 
the  debt  alluded  to  was  a  bona  fide  debt,  the  transfer  was  good, 
and  that  such  transfer  would  be  good  as  against  the  plaintiff,  it 
being  prior  in  point  of  time  to  the  attachment. 

C.  W.  Rapier y  for  the  plaintiff. 

Percy  Walker  and  George  N.  Stevoariy  for  the  defendant. 

By  Ck>urt,  GouxTHWArrs,  J.  That  a  note  payable  to  the  wife 
is  in  legal  effect  a  note  payable  to  the  husband,  and,  as  a  neces- 
sary consequence,  can  be  transferred  by  his  act  alone,  Ib,  as  a 
g^eneral  proposition,  well  settled.  There  are,  however,  excep- 
tions to  this  role,  and  cases  may  exist  in  which  the  wife  is  au- 
thorized to  take  notes  as  if  a  single  woman;  and  in  such  case  it 
follows  that  the  title  would  pass  by  her  indorsement.  Accord- 
ing to  the  later  English  decisions,  this  can  only  happen  when 
the  husband  is  civilly  dead,  or  his  absence  is  involuntary,  as 
when  he  is  an  alien  enemy:  MarshoU  y.  Button,  8  T.  B.  547; 
Mirsh  V.  Hutchinson,  2  Bos.  &,  Pul.  226;  Bogget  v.  Frier,  11  East, 
301;  Barden  v.  Keverberg,  2  Mee.  &  W.  61;  2  Boper  H.  &  W. 
121.  In  this  court  we  have  held  that  where  the  husband  has 
abjured  the  state,  and  the  wife  has  acted  as  a/eme  sole,  she  will 
be  so  regarded:  Arthur  v.  Broadnax,  8  Ala.  557  [37  Am.  Dec. 
707];  James  v.  Stewart,  9  Id.  855.  The  question,  however,  as 
to  what  constitutes  an  abjuration  of  the  state,  so  as  to  take  the 
wife  out  of  the  disabilities  of  coverture,  has  not  been  settled 
with  precision.  We  all,  however,  agree  that  there  can  be  no 
abjuration  in  this  sense  without  an  abandonment  of  the  wife, 
and  a  removal  from  the  state  without  an  intention  of  returning: 
Mead  v.  Hughes,  15  Id.  141  [50  Am.  Dec.  123]. 

The  wife  may,  however,  act  as  the  agent  of  her  husband;  and 
a  note  payable  to  her,  although  in  legal  effect  it  is  payable  to 
him,  may  be  indorsed  by  her  in  her  own  name;  and  if  done  with 
the  assent  of  the  husband,  the  indorsee  acquires  a  valid  title. 
And  this  assent  is  not  required  to  be  expressly  proved,  but  may 
be  inferred  from  circumstances.  Such  was  the  decision  of  this 
court  in  Boland  v.  Logan,  18  Ala.  307;  and  under  the  influence 
of  this  principle,  if  a  wife  was  living  separate  from  her  husband, 
and  doing  business  in  her  own  name,  with  his  knowledge,  her 
contracts  within  the  scope  of  that  business  would  be  valid  and 
bindings  unless  the  husband  dissented.    His  assent  would  in 
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such  a  case  be  presumed.  If  the  character  of  the  business  was 
such  as  mtturally  to  include  the  sale  or  disposition  of  the  hus- 
band's effects,  the  same  principle  would  apply;  but  where  such 
disposition  was  not  within  the  legitimate  scope  of  the  separate 
business,  most  certainly  no  presumption  of  law  could  be  created, 
and  the  jury  would  not  be  authorized  to  presume  the  husband's 
assent  to  the  disposition  unless  their  minds  were  fairly  brought 
to  that  conclusion  by  the  facts  before  them  in  evidence. 

The  wife,  in  the  absence  of  the  husband,  may  have  a  general 
authority  to  exercise  the  usual  and  ordinary  control  oyer  the 
property  left  in  her  possession  by  him,  which  must  be  controlled 
by  some  one;  unless  the  presumption  of  this  authority  is  re- 
butted by  proof  that  he  had  constituted  some  other  person  his 
agent  for  that  purpose:  Church  v.  Landers,  10  Wend.  79.  But 
the  sale  of  the  husband's  effects  may  be  outside  of  the  usual  and 
ordinary  control  of  them;  and  whether  it  is  so  or  not  must  de- 
pend upon  the  nature  of  the  property,  the  length  of  the  absence, 
and  perhaps  other  circumstances.  If  the  husband  went  to  Cal- 
ifornia, leaving  the  wife  to  carry  on  his  plantation  during  his 
absence,  it  would  not  follow  as  a  presumption  of  law  that  he 
had  given  her  authority  to  sell  and  dispose  of  his  slaves,  and 
transfer  the  notes  received  in  payment  for  them.  So,  in  the 
present  case,  although  the  husband  may  have  consented  that 
his  wife  might  carry  on  the  business  of  the  bakery  in  her  sepa- 
rate name,  that  fact  does  not  create  a  legal  presumption  that  she 
was  authorized  to  transfer  the  notes  received  from  the  sale  of 
the  fixtures,  which  in  law  were  payable  to  her  husband;  and 
that  they  were  transferred  in  payment  of  a  debt  contracted  by 
her  in  the  course  of  the  separate  business  can  have  no  influence. 
The  question  is  purely  one  of  authority  so  far  as  she  is  con- 
cerned; and  all  we  decide  on  this  branch  of  the  case  is,  that  the 
circumstances  we  have  stated  did  not  amount  to  presumptive 
evidence  that  she  had  authority  from  the  husband  to  transfer 
the  notes  in  question.  It  was  for  the  jury  to  say  whether  this 
evidence  would  fairly  bring  their  minds  to  this  conclusion. 

As  a  portion  of  the  charge  given  by  the  court  was  in  opposi- 
tion to  thck  views  we  have  expressed,  the  judgment  must  be  re- 
versed and  the  cause  remanded. 

OrBBONS,  J.,  not  sitting. 

Mabbibo  Woman,  whxn  Rigabdxd  as  Feme  Solb:  See  oaaee  dted  in 
note  to  Dorranee  v.  ScoU,  31  Am.  Dec.  509,  and  the  note  to  Arthmr  y.  Broad' 
naXf  37  Id.  707,  where  the  questions  treated  of  in  the  principal  case  are  di»> 
cussed  at  length.  See  also  Sogers  v.  PhUUpB,  47  Id.  727;  Mead  v.  Hughett 
60  Id.  123. 
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MniTEB  V.  Branch  Bank  at  Mobile. 

[33  Alabama,  769.] 
Pailubb  on  Part  or  Oreditob  to  PBxsBinr  his  Claim  to  the 

tor  of  the  principal  debtor  within  the  statatory  time  after  the  grant  of 
letterB  does  not  discharge  the  sureties  of  sach  principal,  nor  affect  cred- 
itors' rights  to  proceed  against  them. 
Statsment  in  Lettkb  Anvzzsd  as  Exhibit  to  Bill,  and  prayed  to  ba 
taken  as  part  of  it,  wUl,  unless  qoalified  in  some  manner,  become  tha 
statement  of  thebilL 
DKnaii>AMT  IN  EzicunoN  Motino  to  Sit  Asam  Shsbift's  BcruBir,  on 
the  ground  that  the  money  had  been  tendered  and  refused,  must  show 
that  such  a  state  of  facts  existed,  in  order  to  be  entitled  to  relief. 


Appeal  from  the  chancezy  court  of  Dallas.  Injanction.  W. 
T.  Minter  and  Matthew  Gayle  filed  their  bill  against  the  Branch 
Bank  at  Mobile,  alleging  that  the  defendants  had  recovered 
judgment  against  them,  as  sureties  of  one  Pritchard,  on  a  note. 
Execution  was  issued,  and  it  was  paid  in  full,  each  paying 
one  half.  The  sheriff  applied  to  the  bank  to  pay  the  money 
oyer,  and  was  informed  that  the  bank  had  no  such  claim. 
Gayle's  money  was  returned,  and  Minter's  was  paid  oyer  to  the 
bank  on  another  judgment  which  the  latter  held  against  him. 
Seven  years  afterwards  another  execution  was  issued  against  the 
plaintiffs  on  said  judgment  for  the  amount  of  the  original  judg- 
ment, and  interest  accruing  to  date  of  execution.  It  was  further 
alleged  that  the  bank  neglected  to  present  Pritchard's  note  to 
his  administrator  within  eighteen  months  after  the  granting  of 
letters,  and  thus  lost  its  remedy.  A  letter  from  the  assistant 
commissioner  of  the  bank  was  annexed  to  pbuntiffs'  bill,  with  a 
prayer  that  it  be  taken  as  a  part  thereof.  The  letter,  among 
other  things,  stated  that  the  sheriff's  return  on  the  execution, 
made  in  1844,  was  set  aside  by  the  circuit  court  of  Mobile  in 
1848,  and  execution  ordered  to  proceed.  The  chancellor  dis- 
missed the  bill  for  want  of  equity,  and  an  appeal  was  taken. 

Cfeorge  W.  Oayle^  for  the  plaintiffs. 
cTl  W.  Lapdey,  for  the  defendants. 

By  Court,  Phelan,  J.  There  is  nothing  in  the  point  that  the 
bank  neglected  to  present  the  note  on  which  the  plaintiff9  in 
error  were  sureties  only  against  the  estate  of  Pritchard,  their 
principal,  within  eighteen  months  after  the  grant  of  letters  on 
his  estate,  and  so  lost  its  remedy  on  him,  and  that  they,  as 
sureties,  vrill  be  allowed  to  stand  in  the  same  position  as  their 
principal.  The  question  is  already  settled  to  the  contrary,  in 
the  case  of  McBroom  v.  The  Oovernor,  G  Port.  32. 
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The  bill  as  to  the  demand  for  interest  on  the  judgment  from 
1844,  when  the  money,  as  it  is  alleged,  was  tendered  to  the 
bank  and  refused,  would,  we  incline  to  think,  have  equity  in  it, 
if  this  allegation  were  not  deprived  of  its  force  by  the  adoption 
of  the  letter  of  Mr.  Holcombe,  the  assistant  commissioner,  to 
the  solicitors  of  the  complainants,  as  part  of  the  bill.  The 
statements  of  this  letter  relating  to  the  subject-matter  of  the 
bill  are  thereby  made  the  statements  or  averments  of  the  bill, 
since  they  are  not  in  any  manner  qualified,  but  simply  annexed 
by  way  of  exhibit,  and  prayed  to  be  taken  as  part  of  the  bill. 
This  letter  states  directly  that  the  receipts  of  Connolly,  the 
sheriff  of  Dallas,  as  for  money  received  of  Qayle  and  Minter  in 
1844  in  full  satisfaction  of  the  execution,  and  indorsed  upon  it, 
were  nullities,  and  were  so  pronounced,  and  the  same,  as  a  re- 
turn of  the  sheriff,  set  aside  by  judgment  of  the  circuit  court  of 
Mobile,  after  a  full  hearing  in  1848;  and  that  execution  on  the 
judgment  was  ordered  to  proceed. 

This  is  equivalent  to  an  admission  in  the  bill  that,  in  1848, 
the  return  of  the  sheriff  was  upon  a  full  hearing,  which  implies 
of  course  due  notice  to  the  complainants,  set  aside,  and  the 
execution  ordered  to  proceed.  Such  an  admission,  it  must  be 
seen  at  once,  does  away  with  the  force  of  that  part  of  the  bill 
which  alleges  that  the  money  had  been  paid,  that  the  same  was 
afterwards  tendered  and  refused,  and  praying  that  no  interest 
should  be  allowed  from  the  time  of  the  tender  and  refusal. 

On  the  motion  to  set  aside  the  return  of  the  sheriff,  it  was 
competent  for  the  defendants  in  the  execution  (the  complain- 
ants in  this  bill)  to  have  shown  that  the  money  had  been  paid, 
as  the  return  showed,  and  had  been  tendered  and  refused,  and 
by  tendering  it  then  anew,  to  avoid  interest  and  any  further 
issue  of  execution.  If  this  was  not  done  or  attempted,  and 
the  complainants  have  not  explained  the  omission  satisfactorily 
in  their  bill,  the  presumption  exists  that,  as  there  was  a  lawful 
opportunity  to  submit  that  defense  to  the  further  issue  of  exe- 
cution and  the  payment  of  interest,  it  was  done,  and  the  matter 
is  res  adjudicala. 

Putting  this  construction  upon  the  bill  as  a  whole,  and  we  see 
no  way  to  avoid  it,  the  decree  of  the  chancellor  dismissing  it  for 
want  of  equity  was  proper. 

We  are,  however,  of  opinion  that  the  bill  should  be  dismissed 
without  prejudice.  Let  a  decree  be  rendered  here  accordingly, 
at  the  cost  of  the  plaintiffs  in  error. 
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Steele  v.  Wyatt's  Administbatob. 

[23AiaBAKA.  764.] 

WmBS  CouBT  Ordxsed  Sale  or  All  Pxrishablb  Pbopbrtt  of  an 
estate,  and  the  administrator  sold  all  the  personal  property,  inclnding 
a  number  of  negroes,  and  made  his  return,  which  was  duly  recorded,  and 
the  admimstrator  de  hon%»  non  afterwards  brought  detinue  for  one  of  the 
negroes  sold:  keld^  that  in  the  absence  of  a  statutory  definition  of  the 
term  "perishable  property,*'  the  sale  passed  the  legal  title  to  the  slaves. 

Appeal  from  the  circuit  court  of  Lowndes.  Action  of  detinue 
brought  by  the  appellee,  administrator  de  bonis  non  of  Peter 
Wjatt,  deceased,  for  a  slave.  Deceased  was  the  owner  of  the 
slave,  and  after  his  death  his  widow  and  her  brother  administered 
on  the  estate  until  they  were  removed  and  plaintiff  appointed  in 
their  stead.  On  the  trial,  it  was  proved  that  the  first  adminis- 
trators obtained  the  following  order  from  the  orphans'  court: 
*'  Ordered  by  the  court  that  the  administrators  of  the  estate  of 
Peter  Wyatt,  deceased,  have  leave  to  sell  all  the  perishable  prop- 
erly of  said  deceased,  upon  a  credit  of  at  least  six  months."  Un- 
der this  order,  they  sold  all  the  personal  property,  including  the 
slave  in  question,  the  latter  being  bid  off  by  Mrs.  Wyatt.  A  sworn 
statement  of  the  sale  was  received  by  the  court  and  ordered  to  be 
filed.  The  jury  were  instructed  that  the  order  mentioned  above 
conferred  no  authority  on  the  administrators  to  sell  the  slaves; 
that  the  sale  was  void,  and  that  the  order  confirming  the  sale 
did  not  legalize  it.  Defendants  excepted.  Plaintiff  obtaining 
judgment,  defendants  appealed. 

Watts^  Judge  and  Jackson^  and  George  W.  Stone,  for  the  appel- 
lants. 

T.  WUUams,  for  the  appellee. 

By  Cotuii,  Gibbons,  J.  The  first  charge  of  the  court  to  the 
jury  was,  that  the  several  orders  above  set  out  did  not  confer 
upon  the  administrators  in  chief  authority  to  sell  the  slaves,  and 
that  such  sale  was  void;  meaning,  we  presume,  that  such  sale 
was  void  as  against  the  plaintiff  in  the'action,  for  as  against  the 
administrators  in  chief  it  was  not  void,  as  is  shown  in  a  subse- 
quent charge  of  the  court,  where  it  states  that  the  administra- 
tors in  chief  would  be  estopped  by  their  sale  from  asserting  a 
title  in  their  names.  Oiving  to  the  charge  this  interpretation* 
the  question  is,  whether  the  court  was  or  was  not  correct  in  its 
charge. 

The  sale  seems  to  have  taken  place  in  February,  1834;  and 
the  act  under  which  the  orders  were  made  is  as  follows,  to  wit. 
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''It  shall  not  be  lawful  for  any  executor  or  executors,  adminis- 
trator or  administrators,  guardian  or  guardians,  to  take  the 
estate,  or  any  part  thereof,  of  any  testator  or  intestate,  at  the 
appraised  value,  or  to  dispose  of  the  same  at  private  sale,  exoept 
where  the  same  is  directed  by  the  will  of  the  testator.    But  in 
all  cases  where  it  may  be  necessary  to  sell  the  whole  or  any 
part  of  the  personal  estate  of  any  testator  or  intestate,  it  shall 
be  the  duty  of  the  executor,  administrator,  or  guardian  to  ap- 
ply to  the  orphans'  court  of  their  county  for  an  order  of  sale, 
and  obtaining  the  same,  to  advertise  the  time  and  place  of  such 
sale  in  three  or  more  public  places  in  the  county,  at  least  thirty 
days  previous  to  the  day  of  sale,  and  then  and  there  proceed  to 
sell  the  same  at  public  sale  to  the  highest  bidder,  giving  at  least 
six  months'  credit;  the  purchaser  giving  bond  with  approved 
security:"  Clay's  Dig.  223,  sec.  13.     We  say  the  order  of  sale 
was  made  under  this  act,  because  this  is  the  only  act  upon  the 
subject  under  which  it  could  have  been  made. 

The  term  "  perishable  property,"  in  its  most  enlarged  sense, 
would  mean  all  personal  as  distinguished  from  real  property; 
whilst  in  its  most  restricted  sense,  it  would  only  mean  such 
personal  property  as  had  in  itself  the  elements  of  destruction 
or  decomposition,  as  for  instance,  fruits,  or  such  productions 
from  the  labor  and  skill  of  man  as  are  ephemeral  in  their  ex- 
istence, or  evanescent  and  changeable  in  their  value.  In  this 
latter  sense,  it  would  ordinarily  comprehend  but  veiy  few 
articles  belonging  to  an  estate.  If  we  apply  to  the  orders  of 
the  court  on  which  the  charge  under  discussion  is  predicated 
the  most  enlarged  sense  of  the  term,  it  is  clear  that  it  did  con- 
fer on  the  administrators  all  the  authority  necessary  for  the 
legal  disposition  of  the  property.  If,  on  the  other  hand,  we 
apply  to  them  the  most  restricted  sense,  then  it  is  equally  clear 
that  the  order  would  not  confer  such  authority.  It  does  not 
appear  from  the  present  record  whether  there  was  belonging  to 
the  estate,  at  the  time  that  the  orders  were  made,  any  property 
that  would  properly  range  itself  under  the  latter  of  the  above 
definitions  of  the  term ' '  perishable  property ;"  all  that  does  appear 
is,  that  all  the  personal  property  of  the  estate  was  sold,  and  the 
negro  in  question  with  the  other  negroes  of  the  estate. 

It  will  be  observed  here  that  in  reference  to  the  effects  of 
estates,  our  statute  has  given  no  definition  of  the  term  "  perish- 
able property;"  nor  is  there  any  act  authorizing  the  orphans' 
court  to  make  any  order  in  reference  to  that  particular  speoies 
of  property.    The  term,  it  is  true,  has  received  a  legislative  in- 
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ieipretation  in  reference  to  the  attachment  laws  of  the  state, 
and  it  is  there  said  to  be  that  "  which  is  likely  to  waste  or  be 
deetroyed  by  keeping:''  Clay's  Dig.  56,  sec.  8;  bat  whether  the 
legislature  would  apply  the  same  meaning  to  the  term  when 
used  in  reference  to  the  estates  of  deceased  persons  we  know 
not,  as  it  has  not  as  yet  thought  proper  to  give  it  any  definition 
whateyer  as  applied  to  such  estates.  The  term,  then,  as  em« 
ployed  in  the  order  of  the  court,  could  have  no  reference  to  any 
technical  meaning  given  to  it  as  applied  to  estates  in  the  hands 
of  personal  representatives,  as  the  term  then  had  no  legislative 
technical  meaning,  nor  has  it  any  as  yet,  as  applied  to  such 
estates.  It  is  clear  that  if  the  statutes  had  defined  what  should 
be  considered  as  perishable  property,  as  applied  to  such  estates, 
or  even  if  the  term  was  known  to  our  law  at  all  in  a  legislative 
technical  sense,  as  applied  to  the  general  property  of  decedents, 
then  the  term,  as  used  by  the  court  in  the  order  above  referred 
to,  would  have  to  receive  such  statutory  interpretation.  But  in 
the  absence  of  any  such  definition,  what  rules  of  interpretation 
shall  we  resort  to  in  order  to  ascertain  the  meaning  of  the  term 
as  used  by  the  court,  or  to  comprehend  in  what  sense  the  court 
making  the  order  and  the  parties  acting  under  it  understood  it  ? 
I  confess  I  know  of  no  better  rule,  under  such  circumstances, 
than  to  let  the  parties  themselves  be  the  interpreters,  by  show- 
ing what  they  themselves  understood  by  it.  The  moment  we 
adopt  this  means  of  ascertaining  the  meaning  of  the  orders 
there  is  no  longer  any  mystery.  We  find  that  under  the  order 
the  administrators  proceeded  and  sold  the  whole  of  the  personal 
property  of  the  estate,  precisely  as  if  the  order  had  been  to  sell 
the  personal  instead  of  perishable  property. 

The  order,  on  its  face,  was  in  all  respects  as  if  it  was  intended 
to  mean  the  personal  property  generally,  and  to  be  strictly  a 
statutory  order.  The  only  word  in  the  whole  order  that  pre- 
Tents  it  from  being  strictly  such  is  that  ''perishable"  is  used 
instead  of  "personal"  as  a  prefix  to  the  word  "property." 
The  sale  is  made,  and  an  account  thereof  returned  to  the  court, 
according  to  the  order;  and  the  account  passed,  and  the  pro- 
ceedings of  the  administrators  sanctioned  and  approved,  as 
much  as  it  was  in  the  power  of  the  court  so  to  do,  precisely  as 
if  the  order  had  been  to  sell  the  personal  instead  of  the  perish- 
able property.  Under  these  circumstances,  we  think  we  are  au- 
thorized to  say  that  such  was  the  meaning  of  the  order  under 
which  the  sale  was  mode.  That  such  was  the  understanding  of 
the  parties  acting  under  the  order,  and  of  the  court  itself  mak- 
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iug  it,  we  think  clear;  and  in  the  absence  of  a  statatoiy  defini- 
tion of  the  term  ''perishable  property/'  as  applied  to  the 
estates  of  decedents,  by  which  the  term  has  to  receive  a  strict 
statutory  technical  meaning,  we  see  no  reason  why  we  should 
not  give  to  the  order  now  the  same  interpretation  that  the  court 
making  it  and  the  parties  acting  under  it  gave  it  at  the  time  that 
it  was  made.  From  this  view,  it  follows  that  the  court  erred  in 
this  charge  as  given  to  the  jury,  as  the  orders  of  the  court 
under  which  the  sale  was  made  were  ample  to  confer  upon  the 
administrators  in  chief  the  authority  to  sell  the  property  and 
pass  the  legal  title  thereto.  This  we  regard  as  decisive  of  the 
whole  case,  and  therefore  do  not  deem  it. necessary  to  consider 
the  remaining  questions  raised  by  the  record. 

The  judgment  of  the  court  below  is  reversed,  and  the  oanfle 
remanded. 
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Ex  PABTE  MaBTIN. 

[18  Abxajmas,  198] 
IWDJiOTIOli    n    HOT    GlUlTTBD    UNLSSS    Ck)MPLAINAllT8    ABM    BhTRLID    «0 

Damages  at  Law  and  the  remedy  at  law  is  not  adequate. 

FlmrATB  Pbopkbtt  can  hot  be  Taken  fob  Pubuo  Use  without  Just 
Compensation,  though  no  tuch  provision  be  contained  in  the  state  con- 
stitation;  for  this  prohibition  upon  the  legislatare  is  implied  from  th« 
nature  and  stracture  of  the  goTemment,  even  if  if  were  not  embraced  by 
necessary  implication  in  other  provisions  of  the  bill  of  rights. 

Sioht  of  Eminent  Domain  is  Inhekknt  in  Sotsbeion  Poweb,  and 
eqnally  so  is  the  vested  right  to  his  property  in  the  citizen. 

BiOBT  OF  Eminent  Domains  Means  that  when  Public  Nbcessitt  or 
common  good  requires  it  the  dtizen  may  be  forced  to  sell  his  property 
for  its  fBir  value. 

jjtncLES  OF  State  CoNSTiTUTioir  Guabanteeino  to  CmzEN  the  right  of 
acquiring,  possessing,  and  protecting  property  necessarily  imply  tlie 
prohibition  upon  the  legislature  from  taking  private  property  for  public 
use  without  providing  for  just  compensation  to  be  first  made  to  this 
owner. 

Aobnts  of  State  abb  Liable  in  Damages  fob  Tbespass  ob  Waste  Com- 
MirrED,  in  the  prosecution  of  a  public  work,  to  individuals  whose  ri^ts 
are  not  concluded  by  a  just  compensation  awarded  for  the  loss  or  injury 
to  their  property. 

IVJVNCnON  MAT  BE    GbANTED    TO    BeSTBAIN  AcTTS    OF  Ag&NTS    OF  StaTE, 

engaged  in  the  prosecution  of  a  public  work,  when  the  injury  resulting 

to  individuals  is  not  compensated,  and  amounts  to  a  nuisance  liable  to 

continue,  or  causes  damages  likely  to  be  irreparable;  or  by  decree  the 

nuisance  may  be  abated. 

State  is  not  Kecessabt  Pabtt  to  Suit  against  Commissionebs  engaged 

in  prosecution  of  a  public  work,  though  the  acts  complained  of  be  witi*in 

the  scope  of  their  authority,  for  they  must  defend  under  the  law  and 

their  authority;  and  even  if  made  a  party,  it  might  he  that  the  only  way 

to  afford  the  relief  sought  would  be  to  enjoin  her  agents  or  officsn. 
Am.  Dao.  YoL.  LYin—n  sai 


322  Ex  PABTE  Martin.  [Arkansas^ 

Inhsbknt  JuBiBDionoN  or  Equity  to  Grant  Injukction  ob  Abatx  Not- 
8ANCB8  should  be  exercised  with  caation. 

Ikjunction  to  Stop  Undebtakino  or  Public  Natube  or  of  private  na- 
ture, if  in  the  latter  great  expense  has  been  incurred,  will  not  be  granted 
without  a  reasonable  notice  to  the  defendants,  and  then  the  chancellor 
may  well  hear  affidavits  in  support  or  denial  of  the  biUs. 

Ko  NoTiGK  TO  DsrENDAiTTS  or  Application  fob  Special  Ikjunction 
OUGHT  to  be  Reqxtibed  in  cases  where  the  injury  may  be  immediate 
and  destructive,  and  thus  irreparable,  or  where  the  giving  of  the  notice 
might  p  ^cipitate  the  act  sought  to  be  enjoined. 

Bill  is  to  be  Taken  Most  Stbonoly  against  Pleadsb. 

Where  Gist  or  Bill  roB  Injunction  or  Public  Wobk  is  the  want  of  a 
culvert,  which  would  prevent  the  threatened  injury,  and  which  the  com- 
plainants allege  they  were  authorixed  to  construct,  it  will  be  presumedt 
in  the  absence  of  any  allegation  to  the  contrary,  that  sufficient  time  ha» 
elapsed  to  enable  them  to  procure  the  culvert;  and  the  injunction  will  be 
refused. 

Appligation  for  mandamus.    The  opinion  states  the  case. 
English,  Hardy ,  and  Palmer,  for  the  petitioners. 

By  Court,  Watkins,  C.  J.  This  is  an  application  for  a  nun^ 
damns  to  the  jadge  of  the  Phillips  circuit  court  in  chancery,  to 
compel  him  to  gn^t  an  injunction  upon  the  bill  presented  ta 
him,  his  refusal  being  indorsed  as  required  by  the  statute. 

The  substance  of  the  bill,  briefly  stated,  is  that  the  complain- 
ants are  the  owners  in  fee  of  a  plantation  near  the  Mississippi 
river,  about  four  miles  south  of  Helena,  including  section  30  in 
township  2  south,  of  range  5  east;  that  levees  are  necessary  for 
the  protection  of  these  and  other  lands  lying  in  the  Missis- 
sippi bottom,  as  it  is  called;  and  that  these  levees  sometimes  have 
to  cross  bayous  abounding  in  that  region  of  country,  empty- 
ing in  the  river,  and  which  also  serve  as  natural  drains  to  cany 
off  the  rain-water  falling  on  lands  in  the  rear,  which  would 
otherwise  flood  the  adjacent  lands,  and  become  stagnant,  and 
be  injurious  to  health,  and  an  obstruction  to  the  agricultural 
operations  of  the  planters  in  their  vicinity.  That  a  watercourse 
known  as  Long  Lake,  which  serves  as  a  natural  dndn  for  large 
bodies  of  land,  including  that  of  the  complainants,  tnd  which 
runs  through  a  portion  of  their  cultivated  lands,  and  in  which 
there  is  at  all  times  a  current,  though  at  low  water  almost  im- 
perceptible, was  levied  across  in  the  months  of  July  and  August. 
A.  D.  1852,  by  the  swamp-land  commissioners  for  the  state  of 
Arkansas,  Cincinnatus  Trousdale,  Creed  Taylor,  and  John  W. 
Buckner,  under  the  superintendence  of  one  of  their  suboom- 
missioners,  Boyd  Bailey;  that  in  the  construction  of  the  leyee 
a  wooden  culvert  was  put  in  the  bed  of  the  bayou,  so  as  to  i^- 
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mit  the  free  passage  of  the  water  through  the  levee,  but  that 
since  the  erection  of  the  levee,  the  wooden  trunk  or  culvert, 
owing  to  the  pressure  of  the  levee,  or  some  otlier  cause,  has 
given  way;  and  that  one  John  S.  Deputy,  under  the  direction 
and  supervision  of  the  subcommissioner,is  proceeding  to  re- 
move the  dilapidated  trunk  or  culvert  for  the  purpose  of  filling 
up  the  levee  solid,  and  so  obstructed  the  flow  and  drainage  of 
water  in  the  bayou.  That  the  levee  crosses  the  bayou  at  a  point 
from  the  lands  of  the  complainants  on  one  side  to  the  land  of 
Deputy  on  the  other  side.  That  Long  Lake  bayou,  after  pur- 
suing a  tortuous  course,  empies  into  the  Mississippi  twelve  or 
fourteen  miles  below  the  pluitation  of  the  complainants.  The 
bill  proceeds  to  detail  the  effect  and  operation,  as  anticipated, 
of  such  a  stoppage  in  the  flow  of  the  water  in  the  stream,  if  so 
obstructed,  and  explains  that  while  the  effect  would  not  be  in- 
jurious to  Deputy,  because  there  is  a  drainage  from  his  lands 
into  Long  Lake  bayou,  below  the  point  where  the  levee  crosses, 
it  would  be  injurious  to  the  lands  of  the  complainants  and  others 
not  BO  situated.  And  the  complainants  aver  that  the  effect  of 
the  stoppage  would  be  to  overflow  a  large  portion  of  their  lands, 
improved  and  unimproved,  and  to  back  the  water  up  into  one 
of  their  fields  now  in  cultivation,  destroying  for  agricultural 
purposes  more  than  twenty-five  acres  of  it,  and  to  make  a  long 
and  large  pond  about  the  center  of  one  of  their  fields;  and,  by 
the  stagnation  of  the  water,  to  prejudice  the  health  of  the  adja- 
cent country,  including  the  plantation  of  the  complainants, 
where  they  have  more  than  seventy-five  slaves.  The  bill  further 
alleges  that  the  levee  commissioners,  at  a  meeting  of  their  board 
in  October  last,  authorized  the  complainants  to  have  an  iron 
culvert  or  trunk  made  of  suitable  dimensions  to  permit  the  nat- 
ural flow  and  drainage  of  the  watercourse  to  be  placed  therein 
where  the  levee  crosses  it,  and  prevent  the  injuries  anticipated, 
and  which  they  propose  doing  as  soon  as  possible. 

The  swamp-land  commissioners,  the  subcommissioners,  and 
depufy  are  made  defendants,  and  the  bill  prays  for  a  decree 
that,  in  the  repair  and  construction  of  the  levee,  the  defendants 
be  required  to  place  in  it  a  trunk  or  culvert  of  sufficient  size  to 
permit  the  natural  flow  and  drainage  of  the  water;  and  that,  in 
the  mean  time,  and  until  the  further  order  of  this  court,  they  be 
enjoined  from  making  the  levee  solid  at  the  point  described,  and 
for  general  relief. 

Supposing  the  allegations  of  the  bill,  the  substance  of  which 
we  have  stated,  to  be  true,  as  upon  an  ex  parte  proceeding,  wa 
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will  consider  them,  for  all  the  purposes  of  this  application,  to  be 
sufficiently  full  and  explicit. 

The  leyee  complained  of  is  being  made  under  the  act  of  the 
general  assembly  to  provide  for  the  reclaiming  of  the  swamp  and 
overflowed  lands  donated  to  this  state  by  the  United  States,  ap- 
proved January  6,  1851,  and  the  supplemental  act  approved 
January  11, 1851,  and  is  part  of  a  system  of  public  works,  de- 
signed for  the  good  of  the  whole  people,  but  from  which  it  must 
be  supposed  that  some  individuals  will  suffer  partial  loss  or  in* 
convenience. 

By  the  third  section  of  the  act  first  mentioned,  the  powers  and 
duties  of  the  swamp-land  commissioners  are  defined  to  be — ^1. 
To  fix  the  price  of  tiie  swamp  and  overflowed  lands  donated  to 
the  state  of  Arkansas  by  the  act  of  congress  entitled  ''An 
act  to  aid  the  state  of  Arkansas,  and  other  states,  to  reclaim  the 
swamp  lands  within  their  limits,"  approved  September  28, 1860, 
in  their  present  condition,  taking  into  consideration  their  local- 
ity, and  the  value  that  will  be  added  to  said  lands  by  their  rec- 
lamation, lists  of  which,  with  the  valuation  of  each  tract  or 
legal  subdivision,  shall  be  forwarded  to  the  governor,  subject 
to  his  approval  or  rejection;  2.  To  determine  the  localiiy,  ex- 
tent, and  dimensions  of  the  necessary  levees  and  drains,  in  order 
to  reclaim  said  lands;  3.  To  district  and  classify  said  lands, 
and  to  let  out  the  making  of  said  levees  and  drains  by  contract 
to  responsible  persons,  at  a  stipulated  price  per  cubic  yard,  to 
the  lowest  and  best  bidder.  And  by  subsequent  sections,  they 
are  required,  by  themselves  and  assistants  of  their  own  appoint- 
ment in  each  county,  to  proceed  immediately  to  ascertain  and 
designate  the  swamp  and  overflowed  lands  granted  to  the  state 
by  the  act  of  congress,  and  they  are  also  empowered  to  appoint 
€ubcommissioners  to  aid  them  in  the  location  and  construction 
of  the  necessaiy  levees  and  drains,  and  in  classifying  and  district- 
ing the  lands. 

The  acts  of  assembly  referred  to  make  no  provision  for  com- 
pensation to  persons,  where  private  property  is  taken  for  public 
use  in  constructing  levees  or  drains,  although  they  seem  to  have 
contemplated  that  loss  or  injury  to  individuals  might  ensue,  and 
by  section  12  of  the  original  act,  and  section  2  of  the  supple- 
mental act,  which  are  directory,  the  commissioners  are  required 
to  construct  the  prox>osed  levees  as  near  as  practicable  to  the 
bank  of  the  river,  or  other  watercourses,  and  so  that  in  all  cases 
they  shall  follow  the  general  course  of  the  rivers,  and  be  so 
located  as  to  accomplish  the  largest  amount  of  reclamation  witb 
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the  least  injoiy  and  iBConyemence  to  indiTidnals;  and  the  com- 
missioners are  directed,  in  letting  out  contracts  for  leyying  on 
the  Arkansas  river,  to  proceed  with  the  work  on  both  sides  of 
the  river  simultaneonslj,  so  far  as  practicable  to  afford  equal 
protection  to  the  cultivators  and  occupants  of  land  on  either 
side  of  the  river.  These  are  the  only  provisions  bearing  on  the 
subject,  and  it  is  obvious,  that  in  order  to  construct  the  levees 
and  drains  required,  private  property  must  be  taken  for  public 
use,  not  only  in  respect  of  the  ground  occupied  by  the  levee  or 
drain,  but  where,  in  consequence  of  the  levee,  land  of  an  indi- 
vidual is  liable  to  be  overflowed  and  rendered  useless.  Here, 
for  instance,  the  land  occupied  by  the  levee  complained  of 
might  be  inconsiderable,  and  of  but  little  moment  in  comparison 
with  other  injuries  directly  resulting  from  it;  and  the  overflow- 
ing of  land  adjacent,  where  it  is  a  necessary  consequence  of  the 
levee  as  constructed,  is  virtually  a  condemnation  of  it  to  puUio 
use. 

The  complainants  are  not  entitled  to  specific  relief  by  way  of 
injunction,  except  it  be  conceded  that  they  would  be  entitled  to 
damages  at  law,  and  that  the  remedy  at  law  is  not  adequate. 
And  the  inquiry  arises  here  whether  the  legislature  intended 
that  the  work  of  reclaiming  the  swamp  lands  should  be  effected 
without  making  compensation  to  individuals  who  might  be  in- 
jured by  it,  and  if  such  was  the  intention,  then  the  inquiry  arises 
whether  the  legislature  have  the  power  to  take  private  property 
for  public  use  without  just  compensation  to  the  owner;  because, 
if  this  be  so,  the  complainants  may  be  injured  by  the  acts  sought 
to  be  enjoined,  but  it  would  not  be  an  injury  for  which  they 
would  have  a  right  to  redress  by  suit,  and  their  only  remedy  is, 
if  such  be  the  case,  in  entreaty  or  petition  to  the  legislature. 

The  constitution  of  this  state  contains  no  provision  that  pri- 
vate properly  shall  not  be  taken  for  public  use  without  just 
compensation;  yet  we  hold  that  thi^ prohibition  upon  the  legis- 
lature is  implied  from  the  nature  and  structure  of  our  govern- 
ment, even  if  it  were  not  embraced  hj  necessary  implication  in 
other  provisions  of  the  bill  of  rights.  The  right  of  eminent  do- 
main is  inherent  in  the  government  or  sovereign  power,  and 
equally  so  is,  or  ought  to  be,  in  every  government  of  laws,  the 
vested  right  to  his  property  in  the  citizen;  and  the  right  of  emi- 
nent domain  means  that  when  the  public  necessiiy  or  common 
good  requires  it,  the  citizen  may  be  forced  to  sell  his  propeiiy 
for  its  fair  value.  The  duty  of  making  compensation  may  be 
regarded  as  a  law  of  natural  justice,  which  has  its  sanction  in 
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eveiy  man's  sense  of  right,  and  is  recognized  in  the  most  arbi- 
trary governments.  To  suppose  that  the  legislature  under  our 
constitution  possessed  the  power  of  divesting  the  citizen  of  his 
right  to  property  without  first  providing  in  some  equitable  mode 
for  ascertaining  its  value,  and  making  him  compensation  for  it, 
and  could  exercise  this  power  without  restraint,  would  be  sub- 
versive of  the  government  and  equivalent  to  revolution  and  an- 
archy, since  it  would  defeat  one  of  the  primary  objects  for  which 
the  government  was  established.  It  is  certainly  true  that  the 
general  assembly,  in  the  appropriate  exercise  of  its  legislative 
functions^  is  to  be  considered  as  having  the  residuum  of  all  sov- 
ereign powers  not  parceled  out  to  any  other  department,  and 
that  it  may  pass  all  laws  which  it  is  not,  expressly  or  by  neces- 
sary implication,  prohibited  from  passing  by  the  constitution 
of  the  state  or  the  United  States;  and  it  is  not  necessary,  in  the 
case  now  before  the  court,  that  we  should  question  the  existence 
of  this  power  in  the  legislative  department,  though  exercised 
against  natural  justice,  or  subversive  of  first  principles. 

The  preamble  to  the  constitution  of  this  state  declares  the 
purpose  of  the  people,  in  convention  assembled,  to  be,  in  the 
ordaining  of  a  constitution  for  their  government,  to  secure  to 
them  and  their  posterity  the  enjoyment  of  all  the  rights  of  life, 
liberty,  and  property,  and  the  free  pursuit  of  happiness.  The 
first  section  of  the  declaration  of  rights  is,  that  all  men,  when 
they  form  a  social  compact,  are  equal,  and  have  certain  inherent 
and  indefeasible  rights,  among  which  are  those  of  enjoying  and 
defending  life  and  liberty;  of  acquiring,  possessing,  and  pro- 
tecting property  and  reputation,  and  of  pursuing  their  own 
happiness.  And  it  is  further  declared  that  no  man  shall  be 
taken,  or  imprisoned,  or  disseised  of  his  freehold,  liberties,  or 
privileges,  or  outlawed,  or  exiled,  or  in  any  manner  deprived  of 
his  life,  liberty,  or  property  but  by  the  judgment  of  his  peers, 
or  the  law  of  the  land.  The  last  section  declares  that  the  enu- 
meration of  rights  therein  contained  shall  not  be  construed  to 
deny  or  disparage  others  retained  by  the  people. 

Now  we  feel  it  our  duty  to  express  the  opinion  we  entertain, 
that  the  prohibition  upon  the  power  of  the  legislature  to  take 
private  property  for  public  use  without  providing  for  just  com- 
pensation to  be  first  made  to  the  owner  is  necessarily  implied 
in  the  articles  above  quoted.  The  right  of  the  citizen  to  ac- 
quire, possess,  and  protect  property  thus  guaranteed  to  all  by 
the  fundamental  law,  being  a  limitation  imposed  by  the  people 
upon  the  government  of  their  own  creation,  and  designed  to 
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piotect  the  weak  against  the  strong,  the  minoriiy  against  the 
majority^  would  be  of  little  avail  and  bnt  an  empty  sound  if  the 
legislative  department  possesses  the  power  to  divest  him  of  it 
without  adequate  compensation,  through  caprice,  or  even  in  the 
exercise  of  honest  but  misguided  judgment,  or  upon  that  most 
dangerous  of  all  pretenses,  for  state  reasons,  and  the  policy  of 
promoting  what  may  be  deemed  the  public  good. 

In  Flecker  v.  Pecky  6  Cranch,  87,  the  question  was  whether 
a  grant  from  the  legislature  of  Georgia,  conceding  it  to  have 
been  obtained  by  fraud,  could  be  annulled  by  a  subsequent 
legislature  so  as  to  divest  the  title  of  an  innocent  purchaser  who 
had  acx^uired  title  from  the  original  grantee  without  notice  of 
the  fraud  alleged  to  have  been  practiced  upon  the  state.  Al* 
though  Chief  Justice  Marshall,  in  that  case,  rests  his  decision 
mainly  upon  the  ground  that  the  law  in  question  was  one  im* 
pairing  the  obligation  of  contracts,  inasmuch  as,  upon  a  fair 
interpretation  of  that  clause  of  the  federal  constitution,  a  con- 
tract executed  or  an  estate  vested  was  as  well  embraced  in  the 
prohibition  as  a  contract  executory  or  in  action,  yet  in  consid- 
ering the  extent  of  legislatiye  power,  he  said:  ''  If  the  legisla- 
ture feel  itself  absolyed  from  those  rules  of  property  which  are 
common  to  all  the  citizens  of  the  United  States,  and  from  those 
principles  of  equity  which  are  acknowledged  in  all  our  courts, 
its  act  is  to  be  supported  by  its  power  alone,  and  the  same 
power  may  divest  any  other  individual  of  his  lands  if  it  shall 
be  the  vnll  of  the  legislature  so  to  exert  it."  And  he  said  again : 
"  It  may  well  be  doubted  whether  the  nature  of  society  and  of 
government  does  not  prescribe  some  limits  to  the  legislative 
power;  and  if  any  be  prescribed,  where  are  they  to  be  found  if 
the  property  of  an  individual  fairly  and  honestly  acquired  may 
be  seized  without  compensation  ?  "  To  the  legislature  all  l^s- 
lative  power  is  granted,  but  the  question  whether  the  act  of 
transferring  the  property  of  an  individual  to  the  public  be  in 
the  nature  of  the  legislative  power  is  well  worthy  of  serious 
consideration.  It  is  the  peculiar  province  of  the  legislature  to 
prescribe  general  rules  for  the  government  of  society;  the  ap- 
plication of  those  rules  to  individuals  in  society  would  seem  to 
be  the  duty  of  other  departments.  How  far  the  power  of  giv- 
ing the  law  may  involve  every  other  power,  in  cases  where  the 
constitution  is  silent,  never  has  been  and  perhaps  never  can  be 
definitely  setUed." 

In  view  of  the  distinction  between  the  departments  of  the 
•tate  governments  repeatedly  recognized  and  enforced  by 
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court/ the  power  of  the  government  being  divided  bj  the  con- 
stitation  into  three  distinct  departments,  legislative,  execative, 
and  judicial,  and  confided  to  separate  bodies  of  magistracy,  we 
are  not  called  upon  here  to  determine  whether,  if  by  law  com- 
pensation be  provided  to  the  owner  of  property  taken  against 
his  will  for  public  use,  the  administration  of  the  law  in  asceis 
taining  and  decreeing  the  amount  of  compensation  does  not 
appropriately  belong  to  the  judicial  department.  The  question 
here  is  not  as  to  the  mode  of  making  the  compensation,  but  as 
to  the  power  of  withholding  it. 

The  case  of  Oardner  v.  Newburgh,  2  Johns.  Ch.  162  [7  Am* 
Dec.  526],  was  a  bill  to  restrain  trustees  under  an  act  of  the 
legislature  of  New  York,  authorizing  the  construction  of  certain 
water-works.  The  act  made  provision  for  compensating  the 
owners  of  the  spring  from  whence  the  water  was  to  be  derived, 
and  also  the  owners  of  land  through  which  the  aqueduct  would 
pass,  but  made  or  contemplated  no  provision  for  compensating 
the  complainant,  who  was  the  owner  of  land  through  which  the 
water  had  been  accustomed  to  run,  off  the  line  of  the  proposed 
aqueduct,  which  would  divert  the  water  used  by  him  for  tam- 
ing machineiy.  Chancellor  Kent,  admitting  the  right  of  emi- 
nent domain,  said:  *'But  to  render  the  exercise  of  the  power 
valid,  a  fair  compensation  must  in  all  cases  be  previously  made 
to  the  individuals  affected,  under  some  equitable  assessment  to 
be  provided  by  law.  This  is  a  necessary  qualification  accompa- 
nying the  exercise  of  legislative  power  in  taking  private  property 
for  public  uses;  the  limitation  is  admitted  by  the  soundest  au- 
thorities, and  is  adopted  by  all  temperate  and  civilized  govern- 
ments, from  a  deep  and  universal  sense  of  its  justice."  And  he 
cites  Grotius,  Pu£fendor£f,  and  Bynkershoeck  to  prove  it  to  be 
a  clear  principle  of  natural  equity,  that  the  individual  whose 
properly  is  sacrificed  for  public  uses  must  be  indemnified,  and 
quotes  from  Blackstone's  commentaries  on  the  law  of  England 
to  show  that  the  sense  and  practice  of  the  English  government 
are  equally  explicit  on  this  subject.  Chancellor  Kent  fortifies 
his  opinion  by  reference  to  the  constitutions  of  some  of  the 
other  states,  where  this  principle  of  the  inviolability  of  private 
property,  even  as  it  respects  the  acts  and  wants  of  the  state, 
unless  a  just  indemnity  be  afforded,  had  been  made  an  express 
and  fundamental  article  of  right  in  their  constitution  of  govern- 
iiieut,  and  more  especially  by  reference  to  the  clause  of  the 
federal  constitution,  ''that  private  property  shall  not  be  taken 
for  public  use  without  just  compensation,"  as  decisive  of  the 
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Bense  of  the  people  of  this  country.  And  he  sajra:  *'  I  feel  myself , 
therefore,  not  only  authorized,  but  bound  to  conclude  that  a 
proTision  for  compensation  is  an  indispensable  attendant  on  the 
due  and  constitutional  exercise  of  the  power  of  depriving  an 
individual  of  his  property."  And,  as  it  would  seem,  in  accord- 
ance  with  the  opinion  of  Chancellor  Kent,  a  clause  to  that 
effect  was  expressly  ordained  in  the  constitution  of  New  York, 
subsequently  adopted. 

In  the  case  of  Crenshaw  ▼.  The  Slate  Biver  Company ,  6  Band. 
245,  the  constitutionaliiy  of  an  act  of  the  legislature  of  Virginia 
was  called  in  question,  arising  out  of  a  contest  between  the 
company  incorporated  for  the  purpose  of  opening  the  nariga- 
tion  of  the  riyer  and  the  owners  of  mills  who  had  erected  dams 
across  it.  The  court,  deliyering  their  opinions  seriatim^  held 
the  act  of  the  legislature  to  be  unconstitutional:  Judge  Carr 
considering  it  so  when  tested  by  the  principles  of  all  ciyilized 
governments;  Judge  Green  was  of  opinion  that  the  owners  of 
the  property  were  not  aided  by  the  clause  of  the  federal  consti- 
tution inhibiting  the  states  from  passing  any  law  impairing  the 
obligation  of  contracts,  because,  though  liberally  construed,  it 
bad  never  been  extended  to  the  protection  of  private  rights  ac« 
quired  under  the  protection  of  the  general  laws  of  the  state, 
and  without  any  consideration  given,  which  would  make  their 
protection  obligatory  upon  the  state  as  a  contracting  party. 
And  although  he  conceded  that  the  legislature  had  all  the 
powers  of  sovereigniy,  except  so  far  as  they  are  limited  by  the 
constitutions  of  Virginia  and  the  United  States,  he  held  the 
law  to  be  unconstitutional,  because  of  the  clause  in  the  Virginia 
bill  of  rights,  which  declares  **  that  all  men  are  by  nature  free 
and  independent,  and  have  certain  inherent  rights  of  which, 
when  they  enter  into  a  state  of  society,  they  can  not  by  any 
compact  deprive  or  divest  their  posterity,  namely,  the  enjoy- 
ment of  life  and  liberty,  with  the  means  of  acquiring  and  pos- 
sessing property,  and  pursuing  and  obtaining  happiness  and 
safety."  And  of  this  he  said:  *'To  deprive  a  citizen  of  any 
property  already  acquired,  without  a  fair  compensation,  deprives 
him  quoad  hoc  of  the  means  of  possessing  property,  and  of  the 
only  means,  so  far  as  the  goyemment  is  concerned,  besides  the 
securiiy  of  his  person,  of  obtaining  happiness.  Liberty  itself 
consists  essentially,  as  well  in  the  security  of  private  property, 
as  of  the  persons  of  individuals;  and  this  security  of  private 
property  is  one  of  the  primary  objects  of  civil  government, 
which  our  ancestors,  in  framing  our  constitution,  intended  to 
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Becure  to  themselTes  and  their  posteriiy  effectually  and  for* 


ever/' 


In  the  case  of  Bristol  v.  New  Chester^  8  N.  H.  534,  this  ques- 
tion was  considered  bj  the  court  as  incidentally  involyed.  The 
court  there  held,  in  the  absence  of  any  such  provision  in  the 
constitution  of  that  state,  that,  where  private  property  is  taken 
for  public  use,  a  just  compensation  is  to  be  made.  In  the  lan- 
guage of  that  court:  "  The  constitutions  of  some  of  the  states 
expressly  declare  that  such  compensation  shall  be  made;  and 
natural  justice  speaks  on  this  point  where  our  constitution  is 
silent." 

If  the  acts  of  assembly  for  reclaiming  the  swamp  lands  pro- 
vided for  compensation  to  those  whose  property  might  be 
injured  or  taken  for  public  use  by  the  levees  or  drains  contem- 
plated by  those  acts,  the  parties  now  seeking  relief  could  not  be 
heard,  except  to  complain  in  respect  of  the  due  and  just  admin- 
istration of  the  law  awarding  compensation.  And  although  we 
will  not  conclude  that,  in  passing  those  acts,  the  legislature 
intended  to  take  private  property  for  public  use  without  just 
compensation,  but  must  suppose  that  if  such  injury  to  private 
rights  had  been  anticipated,  it  would  have  been  provided  for, 
and  some  mode  of  compensation  established  by  law,  yet,  in  the 
absence  of  such  provision,  there  can  be  no  doubt,  upon  the 
facts  presented,  of  the  jurisdiction  of  chancery,  and  the  court 
will  not  hesitate  to  exercise  it  to  protect  the  rights  of  the  citi- 
zens, because  the  work  is  a  public  one,  and  the  defendants  are 
acting  as  agents  for  the  state.  If  acting  within  the  scope  of 
their  authority,  a  suit  against  the  commissioners  is  virtually  a 
suit  against  the  state.  Yet,  as  they  defend  under  the  law  and 
their  authority,  the  state  is  not  a  necessary  parfy,  and  even  if 
made  a  party,  it  might  be  that  the  only  way  to  afford  effectually 
the  relief  sought  would  be  to  enjoin  her  agents  or  ofiBcers. 

Where  the  rights  of  the  individual  claiming  to  be  injured 
are  not  concluded  by  a  just  compensation  awarded  for  the  loss 
or  injury  to  his  property,  the  agents  of  the  state  are  liable  in 
damages  for  the  trespass  or  waste  committed;  and  where  this 
amounts  to  a  nuisance  liable  to  continue,  or  the  damages  from 
it  are  likely  to  be  irreparable,  an  injunction  may  be  granted  to 
restrain  the  act  complained  of,  or  by  decree  the  nuisance,  if 
erected,  may  be  abated.  This  jurisdiction  is  one  inherent  in 
the  powers  of  a  court  of  chancery. 

But  it  ought  to  be  exercised  with  caution.  Where  the  under- 
taking is  of  a  public  nature,  or  where  great  expense  has  been 
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incnrredy  if  of  a  private  nature,  an  injunction  to  stop  it  irill 
not  be  granted  without  a  reasonable  notice  to  the  defendant; 
and  then  the  chancellor  may  veil  hear  affidaTits  in  support  or 
denial  of  the  allegations  of  the  bill.  See  the  remarks  of  Lord 
£ldon,  in  Crowder  y.  TmJder^  19  Yes.  622.  Of  course,  in  cases 
where  the  injury  may  be  immediate  and  destructiye,  and  thus 
irreparable,  or  where  the  giving  of  the  notice  might  precipitate 
the  act  sought  to  be  enjoined,  no  notice  of  an  application  for 
special  injunction  ought  to  be  required.  But  this  is  not  such  a 
case.  Here  the  injury  may  only  be  temporary,  and  the  levee, 
even  if  completed,  may,  if  the  case  made  out  require  it,  be 
opened  and  the  nuisance  abated. 

The  chancellor,  upon  the  facts  alleged  or  shown,  may  mold 
the  temporary  as  he  would  the  final  relief,  granting  less  than 
the  prayer,  and  within  its  scope.  Here  he  might  order  that  the 
defendants  desist  unless,  within  a  reasonable  time  to  be  allowed, 
they  would  put  a  suitable  culvert  in  the  bayou;  and  from  the 
affidavits  adduced  on  the  application,  he  could  ascertain,  with 
reasonable  certainty,  the  amount  of  damages  that  might  result 
to  the  defendants  from  the  granting  of  the  injunction,  and  so 
fix  the  amount  of  the  bond  to  be  given  by  the  complainants, 
and  prescribe  its  conditions  to  meet  all  the  exigencies  of  the 
particular  case. 

We  are  not  insensible  to  the  responsibility  that  might  thus 
devolve  upon  the  chancellor  in  the  exercise  of  bis  judicial  dis- 
cretion. To  open,  or  require  to  be  kept  open,  a  gap  in  the  con- 
nection of  a  system -of  levees  along  the  banks  of  one  of  our  large 
rivers  might  occasion  wide-spread  injury  or  ruin  to  a  great  num- 
ber of  individuals,  whose  loss,  compared  with  the  injury  or 
nuisance  complained  of,  would  make  it  appear  trifling  and  in- 
considerable. Although,  under  peculiar  circumstances,  the 
existence  of  such  a  vis  major  or  inevitable  necessity  would  re- 
quire the  destruction  of  one  man's  property  in  order  to  preserve 
that  of  others,  yet,  when  the  right  of  the  complainant  is  clear 
and  the  threatened  loss  or  injuiy  to  his  property  is  manifest,  the 
courts  are  bound  to  afford  him  the  protection  of  the  paramount 
law  requiring  a  just  compensation  to  be  made  before  his  prop- 
erty shall  be  taken  for  public  use. 

The  bill  in  this  case,  taken  most  strongly  against  the  pleader, 
concedes  that  the  levee  is  being  constructed  with  the  consent  of 
the  complainants,  and  that  it  will  be,  if  properly  constructed, 
of  benefit  to  them.  And  the  gist  of  the  complaint  is  the  want 
of  a  suitable  culvert  to  permit  the  usual  flow  of  water  from  the 
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bayou  into  the  river  and  to  shut  out  the  overflow  from  the  river 
when  required.  The  complainants  allege  that  they  were  author* 
ized  by  the  commissioners,  in  October  last,  to  procure  and  put 
in  the  bayou,  where  the  levee  crossed  it,  a  suitable  iron  culvert. 
We  may  and  ought  to  suppose,  in  the  absence  of  any  showing 
to  the  contrary,  that  sufficient  time  elapsed  to  enable  them  to 
procure  this  culvert;  and  if  so,  the  injunction  was  properly 
refused. 

Upon  the  whole  bill,  as  presented,  and  without  any  notice  of 
the  application  being  given  to  the  defendants  interested,  we  will 
not  grant  the  mandamus  asked  for;  but  we  have  thought  it 
proper,  in  stating  the  reasons  for  our  opinion,  to  indicate,  with 
some  degree  of  certainty,  what  the  action  of  the  chancellor  ought 
to  be,  in  case  the  complainants  shall  deem  it  necessary,  for  the 
protection  of  their  rights,  to  present  their  application  anew. 

The  petitioners  presented  their  applications  anew  to  the  chan- 
cellor; and  upon  his  refusal  to  grant  an  injunction,  again  applied 
for  a  writ  of  mxmdamus,  which  was  awarded  by  the  chief  justice 
in  the  recess  of  the  court. 

Injunction  is  not  to  be  Granted  unless  Remedy  at  Law  is  Inade- 
quate: See  White  v.  Flannigain,  54  Am.  Dec.  668,  and  note;  Lifon  y.  HwU^ 
46  Id.  216;  Brmon  v.  H^f,  28  Id.  425;  Fentrtas  v.  Robku,  7  Id.  704;  Lniing  v. 
Oeddes,  16  Id.  606. 

Injunction  will  not  be  Granted  where  Bight  is  Doubtvul:  Booth  v. 
DrUcoU,  52  Am.  Deo.  352,  and  note  citing  prior  cases. 

Injunction  against  Public  Improvements  will  not  be  granted  on  th« 
ground  of  the  loss  of  business  or  profits  to  a  few  persons:  Lexington  ^0,  M. 
B,  Co,  V.  AppUgate^  33  Am.  Deo.  497. 

Constitutional  Right  to  Compensation  for  private  property  taken  for 
public  use:  See  Badcl{f  v.  Mayor  etc.  ofBrooUyn^  53  Am,  Dec.  d57»  and  note 
on  consequential  injuries  through  work  authorized  by  law;  Alexander  y. 
Mayor,  46  Id.  630;  Foote  v.  Cincinnati,  38  Id.  737;  Thompson  v.  Cfrand  CMJ 
B.  A  B.  Co.,  34  Id.  81;  Lexington  &  O.  B.  B,  Co.  v.  AppUgate^  33  Id.  497| 
Cochran  v.  Van  Surlay,  32  Id.  570;  Bloodgood  ▼.  M.  ^  H.  B.  B.  Co.,  31  Id. 
813,  and  extensive  note  discussing  the  subject. 
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[13  ABKAMBATk  401.] 

Indobseb  mat  Waive  Presentment  ilnd  Notice  bt  Pbomxbb  «o  Pay 

Note,  made  either  before  or  after  its  maturity. 
Bteongeb  Cibcumstakces  will  be  Bequibed  to  Justift  Inpsbotge  01 

Waiver  by  Indobseb  of  due  demand  and  notice,  where  promise  to  pay 

is  made  after  the  maturity  of  the  note  than  where  it  ia  made  prior  to  the 

maturity. 
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Fbousbm  bt  Iinx>B8KR  TO  Pat  Notb  Nbsd  not  bx  ExFBsas  in  order  to 
oonstitote  waiTcr  of  demand  end  notioe;  bnt  it  will  be  safficient  if  bj 
reeaonable  intendment  the  language  impliea  a  promise  to  pay  it 

PBomax  BT  Indobsxr  to  Pat  Notx  is  Waives  of  Dbmand  akd  Nonoi, 
though  conditional  as  to  the  mode  of  payment. 

Whxthxb  Facts  and  CiBOVMSTAircxs  Showh  bt  Etidkfgb  Amoubt  to 
Waiyxr  by  indoner  of  demand  and  notioe  Is  a  matter  of  fact  to  be  d*- 
termlned  by  the  jnry. 

WaIYXB  or    DXMAITD    ABB  NOTIOB    BT    IbDOBSXB  18  SUFTICIBBTLT    ESTAB- 

U8HXD  BT  EviDXHCX  that  upon  being  reminded  by  the  indoraer's  attor- 
ney shortly  before  the  matority  of  the  note  of  the  approaching  matority, 
and  the  absence  of  the  makers,  the  indorser  replied  that  he  owed  the  note, 
that  it  was  all  right,  that  he  had  indorsed  it  to  pay  it,  and  that  if  he 
was  not  there  to  pay  it  when  it  became  due,  his  agent,  who  was  present 
ai  the  oonvenation,  would  do  so,  the  latter  haying  notes  and  aoooants 
of  the  indoner's  in  his  hands. 

Appbai.  from  the  Oalhonn  cixouit  oottrt.  The  opinion  states 
the  case. 

Oattagher,  for  the  appellant. 

By  Court,  Scott,  J.  This  action  was  to  charge  the  in- 
dorser of  a  promissoiy  note.  The  first  count  was  the  usual 
one.  The  second  set  up  a  promise  after  maturity,  the  defendant 
then  well  knowing  that  the  note  had  not  been  duly  presented 
to  the  maker.  To  these  were  added  counts  for  money  lent 
and  for  money  paid.  The  plea  was  rum  assumpsit,  and  the 
issue  upon  it  submitted  to  the  court  as  to  a  jury  by  consent. 
Upon  the  evidence  the  court  found  for  the  plaintifT,  and  ren- 
dered judgment  accordingly;  from  which  the  defendant  ap* 
pealed,  having  first  moved  for  a  new  trial,  which  was  overruled, 
to  which  he  excepted,  and  in  his  bill  of  exceptions  set  out  all 
the  evidence. 

The  question  in  this  case  is,  whether  or  not  there  was  a  waiver 
of  demand  and  notioe. 

It  appears  that  the  defendant  resided  some  distance  from 
Gamden,  where  the  makers  lived,  and  where  the  note  was  ex- 
ecuted; that  he  had  regularly  indorsed  the  note  some  time 
before  its  maturity,  and  that  it  was  in  the  hands  of  the  plaintiff's 
attorney  in  Camden;  that  a  few  days  before  the  maturity  of 
the  note  the  defendant  happened  in  Camden;  that  the  plaint* 
iff 's  attorney,  telling  him  that  he  had  ttie  note,  reminded  him 
that  it  would  be  due  in  a  few  days,  and  that  the  makers  had 
left  the  place.  To  this  the  defendant  replied,  that  **  he  owed 
the  note,  that  it  was  all  right,  that  he  had  indorsed  it  to  pay  it, 
and  that  if  he  was  not  there  to  pay  it  when  it  became  due,  that 
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his  agent  (Hugh  W.  Afihley,  who  was  also  present  at  the  con^ 
Tersation)  would  do  so,  he  (Ashley)  haying  notes  and  accounts 
of  defendant's  in  his  hands.''  To  this,  Ashley,  upon  being  ad- 
dressed by  the  plaintiff's  attorney,  replied  that  he  would  pay 
the  notes  when  he  should  have  collected  money  out  of  the  notes 
and  accounts  of  the  defendant.  To  which,  addressing  the  de- 
fendant, the  attorney  remarked  to  him  that  if  the  agent  Ashley 
should  pay  the  note  by  the  first  of  February  then  next  follow- 
ing, he  would  give  indulgence  until  that  time.  That  about  the 
tenth  of  February  the  plaintiff's  attorney  applied  to  Ashley  for 
the  money,  who  replied  that  he  had  then  no  money  in  his  hands 
belongiDg  to  the  defendant;  that  he  had  had  one  hundred  dol- 
lars, but  the  defendant  had  come  over  and  drawn  it  out.  Ash- 
ley was  also  examined  as  a  witness,  and  the  only  discrepancy 
between  his  testimony  and  that  of  the  witness  is  as  to  one  of 
the  particulars  of  the  interview  at  Camden,  he  testifying  that  on 
that  occasion  the  defendant  said  "  he  intended  to  pay  the  note, 
and  that  he  (meaning  the  witness)  had  notes  and  assets  on  hand 
belonging  to  him  (the  defendant),  and  that  he  would  pay  it  oat 
of  them." 

The  general  rule  applicable  to  the  case  before  us  is  this,  ex- 
pressed by  Judge  Story  in  his  work  on  promissory  notes:  **  The 
commercial  law  having  required  due  presentment  and  due  no- 
tice of  the  dishonor  of  a  note,  as  conditions  attached  to  the 
obligation  of  the  indorser,  these  acts  are  ordinarily  deemed  in- 
dispensable to  be  performed  before  the  indorser  is  charged  with 
absolute  responsibility.  Still,  liowever,  the  doctrine  is  subject 
to  equitable  exceptions  and  reasonable  qualifications,  whenever 
circumstances  absolutely  prevent  a  due  compliance  therewith, 
or  the  holder  has  a  reasonable  excuse  for  his  non-compliance,  or 
the  indorser,  by  his  acts  or  language,  has  dispensed  with  strict 
compliance,  or  he  has,  upon  full  knowledge  of  all  the  circum- 
stances, waived  his  strict  rights  as  to  due  presentment  and 
notice:"  Story  on  Prom.  Notes,  456,  sec.  868.  He  also  says 
that  in  cases  where  the  promise  to  pay  is  made  after  the  ma- 
turity of  the  note,  stronger  circumstances  will  be  required  to 
justify  the  inference  of  a  waiver  of  the  want  of  due  demand 
and  notice  than  in  cases  of  a  promise  made  prior  to  the  ma- 
turity: Id.  822,  sec.  280.  And  as  to  what  shall  be  a  sufii- 
cient  proof  of  waiver,  he  says:  "It  is  not  necessaiy  that  an 
express  promise  should  be  made  absolutely  to  pay  the  note  in 
iotidem  verbis.  It  will  be  sufficient  if,  by  reasonable  intend- 
ment and  interpretation,  the  language  imports  or  naturally  im« 
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plies  a  promise  to  pay  it:"  Id.  451,  sec.  364.  And  Mr.  Green- 
leaf,  in  bis  work  on  evidence,  laying  down  the  law  hi  the 
same  way,  adds,  upon  numerous  authorities,  which  he  cites  to 
sustain  Uie  law  as  he  states  it,  that  such  a  promise  (express  or 
implied)  will  be  sufficient ''  even  although  conditional  as  to  the 
mode  of  payment:"  2  Oreenl.  Ev.  183,  sec.  190. 

In  the  case  of  Union  Bank  of  Oeorgetown  v.  Magruder,  7  Pet. 
287,  the  supreme  court  of  the  United  States  held  that  the  ques- 
tion whether  or  not  the  facts  and  circumstances  shown  by  the 
evidence  amount  to  a  waiver  is  not  a  matter  of  law,  but  a  matter 
of  fact,  to  be  determined  by  the  jury.  This  was  the  only  question 
decided  in  the  case. 

In  the  light  of  these  authorities,  the  case  at  bar  is  perfectly 
clear.  There  is  abundant  testimony  to  sustain  the  finding  of 
the  court  sitting  as  a  jury,  that  there  was  a  waiver  of  demand 
and  notice.  Indeed,  it  is  a  much  stronger  case  than  several  that 
have  been  adjudged  in  courts  of  the  highest  authority,  as  where 
the  indorser  said  to  the  holder,  before  maturity,  "  that  he  would 
pay  the  note  if  at  maturity  it  were  not  paid  by  any  other  party :" 
Boyd  V.  Cleveland,  4  Pick.  525.  So  where  before  maturity  the 
indorser  told  the  holder  of  the  note  '*  to  give  himself  no  uneasi- 
ness about  it,  he  would  see  him  paid."  So,  also,  in  cases  after 
maturity  where  the  indorser  has  had  full  knowledge  of  all  the 
facts  touching  his  rights,  his  declaration  that  ^'he  would  see 
the  note  paid "  has  been  held  sufficient  proof  of  his  waiver  of 
notice;  and  so  an  acknowledgement  that  "  it  must  be  paid,"  and 
of  a  promise  that ''  he  would  set  the  matter  to  rights:"  Story  on 
Prom.  Notes,  451,  sec.  364,  and  cases  there  cited  in  note  1. 

Finding  no  error  in  the  record,  the  judgment  must  be  affirmed, 
and  we  shall  award  to  the  plaintiff  below  ten  per  cent  damages 
upon  the  judgment  in  the  circuit  court  in  his  favor. 


Pbomiss  bt  Indobseb  to  Pat  Notb  Madx  with  Knowlkdoi  of  ih« 
feulnre  of  the  holder  to  make  dne  demand  and  to  give  dae  notice  is  a  waiver 
of  demand  and  notice:  Wihon  v.  Huston,  53  Am.  Deo.  138;  Schmidt  t.  Jicul- 
fXifft,  Id.  678,  and  notes  citing  prior  cases. 

Pabol  Evidkmcs  ov  Waivkb  or  Dkmand  anb  Nonos  bt  Indobsbb  la 
Adiossibui,  and  waiver  need  not  be  express:  FuUer  ▼.  McDcnald,  23  Am, 
Dec.  499.    See  cotUrti,  Piaeataqua  Sxeh.  Bank  v.  Carter,  61  Id.  217. 

What  Facts  Amount  to  Waivkb  of  Notice  bt  Ihdobskb  is  held,  in 
WU$OH  V.  Uwton,  63  Am.  Deo.  138,  to  be  a  question  of  law  for  the  oonrt. 
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Wriqht  V.  Tell. 

[18  Abxaxsas.  603.] 
JVDQKKST    OS    FOBFBITKD    DeLIVXBT    BoND    IS    NOT    VoiD  beOttUW  AOfelud 

notioe  hat  not  been  given  the  secarities  therein. 
Legal  Effbot  of  Judomxztt  on  Fobfbtted  Delitsbt  Bond  is  a  satiBfao- 

tion  and  discharge  of  the  original  judgment  while  the  aeoond  Judgment 

remains  in  force. 
Venditioni  Exponas  Issued  on  Obioinal  Judgment  aitkb  Judomkht 

ON  Delivsrt  Bond  is  nugatory. 
SuBBTT  ON  Deutert  Bond  HAS  No  BiOBT  TO  CoMFLAiN  that  judgment 

creditor  ordered  the  return  of  a  vendUioni  exponas  issued  on  the  original 

judgment  after  judgment  rendered  on  the  delivery  bond,  for  his  liability 

as  surety  was  neither  increased  nor  diminished  thereby. 
Judgment  mat  be  Assigned  Like  Chose  in  Action:  Clark  ▼.  ifoss,  II 

Ark.  738. 
Hebe  Delay  bt  Assignee  of  Judgment  on  Deuvbbt  Bond  to  sue  out 

process  after  assignment  will  not  dischai^  the  surety  on  the  bond  unless 

the  delay  is  by  contract  upon  sufficient  consideration  without  the  surety's 

consent. 

Bill  for  iDJunction»  in  which  James  Yell,  Yalentiiie  Seyier, 
and  others  were  complainants,  and  William  Wright  and  others 
defendants.  Final  decree  was  rendered  for  the  complainants, 
and  Wright  appealed.  The  attorneys  for  the  plaintiff  in  the 
judgment,  included  in  the  present  controversy,  assigned  it  to 
Wright  for  the  expressed  consideration  of  the  payment  to  them 
by  Wright  of  the  balance  due  on  the  judgment.  The  case  is 
otherwise  sufficiently  stated  in  the  opinion. 

Fowler,  for  the  appellant. 

By  Court,  Waleeb,  J.  Steward,  for  the  use  of  Ohapman,  xe- 
covered  judgment  against  Ambrose  H.  Sevier,  in  the  circuit  court 
of  Jefferson  county;  on  which  judgment  a  writ  of fi,  fa.  issued, 
and  was  levied  on  the  slaves  of  Sevier,  who  gave  bond  to  the 
sheriff  for  the  delivery  of  the  slaves  on  the  day  appointed  for 
their  sale,  with  the  complainants  as  his  securities.  Sevier  failed 
to  deliver  the  slaves,  the  bond  was  returned  by  the  sheAvlT  as 
forfeited,  and  on  motion  of  the  plaintiff  in  execution,  judgment 
was  rendered  against  Sevier  and  his  securities  for  the  damages 
sustained  by  reason  of  the  breach  of  covenant  to  deliver  the 
property  in  execution  on  the  day  of  sale. 

After  the  judgment  on  the  delivery  bond,  a  writ  of  vendUwni 
exponas  issued  on  the  original  judgment,  reciting  the  levy  on 
the  slaves,  and  directing  the  sheriff  to  expose  them  to  sale.  This 
writ  was,  however,  recalled  without  action  on  the  part  of  th» 
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sheriff.  And  after  an  assigmnent  of  the  judgment  to  the  appel- 
lant, a  writ  oiJi.fa,  issned  on  the  judgment  rendered  upon  the 
dellTerj  hond;  to  enjoin  which  this  suit  is  brought. 

The  first  ground  for  equitable  relief  seems  to  haye  been  taken 
under  a  misapprehension  of  the  legal  effect  of  the  judgment  on 
the  delivery  bond.  The  judgment  was  not  void,  because  actual 
notice  had  not  been  given  to  the  securities:  Ruddelly.  Magruder^ 
11  Ark.  584;  B<yrden  v.  Siaie,  Id.  519  [54  Am.  Dec.  217].  And 
the  legal  effect  of  the  judgment  was  to  satisfy  and  discharge 
the  original  judgment:  Whiting  v.  Beebe,  12  Id.  548.  And  in 
the  case  of  Witherspoon  v.  Spring ^  3  How.  (Miss.)  60  [32  Am. 
Dec.  310],  it  was  held  that  a  second  execution  and  levy  on  the 
original  judgment  are  void;  and  Chief  Justice  Sharkey,  in  the 
case  of  McNxJLtt  v.  Wilcox^  Id.  419,  gives  as  a  reason  for  the  rule 
that  the  plaintiff  is  not  entitled  to  two  subsisting  judgments  on 
the  same  cause  of  action  against  the  same  parties. 

When,  therefore,  judgment  was  taken  upon  the  delivery  bond, 
its  legal  effect  was  to  supersede  the  original  judgment,  and  to 
satisfy  and  discharge  it  whilst  the  second  judgment  remained  in 
force.  The  writ  of  venditioni  exponas,  which  issued  on  the  origi- 
nal judgment,  after  the  judgment  on  the  delivery  bond,  imposed 
no  obligation  on  thb  sheriff  to  execute  it,  created  and  imposed 
no  liability  or  restriction  upon  Sevier's  property;  and  as  none 
T\as  created,  none  was  discharged  by  the  order  to  return  the  writ, 
which  was  properly  made  to  prevent  a  trespass  upon  the  prop* 
erty  of  Sevier.  Of  this  the  surety  had  no  right  to  complain,  aa 
his  liabiUty  as  such  was  neither  increased  nor  diminished  by  the 
proceeding  upon  the  first  judgment. 

The  second  ground  of  equity  relied  upon  is,  that  the  judg« 
ment  upon  the  delivery  bond  was  in  fact  paid  by  Sevier,  al- 
though part  of  the  sum  was  paid  by  Wright  for  Sevier.  The 
answer  positively  denies  the  truth  of  this  allegation;  but,  on 
the  contraiy,  asserts  that  the  judgment  was  purchased  by 
Wright  for  himself.  He  admits,  however,  that  Sevier  wrote  to 
him  requesting  him  to  purchase  the  judgment,  or  take  other 
steps  to  prevent  his  (Sevier's)  property  from  being  sold;  and 
when  we  see  that  he  paid  the  full  amount  of  the  residue  of  the 
judgment  for  it,  and  delayed  process  for  several  months,  we 
can  not  doubt  that  Wright  made  the  purchase,  not  for  specula- 
tion, but  to  oblige  Sevier.  He  could  do  this  consistently  with 
a  purchase  for  himself,  which  his  answer  positively  states,  and 
against  which  there  is  no  evidence,  except  the  inference  to  h% 
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drawn  from  the  letter  written  by  Sevier  to  him,  and  the  price 
giyen  for  the  judgment. 

The  assignment  of  the  judgment  was  sufficient:  Clark  y.  Moss^ 
11  Ark.  736.  And  mere  delay  to  sue  out  process  after  the  as- 
signment will  not  discharge  the  surety:  King  y.  Baldwin^  2 
Johns.  Ch.  558j  unless  the  delay  is  by  contract  upon  sufficient 
consideration  without  the  assent  of  the  surety:  Stone  y.  State 
Bank,  8  Ark.  141;  CaldweU  y.  MoVvcar,  9  Id.  422.  In  this  case, 
it  is  not  pretended  that  any  contract  for  delay  was  made,  unless 
it  could  be  shown  that  the  purchase  of  the  judgment  was,  in 
fact,  a  purchase  by  Sevier  (which  we  have  seen  is  not  done);  and 
even  then  it  could  only  by  inference  be  made  a  contract  for  fur- 
ther time. 

Wherefore,  in  consideration  of  the  whole  case,  we  think  the 
circuit  court  erred  in  decreeing  a  perpetual  injunction  of  the 
judgment  at  law.  Let  the  decree  be  set  aside  and  reversed,  the 
injunction  dissolved,  and  the  bill  dismissed  with  costs. 

JimoMXNT  ON  FoRimtBD  Delivert  Bond,  Eftect  of:  See  note  to  Trap- 
naU  V.  Richardson,  post,  p.  355,  under  the  head  **  Levy  prodaces  no  aatiiifiictiott 
when  removed  from  plaintiff's  poesession  by  legal  process."  See  also  Cole  ▼• 
Bobertson,  55  Am.  Dec.  784;  Coffee  v.  Planters*  Bank,  49  Id.  6a 

SimBTT  IS  NOT  DiscHABOSD  B7  MsBK  FoRBEiOLANcs:  Morberger  V.  PoUf 
65  Am.  Dec  479,  and  prior  cases  cited  in  the  note.  The  principal  case  ii 
dted  to  this  effect  in  Tlumipeon  v.  Robinson^  34  Ark.  52.  As  to  the  effect  on 
the  surety  of  forbearance  in  enforcing  a  forthcoming  bond,  see  Mc€tee  v.  Met- 
caif,  51  Am.  Dec.  122,  and  note. 

AasiONES  OF  JuDOUSNT  Takbs  It  Subject  to  All  EQurms  between 
the  original  parties:  McJUton  v.  Lose,  56  Am.  Dec.  449,  and  note  citing  prior 


AsBiONABiUTT  OF  JuDOMSNTB:  See  DttficoA  V.  Bloomttock,  13  Am.  Doo. 
728,  and  note. 

Judgment  on  Delivery  Bond  Entered  without  Koticb:  See  I>ttmkifr^ 
Rector,  50  Am.  Deo.  242,  and  note. 


Trapnall  v.  Richabdson,  WATEBBiAN  &  Go. 

(13  AuLuraAS,  6A3.] 

Judgment  Lien  is  Paramount  to  Junior  Mortgage  Lien. 

Lien  or  Judgment  in  Federal  Ck>URT  is,  bt  Analogy  to  State  Lawe^ 
Co-extensiye  with  the  territorial  jurisdiction  of  the  court. 

Le^  y  on  Land  is  not  Satisfaction  of  Judgment,  and  jndgment  lien  con- 
tinues unbroken. 

Judgment  Creditor  may  not  Abandon  Valid  Subsisting  Lety  on  Lanb 
against  the  will  of  the  debtor  and  tax  him  with  the  oosts  of  further  eze- 
oution;  and  on  the  latter's  application,  the  duty  of  the  oourt  whence  ibm 
alias  process  is  so  irregularly  issued  is  to  quash  or  reoall  it. 
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FLAnmiF  mjBT  Bxhaust  Puvioub  Lktt  bt  Sale  before  he  oan  reeort  to 
otiwr  property  of  the  defendant. 

Lbtt  on  Pabt  of  Defehdaht's  Land6  Don  NOT  Po0TFO5r  JuDOMurr  Loai 
upon  other  lands  to  a  jnnior  mortgage  thereon. 

ScBSDmro  Lkty  ov  Lakd  u  No  Bar  to  Scnts  Faclui  on  jndgmeni  te 
oontinQe  ite  lien  or  to  snbetitate  a  repreeentative  of  either  party. 

LsTT  ON  PsBSONAL  Pbofkbtt  IS  Satisfactiov  OF  JuDOMKNT  while  prop- 
erty remaina  in  1^^  coatody,  bnt  not  when  the  property  ii  restored  to 
the  debtor  or  in  any  manner  gets  back  to  his  possession,  or  where  the 
levy,  being  ezhaosted  by  sale,  fails  to  produce  satisfaction. 

LtBFT  EzHAUflTBD  BT  Salb  IS  SATISFACTION  FBO  Tanto,  and  ezeootioii  will 
issne  for  the  residue^  if  any  remain. 

LmYY  of    EzJBCUTIOK  DUBIliO    CONTIKUANCB  OF  JVDOUMXrr   LiBN  WILL  NOT 

CoNTiKXTB  LiBN  beyond  the  statatory  period,  and  a  sale  nnder  a  vendUkml 
exponoB  iasned  after  the  expiration  of  the  judgment  lien,  without  any 
tamfadoB  having  been  issued  to  keep  it  alive,  is  invalid  against  a  junior 
mortgage. 

Appkal  from  the  Jefferson  dxcuit  court.  The  opinion  stttie* 
the  case. 

« 

F.  W.  and  P.  jyapnaU,  for  the  appellant. 
Pibe  and  Cummina,  for  the  appellees. 

By  Court,  Watkins,  0.  J.  This  was  a  bill  in  ohanoeij,  by  th« 
appellees,  to  foreclose  a  mortgage  executed  to  them  by  De  Bann 
and  wife,  to  secure  the  payment  of  a  debt  due  to  them  by  De 
Baun — to  which  the  appellant  was  made  a  party  defendant,  upon 
the  allegation  that  he  claimed  some  title  to  the  lands  mortgaged, 
and  he  by  his  answer  asserted  title  in  himself  superior  to  the 
mortgage  by  his  purchase  of  the  land  under  a  prior  judgment. 

The  mortgage  was  executed,  acknowledged,  and  recorded  on 
the  first  of  June,  1842,  upon  the  west  half  of  section  25,  in  town- 
ship 6  south,  range  8  west — three  hundred  and  twenty  acres; 
and  the  west  half  of  the  north-east  quarter  of  section  14,  in 
township  6  south,  range  9  west — eighiy  acres,  all  in  Jefferson 
county. 

On  the  twenty-fifth  of  May,  1842,  Louis  Chittenden  recovered 
judgment  against  De  Baun,  in  an  action  of  debt  in  the  circuit 
court  of  the  United  States  for  this  district.  Execution  issued  on 
this  judgment  on  the  eighth  of  June,  1842,  and  was  leyied  on 
various  tracts  of  land  in  Pulaski  county,  which  were  advertised 
and  sold. 

On  the  twenty-fourth  of  March,  1848,  an  alias  execution  was 
issued,  and  was  returned  levied  on  two  tracts  of  land  in  Jeffer- 
son county,  but  not  in  time  to  advertise  and  sell,  one  of  them 
being  the  south-west  quarter  of  section  25,  in  township  6 
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Bouthy  lange  8  westr— one  hundred  and  cixtj  acres,  a  pari 
of  one  of  the  tracts  embraced  in  the  mortgage,  upon  which  a 
venditioni  exponas  issued  on  the  twenty-sixth  of  May,  1843,  and 
sale  was  made  by  Newton,  as  marshal,  on  the  ninth  of  October, 
1843,  at  which  the  appellant  became  the  purchaser,  and  the  two 
tracts  last  referred  to  were  conveyed  to  him  by  Rector,  as  mar- 
shal, the  successor  of  Newton,  by  deed  duly  acknowledged  and 
recorded. 

On  the  eleventh  of  December,  1843,  a  pluries  execution  issued, 
and  was  levied  on  various  tracts  of  land  in  Saline  county,  which 
were  sold,  and  was  also  levied  on  the  north-west  quarter  of  sec- 
tion 25,  in  township  G  south,  of  range  8  west— one  hundred 
and  sixty  acres;  and  the  north-east  quarter  of  section  14,  in 
township  6  south,  of  range  9  west,  being  the  residue  of  the 
lands  included  in  the  mortgage,  as  to  which  the  marshal  re- 
turned that  they  were  not  sold  at  the  instance  of  the  plaintiff's 
attorneys,  in  consequence  of  an  alleged  error  in  the  adver- 
tisement; and  on  the  nineteenth  of  September,  1849,  a  vend> 
iioni  issued  for  the  sale  of  the  two  last-mentioned  tracts,  which 
were  sold  under  it,  and  purchased  by  the  appellant  on  the  four- 
teenth of  October,  1844,  and  conveyed  to  him  by  marshal's  deed 
on  the  thirtieth  of  April,  1845,  acknowledged,  and  recorded. 

On  the  twenty-fourth  of  June,  184G,  Chittenden  filed  his  mo- 
tion, in  the  circuit  court  of  the  United  States,  to  have  the  sale 
made  by  Newton,  marshal,  under  the  vend,  ex.  on  the  ninth  of 
October,  1843,  set  aside,  and  that  the  deed  executed  in  pursu- 
ance of  that  sale  be  canceled  and  vacated,  because  the  sale  under 
the  vend.  ex.  was  made  by  Newton,  as  marshal,  after  he  had  been 
removed  from  ofKce,  and  that  another  rencf.  ex.  be  issued;  which 
motion  was  giunted,  vacating  the  sale  and  the  deed  made  pur- 
suant to  it,  and  the  vend.  ex.  issued  on  the  sixth  of  April,  1846, 
reciting  the  issuance  of  execution  on  the  twenty-fourth  of  March, 
1843,  the  levy  on  the  south-west  quarter  of  section  25,  etc.,  the 
return  that  it  was  unsold  for  want  of^  time,  etc.,  and  requiring 
the  same  to  be  sold.  Under  this  vend.  ex.  the  south-west  quaiv 
ter  of  section  25  was  sold  on  the  twelfth  of  October,  1846,  and 
purchased  by  the  appellant  and  conveyed  to  him  by  marshal's 
deed  on  the  thirtieth  of  March,  1847,  acknowledged,  and  re« 
corded. 

All  of  the  sales  under  these  successive  executions  failed  to 
satisfy  the  judgment. 

On  the  final  hearing,  the  court  below  decreed  that  as  to  the 
lands  embraced  in  the  mortgage  the  judgment  should  be  post- 
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poned  to  the  mortgage,  and  a  decree  of  foreclosure  was  made 
accordingly,  from  which  the  defraidant,  Trapnall,  appealed. 

The  case  of  The  TrwOees  R.  E.  Bank  ▼.  Waiwyn,  13  Ark.  74, 
decided  at  January  term,  1852,  is  a  conclusiTe  adjudication  as 
to  the  priority  of  the  judgment  lien  oyer  that  of  the  mortgage, 
the  latter  being  junior  in  time;  and  the  law  must  now  be  re- 
garded as  well  settled  that  the  lien  of  a  judgment  in  the  federal 
court  is,  by  analogy  to  the  state  laws,  co-extensive  with  the 
territorial  jurisdiction  of  the  court.  See  Byera  y.  Ibwler,  12  Id. 
218  [54  Am.  Dec.  271],  and  cases  there  cited. 

But  the  appellees  contend  that  the  levy  on  land  under  the 
first  execution  was  a  satisfaction  of  the  judgment,  and  so  post- 
poned it  to  the  mortgage;  and  the  cases  of  Andenon  v.  Fowler, 
8  Ark.  888,  and  Anthony  v.  Humphries,  9  Id.  176,  are  relied 
upon  as  decisive  of  this  question,  adhered  to,  as  they  are 
supposed  to  be,  by  the  case  of  Whiiing  v.  Beebe,  12  Id.  421. 
Anderson  v.  Fowler  was  a  motion  to  recall  a  supersedeas  granted 
by  a  judge  of  this  court  to  an  execution  upon  a  judgment  of 
allowance  against  an  administrator  in  the  probate  court.  The 
ground  of  the  application  for  supersedeas  was,  that  a  former  ex- 
ecution upon  the  same  judgment  had  been  issued,  levied  on 
lands  of  the  administrator,  and  returned  without  sale  by  order 
of  the  plaintiff,  and  that  without  disposing  of  the  former  levy 
the  plaintiff  had  caused  an  alias  Ji,  fa.  to  be  issued,  under  which 
personal  property  of  the  administrator  had  been  seized  in  execu- 
tion. Without  entering  into  the  reasons  given  by  the  court, 
Oldham,  J.,  dissenting,  the  motion  to  recall  the  supersedeas  was 
refused.  Anthony  v.  Humphries  was  a  sci.  fa.  to  revive  a  judg- 
ment, to  Tvhich  the  defendant  pleaded  in  bar  of  the  action  a 
subsisting  levy  on  lands  of  the  defendant,  pf  sufficient  value  to 
satisfy  the  judgment,  whereby  it  was  in  law  satisfied.  Upon  de- 
murrer to  this  plea,  the  defendant  in  the  court  below  had 
judgment,  which  was  affirmed  in  this  court,  upon  the  authority 
of  Anderson  v.  Fowler,  there  adhered  to  as  having  decided  the 
question,  and  it  was  thus  disposed  of  without  further  consider- 
ation. In  Whiting  v.  Beebe,  although  the  case  of  Anderson  v. 
Fowler  is  approved  and  confirmed,  the  court  lay  down  the  rule 
to  be  that ''  a  mere  levy  on  sufficient  personal  property,  without 
anything  more,  never  amounts  to  a  satisfaction  of  the  judgment. 
But  so  long  as  the  property  remains  in  legal  custody,  the  other 
remedies  of  the  creditor  will  be  suspended.  He  can  not  have  a 
new  execution  against  the  person  or  property  of  the  debtor,  nor 
inftintftm  an  actiou  on  the  judgment,"  etc. ;  and  certainly,  while. 
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as  thc/  court  there  say,  this  role  is  settled  by  authority,  it  is 
far  as  any  court  has  gone,  and  comes  up  to  the  cases  of  The 
People  V.  Ebpsbn,  1  Denio,  674,  and  Oreen  v.  Burke,  23  Wend. 
601.  The  difficulty  would  seem  to  be  in  the  application  of  the 
rule  under  consideration. 

Without  entering  into  a  discussion  of  the  difference  between 
a  levy  on  land  and  a  levy  on  goods,  as  insisted  upon  by  the  ap- 
pellant, a  mere  levy  on  lands  would  not  in  any  case  work  an 
absolute  satisfaction  of  the  judgment.  By  our  statute,  the 
judgment  debtor  has  the  right  to  select  of  his  property  what 
shall  be  levied  on,  and  the  sheriff  is  bound  to  take  it,  if  in  his 
judgment  sufficient;  so  also  the  debtor  may  direct  the  order  in 
which  he  wishes  his  property  levied  on  to  be  sold.  These  pro- 
visions of  the  statute  are  designed,  like  the  so-called  satisfaction 
by  levy,  as  a  protection  to  the  debtor,  and  being  for  his  advan- 
tage, he  may  waive  it.  The  intent  of  the  law  is  that  the  cred- 
itor, having  a  levy  presumed  in  the  absence  of  any  proof  to  the 
contrary  to  be  sufficient,  shall  not  capriciously  abandon  it,  and 
so  harass  the  debtor  by  a  further  levy  against  his  will.  To 
allow  this,  where  the  levy  is  of  personal  property  seized  and 
taken  out  of  the  debtor's  possession,  might  be  in  a  high  degree 
oppressive,  since,  by  being  deprived  of  the  use  of  the  property, 
lie  is  to  that  extent  deprived  of  the  means  of  paying  the  debt. 

Supposing  a  levy  on  land  to  be  the  same  in  effect  as  a  levy  on 
goods,  so  that  in  either  case  the  plaintiff  should  fairly  exhaust 
it,  the  result  of  the  decision  in  Anderson  v.  Fowler  was  right, 
though  unnecessarily  treated  as  a  satisfaction.  That  case  was 
nothing  more  than  an  application  to  supersede  an  alias  fi.  fa.; 
and  though  the  relief  would  more  appropriately  have  been 
sought  in  the  court  from  whence  the  process  issued  to  quash  or 
supersede  it,  as  having  been  illegally  or  improvidently  issued » 
the  effect  of  the  decision  was  merely  to  require  the  plaintiff  to 
exhaust  the  previous  levy  by  vend,  ex,  before  he  could  resort  to 
other  property  of  the  defendant. 

The  difficulty  of  reconciling  the  case  of  Anthony  v.  Humphries 
with  what  the  court  understand  to  be  law  consists  in  this:  there 
the  levy  on  land  was  pleaded  as  a  satisfaction  and  in  bar  of  the 
action,  terms  which  ordinarily  and  in  legal  contemplation  imply 
an  extinguishment  of  the  judgment;  a  bar  to  the  right,  and  not 
merely  a  suspension  of  the  remedy.  The  proceeding  there  was 
a  9cire  facias  to  revive  a  judgment  and  continue  the  lien,  which, 
though  in  Brown  v.  Byrd,  10  Ark.  534,  was  considered  to  be  a  suii 
where  defendant  had  day  in  court  and  could  plead  and  bring  errors 
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jet  it  was  in  the  nature  of  process  of  the  original  action,  not  a 
new  action,  bat  a  continuation  of  the  old  one.  The  judgment 
13  not  that  the  plaintiff  recover,  but  that  he  have  execution  ac- 
cording to  the  form  and  effect  of  the  original  recoTcrj.  Where 
the  plaintiff  wishes  to  continue  the  lien  of  the  judgment,  or  if 
either  plaintiff  or  defendant  dies,  so  that  a  representative  is 
brought  in,  the  object  of  the  9cire  faciaa  is  to  enable  the  plaint* 
iff  to  have  execution  effectually  of  his  judgment,  and  to  dispose, 
'if  need  be,  of  the  subsisting  levy.  But  this  object  is  defeated 
if  the  defendant  be  admitted  to  plead  the  levy  in  bar  of  the 
action. 

The  law  is  understood  by  the  court  to  be  that  a  levy  on  per- 
sonal property  is  a  satisfaction  while  the  property  remains  in 
legal  custody,  bnt  is  not  a  satisfaction  where  the  property  is 
restored  to  the  debtor,  or  in  any  manner  gets  back  to  his  pos- 
session, or  where  the  levy,  being  exhausted  by  sale,  fails  to  pro- 
duce satisfaction.  In  any  such  case,  the  plaintiff  is  entitled  to 
have  further  execution;  and  where  the  levy  has  been  exhausted 
by  sale,  it  is  a  satisfaction  pro  tarUo,  and  execution  will  be  had 
for  the  residue.  A  levy  on  land  is  not  an  absolute  satisfaction 
and  can  not  be  pleaded  as  such;  but  the  plaintiff  having  a  valid 
subsisting  levy  on  land  may  not  abandon  it  against  the  wiU  of 
the  debtor  and  tax  him  with  the  costs  of  further  execution,  and 
on  his  application  it  would  be  the  duty  of  the  court  from 
whence  the  aliaa  process  is  so  irregularly  issued  to  quash  or 
recall  it. 

In  the  case  now  under  consideration,  the  successive  levies 
were  exhausted  by  sale,  the  aggregate  of  the  sales  failing  to  pro* 
duce  satis&ction  of  the  judgment.  If  there  had  been  an  actual 
satisfaction  by  payment  or  by  sale  of  property  not  included  in 
the  mortgage,  the  appeUees  claiming  under  the  mortgage  would 
be  entitled  to  the  benefit  of  such  satisfaction.  But  such  would 
not  be  the  effect  of  a  mere  levy  on  land.  Even  if  the  creditor, 
and  not  the  debtor,  had  the  election  as  to  what  property  would 
be  levied  on,  it  would  be  inequitable  to  hold  him  bound  by  that 
election  as  a  postponement  of  the  lien  of  his  judgment,  if,  from 
a  mistaken  notion  of  the  value  of  the  property,  or  any  other 
cause,  he  failed  to  have  a  levy  sufficient  to  produce  actual  satis- 
faction. While  the  levy  remains  undisposed  of,  his  right  to  a 
further  levy  may  be  suspended,  but  the  lien  of  the  judgment 
continues  unbroken.  It  would  seem  that  the  provisions  of  our 
statute,  title  Judgments  and  Decrees,  sec.  4  et  seq.,  on  that  sub* 
ject,  are  too  plain  to  be  misconceived.    They  are  as  follows: 
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*'  Judgments  and  decrees  rendered  in  the  circuit  court  shall  be^ 
a  lien  on  the  real  estate  of  the  person  against  whom  they  are  ren- 
dered, situate  in  the  county  for  which  the  court  is  held.  Sec.  5. 
liens  shall  commence  on  the  day  of  the  rendition  of  the  judg- 
ment, and  shall  continue  for  three  years,  subject  to  be  reviyecl 
as  hereinafter  provided.  Sec.  6.  A  sale  of  lands  under  a  junior 
judgment  shall  pass  the  title  of  the  defendant  subject  to  the  lieu 
of  all  prior  judgments  and  decrees  then  in  force.  Sec.  7.  The 
money  arising  from  the  sale  shall  be  applied  to  the  payment  of 
the  judgment  under  which  it  may  have  been  made." 

In  the  case  of  Bankin  y.  ScoU,  12  Wheat.  177^  Marshall,  O.  J., 
commenting  on  a  statute  of  Missouri  similar  to  ours,  considered 
the  statutory  lien  as  binding  as  a  mortgage,  and  has  the  same 
capacity  to  hold  the  land  so  long  as  the  statute  preserves  it  in 
force.  He  said:  *'  The  principle  is  believed  to  be  universal  that 
a  prior  lien  gives  a  prior  claim,  which  is  entitled  to  prior  satis- 
faction out  of  the  subject  it  binds,  unless  the  lien  be  intrin- 
sically defective,  or  be  displaced  by  some  act  of  the  parly  holding 
it,  which  shaU  postpone  him  in  a  court  of  law  or  equity  to  a  sub- 
sequent claimant.  The  single  circumstance  of  not  proceeding 
on  it  until  a  subsequent  lien  has  been  obtained  and  carried  into 
execution  has  never  been  considered  such  an  act." 

In  this  case,  so  far  as  the  mortgaged  property  is  concerned^ 
the  judgment  creditor  can  only  be  regarded  as  delaying  to  pro* 
ceed  against  it.  Surely  the  mortgagee  can  not  complain  that 
the  plaintiff  in  the  judgment  endeavored  first  to  obtain  satisfac- 
tion out  of  other  property  of  the  debtor  before  resorting  to 
that  which  was  mortgaged.  At  the  outset,  the  only  remedy  the 
mortgagee  could  have  had  was  by  injunction  upon  the  bill  alleging 
that  the  debtor  had  other  property  bound  by  the  general  lien  of 
the  judgment  sufficient  to  satisfy  it,  to  compel  the  creditor  to 
sell  the  other  property  to  which  the  lien  of  the  mortgage  did 
not  extend  before  resorting  to  the  land  bound  by  the  mortgage; 
as  in  the  case  where  there  is  a  prior  lien  upon  two  funds,  and  a 
junior  lien  attaching  to  but  one  of  them.  Here  the  judgment 
creditor  appears  to  have  done  all  that  the  mortgagee  could  have 
required  him  to  do.  With  the  plain  provisions  of  the  statute 
staring  him  in  the  face,  the  junior  incumbrancer  can  do  one  of 
two  things:  he  can  either  pay  off  and  acquire  the  prior  incum- 
brance, or  he  can  sell,  or  foreclose  and  sell  subject  to  it.  These 
expressions  are  of  course  in  general  terms,  and  supposing  the 
given  case  to  be  free  from  fraud  or  collusion,  which  is  not  here 
alleged  to  exist. 
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But  another  question  arises  in  this  case,  which  is  supposed 
by  the  appellant  to  be  decided  by  the  case  of  Trustees  t.  Watson, 
13  Ark.  74,  at  January  term,  1852;  that  is,  whether  the  levy 
before  the  expiration  of  the  three  years  from  the  date  of  the 
judgment  will  continue  the  lien  beyond  the  three  years.  It 
was  held  in  that  case  that  such  would  be  the  effect  of  the  levy. 
The  facts  of  that  case,  so  far  as  material  to  this  question,  were, 
that  before  the  expiration  of  the  lien  the  plaintiff  sued  out  exe- 
cution, which  was  levied  on  land  bound  by  the  lien  of  the 
judgment,  but  the  sale  which  took  place  on  the  first  day  of  the 
return  term  of  the  execution  was  after  the  expiration  of  the 
three  years,  and  when  the  lien  of  the  judgment  had  ceased. 

In  this  case,  one  of  the  tracts  included  in  the  mortgage,  being 
the  south-west  quarter  of  section  25,  was  levied  upon  and  sold 
by  vend.  ex.  on  the  ninth  of  October,  1843,  and  during  the  ex- 
istence of  the  judgment  lien.  But  on  the  twenty-fourth  of 
June,  1846,  and  after  the  lien  had  expired,  the  sale  made  under 
that  vend.  ex.  was  set  aside,  the  deed  canceled,  and  an  alias 
vend.  ex.  issued  by  order  of  the  court:  under  this  alias  vend,  ex. 
the  tract  in  question  was  again  sold  and  purchased  by  the  ap- 
pellant. If  this  sale  is  to  be  upheld  as  conferring  a  title  su- 
perior to  that  of  the  mortgage  lien,  it  can  only  be  because  of  the 
levy  made  during  the  continuance  of  the  lien,  and  which  re- 
mained undisposed  of  until  after  it  had  expired.  T/e  are  not 
disposed  to  attach  much  importance  to  the  fact  that  after  the 
original  levy  and  sale  of  that  tract  under  the  first  vend.  ex.  the 
plaintiff  proceeded  to  levy  upon  and  sell  other  lands,  nor  to  the 
fact — ^in  which  this  case  differs  from  the  Trustees  v.  Watson — 
that  here  the  second  vend.  ex.  was  issued  after  the  lien  had  ex- 
pired, and  yrithout  any  scire  facias  having  been  issued  to  keep 
it  alive:  though  the  inquiry  would  arise.  If  the  levy  on  land  has 
the  same  effect  thus  to  continue  the  lien,  how  long  will  the 
plaintiff  have,  after  the  expiration  of  his  judgment  lien,  to  en- 
force a  dormant  levy  by  sale  under  execution  and  make  it  re- 
late back  to  and  connect  with  the  lien  ? 

The  statute,  title  Judgments  and  Decrees,  sec.  8,  provides  that 
**  the  plaintiff  or  his  legal  representatives  may  at  any  time  be- 
fore the  expiration  of  the  lien  on  any  judgment  sue  out  a  scire 
faci/is  to  revive  the  same,"  and  after  providing  for  the  mode  of 
issuing  and  serving  the  scire  faciaSy  the  effect  of  the  revival 
is  declared  by  section  13,  as  follows:  '*  If  a  scire  facias  be  sued 
out  before  the  termination  of  the  lien  of  any  judgment  or  decree, 
the  lien  of  the  judgment  revived-  shall  have  relation  to  the  day 
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on  which  ihe  scire /acias  issued;  but  if  the  lien  of  any  judgment 
or  decree  shall  have  expired  before  suing  out  the  scire  facias,  the 
judgment  of  revival  shall  only  be  a  lien  from  the  time  of  the 
rendition  of  such  judgment."  And  so  by  subsequent  sections 
the  revival  may  be  had  against  the  representatives  of  a  deceased 
defendant.  These  provisions  of  the  statute  were  drawn  in  ques- 
tion in  the  case  of  Hubbard  v.  Bolls,  7  Ark.  442,  and  were  con- 
strued according  to  their  plan  and  obvious  import,  that  a  scire 
facias  sued  out  after  the  expiration  of  the  lien  entitled  the 
plaintiff  to  a  revival  in  lieu  of  an  action  on  the  judgment,  but 
the  lien  only  attached  from  the  date  of  the  judgment  of  revival, 
and  that  where  the  scire  facias  is  sued  out  before  the  expiration 
of  the  lien,  the  judgment  of  revival  relates  back  to  and  connects 
with  the  original  lien,  which  continues  unbroken. 

lu  the  case  of  the  Trustees  v.  Watson,  the  court  refer  to  the 
statute  of  New  York  limiting  the  lien  of  a  judgment  to  ten  years, 
beyond  which  the  lien  should  not  be  continued  as  connected 
with  any  subsequent  revival,  and  concede  that  the  difference  in 
principle  is  unimportant,  because  under  our  statute  if  the  scire 
facias  be  not  sued  out  before  the  expiration  of  the  three  yeara 
the  lien  then  ceases  as  effectually  as  if  the  law  had  so  declared. 
Under  the  statute  of  New  York,  substantially  the  same  as  ours 
in  giving  effect  to  the  lien  of  docketed  judgments,  only  that  it 
Joes  not  provide  for  reviving  and  continuing  the  lien,  the  courts 
of  that  state  have  held  that  a  subsequent  purchaser  or  incum- 
brancer is  not  affected  by  actual  notice  of  a  prior  judgment,  as 
he  would  be  of  a  prior  sale  or  incumbrance  by  deed  or  mortgage, 
and  there  can  be  no  mala  fides  (short  of  actual  fraud)  in  acquir- 
ing any  right  to  or  lien  upon  land  bound  by  a  judgment.  The 
statute  gives  the  lien  and  limits  it  to  a  certain  number  of  years 
from  the  time  it  is  docketed,  and  if  not  enforced  within  that 
time,  there  is  an  end  of  it,  and  the  next  oldest  incumbrance  in 
point  of  time  is  let  in.  That  the  judgment  gives  the  lien,  and 
the  process  of  execution  is  the  power  or  authority  in  the  officer 
for  enforcing  it,  and  that  the  plaintiff  who  wishes  to  avoid  the 
danger  of  junior  incumbrances  intervening  must  not  only  issue 
execution,  but  must  sell  vnthin  the  ten  years  and  before  the 
lien  has  expired:  LiiJOex.  Harvey,  9  Wend.  157;  Qraff  v.  Kip, 
1  Edw.  Ch.  620;  Tufts  v.  Tufts,  18  Wend.  622;  DickenMmY.  OH- 
lUand,  1  Cow.  481;  Boe  t.  Swart,  5  Id.  294;  Wood  v.  Colvin,  6 
Hill,  228;  Mower  v.  Kip,  6  Paige,  90  [29  Am.  Deo.  748];  Crosier 
V.  Acer,  7  Id,  140. 

These  cases  were  referred  to  in  Ihistees  t.  Watson,  but  the 
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opmion  in  that  case,  extending  the  lien  beyond  the  three  years 
by  virtue  of  the  levy,  proceeds  upon  this  reasoning:  that  a  levy 
on  land  is  a  satisfaction,  as  he\^  in  Anderson  y.  Fowler,  8  Ark. 
888,  and  Whiiing  v.  Beebe,  12  Id.  421;  that  being  a  satisfac- 
tion, a  plaintiff  having  a  levy  can  not  revive  his  judgment  so  as 
to  continue  the  lien,  as  held  in  Anthony  v.  Humphries,  9  Id.  183, 
nor  can  he  maintain  any  action  upon  the  judgment;  that  the 
plaintiff,  though  diligently  endeavoring  to  enforce  his  lien  by 
sale  within  the  three  years,  might  be  prevented  by  accidental 
causes,  such  as  injunctions,  failure  of  the  courts,  etc.,  and  would 
be  utterly  remediless  unless  the  lien  be  extended  by  virtue  of 
the  levy,  which  will  be  allowed,  under  such  circumstances,  in 
order  to  give  him  the  benefit  of  the  judgment  lien,  where  the 
execution  is  strictly  prosecuted  and  followed  up  to  its  consumma- 
tion by  sale.  The  court  say  that  any  other  construction  of  the 
statute  would  endanger  the  rights  of  creditors,  while  this  con- 
struction does  no  injury  to  the  owner,  and  the  issuance  and  levy 
of  executions  are  public  and  notorious  acts,  of  which  all  persons 
are  required  to  take  notice,  and  will  purchase  such  property  at 
their  peril. 

Now,  it  is  incumbent  on  this  court,  and  its  first  duty  if  erro- 
neous consequences  may  follow  from  any  decision  made  by  it,  to 
arrest  them  before  the  mischief  becomes  irremediable.  No  such 
inference  is  to  be  drawn  from  the  case  of  Whiiing  v.  Beebe,  where 
the  court,  so  far  from  holding  a  levy  on  land  to  be  a  satisfaction, 
say  that  a  mere  levy  on  personal  property  is  not  an  absolute 
satisfaction.  The  cases  of  Anderson  v.  Fowler  and  Anthony  v. 
Humphries,  as  reviewed  and  explained  in  the  former  part  of  this 
opinion,  do  not  have  the  effect  to  prevent  a  plaintiff  from  having 
a  revival  of  his  judgment  because  of  a  subsisting  levy  on  land. 
This  obviates  the  whole  difficulty,  because  it  was  in  consequence 
of  the  construction  put  upon  those  decisions  that  the  opinion 
in  Trustees  v.  Watson  was  forced  into  an  illogical  train  of  reason- 
ing. 

It  is  obviously  the  policy  of  our  system  of  laws  to  make  the 
title  to  land  depeiid  upon  matter  of  record,  and  not  upon  any  act 
tn  pais  or  resting  in  parol.  The  registiy  system  is  almost  uni- 
versaL  Deeds,  mortgages,  mechanics'  liens,  settlements  of  sepa- 
rate estate  in  the  wife,  and  all  incumbrances  affecting  the  title 
to  land,  are  required  to  be  recorded  in  the  county  where  the 
land  lies,  else  they  will  not  avail  as  against  innocent  purchasers. 
So  judgments  and  decrees  are  required  to  be  condensed  into  a 
judgment  docket,  to  &cilitate  the  examination  of  incumbrances 
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and  open  to  the  inspection  of  all  persons  interested  in  the  title 
to  land.  The  only  exceptions  are  where  the  execution  is  leyied 
on  land  to  which  the  lien  of  the  judgment  does  not  extend,  t.  e., 
where  the  execution  is  sent  to  another  county,  or  where  the  lieu 
has  been  determined,  i.  e.,  expired  without  revival,  and  in  such 
case  the  execution  is  the  lien  from  the  time  it  comes  to  the  offi- 
cer's hands,  just  as  it  is  on  personal  property,  which  is  never 
bound  by  the  lien  of  the  judgment:  B.  S.,  title  Execution, 
sec.  27,  and  would  probably  have  to  be  governed  by  the  same 
rules  as  apply  to  personal  property;  and  clearly  that  the  sale  of 
land  so  situated  would  not  be  upheld  by  the  lien  of  the  judg- 
ment. 

But  the  case  of  Trustees  v.  Watson,  if  adhered  to  in  principle^ 
must  derange  the  registry  system  and  lead  to  controversies  of 
a  most  perplexing  character.  As  between  the  creditor  and 
debtor,  the  lien  of  the  judgment  is  of  no  consequence:  it  is  only 
material  as  between  creditors  who  have  conflicting  liens.  To 
follow  out  the  reasoning  in  Tnisiees  v.  Watson^  if  we  admit  the 
principle  that  the  lien  on  land  can  be  extended  one  day  beyond 
the  three  years,  there  is  no  limit  to  its  continuance,  unless  by 
analogy  to  the  general  statute  of  limitations.  The  court  will 
be  called  on  to  decide  the  most  vexed  questions  as  to  what  is 
strict  diligence,  and  whether  it  has  been  pursued.  Indeed,  the 
pursuit  of  satisfaction  would  be  a  race  of  diligence,  and  the  un- 
fortunate debtor  could  make  no  appeal  to  his  creditor  for  indul- 
gence who  could  not  rely  implicitly  upon  the  security  of  his 
prior  lien.  The  example  given  of  an  accidental  failure  of  the 
court  could  not  affect  the  question  of  diligence,  because  as  to 
execution  sales  there  is  no  failure  of  the  court.  So  where  the 
plaintiff  is  restrained  by  injunction,  he  is  supposed  to  be  amply 
protected  by  the  injunction  bond.  We  know  that  the  levy  of 
an  execution  on  land  is  not  a  public  and  notorious  act  like  the 
seizure  of  personal  property,  which  at  once  arouses  every  one 
having  an  interest  in  it,  and  which,  if  adverse,  is  promptly  as- 
serted. Vexed  questions  as  to  the  fact  of  levy  on  land  would 
arise,  depending  on  parol  proof,  and  the  whole  policy  of  the 
registry  system,  designed  as  a  most  comprehensive  and  beneficial 
statute  against  frauds,  would  be  disturbed.  The  partial  evils 
arising  from  the  exceptions,  where  the  execution  and  not  the 
judgment  binds  land,  to  which  the  lien  does  not  extend  or  has 
been  determined,  must  be  met  and  considered  as  they  arise. 

But  in  view  of  the  whole  statute,  the  opinion  of  the  court  is 
that  the  judgment  lien  on  land  ought  to  continue  just  so  long 
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ftB  the  law  allows  it,  and  no  longer,  else  there  will  be  no  ade- 
quate protection  for  subsequent  incumbrancers  or  purchasers, 
who  on  principle  might  well  claim  to  be  innocent  purchasers  as 
against  a  levy  not  required  bj  law  to  be  recorded.  The  plaint- 
iff has,  where  his  judgment  is  unsatisfied,  a  plain  remedy,  and 
that  is  to  keep  his  lien  alive  by  scire  facias.  After  the  revival, 
he  can  sell,  and  there  is  no  lapse  or  break  in  his  lion,  as  to 
which  the  scire  facias  operates  like  any  other  lis  pendens  ;  be- 
cause it  may  happen,  in  some  cases  where  the  scire  facias  issued 
out  before,  the  judgment  of  revival  is  not  entered  until  after 
the  expiration  of  the  three  years— yet  the  lien  is  unbroken. 

In  Whiling  v.  Jjeebe  the  title  of  Beebe  turned  on  this:  that 
the  levy  and  sale  to  him  under  the  Gray  and  Bouton  judgment 
was  after  the  three  years  had  expired,  though  pending  a  scire 
facias  to  revive  sued  out  before  the  three  years  had  expired, 
and  upon  which  there  was  afterwards  a  judgment  of  revival, 
which  related  back,  so  that  the  lien  of  the  original  judgment 
continued  and  was  in  fact  unbroken,  and  if  there  had  been  a 
sale  made  under  it  after  the  revival,  the  purchaser  would  have 
acquired  a  title  paramount  to  Whiting  &  Slark.  But  the  court 
held,  that  after  the  expiration  of  the  three  years,  and  before  the 
revival,  the  plaintiff,  though  he  might  issue  execution  and  sell 
so  as  to  divest  the  title  of  the  defendant,  yet  could  not  have  the 
benefit  of  his  lien  by  such  a  sale.  Because  he  might  not  pur- 
sue the  scire  facias,  or  he  might  be  defeated  in  the  attempt  to 
revive — ^and  even  if  he  did  revive  so  as  to  get  the  benefit  of  his 
lien  by  relation  back  to  his  original  judgment,  yet  the  pendency 
of  the  scire  facias  would  not  aid  the  sale  in  such  case,  since  to 
give  him  all  the  benefit  of  this  lis  pendens  under  the  scire  facias^ 
that  itself  implies  that  the  suit  is  undetermined  between  him 
and  the  defendant,  who  may  defeat  a  recovery  as  by  showing 
payment  or  release.  It  is  upon  such  reasoning  that  the  point 
so  decided  in  Whiting  v.  Beebe  is  to  be  upheld,  and  it  must  be 
regarded  as  a  conclusive  adjudication  of  the  question  now  be- 
fore the  court.  In  either  case,  the  principle  is  that  the  lien  is 
a  quality  attached  to  the  judgment,  having  no  inherent  quality 
to  give  it  a  preference  over  other  claims,  but  is  the  creature  of 
positive  law,  and  the  creditor  who  wishes  to  preserve  his  right 
to  prior  satisfaction,  as  against  other  creditors,  must  keep  his 
lien  on  foot  by  complying  with  the  provisions  of  the  statute. 

Probably  no  question  could  come  before  this  court  fraught  * 
with  more  consequences  of  vast  importance  as  regulating  a  law 
of  property  than  the  one  now  under  consideration.     A  forcible 
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illustration  of  this  is  to  be  found  in  the  course  of  decisions 
in  Pennsylvania,  a  key  to  which  is  afforded  by  reference  to 
the  cases  of  Commonwealth  v.  McKisaon,  13  Serg.  &  B.  144; 
Commx>nw€aUh  v.  Alexander,  14  Id.  257;  Burst  y.  Hurst,  2 
Wash.  69;  Oreen  y.  AUen,  Id.  280;  Uhiled  States  v.  MechanictT 
Bank,  Oilp.  51.  There  is  no  need  to  prolong  this  opinion  by 
a  review  of  those  cases.  The  state  of  the  law  in  Pennsylvania 
bearing  upon  this  question  will  be  found  ably  reviewed  in  the 
case  of  Thompson  v.  Phillips,  1  Baldw.  246,  which  fully  up- 
holds our  construction  of  the  law,  that  the  lien  of  a  judgment 
does  not  depend  upon  the  levy.  A  statute  like  ours,  plainly 
adhered  to,  would  have  prevented  in  that  state  a  vast  amount  of 
litigation  and  harassing  uncertainty  as  to  a  law  of  property  ex- 
tending through  a  period  of  over  thirty  years. 

It  follows,  from  the  opinion  here  expressed,  that  the  lien  of 
the  mortgage,  as  to  the  south-west  quarter  of  section  25,  in 
township  6  south,  of  range  8  west,  one  hundred  and  sixiy  acres, 
is  paramount  to  the  title  set  up  by  the  appellant;  that  the  title 
of  the  appellant  to  the  residue  of  the  lands  included  in  the 
mortgage  must  prevail  over  the  lion  of  the  mortgage,  and  as  to 
them  the  bill  to  foreclose  should  be  dismissed,  and  the  com- 
plainants below  are  entitled  to  a  decree  of  foreclosure  as  to  the 
south-west  quarter  of  section  25,  each  party  paying  one  half  of 
the  costs  incurred  in  the  circuit  court.  The  appellant  will  re- 
cover costs  in  this  court,  and  the  cause  is  remanded  to  the  court 
below,  with  instructions  to  enter  a  decree  in  accordance  with 
this  opinion. 


SATISTACnON    OT  JUDOMKHTB    AND    BXBOUnOITS    BT  LkVT    ON    RSAL    OR 

PxRSONAL  Pbopebtt. — ^The  effeot  of  a  levy  upon  penonal  property  of  tbm 
judgment  debtor,  sufficient  in  value  to  satisfy  the  execution,  has  been  con- 
sidered by  many  judges  as  per  se  an  extinguishment  of  the  judgment,  and 
therefore  a  satisfaction  of  the  execution:  People  v.  Chisholm,  8  Cal.  29; 
Barber  y.  Reynolds,  44  Id.  620;  Mcariin  v.  Carter,  27  III.  294;  Smith  v. 
Hughee,  24  Id.  270;  Stewart  v.  Nutiemaher,  2  Ind.  47;  Barret  v.  Thompson, 
5  Id.  457;  Frank  v.  Brasket,  44  Id.  92;  Burr  v.  AfendenhaU,  80  Id.  49,  51; 
Blair  v.  CaUlwell,  3  Mo.  353;  Trigg  v.  Harris,  49  Id.  176;  Ex  parte  Law- 
rence^  4  Cow.  417;  Jackson  v.  Botoen,  7  Id.  13;  Troup  v.  Wood,  4  Johns. 
Ch.  228;  Shepard  v.  Howe,  14  Wend.  260;  Case  v.  Adams,  3  Ohio,  223; 
Hunt  V.  Breading,  12  Serg.  &,  R.  37;  S.  C,  14  Am.  Dec.  665;  Young  v. 
Heed,  3  Yerg.  296;  Hogshead  v.  Caruth,  5  Id.  227;  Pigg  v.  Sparrow,  3  Hayw. 
144;  Campbell  v.  Pope,  Hempst.  271;  Clerk  v.  Withers,  2  Ld.  Raym.  1072, 
and  Dike^s  Case,  there  cited.  The  ground  upon  which  a  levy  on  personalty 
is  construed  as  a  satisfaction  of  the  judgment  and  execution  while  a  levy 
on  realty  is  not,  is  because  in  the  former  case  the  debtor  may  be  deprived 
of  his  property  by  the  seizure  under  the  levy,  which  could  not  happen  in  tha 
latter  case,  for  there  the  debtor's  possession  is  not  interfered  with,  nor  hit 
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title  in  any  way  diyested  until  aale.  For  this  reaaon  some  of  the  caaes  daw- 
Ible  with  the  above  aaaert  the  general  proposition  there  held  with  a  qvali- 
ficatiou.  They  hold  that  a  levy  upon  personal  property,  sufficient  in  value  to 
■atisfy  the  execution,  is  a  satisfaction  if  the  property  be  taken  from  the 
debtor's  possession:  Walker  v.  Bradley,  2  Ark.  578,  593;  Shepard  v.  Bawc^  U 
Wend.  260;  ColUer  v.  Bank  o/Newbem^  2  Dev.  Eq.  525;  Comeliiu  v.  Bwr/ord, 
28  Tex.  202;  Oraoens  v.  WiUon,  48  Id.  324.  In  CampbeU  v.  Carey,  5  Harr. 
(DeL)  427,  such  a  levy  is  said  to  be  a  payment  unless  it  be  otherwise  dis- 
posed of.  But  none  of  these  cases  contain  an  accurate  statement  of  the  rule. 
For  besides  the  case  where  the  property  is  not  taken  from  the  debtor's  pos- 
session, there  are  many  other  cases  where  such  a  levy  constitutes  no  satisfac- 
tion of  the  judgment  or  execution.  Such  cases  occur  when  the  levy  is  over- 
reached by  a  prior  lien;  where  the  levy  is  abandoned  at  the  request  or  for  the 
benefit  of  the  debtor;  where  the  levy  is  defeated  by  the  fraud  or  misconduct 
of  the  debtor;  where  the  levy  is  made  unavailing  by  some  mandate  of  law; 
or,  in  general,  whenever  tlie  levy  procures  no  real  satisfaction  through  no 
fault  of  the  plaintiff. 

For  this  reason  it  can  hardly  be  considered  accurate  to  state  that  such  a 
levy  is  per  se  an  extinguishment  of  the  judgment.  It  is  to  be  considered  no 
more  than  a  prima  facie  satisfaction  or  satisfaction  sub  modo,  which  is  liable 
to  be  rebutted  by  the  plaintiff  by  various  evidence  showing  that  through  no 
fault  of  himself  or  the  sheriff  the  levy  failed  to  furnish  a  satisfaction  of  the 
Judgment  and  execution.  This  better  rule  is  sustained  not  only  by  reason 
but  by  the  weight  and  majority  of  authority  in  several  states,  later  decisions 
having  adopted  this  rule  to  the  prejudice  of  the  former  rule  which  had  been 
maintained  1>y  the  earlier  cases.  Such  is  the  case  in  New  York  and  Illinois: 
Newsom  v.  AfcLendon,  6  Ga.  382;  Lynch  v.  PreaiUy,  8  Id.  327;  Foster  v. 
BtUher/ard,  20  Id.  676;  Ham  v.  Bob$,  Id.  210;  Chiaholm  v.  ChiUenden,  45  Id. 
213;  Oliver  v.  Stale,  64  Id.  480;  Ocerby  v.  Ilarl,  68  Id.  493;  Ambrose  v.  Weed, 
11  lU.  488;  IVench  v.  Snyder,  30  Id.  343;  Curtie  v.  Boot,  28  Id.  367;  Trenary 
V.  Cheever,  48  Id.  28;  Lueaa  v.  Ca/Bioday,  2  O.  Greene,  208;  WiUiamB  v.  Qart' 
fvO,  4  Id.  287;  McOimiis  ▼.  LiUard's  Ex*r,  4  Bibb,  490;  I^rsl  eU,  Bank  v. 
Bogere,  13  Minn.  407;  BenneU  v.  McOrade,  15  Id.  132;  Firtt  eU,  Bank  v. 
Boffere,  15  Id.  381;  Kerthaw  v.  Merchants*  Bank  of  N.  Y,,l  How.  (Miss.) 
386;  S.  C,  40  Am.  Dec  70;  Walker  v.  McDoweU,  4  Smed.  &  M.  1 18;  S.  C,  43 
Am.  Dec.  476;  McNuU  v.  WUeox,  1  Freem.  Oh.  116;  Bibb  v.  Jones,  7  How. 
(Miss.)  397;  Pickens  v.  Marlow,  2  Smed.  &  M.  428;  Banks  v.  Evans,  10  Id.  35; 
S.  C,  48  Am.  Deo.  734;  Smith  v.  Walker,  10 Smed.  k  M.  584;  SheUon  v.  Ham- 
iUan,  23  Miss.  496;  Peak  v.  BoUan,  24  Id.  630;  Mody  v.  Jlarper,  28  Id.  615; 
Broum  v.  Kidd,  84  Id.  291;  Alexander  v,  Polk,  39  Id.  737;  Wade  v.  Watt, 
41  Id.  248;  Folsom  v.  Chesley,  2  N.  H.  432;  Johnson  v.  Tuitle,  9  N.  J.  £q. 
865;  Banta  v.  MeCUnnan,  14  Id.  120;  Carr  v.  Weld,  19  Id.  319;  Ilanness  v. 
Bannell,  23  N.  J.  L.  159;  Denvrey  v.  Fox,  22  Barb.  522;  Waddell  v.  Elmen- 
dor/,  5  Denio,  447;  People  v.  Hopson,  1  Id.  574;  Taylor  v.  Raiiney,  4  Hill, 
621;  Voorheea  v.  Qros,  3  How.  Pr.  262;  Qreen  v.  Burke,  23  Wend.  490;  In 
ike  Matter  of  King,  2  Dev.  L.  341;  Peay  v.  Fleming,  2  Hill  Ch.  97; 
Moore  v.  KeUy,  2  McMulL  360;  Ordinary  v.  Spann,  1  Rich.  L.  429;  Mayson 
V.  Irby,  Id.  435;  McElwet  v.  Juries,  7  S.  C.  228;  Charlton  v.  Lay,  5  Humph. 
496;  United  States  v.  Dashiel,  3  WaU.  688,  699. 

In  Oreen  v.  Burke,  23  Wend.  490,  501,  the  court  says:  "  What»  then,  after 
all,  does  the  rule  amount  tof  Merely  this:  that  the  levy  is  a  satisfaction  sub 
modo.  It  may  operate  as  a  satisfaction  and  must  be  fairly  tried;  but  if  it  fail 
in  whole  or  in  part,  without  any  fault  of  the  plaintiff,  he  may  go  to  his 
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further  execntion.  He  must  fairly  exhaust  the  first;  and  while  this  is  goin^ 
on,  he  can  neither  sae  on  the  judgment,  nor  have  another  fi.  fa,  nor  a 
ca.  9a.,  nor  can  he  redeem  lands  sold  on  another  judgment."  In  People  v. 
Hopaon,  1  Denio,  574,  578,  the  court,  in  view  of  those  authorities  which 
seem  to  assert  that  the  mere  levy  of  the  execution  produces  a  satisfaction 
of  the  execution,  is  strenuous  in  the  declaration  that  this  is  not  so.  ''It 
is  said  that  the  levy  upon  sufficient  personal  property  to  pay  the  debt 
was  a  satisfaction  of  the  judgment.  *  *  •  We  have  repeatedly  held  that 
such  a  levy  does  not  always  satisfy  the  judgment:  Oreen  v.  Burke,  23  Wend. 
490;  Oslrander  v.  Walter,  2  Hill  (N.  Y.),  329.  And  if  the  broad  ground  has  not 
yet  been  taken,  it  is  time  it  should  be  asserted  that  a  mere  levy  upon  sufficient 
personal  property,  without  anything  more,  never  amounts  to  a  satisfaction  of 
the  judgment.  So  long  as  the  property  remains  in  legal  custody,  the  other 
remedies  of  the  creditor  will  be  suspended.  He  can  not  have  a  new  execu- 
tion against  the  person  or  property  of  the  debtor,  nor  maintain  an  action  on 
the  judgment,  nor  use  it  for  the  purpose  of  becoming  a  redeeming  creditor. 
But  without  something  more  than  a  mere  levy  the  judgment  is  not  extin- 
guished. There  is  no  foundation  in  reason  for  a  different  rule.  The  mere 
levy  neither  gives  anything  to  the  creditor  nor  takes  anything  from  the  debtor. 
It  does  not  divest  a  title;  it  only  creates  a  lien  on  the  property.'*  The  judg- 
ment is  satisfied  to  the  extent  of  the  value  of  the  property  '*  when  the  execn- 
tion has  been  so  used  as  to  change  the  title,  or  in  some  other  way  deprive 
the  debtor  of  his  property.  This  includes  the  case  of  a  levy  and  sale;  and 
also  the  case  of  a  loss  or  destruction  of  the  goods  after  they  have  been  taken 
out  of  the  debtor's  possession  by  virtue  of  the  process.  When  the  property 
is  lost  to  the  debtor  in  consequence  of  the  legal  measures  which  the  creditor 
has  pursued,  the  debt  is  gone,  although  the  creditor  may  not  have  been  paid. 
He  must  take  his  remedy  against  the  ofiioer  if  he  has  been  in  fault;  and  if 
there  be  no  such  remedy,  the  creditor  must  bear  the  loss.  Therefore  it  wat 
held  that  if  an  officer,  who  has  levied  on  a  horse,  by  negligence  lame  the  ani- 
mal 80  that  he  is  worth  less  than  before  by  the  amount  due  on  the  execution, 
it  is  a  satisfaction  of  the  judgment,  and  he  can  not  afterwards  proceed  on  the 
execution  or  procure  it  to  be  renewed:"  Id. 

But  notwithstanding  this  apparent  conflict  of  authority  as  to  the  effect  of 
the  levy,  a  cursory  examination  shows  that  it  is  merely  apparent  and  not 
real — a  difference  as  to  nomenclature  rather  than  a  material  conflict  aa  to 
the  i*eal  result  of  the  levy.  The  decisions  generally  concur  in  maintaining 
the  exceptions  to  the  rule,  and  whether  they  hold  the  levy  to  be  a  satis- 
faction per  se,  or  only  prima  facte  and  sub  modo,  they  agree  that  under 
certain  circumstances,  such  as  those  previously  mentioned  and  treated  at 
length  below,  the  levy  will  not  constitute  a  satisfaction.  "Levy  upon 
personal  property  sufficient  in  value  to  satisfy  the  execution  is  frequently 
said  to  operate  per  se  as  an  extinguishment  of  the  judgment,  and  conse- 
quently as  a  satisfaction  of  the  execution.  In  regard  to  the  effect  of  such 
a  levy,  there  is  no  substantial  conflict  of  opinion,  though  the  judges 
have  differed  somewhat  from  one  another  in  describing  this  effect  and  the 
means  by  which  it  is  produced.  None  of  the  decisions  assume  that  a  levy 
produces  any  absolute  satisfaction.  It  is  a  satisfaction  sub  tnodo;  the  levy 
must  be  fairly  exhausted  before  further  proceedings  can  be  taken,  and 
while  these  proceedings  are  going  on,  the  plaintiff  can  not  have  another 
execution,  nor  sue  on  the  judgment,  nor  redeem  lands  under  it:"  Fre^ 
man  on  Executions,  sec.  269;  Freeman  on  Judgments,  sec  474.  The  dis- 
tinctions BO  forcefully  taken  in  People  v.  Hopaoti,  from  wlich  quotation  ii 
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made  above,  are  to  be  accepted  cvm  grasio  aalia.  For  they  ''ahow  a  dif* 
ference  in  the  choice  of  terms  in  which  to  convey  the  same  idea  rather 
than  any  material  difference  of  opinion.  By  whatever  term  we  designate  the 
result  of  a  levy  on  personal  property,  and  from  whatever  caase  that  result  is 
thought  to  proceed,  the  result  remains  the  same.  The  levy  upon  and  taking 
possession  of  goods  sufficient  to  pay  the  judgment  is  prima  facie  a  satisfao> 
tion  of  the  execution,  and  casts  upon  the  party  who  made  such  a  levy,  before 
he  can  proceed  further,  the  onus  of  establishing  that  from  no  fault  of  his  or  of 
the  officers,  or  from  some  act  or  consent  of  the  defendant,  the  levy  has  not 
proved  proiluctive  of  a  complete  satisfaction: "  Freeman  on  Executions,  sec 
2G9;  Freeman  on  Judgments,  sec.  474;  see  also  Johnson  v.  TuUk^  9  N.  J.  Eq. 
365;  BaaUa  v.  MeCknnan,  14  Id.  120;  Newwm  v.  McLendon,  6  Oa.  392; 
Horn  V.  Boaa,  20  Id.  210.  "  It  is  apparent  that  the  satisfaction,  if  such  it 
may  be  called,  produced  by  a  levy  on  personal  property,  is  liable  to  be  re- 
moved by  a  variety  of  circumstances.  Therefore  it  is  probable  that  the 
term  *  suspension '  is  more  applicable  to  the  effect  of  such  a  levy  than  the 
term  *  satisfaction;'"  Freeman  on  ESxecutions,  sec  260;  Freeman  on  Judg* 
ments,  sec  474. 

The  rule  as  to  the  effect  of  a  levy  upon  personal  property  under  an  exeon- 
tion  does  not  apply  in  case  of  an  attachment:  AIcBride  v.  Fcurmen^  Baaik,  7 
Abb.  Pr.  347;  S.  C,  28  Barb.  476;  Craioena  v.  WiUtm,  48  Tex.  324;  Alaxwea 
T.  Stewart,  22  Wall.  77. 

No  Satisfaction  Ensues  if  thbouoh  No  Fault  of  Plaintiff  the  levy 
fails  to  produce  actual  satisfaction;  and  he 'may  proceed  to  obtain  a  further 
execution  of  the  judgment:  Oreen  v.  Burke,  23  Wend.  490;  Xewaom  v.  Mo* 
Lendon,  6  Ga.  392.  The  presumption  of  satisfaction  arising  from  the  levy 
upon  personalty  may  be  rebutted  by  proof  that  actual  satisfaction  was  not 
received  through  the  insufficiency  of  the  proceeds  of  the  levy:  Mody  t.  Harper^ 
28  Miss.  615;  Bibb  v,  Jones,  7  How.  (Miss.)  397;  McNuU  v.  Wilcox,  1  Freem. 
Ch.  116;  Ncwswn  v.  MeLendon,  6  Ga.  392;  Caudle  v.  Dare,  7  Ark.  46.  The 
sheriff's  return  that  the  chattels  are  of  sufficient  valae  to  satisfy  the  judgment 
and  execution  does  not  estop  the  plaintiff,  but  he  may  show  that  the  amount 
of  the  property  actually  seized  and  applied  to  his  execution  was  less  than 
that  returned  in  the  levy:  Craivens  v.  Wilson,  35  Tex.  52.  In  Campbell  v. 
Pope^  Hempst.  27 1»  it  is  held  that  the  creditor  must  look  to  the  sheriff  for 
the  deficit,  and  that  he  may  show  by  parol  the  real  value  of  the  goods  levied 
on,  so  as  to  arrive  at  the  amoiut  of  damages  he  has  sustained.  But  in  ^m- 
hrose  V.  Weed,  11  111.  488,  it  is  held  that  a  levy  on  personal  property  appar- 
ently of  sufficient  value  to  satisfy  the  judgment  Ib  not  an  absolute  satisfaction, 
but  sub  modo  only;  for  until  the  levy  is  disposed  of,  it  can  not  be  certainly 
known  that  it  will  produce  an  absolute  satiB^tion;  and  therefore  the  officer 
in  levying  on  property  to  satisfy  an  execution  should  determine  its  value,  not 
by  the  price  demanded  for  it  when  sold  privately,  but  should  take  into  ac- 
count the  probable  extent  of  sacrifice  to  which  it  would  be  subjected  at  a 
public  sale:  Drench  v.  Snyder,  30  Id.  343.  In  Denvrey  v.  Fox,  22  Barb.  522, 
it  is  held  that  the  sheriff  may  levy  on  other  personal  property  after  a  levy  on 
property  sufficient  in  value  to  satisfy  the  execution.  **  It  would  be  extremely 
dangerous  to  hold  that  when  the  officer  had  once  levied  on  sufficient  property 
to  satisfy  the  execution  his  power  to  levy  upon  more  was  gone.  How  Ib  he 
to  know  when  he  has  made  a  sufficient  levy  ?  This  can  not  usually  be  ascer- 
tained with  certainty  until  the  sale."  A  levy  in  which  value  of  property  is 
not  shown  is  not  a  presumptive  satisfaction  of  the  execution:  Fuller  v.  WcU' 
hnSf  11  Heisk.  489.  Therefore,  if  when  sold  the  proceeds  prove  insufficient 
Am.  Dbo.  Tol.  LYIII^33 
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to  satisfy  the  amonnt  of  the  judgment,  the  presumption  of  satisfaction  is  re- 
butted to  the  extent  of  the  deficit:  Trtnary  v.  Chetver^  48  HI.  28;  Ptale  v. 
BoUon,  24  Miss.  630;  Brmtm  Y.Kidd,  34  Id.  291. 

So  where  satisfaction  could  not  have  resulted  from  the  levy  on  aooount  of 
senior  executions  or  other  prior  liens  the  levy  will  be  no  satisfaction:  Peay 
V.  Fleming^  2  Hill  Ch.  97;  Newsom  v.  McLendon,  6  Ga.  392;  Cornelius  v. 
Bur/ord,  28  Tex.  202;  Hanntss  v.  Bonndl,  23  N.  J.  L.  169;  People  v. 
ffopaon,  1  Denio,  574.  But  the  presumption  of  satisfaction  from  levy  oa 
personalty  is  not  rebutted  by  merely  showing  that  it  was  sold  at  an  irregular 
sale  auid  the  proceeds  applied  to  debts  of  higher  lien,  but  it  is  necessary  to  show 
that  though  sold  irregularly,  the  property  brought  its  full  value,  or  that  the 
property  rated  at  its  full  value  would  not  have  been  sufficient  to  satisfy  the 
prior  debts  and  also  the  Ji.  fa.:  Horn  v.  Boss,  20  Ga.  210.  The  doctrine  that 
where  there  Lb  a  misapplication  of  money  made  on  executions  by  the  sherijff 
the  judgment  which  is  entitled  to  the  money  is  satisfied  thereby,  must  be 
limited  to  the  case  where  all  the  executions  have  been  levied  on  the  property 
sold,  and  the  sale  has  taken  place  under  all.  It  has  no  application  to  exe- 
cutions not  actually  levied:  Banks  v.  Evcuns^  10  Smed.  &  M.  35;  S.  C,  48 
Am.  Dec.  734.  If  the  debtor  consent  to  the  application  of  the  proceeds  to 
junior  executions  the  levy  will  be  as  to  him  no  satisfaction,  though  it  will  let 
in  other  junior  liens:  Barber  v.  Reynolds^  44  CaL  620.  See  also  other  casea 
below,  holding  that  the  levy  produces  no  satisfaction  when  applied  to  the 
debtor's  benefit. 

So  where  there  is  some  inherent  defect  in  the  levy  so  that  no  title  has 
passed,  or  where  the  appraisement  is  defective,  or  there  has  been  no  return 
of  the  levy,  no  satisfaction  follows,  and  the  creditor  may  sue  on  his  judgment: 
TaU  V.  Anderson,  9  Mass.  92;  WiUiams  v.  Arnory,  14  Id.  19;  Lawrence  v. 
Pond,  17  Id.  433. 

The  case  of  slaves  levied  on  and  afterwards  becoming  emancipated  furnished 
another  example  of  the  levy  proving  inefficient  through  no  fault  of  the  cred- 
itor: MeElwee  v.  Jefries,  7  S.  C.  228;   Wade  v.  WaU,  41  Miss.  248. 

Levy  should  bo  upon  sufficient  property.  And  where  the  return  was  of  a 
levy  "  to  make  the  sherifiTs  fees,**  it  did  not  create  the  presumption  of  satis- 
faction: Bibb  V.  Jones,  7  How.  (Miss.)  397.  An  execution  may  be  renewed 
even  though  sufficient  property  to  satisfy  it  has  been  levied  on  and  ia  held 
under  levy,  when  there  is  not  time  enough  remaining  to  advertise  and  sell: 
People  v.  Ilopeon,  1  Denio,  574. 

In  Oreen  v.  Burke,  23  Wend.  489,  it  was  held  that  where  a  levy  was  made 
by  a  constable  who  at  the  time  was  a  minor,  and  who  subsequently  abandoned 
the  levy  to  relieve  himself  from  the  consequences  of  his  unlawful  act  in  taking 
upon  himself  the  duties  of  tlie  office  while  within  age,  the  levy  made  by  him 
was  not  a  satisfaction  of  the  judgment,  and  the  plaintiff  might  have  a  new 
execution  and  levy  upon  other  property. 

The  doctrine  thatJi.  levy  upon  personal  property  is  prima/acie  a  satisfaction 
of  an  execution,  does  not  apply  to  a  case  where  a  debtor  is  arrested  upon 
execution  and  the  sheriff  is  compelled  to  accept  such  property  as  he  tendeiB, 
not  as  a  sufficiency  to  satisfy  the  debt,  but  with  a  view  to  his  discharge  upon 
an  oath  of  insolvency:  Freeman  v.  Smith,  7  Ind.  582. 

U,  however,  property  sufficient  in  value  to  satisfy  the  judgment  has  been 
levied  on  and  the  property  detained  from  the  defendant's  possession,  a  second 
levy  can  not  be  mode  during  the  subsistence  of  the  first  undisposed  of:  Hoyt  v. 
Hudson,  12  Johns.  207;  Biivjamon  v.  Hyatt,  Smed.  &  M.  Ch.  437;  JFhrr!dayv, 
Sdcer,  1  Freem.  Ch.  258;  Morrow  v.  Hart,  1  A.  K.  Marsh.  291;  AUeny.  Jch^ 
fcm,  4  J.  J.  Marsh.  235,  236. 
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If  Chattels  again  Comb  ncro  Poesissioir  of  Debtos,  Lett  I8  No  Sat- 
ISF ACTION.  As  we  have  seen,  the  reason  that  a  levy  on  penonal  property  ia 
ever  deemed  a  satisfaction  of  the  judgment  and  execution  is  because  the 
debtor  is  deprived  of  the  possession  of  his  property.  This  reason  of  coursa 
fails  if  the  property  returns  into  his  possession.  And  in  that  case  the  levy 
produces  no  satisfaction  provided  the  debtor  reobtains  the  possession  by  his 
own  consent,  express  or  implied.  Where  the  chatteh  levied  on  are  abandoned 
and  left  in  the  debtor's  possession  or  restored  to  him  at  his  request  or  for  his 
benefit,  no  satisfaction  ensues,  and  an  cUicu  execution  may  issue:  Comeiiu$  v. 
Bur/ord,  28  Tex.  202;  iS^^one  v.  Tueler,  2  Bailey,  495;  Porter  v.  ^oojie,  1  Watts  ft 
S.251;  Cummins'  Appealt9ld.  72;  IVrighty,  Young,60r.&7;  Bii^fordy. Alston^ 
4  Bev.  L.  351;  Osirander  v.  WaJUtn^  2  Hill  (N.  Y.),  329;  PeojiU  v.  Ilopaan, 
1  Benio,  574;  People  y.  Onondaga  C,  P.,  19  Wend.  79;  Holbrook  v.  ChampHUf  1 
Hoffm.  Ch.  148;  Peck  v.  Tiffany,  2  N.  Y.  451;  WiUiams  v.  Boyee,  11  Ma  537; 
Blackburn  v.  Jacktan,  26  Id.  308;  Tliomaa  v.  Cleveland,  83  Id.  126;  CkurchiU  v. 
Warren,  2  N.  H.  298;  S.  C,  9  Am.  Dec.  73;  Mortm  v.  Walker,  7  How.  (Miss.) 
654;  Ferriday  v.  Selcer,  1  Freem.  Ch.  258;  SancerY.  Walker,  5  Gill  ft  J.  102; 
Morrow  V.  Hart,  1  A.  K.  Marsh.  291 ;  Allen  t.  Johnson,  4  J.  J.  Marsh.  235, 
236;  Itrgi  Nat,  Bank  v.  Bogera,  15  Minn.  381;  Wade  v.  Watt,  41  Miss.  248; 
Voorhees  v.  Groe,  3  How.  Pr.  262;  In  re  King,  2  Dev.  L.  341;  United  States  v. 
Dashiel,  3  Wall.  688;  WdUams  v.  Bowdon,  1  Swan,  282;  Charlton  v.  Lay,  5 
Humph.  496, 497.  Assent  of  defendant  to  release  of  former  levy  so  as  to  per* 
mit  a  subsequent  levy  may  be  implied  from  his  sale  and  use  of  the  goods  after 
the  release:  Corns  v.  Pickett,  2  Sneed,  655.  When  the  property  levied  on  haa 
already  been  transferred  to  and  is  held  by  an  assignee  of  the  judgment  debtor 
for  the  benefit  of  creditors,  and  such  levy  is  subsequently  released  and  th» 
property  returned  to  such  assignee  at  the  request  and  for  the  benefit  of  such 
debtor,  no  satisfaction  ensues:  Willis  t.  JeUneck,  27  Minn.  18.  So  the  levy 
maybe  abandoned  in  order  that  the  debtor  may  the  better  find  purchasers  for 
his  property:  UnUed  States  v.  Dashid,  3  Wall.  688. 

The  same  result  follows  if  the  debtor  regains  possession  of  the  goods  levied 
on  by  fraud,  or  where  they  are  removed  from  the  sheriff's  possession  through 
his  connivance  or  permission:  Welh  v.  Bumpass,  9  Port.  201;  S.  C,  33  Am. 
Dec.  310;  Ontario  Bank  v.  IJalleU,  8  Cow.  192;  Mickles  v.  Ilaskin,  11  Wend. 
125;  Wood  v.  Torrey,  6  Id.  562,  564;  People  ▼.  flopson,  1  Denio,  574;  Trenary 
V.  Cheever,  48  HI.  28;  Cornelius  v.  Bur/ord,  28  Tex.  202;  In  re  King,  2  Dev. 
L.  341;  Hanness  v.  Bonnell,  23  N.  J.  L.  159. 

A  defendant  in  whose  custody  personal  property  leTied  on  is  left,  having 
lost  it  or  converted  it  to  his  own  use,  such  loss  or  conversion  is  a  sufiScient  dis- 
position of  the  levy  to  authorize  the  issuance  of  another  execution:  Cooley  v. 
Harper,  4  Ind.  454. 

But  the  plaintiff,  after  be  has  made  sufficient  levy,  can  not  change  it,  ex- 
cept with  the  consent  of  the  defendant;  nor  can  the  officer  making  the  levy 
change  it  of  his  own  accord:  Smith  v.  Hughes,  24  IlL  270.  And  if  any  loss 
resulted  to  creditor  in  consequence  of  the  act  of  the  sheriff  in  taking  certain 
property  as  a  satisfaction  of  the  execution,  his  remedy  would  be  against  the 
officer  and  his  sureties.  The  property  received  in  this  case  was  a  county  war- 
rant: Trigg  v.  Harris,  49  Mo.  176. 

LxYT  Produces  No  Satisvaction  when  Kemoyed  tbom  Plaintitf's  Pos* 
SBBiON  BT  Legal  Process.  Such  ia  the  case  where  it  is  placed  in  the  pos- 
■sssion  of  a  receiver  in  chancery,  whether  such  action  was  taken  at  the  de- 
fendant's instance  or  not:  Alexander  v.  PoU^  39  Miss.  737.  So  where  sale  ia 
prevoited  by  interpleader:  Bean  v.  Seyfert,  12  Phila.  224.    And  in  general 
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each  is  the  case  if  the  goods  be  legally  removed  without  act  of  plaintiff:  Banks 
V.  Evans,  10  Smed.  &  M.  35;  S.  C,  48  Am.  Dec.  734.  Such  levy,  it  seems,  is 
never  deemed  a  payment  unless  the  defendant  would  otherwise  be  deprived 
of  his  property  twice  under  the  same  judgment:  Id.  See  also  In  re  King,  2 
Dev.  L.  341. 

As  to  the  effect  of  delivering  up  the  property  upon  a  forthcoming  or  deliv- 
ery bond,  there  is  considerable  conflict.  Some  cases  hold  that  in  such  case 
the  levy  is  no  satisfaction  of  the  judgment;  and  if  the  condition  is  broken,  it 
18  maintained  that  the  plaintiff  may  sue  out  a  new  execution  upon  the  judg- 
ment, or  he  may  have  his  execution  against  the  sureties  on  the  bond  and  the 
defendant  together:  HopTdns  v.  Laml,  4  Ala.  427,  431;  Crawford  v.  Bank  of 
Mobile,  5  Id.  55;  Wcdker  v.  Bradley,  2  Ark.  678,  693;  CuHia  v.  Root,  28  IlL 
867;  SmUh  v.  Lozano,  1  Bradf.  171;  Walker  v.  McDoweU,  4  Smed,  &  M.  118;  S. 
C,  43  Am.  Doc  470;  Parker  v.  Jones,  6  Jones  Eq.  276;  Cole  v.  Bobertson,  6 
Tex.  366.  There  are  many  other  authorities,  however,  holding  that,  as  by  the 
execution  and  forfeiture  of  such  a  bond  a  new  judgment  springs  into  exist- 
ence, the  original  judgment  is  thereby  extinguished:  Wright  v.  YeU,  anie^ 
p.  336;  Douglas  v.  Twombly,  25  Ark.  124;  Lipscomb  ▼.  Grace,  26  Id.  231; 
Joice  V.  Farquhen,  1  A.  K.  Marsh.  20;  Harrison  v.  Wilson,  2  Id.  647;  Wither- 
^poon  V.  Spring,  3  How.  (Miss.)  60;  S.  C,  32  Am.  Dec  310;  Stewart  v.  Fuqua, 
1  Miss.  176;  Connell  v.  Leins,  Id.  251;  Sampson  v.  Breed,  Id.  267;  Bank  of 
4he  UniUd  States  v.  PaUon,  5  How.  (Miss.)  200;  Davis  v.  Iloopes,  33  Miss. 
173;  Hoyt  v.  Iltidson,  12  Johns.  207;  Taylor  v.  Ilulme,  4  Watts  &  S.  407; 
Pigg  V.  Sparrow,  3  Hayw.  144;  Young  v.  Reed,  3  Yerg.  296;  Camp  v.  Laird, 
^  Id.  246;  Carroll  v.  Itelds,  6  Id.  305.  Were  the  bond  irregular  and  faulty, 
however,  and  therefore  not  au  actual  satisfaction,  it  would  not  l^e  construc- 
tively so:  Bingamon  v.  Hyatt,  Smed.  &  M.  Ch.  437;  Rhea  v.  Preston,  75  Va. 
757.  But  this  is  more  or  less  a  matter  of  statutory  construction,  and  only  in- 
icidentally  connected  with  the  subject-matter  of  this  note. 

Miscellaneous  Cases  where  Levy  on  Pebsonalty  is  not  Satisfaction. 
jV  writ  of  error  taken  to  the  United  States  supreme  court  by  a  plaintiff  below, 
Avho  previously  to  taking  the  writ  issues  execution  below  and  gets  a  partial 
but  not  a  complete  satisfaction  on  his  judgment,  will  not,  in  consequence  of 
49uch  execution  merely,  be  dismissed:  United  States  v.  Dashiel,  3  Wall.  688, 
■Justices  Grier,  Nelson,  and  Swayne,  dissenting.  If,  on  the  return  of  a  man- 
■date  from  the  supreme  court  of  the  United  States  to  the  circuit  court,  affirm- 
ing the  judgment  of  the  circuit  court,  a  new  judgment  is  rendered  by  the 
circuit  court,  the  issuance  of  an  execution  on  the  new  judgment  and  the  levy 
x>n  property  sufficient  to  satisfy  it  is  not  a  satisfaction  of  the  new  judgment 
or  costs,  for  the  new  judgment  is  void,  as  the  circuit  court  had  no  jurisdic- 
tion to  render  it,  because  the  first  judgment,  being  affirmed,  was  conclusive 
-and  in  the  highest  sense  final.  Nor  is  such  a  levy  a  satisfaction  of  the  origi- 
•oal  judgment,  although  after  it  was  made  the  circuit  court  set  aside  the  new 
judgment  and  ordered  the  old  one  to  be  enforced:  Mtdford  v.  EstudiUo,  32 
OaL  131, 139.  A  levy  in  virtue  of  an  execution  upon  a  judgment  obtained  aa 
«  collateral  security  for  another  judgment  is  not  a  satisfaction  of  the  latter: 
Ontario  Bank  v.  IlcUlett,  8  Cow.  192.  One  who  has  collected  money  on  an 
execution  can  not  defend,  when  sued  for  the  money,  that  the  execution  had 
been  satisfied  by  a  levy  on  personal  property:  Chartton  v.  Lay,  6  Humph. 
496.  After  a  satisfaction  by  levy  the  judgment  ceases  to  be  a  lien  on  real 
estate,  and  the  judgment  creditor  has  no  right  as  such  to  redeem  under  the 
statute:  Ex  parte  LawrcTice,  4  Cow.  417. 

Xhtt  on  Pkbsonaltt  as  Plea  in  Bab  to  Action  on  Jctdomint. — A 
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levy  upon  penoDal  property  is  a  good  plea  in  bar  to  a  scire  yhcuu  or  action  of 
debt  on  the  jadgment:  BaaUa  y.  MeCUiman^  14  N.  J.  Eq.  120;  McuiUmeif  v, 
Anirtwi,  Cra  Eliz.  237.  But  it  mnet  show  that  the  writ  was  returned,  and 
that  the  levy  was  upon  property  sufficient  in  value  to  satisfy  the  judgment: 
Peploe  V.  OalUen^  4  Moore,  163;  and  that  the  goods  are  still  retained  by  the 
sheriff:  WaddeU  v.  mmeniorf,  5  Denio,  447;  Taylor  ▼.  Itamney,  4  Hill,  621. 
A  plea  of  goods  taken  on  execution  upon  the  judgment  on  appeal  is  a  good 
defense  to  an  action  on  the  appeal  bond:  Ccue  v.  Adam^t  3  Ohio.  223.  Where, 
however,  the  levy  was  defective  so  that  no  title  passed  by  it,  the  creditor 
may  have  his  action  on  the  judgment:  WhitUmort  v.  Carhn,  68  N.  H.  676; 
TaU  T.  Andentm^  9  Mass.  02;  Wiiliama  v.  Amory,  14  Id.  19;  Lawrence  v. 
Pond^  17  Id.  433.  Levy,  whether  upon  goods  or  lands,  in  Indiana,  is  a  bar 
to  subsequent  suit  for  same  demand  until  its  insufficiency  is  proved  by  sal* 
and  return:  Afclntoeh  v.  Chew,  1  Blackf.  289. 

Lkvt  oh  Pxbsonaii  Fkofsbtt  or  Co-dxtbitdamt  No  SATUVAonoN  nr 
Fayob  or  Othxb  Dbtendant.  Where  there  are  two  defendants,  a  levy  on 
the  personal  property  of  one  is  a  satisfaction,  if  it  be  any  satisfaction,  as  to 
him  alone.  But  the  sale  of  the  property  of  one  defendant  if  it  produce  a 
sufficient  amount  to  satisfy  the  judgment  will  diacharge  both  defendants: 
Walker  v.  Bradley,  2  Ark.  678,  693;  MeNvU  v.  Wikox,  1  Freem.  Ch.  116| 
McGinnis  v.  lAUard^$  Es^r,  4  Bibb,  490;  but  see  Kershaw  v.  MercfyxttUf  Bank 
qfN,  r.,  7  How.  (Miss.)  386;  S.  C,  40  Am.  Dec.  70.  The  release  from  levy 
of  the  property  of  one  joint  debtor  is  no  bar  to  an  action  against  the  others 
Ckurchia  V.  Warren,  2  N.  H.  298;  S.  C,  9  Am.  Dec.  73;  Bti^wrd  v.  Al$Um^ 
4  Dev.  L.  351.  A  co  obligor  can  not  plead  anything  but  satisfaction:  Dyit 
V.  Mercer,  2  Show.  394. 

Rkmcasb  or  Levy  oir  Fkbsosal  Pbopxbtt  ib  SATmrAonov  aa  to  Sobs- 
TDES,  bona  fide  purchasers,  subsequent  creditors  and  incumbrances,  indorsere^ 
and  third  persons  generally.  When  the  creditor,  after  obtaining  the  means 
of  satisfying  his  judgment  by  seising  chattels  of  the  debtor  of  sufficient  value, 
foregoes  his  advantage,  and  yields  up  the  property  to  the  debtor,  although  aa 
between  himself  and  the  debtor  no  satisfaction  will  be  produced,  yet  th« 
rights  of  innocent  third  parties  having  intervened,  such  an  act  of  negligence 
on  the  part  of  the  creditor  will  not  be  permitted  to  prejudice  them,  but  their 
rights  wiU  supervene,  subsequent  incumbrances  will  be  let  in,  and  third  per- 
sons whose  liability,  dependent  upon  that  of  the  debtor,  would  have  been  dis- 
chaiged  with  an  actual  satisfaction  of  the  jadgment,  will  be,  by  this  volnn- 
taiy  act  of  the  creditor,  released  from  their  liability.  It  is  a  familiar  and 
fundamental  principle  of  the  law  that  the  rights  of  innocent  third  parties  sre 
not  to  be  jeopardized  with  impunity  by  the  caprice  of  another.  Equally  famil- 
iar is  the  doctrine  in  the  law  of  suretyship,  that  the  release  of  securities  for 
the  payment  of  the  principal's  debt  will  in  general  dischaige  the  surety,  if 
done  without  his  consent  So  where  a  levy  has  been  made  upon  personality 
of  the  debtor  sufficient  in  value  to  satisfy  the  judgment  and  execution,  if  the 
creditor  release  the  property  from  the  levy  without  the  surety's  consent,  the 
surety  will  be  discharged:  Finley  v.  Kmg,  1  Head,  123;  Talmadge  v.  J9iir- 
Uttgatme,  9  Pa.  St.  21-23;  Ilawerton  v.  Sprague,  64  N.  O.  461;  Ouran  v. 
Oolberi,  3  Ga.  239;  Brown  v.  Biggins,  Id.  405;  Morley  v.  Dickineon,  12  OsL 
661;  but  see  Stone  v.  Tucker,  2  Bailey,  496.  Surrendermg  the  levy,  and 
aocepting  a  bond  and  mortgage  from  the  principal  debtor,  in  full  discharge 
of  the  Judgment,  discharges  the  surety,  it  seems,  though  the  mortgage  be  void 
for  nsniy:  La  Forge  v.  Herta^,  4  Barb.  346;  S.  C,  9  K.  Y.  241.  A  stey 
id  exeeation  by  the  creditor,  after  levy,  without  the  consent  ei  the  sureties* 
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releases  them:  Jonet  v.  Buttock,  3  Bibb,  467.  And  hereupon  we  find  some 
oourta  ready  to  assert  that  the  mere  levy  upon  safficient  personal  property, 
thoagb  not  a  satisfaction  as  to  the  debtor,  will  be,  per  ae,  a  satisfaction  as  to 
third  persons  liable  as  sureties:  Finley  v.  King,  1  Head,  123;  Mulford  ▼. 
EaludiUo,  23  Cal.  94.  But  this  can  not  be  maintained.  For,  although  the 
levy  has  been  duly  made,  if  it  produces  no  satisfaction,  through  no  faolt  of 
the  plaintiff,  the  surety  will  not  be  discharged.  The  payment  of  the  execa- 
tion  must  be  defeated  by  some  misconduct  of  the  plaintiff  before  the  surety 
can  complain.  Tiius,  if  the  levy  is  released  without  the  plaintiff's  consent, 
the  surety  will  still  remain  liable:  SummerhUl  v.  Trapp,  48  Ala.  363.  So  where 
the  levy  is  annulled  by  mandate  of  law,  as  by  sujiersedeas:  Fry  v.  Masdove,  1 
Baxt  256;  BenneU  v.  McQrade,  1  r>  Minn.  132;  First  Nat.  Bank  v.  liogers.  Id.  381. 
In  an  action  on  an  appeal  bond  neither  the  defendant  nor  his  surety  can 
set  up  as  a  satisfaction  of  the  judgment  a  levy  on  personal  property  which 
was  withdrawn  from  the  officer's  custody  by  the  execution  of  a  delivery  bond, 
the  condition  of  which  had  not  been  complied  with:  Ambrose  v.  Weed,  11  HL 
488.  And  in  Rculde  v.  IVhitiiry,  4  £.  D.  Smith,  378,  it  is  held  that  the  mere 
levy  on  property  BuiBcient  to  satisfy  the  execution  will  not  amount  to  a  satis- 
faction sufficient  to  discharge  a  surety,  though  the  sheriff  remain  in  possession 
a  day  and  a  half,  aud  only  abandons  the  levy  upon  the  x>l&iAtiff *s  refusing  to 
indemnify  him.  The  better  rule  is  that  a  dismissal  of  a  levy  on  sufficient 
personal  property,  without  the  surety's  consent,  prima  /ade  discharges  the 
surety,  and  the  burden  is  on  the  plaintiff  to  show  that  it  did  not  injure  the 
surety,  either  by  proving  that  the  property  levied  on  was  not  the  property 
of  the  principal  defendant,  or  other  facts  going  to  show  that  the  surety  was 
not  injured  by  the  dismisal,  either  by  increasing  his  risk  or  by  exposing  him 
to  greater  liability:  RawBon  v.  Gregory,  59  Ga.  733.  But  while  the  levy  sub- 
sists it  is  a  good  defense  by  the  sureties  to  any  further  proceedings  against 
them:  First  Nat,  Bank  v.  Rogers,  13  Minn.  407. 

As  to  bona  fide  purchasers,  though  between  the  plaintiff  and  defendant  a 
levy  on  personal  property  may  be  made  and  abandoned  without  extinguiah- 
iiig  the  judgment,  yet  it  is  an  extingnishment  of  the  judgment  as  to  a  subse- 
quent hona  fide  purchaser  for  valuable  consideration  of  lands  bound  by  the 
judgment:  Voorhees  v.  Gros,  3  How.  Pr.  262;  Wood  v.  Torrey,  6  Wend.  562» 
563;  Fo7d  v.  Commissioners,  7  Ohio, 492,  overruling  Ford  v, Skinner,  4  Id. 379. 
The  lien  of  a  fi,  fa,  is  lost  by  abandonment  as  to  intervening  assignees  of 
|)roperty,  and  suing  out  an  alias  execution  before  the  levy  under  the  original 
execution  is  disposed  of  is  an  abandonment  of  the  original  levy  when  there 
is  nothing  to  connect  the  property  levied  on  under  the  alias  with  the  prop> 
erty  seized  under  the^E.  fa.  except  similarity  of  description :  Missimer  v.  Sb^- 
sdt,  87  Pa.  St.  109.  So  when  the  defendant  with  whom  property  levied  on  has 
been  left  removed  it  from  the  county,  a  new  execution  may  issue  and  be  levied 
upon  real  estate,  saving,  however,  the  rights  of  subsequent  purohasers  at* 
taching  after  the  removal  of  the  personal  property:  People  v.  Onondaga  C, 
P.,  19  Wend.  79. 

A  release  or  abandonment  of  the  levy  is  likewise  a  satisfaction  as  to  the 
stber  creditors  of  the  debtor,  and  they  may  resort  to  the  property  if  they 
see  fit  as  if  no  execution  had  issued:  Rhea  v.*  Preston,  75  Va.  757;  Lyon  v. 
Hampton,  20  Pa.  St.  46;  Mayson  v.  Irby,  1  Rich.  L.  435;  Moore  v.  KeUy^  2 
McMuil. 350;  HwU  v. Breading,  12  Serg. &  R.  37;  S.  C,  14  Am.  Dec  666.  In 
WUliams  V.  Brown,  57  Ga.  304,  the  release  of  the  property  was  for  a  valuable 
consideration,  and  this  was  held  to  be  a  satisfaction  to  the  extent  of  the  value 
of  the  propei-ty  released,  as  far  as  purchasers  and  creditors  are  concerned. 
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The  application  of  levy  to  payment  of  other  debts,  waste,  or  depreciation  of 
▼alne  resulting  while  the  property  is  under  the  plaintiff*8  or  sherifTs  control 
€r  in  the  debtor's  possession  should  not  be  deducted  from  amount  to  be 
credited  on  the  Jieri/acku  respecting  other  creditors  or  claimants,  but  they  are 
entitled  to  have  the  Jieri  fa eicu  credited  with  the  value  of  the  property  at  the 
time  of  levy:  CJiisholm  v.  ChiUenden,  45  Ga.  213;  Campbell  v.  Spence,  4  Ala.  543; 
S.  C,  39  Am.  Dec.  301.  And  in  general  the  lien  may  be  lost  by  laches:  Miekie 
T.  Planters* Bank,  34  Am.  Dec.  112,  and  note  citing  the  prior  cases  in  the  series. 
If  the  property  levied  on  remain,  by  the  plaintiff's  consent,  in  the  defend- 
ant's possession  and  under  hia  control,  an  indefinite  stay  of  the  execution 
under  the  plaintiff's  orders  is  such  a  suspension  of  the  plaintiff's  lien  that  a 
•nbsequent  execution  shall  have  the  preference,  if  proceeded  upon  before  the 
sheriff  is  ordered  to  execute  the  first  writ:  Cook  v.  IFoocf,  16  N.  J.  I*  254. 
Bat  in  this,  as  in  other  cases,  if  the  plaintiff  is  deprived  of  the  fruit  of  his 
Wry  without  his  oWn  fault,  it  will  not  prove  such  a  satisfaction:  Lyon  ▼. 
BampUm,  20  Pa.  St.  46. 

So  a  levy  on  sufficient  personal  property  is  a  satisfaction  as  to  junior  in* 
tnmbrances  upon  real  estate,  although,  in  consequence  of  the  sheriff's  indul- 
gence  to  the  debtor  and  the  plaintiff's  neglect  to  enforce  it,  it  produces 
nothing:  Hayden  v.  Avium  Prison,  1  Sandf.  Ch.  195;  see  Benjamin  v.  Smiik^ 
4  Wend.  332;  Kimball  y. Hunger,  2  Hill  (N.Y.),364;  Herlnmer  County  Bank  v. 
Brown,  6  Id.  232.  Such  levy  releases  a  mortgage  given  to  secure  payment 
of  judgment,  and  at  most  can  not  be  revived  by  voluntary  release  of  property 
levied  on:  People  v.  Chiaholm,  8  CaL  29.  And  allowing  the  proceeds  of  such  a 
levy  to  be  applied  to  the  satisfaction  of  junior  judgments,  though  with  the  debt- 
or's consent,  lets  in  a  junior  mechanio's  lien:  Barber  v.  Reynolds,  44  Id,  620l 

So  a  levy  on  goods  of  drawer  and  release  by  creditor  Lb  a  discharge  of  in- 
dorsers  pro  tanto:  Bank  t.  Fordyce,  9  Pa.  St.  275.  A  levy  on  sufficient  goods 
of  the  maker  of  a  note  is  a  good  plea  in  bar  by  an  accommodation  maker  when 
sned  by  the  indarsee:  Farmers*  etc  Bank  v.Kingsleyt  2  Dougl.  379.  But  in 
Hodgson  v.  l\tmer,  I  Granch  C.  Ct.  174,  it  is  held  that  a  levy  on  the  drawer's 
goods  is  no  bar  to  a  judgment  against  an  indorser,  and  does  not  dischaige 
him  from  his  liability.  If,  however,  through  no  fault  of  the  plaintiff  th« 
goods  levied  on  fail  to  produce  satisfaction,  the  iAdorser  will  not  be  dis» 
charged.  Thus,  where  the  sale  of  the  maker's  goods  is  prevented  by  man* 
date  of  law,  by  interpleader,  the  levy  is  no  defense  for  the  indorser:  Bies 
V.  Oroff,  58  Pa.  St.  116.  So  it  may  be  proved,  to  hold  the  indorser,  that 
the  property  was  not  subject  to  execution:  Bank  of  Ttnn.  v.  TWney,  7 
Humph.  271. 

So  in  general,  as  far  as  third  persons  are  ooncemed,  a  levy  upon  sufficient 
personal  property  to  satisfy  the  judgment  and  a  release  of  the  property  from 
levy  is  an  extinguishment  of  the  judgment:  Newsom  v.  McLendon^  6  Ga.  892; 
FrvUt  V.  Ludung,  25  Pa.  St  145;  Woodward  v.  Walton,  7  Heisk.  60.  And 
indeed  the  levy  itself  may  be  considered  a  satisfaction,  with  regard  to  this 
olass  of  persons,  if  the  rule  is  qualified  by  the  proviso  that  it  will  not  have 
that  effect  if  the  creditor  be  deprived  of  the  levy  through  no  fault,  neglect, 
or  indulgence  of  hia  own  or  on  the  part  of  the  officer:  Lynch  r,  Presslfy,  8Qa. 
327;  WilUams  v.  Oartrell,  4  6.  Gr^ne,  287;  Duncan  y.  Harris,  17  Serg.  &  B. 
436;  Freeman  on  Executions,  sec.  269. 

Chattbls  Lxtikd  on  bkino  Lost  ob  Wasted,  Lbvt  is  Satisfaction. 
There  is  another  case  in  which  the  levy  may  constitute  a  satisfaction.  In 
general,  the  sheriff  is  liable  for  the  safe  keeping  of  the  goods,  and  if  through 
his  negligence  they  become   incapable   of   satisfying  the  judgment,  ths 
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plaintiff  must  look  to  him  and  his  sureties:  Hctnnesa  v.  Bonndl,  23  N. 
J.  L.  159;  Cornelius  v.  Bur/ord,  28  Tex.  202.  So  where  the  personal  prop- 
erty levied  on  is  sufficient  in  value  to  satisfy  the  execution,  hat  by  the 
act  of  the  plaintiff  or  the  officer  the  goods  are  lost  to  the  defendant  or 
wasted,  the  levy  will  be  a  satisfaction,  and  if  the  loss  be  through  the 
fault  of  the  officer,  the  plaintiff  must  look  to  him:  Porter  v.  BooTte,  1 
Watts  &  S.  251;  Peck  v.  Tifany,  2  N.  Y.  451;  CampbeU  v.  Spewx,  4  Ala. 
543;  S.  C,  39  Am.  Dec.  301.  So  where  the  officer  has  misappropriated  or 
misapplied  the  proceeds  arising  from  the  sale,  or  does  not  return  the  execu- 
tion, the  same  result  ensues,  and  the  creditor's  remedy  is  in  the  same  directioii: 
Ladd  v.  Blunt,  4  Mass.  402;  Fuller  v.  Loring,  42  Me.  481. 

But  if  the  loss  of  the  property  levied  on  be  the  result  of  accident  in 
no  way  chargeable  to  the  officer  or  the  plaintiff,  neither  will  be  responsible, 
but  the  defendant,  not  having  paid  the  debt,  and  therefore  being  the 
delinquent  party,  must  bear  the  loss:  Starr  v.  Moore,  3  McLean,  354.  Loos 
occasioned  by  a  postponement  of  the  sale  at  the  defendant's  request,  and 
the  consequent  depreciation  in  the  value  of  the  property,  should  not  be 
sustained  by  the  plaintiff:  Williams  v.  OartreU,  4  G.  Greene,  287.  Mere 
seizure  does  not  divest  title  of  judgment  debtor;  and  if  after  the  seizure 
the  officer  sell  and  return  the  proceeds  of  the  property  on  a  different  and 
subsequent  execution,  it  is  no  b)ir  or  satisfaction  of  the  first  execution.  For 
such  a  wrong  both  the  debtor  and  creditor  have  a  remedy  against  the  officer, 
but  that  remedy,  when  resorted  to  by  the  creditor,  is  only  collateral  to  hie 
original  claim  against  the  debtor:  Folsom  v.  Chedey,  2  N.  H.  432. 

Special  Pbofebty  in  Sheriff  unsxb  Lsyt  on  PEBsoNAi/rr.— The  basia 
of  the  rule  that  a  levy  on  personal  property  can  ever  constitute  a  satisfactioii 
is  that  the  defendant  is  deprived  of  the  possession  of  his  property,  whereas 
this  is  not  so  in  case  of  a  le^^y  upon  realty.  However,  though  deprived  of  the 
possession,  he  is  not  deprived  of  the  general  ownership  of  the  property  until 
a  sale  under  the  execution.  But  the  sheriff  has  a  special  property  in  the 
goods,  and  may  sell  without  a  venditioni  exponas^  which  is  not  the  case  when 
real  property  is  the  subject  of  the  seizure:  WiUiamB  v.  Hemdon^  54  Am.  Dec. 
664,  citing  tiie  prior  cases  in  this  series  in  the  note:  Borden  v.  MeKinnie,  4 
Hawks,  299;  S.  C,  15  Am.  Deo.  519;  Fuller  v.  Lonng,  42  Me.  481;  Wade  ▼. 
Waa,  41  Miss.  248;  LesUf^s  Ca&e,  4  Humph.  383;  Overton  v.  PerkiM^  10 
Yerg.  328,  330. 

Levy  on  Land  Produce.^  No  Satisfaction. — '*The  nature  of  proceed- 
higs  by  levy  and  sale  [of  land]  under  execution  is  entirely  different  from 
that  which  formerly  resulted  in  setting  off  to  the  creditor  sufficient  lands 
of  the  debtor  to  discharge  the  debt.  By  a  levy  of  land  under  execution 
the  creditor  acquires  no  property  in  the  land,  absolute  or  conditional. 
Such  a  levy,  unless  consummated  by  a  sale  (and  then  only  to  the  extent 
of  the  proceeds  realized),  is  no  satisfaction  of  the  judgment.  *  •  • 
The  only  effect  of  the  levy  of  an  execution  upon  real  estate  is  to  make 
the  actual  interest  of  the  defendant  therein  liable  to  be  taken  and  sold 
to  satisfy  the  writ,  and  to  make  the  title  deraigned  through  such  a  sale 
paramount  to  all  conveyances  and  incumbrances  made  subsequent  to  the 
levy:**  Freeman  on  Executions,  sec.  282.  A  levy  u|}on  land  is  not  even 
prima  facie  a  satisfaction,  for  it  does  not  interfere  with  the  possession  or  title 
of  the  debtor:  Peale  v.  BoUon,  24  Miss.  630;  IVhiU  v.  Graves,  15  Tex.  183; 
Boyd  V.  Mann,  9  Baxt.  349;  Reynolda  v.  Rogers,  5  Ohio,  169;  Hoard  v. 
WUcoan,  47  Pa.  St  51,  60;  Qro  v.  HunUngdon  Bani^  1  Pen.  &  W.  425;  Pal- 
Isrwm  T.  Swan^  9  Serg.  k  R.  16;  Sltepard  v.  Rowt^  14  Wend.  260;  Taylor 
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V.  Ranney,  4  BUI,  621;  BecuiUff  v.  Prentu^,  13  Smed.  ft  M.  97;  Smith  ▼. 
Walker,  10  Id.  584;  Spaffard  v.  Beach,  2  DongL  150;  Gold  r.  John^ 
mon^  59  SI.  62;  RobhiMm  v.  Broum,  82  Id.  279;  Ortgory  y.  ^tarit,  3  Scam. 
612;  Ddvaeh  v.  i/yrici,  6  Ga.  410;  Foster  v.  Rutherford,  20  Id.  676;  Oiwrfty 
V.  ^art,  68  Id.  493;  Hammond  v.  Myrici,  14  Id.  77;  Hogshead  v.  CanrfA,  ^ 
Yci^.  227;  McEltoee  v.  Juries,  7  S.  C.  228;  Fry  ▼•  -ffrancA  Bank  -U  Mobile., 
16  Ala.  282.  A  levy  on  land  gives  the  officer  no  poasesBion,  and  conaeqnently 
DO  tiUe.  The  death  of  the  owner  of  land  levied  on  before  a  sale  thereof  paeses 
the  whole  title  to  hia  heirs;  and  without  a  revivor  against  them,  ^  sale  by  the 
levying  officer  passes  no  title:  Huaton  v.  Duncan,  1  Bash,  205;  Fry  v. 
Branch  Bank  at  AloUile,  16  Ala.  282. 

In  Indiana  a  levy  upon  realty  as  well  as  upon  personalty  constitates  a 
prima  facie  satisfaction  of  tto  judgment.  In  this  state  a  levy  upon  real 
estate  of  sufficient  value  to  pay  the  judgment  creates  a  presumption  of 
satisfaction,  and  there  exists  no  distinction  between  the  efifect  of  a  levy 
upon  real  estate  and  that  of  a  levy  upon  personal  property.  This  pre- 
sumption of  satisfaction  does  not,  however,  arise  from  a  mere  levy,  but 
from  proof  tliat  the  property  levied  upon  is  sufficient  to  satisfy  the  exe- 
cution: Sindley  v.  Kelly,  42  Ind.  294;  McCabe  v.  Ooodwine,  65  Id.  288;  State 
v.  Hunemaker,  2  Id.  47.  Anthony  v.  Humphries,  9  Ark.  176,  a  case  also  to 
this  effect,  is  overruled  iu  the  principal  case.  But  even  in  Indiaua  the  levy 
IS  only  prima  facie  a  satisfaction,  and  it  will  be  no  satisfaction  if  proved  to 
be  upon  land  not  belonging  to  the  defendant:  Mace  v.  Dtitton,  2  Ind.  300; 
S.  C,  52  Am.  Dec.  510. 

Although  a  levy  upon  land  is  no  satisfaction,  no  other ^.  fa.  can  issue  until 
the  land  levied  on  under  the  first  has  been  sold,  or  released,  or  otherwise  dis- 
posed of.  The  debtor  is  not  to  be  gratuitously  hindered  or  harassed:  Hop- 
this  V.  Chambers,  7  B.  Mon.  257,  262;  and  see  the  principal  case.  Where  the 
execution  has  been  levied  on  real  estate  not  belonging  to  the  debtor,  the 
creditor  must  first  move  the  court  to  vacate  the  levy  before  he  can  proceed 
to  obtain  actual  payment  of  the  debt:  Tmlor  v.  Taylor,  26  Vt.  444.  The 
judgment  creditor  may  not  unnecessarily  and  without  cause  reliuquish  the 
levy  to  the  prejudice  of  purchaaer  or  sureties;  but  embarrassments  upon  the 
the  title,  difficulties  in  making  a  fair  sale,  or  the  probability  of  not  making 
the  money  from  it  in  consequence  of  earlier  incumbrances,  are  sufficient 
causes:  Commerdcd  Bank  v.  W,  R.  Bank,  11  Ohio,  444.  But  the  fact  that 
a  second  execution  is  issued  before  the  first  is  disposed  of  will  not  prejudice 
a  purchaser's  title.  The  existence  of  a  levy  upon  the  debtor's  land  does  not 
affect  the  validity  of  a  purchaser's  title  to  lands  of  the  debtor  sold  under  a 
second  execution  subsequently  issued  on  the  same  judgment,  or  upon  the  revival 
of  the  judgment  hy  scire  facias :  Gold  v.  Johnson,  59  III.  G*2;  Robinson  v.  Brown, 
82  Id.  279.  An  alias  Ji.  fa.,  issued  on  the  return  of  a  previous  execution  levied 
upon  real  estate  which  remained  unsold  for  want  of  bidders,  is  irregular 
merely,  but  not  void:  Spafford  v.  Beach,  2  Dougl.  150.  But  in  such  case  au 
tdiajs  f,,  fa.  may  issue  against  personal  property:  Hofjshead  v.  Carulh,  5 
Yerg.  227.  And  if  executions  levied  on  real  estate  are  enjoined  on  the  ground 
that  other  property  is  first  liable,  subsequent  executions  may  issue:  Beasley 
V.  Prentiss,  13  Smed.  &  M.  97.  A  dismissal  of  the  levy  by  order  of  the 
plaintiff's  attorney  is  a  sufficient  disposition  of  it:  Hammond  v.  Myrick,  14  Ga. 
77.  In  Overhy  v.  Hart,  68  Ga.  493,  it  is  held  that  the  fact  that  a  fi.  fa.  has 
been  levied  on  land,  a  claim  interposed  and  dismissed,  and  the^./o.  ordered 
to  proceed,  will  not  prevent  a  levy  on  other  realty,  or  require  the  fi.  fa,  tt 
proceed  on  the  original  levy  first.     But  see  the  principal 
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It  further  follows  from  the  levy  on  land  being  no  BatUfaction,  that  it  will 
be  no  plea  in  bar  to  a  9cire  facias,  or  action  of  debt  on  the  judgment,  as  is 
the  case  with  a  levy  on  personalty:  Hoard  v.  Wilcox,  47  Pa.  St.  51, 60;  Boyd 
V.  Mann,  0  Baxt.  349;  and  see  the  principal  case.  But  the  court  may  in  its 
discretion,  on  application,  stay  proceedings  in  an  action  brought  to  recover 
the  same  debt  till  the  sale  of  the  real  estate  and  the  return  of  the  execution: 
Gregory  v.  Stark,  3  Scam.  612.  And  where  an  execution  is  issued,  and  the 
defendant  has  real  estate  upon  which  a  levy  may  be  made,  and  the  plaintiff 
subsequently  commences  an  action  on  the  judgment,  it  seems  the  court,  upon 
application,  would  stay  the  suit  until  a  sale  and  return  of  the  execution: 
Shepard  v.  Bowc,  14  Wend.  260.  During  the  subsistence  of  the  levy 
the  plaintiff  may  proceed  by  scire  facias  against  the  bail  the  defendant 
has  entered  to  procure  a  stay  of  execution,  though  he  can  obtain  but 
one  satisfaction  of  his  judgment:  PaUerson  v.  Swauy  9  Serg.  &  B.  16.  In 
Maine,  by  statute,  it  is  provided  that  when  an  execution  has  been  levied 
upon  real  estate,  and  before  it  has  been  returned  and  recorded  it  is  as- 
certained that  the  levy  is  invalid  for  any  reason,  the  creditor  may  waive  the 
levy  and  resort  to  any  other  remedy  for  the  satisfaction;  but  after  the  execu- 
tion is  returned  and  recorded,  if  the  levy  proves  to  be  invalid,  the  creditor 
may  have  a  scire  facias  to  revive  the  judgment.  And  it  was  held  that  in  the 
latter  case  sdt^e  facias  would  be  his  only  remedy,  and  debt  would  not  lie: 
Orosvenor  v.  ChesUy,  48  Me.  369. 

Another  conclusion  from  the  fact  that  the  levy  on  realty  is  no  satisfaction, 
is  that  after  such  a  levy  the  plaintiff  may  have  execution  of  the  chattels  oif 
the  indorsers  of  the  paper  upon  which  judgment  has  been  obtained  against 
the  debtor;  a  judgmeut  having  been  obtained  also  against  the  indorsers:  Qro 
v.  Huntingdon  Bank,  1  Pen.  &  W.  425.  So  a  stay  of  the  sale  for  a  year  by 
the  defendant,  under  a  valuation  law,  would  not  remove  or  destroy  the  lien 
of  the  judgment:  Pickens  v.  Marlow,  2  Smed.  &  M.  428. 

Extents  as  Satisfaction  of  Judgment  and  Execution. — "In  most  of 
the  New  England  states  lands  are  extended  under  execution,  and  set  off  to 
the  creditor  instead  of  being  sold.  It  is  not  until  the  officer  has  delivered 
seisin  to  the  creditor,  and  it  has  been  accepted  by  him,  that  the  extent  be* 
comes  final  and  the  title  to  the  real  estate  divested.  Hence,  under  this  sys- 
tem, as  well  as  where  lands  are  taken  and  sold,  the  mere  levy  of  the  execu- 
tion upon  real  estate  can  not  operate  as  a  satisfaction  thereof:"  Freeman  on 
Executions,  sec  2S2.  A  return  of  '4ands  delivered'*  on  an  elegit  is  a  legal 
satisfaction  of  the  judgment,  and  though  the  judgment  be  afterwards  revived 
on  a  scire  facias  against  the  defendant  alone,  this  will  not  preclude  the  terre- 
tenant  from  setting  up  such  defense:  Hinesly  v.  Hunn,  5  Harr.  (DeL)  236. 
And  if  the  execution  be  duly  levied,  and  possession  taken  by  the  creditor,  it 
will  work  a  satisfaction  of  the  judgment,  although  the  same  be  not  recorded 
in  the  registry  of  deeds  within  three  months,  as  required  by  statute:  Mc' 
LeUan  v.  Whitney,  15  Mass.  137.  Where  a  judgment  creditor  makes  a  valid 
levy  of  his  execution  on  land  in  which  the  debtor  has  an  estate  for  his  own 
life,  and  the  debtor's  interest  in  the  land  and  its  income  are  set  off  to  such 
creditor  at  a  yearly  value  "to  continue"  for  a  term  of  years,  "should  the 
debtor  so  long  live, "in  full  satisfaction  of  the  execution,  the  judgment  debt 
is  satisfied  by  such  levy,  although  the  debtor  die  before  the  expiration  of  such 
term  of  years:  Thomas  v.  Platts,  43  N.  H.  629.  See  also  Pratt  v.  Jones,  22 
Vt.  341;  S.  C,  54  Am.  Dec.  80;  Freeman  on  Executions,  sec.  282;  Freenuui 
on  Judgments,  sec.  475.  Satisfaction  is  not  effected  because  the  debtor's  titls 
b  not  divested  until  the  return  is  made  of  the  extent  and  seisin  is  deUvered 
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to  the  creditor:  Ladd  y.  Blunt,  4  Man.  402;  Lawrence  ▼.  Pond,  17  Id.  433. 
An  inqntBitioo  finding  the  land  levied  upon  to  be  sufficient  to  pay  in  seven 
jean  i»  not  a  satisfaction,  the  plaintiff  not  having  been  pat  into  possessions 
Lyons  V.  Ott,  6  Whart  163. 

Where  the  levy  is  unavailing,  as  where  it  is  made  subject  to  .prior  debts, 
or  where,  although  the  land  is  set  off  to  the  plaintiff  it  has  already  been  con- 
▼eyed  by  the  defendant,  and  the  debt  was  therefore  not  in  fact  satisfied,  the 
levy  will  be  no  satisfaction,  and  debt  or  wHre/aeicu  on  the  judgment  will  lie: 
Famur^  Bank  v.  Leonard,  4  Harr.  (Del.)  536;  Cowlee  v.  Bacon,  21  Conn. 
451;  Clark»on  v.  Bearddey,  45  Id.  196.  Where  a  judgment  creditor,  who  has 
canaed  his  execution  to  be  extended  on  the  land  of  his  debtor,  brings  an  action 
of  debt  on  his  judgment,  as  he  may  do  under  the  New  Hampshire  statute, 
and  recovers  a  new  judgment  on  the  ground  that  the  debtor  had  no  title  to 
the  property  levied  on,  the  proceedings  under  the  levy  are  avoided,  and  he 
can  not  afterwards  set  up  a  title  to  the  property  under  it.  And  a  subsequent 
release  of  the  amount  recovered  will  not  restore  or  continue  the  right  to 
claim  the  property  under  the  levy:  Barker  v.  Wendell,  12  N.  H.  119. 

LEEH  of  JxnXSMENT  IS  HOT  CONTINUED  BY    LeVT  OF  EXECUTION. — "  The 

levy  upon  lands  during  the  life  of  a  judgment  lien  can  not  prolong  such  lien 
beyond  the  period  by  statute.  The  sale  must  take  place  during  the  life  of 
the  judgment  lien,  or  the  purchaser  can  acquire  only  the  title  which  the  de- 
fendant held  at  the  date  of  the  levy:"  Freeman  on  Judgments,  sec  394.  See 
Bank  of  Missouri  v.  Wells,  51  Am.  Dec.  163,  and  note  citing  prior  cases.  The 
principal  case  is  cited  to  this  effect  in  Isaac  v.  jS^i^,  10  Cal.  81. 

The  principal  case  is  cited  in  Lindley  v.  Kelly,  42  Ind.  310,  to  the  point 
that  a  levy  upon  property  of  sufficient  value  to  satisfy  the  execution  raises  a 
presumption  of  satisfaction;  in  Rose  v.  Thompson,  36  Ark.  257,  to  the  point 
that  judgments  and  decrees  that  are  liens  upon  real  estate  may  be  revived  by 
^exrefaeUu  for  the  purpoae  of  continuing  or  fixing  those  liens. 
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[14  AaxAimAi,  9.] 

Pasol  Evidence  is  Inadmissible  to  Contradict  Return  of  Sheriff, 
which  is  to  be  considered  and  treated  as  part  of  the  record;  consequently, 
in  ejectment  brought  by  purchaser  under  execution  the  defendant  in  ex- 
ecution can  not  show  that  the  sale  was  made  upon  another  day  than  that 
therein  mentioned. 

Purchaser  at  Sheriff's  Sale,  Who  has  No  Agency  in  Causing  Irregu- 
larities therein,  but  in  good  faith  acquires  a  legal  title  valid  and  regular 
upon  the  face  of  his  deed,  should  have  his  title  protected.  Between  such 
purchaser  and  the  parties  to  the  record  it  would  be  wrong  to  suffer  them, 
in  a  collateral  proceeding,  to  introduce  parol  evidence  to  contradict  the 
record  evidence  of  the  purchaser's  title. 

Sale  Made  on  Eeturn  Day  of  the  writ  of  execution  is  valid. 

Mere  Irregularity  in  Execution  Sale  does  not  avoid  it. 

If  Sheriff  AitusES  nis  Authority  to  Prejudice  of  Defendant  in  Ex- 
ecution, he  is  responsible  in  damages;  or  if  the  purchaser  and  sheriff 
combine  to  commit  a  fraud  upon  the  defendant,  he  may  apply  to  a  court 
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oompetent  to  afford  relief;  bat  in  a  oommon-law  court  the  ▼alidity  of  & 
sheriff's  deed  can  not  be  questioned  by  parol  evidence  toaohing  izroga-^ 
larities  not  affecting  the  officer's  power  or  authority. 

Ebbob  to  the  circuit  court  of  Pulaaki  oonntj.  The  opinion 
Btates  the  necessary  facts. 

Pike  and  Fowler,  for  the  plaintiff. 

Wdthins  and  Curran,  for  the  dp*«ndant. 

By  Court,  Walkeb,  J.  This  was  an  action  of  ejectment 
brought  by  Newton  against  the  bank  for  the  recovezy  of  certain 
lots  of  land  in  the  city  of  Little  Bock. 

Newton  claimed  title  to  the  lots  as  a  purchaser  at  sheriff's 
sale,  and  at  the  trial  of  the  case  produced  a  record  showing  a 
judgment  against  the  bank,  an  execution  duly  returned,  show- 
ing a  regular  levy  on  the  lots,  their  advertisement  and  sale  ac- 
cording to  law,  and  also  the  sheriff's  deed  duly  acknowledged 
and  recorded. 

The  bank  (the  defendant  in  execution)  then  offered  to  prove 
by  parol  evidence  that  the  sale  to  the  plaintiff  was  made  with- 
out notice  on  a  day  subsequent  to  that  stated  in  the  sheriff's 
return;  to  the  introduction  of  which  the  plaintiff  objected,  upon 
the  ground  that  such  evidence  was  inadmissible  to  contradict 
the  return  of  the  sheriff,  and  the  recitals  in  the  deed  in  that 
particular.  But  the  circuit  court  overruled  the  objection,  and 
permitted  such  evidence  to  be  given  to  the  jury;  to  which  the 
plaintiff  excepted.  And  the  admission  of  this  evidence  over 
the  objection  of  the  plaintiff  presents  the  only  important  ques- 
tion to  be  determined. 

The  act  of  the  legislature,  which  requires  the  sheriff  to  recite 
the  names  of  the  parties,  the  date  of  the  writ  and  of  the  judg- 
ment, together  with  a  description  of  the  time,  place,  and  man- 
ner of  the  sale,  and  which  makes  such  recitals  evidence  of  the 
facts  BO  recited,  was  intended  by  the  legislature  to  supersede 
the  necessity  for  producing  the  record  from  which  such  recitals 
were  made,  as  a  matter  of  convenience,  and  to  furnish  evidence 
of  the  authority  under  which  the  officer  acted,  as  well  as  the 
manner  in  which  he  had  executed  his  authority  in  the  deed  it- 
self. Not  that  the  recitals  should  be  conclusive  evidence  of  the 
facts  recited,  for  that  would  exclude  all  inquiry  into  the  author- 
ity under  which  the  sheriff  acted;  but  that  it  should  be  legal,  com- 
petent evidence,  until  falsified  by  evidence  of  a  higher  and  more 
authentic  character.  The  acts  of  an  officer  done  in  obedience  to 
the  law,  when  required  to  be  certified  and  returned,  form  a  part  of 
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the  records  of  the  case  on  which  they  are  had :  Lawson  y.  Main,  4 
Ark.  186;  and  being  part  of  the  records,  the  return  as  well  as  the 
execution  and  the  judgment  imports  absolute  yerity,  and  is  alike 
conclosiye  as  the  judgment  upon  the  rights  of  the  parties  to  the 
record.    It  is  upon  this  principle  that  this  court  in  the  case  of 
Ifay  y.  Jameson,  11  Id.  374,  held  parol  eyidence  inadmissible  to 
contradict  a  sheriff's  return  upon  a  writ  of  summons.    And  this 
decision  of  ours  is  f  uUy  sustained  by  numerous  authorities  and 
adjudged  cases,  in  seyeral  of  which  the  question  arose  under 
circumstances  strikingly  similar  to  the  case  before  us.     Thus  in 
the  case  of  Love  db  Williams  y.  Powell,  5  Ala.  58,  in  a  suit  to  tiy 
title,  where  the  plaintiff  claimed  under  a  sheriff's  deed,  the  court 
held  parol  eyidence  inadmissible  to  contradict  the  sheriff's  re- 
turn, and  in  conclusion  the  court  said:  "  Our  conyiction  is  that 
the  deed  is  conclusiye,  and  can  not  be  impeached  on  a  collateral 
issue,  except  for  fraud  in  the  execution  of  the  deed,  when  the 
process  under  which  the  land  was  sold  is  supported  by  an  exist- 
ing unsatisfied  judgment." 

In  the  case  of  Jackson  y.  Roberts,  7  Wend.  86,  the  sheriff's 
deed  described  the  sale  as  haying  been  made  under  execution  in 
fayor  of  Hill  &  Stubbins.  The  defendant  sought  to  disproye 
the  truth  of  this  recital  by  parol  eyidence.  The  court  said  the 
question  is,  "Can  that  part  of  the  sheriff's  deed  be  contra- 
dicted by  parol  eyidence  which  sets  forth  the  writ  under  which 
the  sale  was  made  ? "  The  court  then  refers  to  and  approyes 
its  former  decisions  in  the  cases  of  Jackson  y.  Vanderheyden,  17 
Johns.  167  [8  Am.  Dec.  878],  and  Jackson  y.  Croy,  12  Id.  427, 
in  which  parol  eyidence  was  held  inadmissible  to  contradict  a 
sheriff's  deed;  and  after  commenting  upon  the  effects  of  a  differ- 
ent rule,  the  court  concluded  its  opinion  with  the  following 
remarks:  **  We  see  no  formidable  mischief  likely  to  result  from 
the  operation  of  such  a  principle.  A  party  who  may  be  injured 
by  the  mistake  of  a  sheriff  can  haye  relief  by  a  summary  appli- 
cation to  the  courts  imder  whose  authority  the  sheriff  acts,  or 
through  the  medium  of  a  court  of  equity;  and  it  is  much  better 
that  he  should  be  confined  to  this  mode  of  redress  than  to 
render  all  titles  deriyed  under  judicial  sales  doubtful  and  sub- 
ject to  be  defeated  by  allowing  the  written  instruments  by 
which  they  are  eyidenoed  to  be  attacked  collaterally  by  parol 
eyidence." 

Chief  Justice  Sharkey  says,  in  Minor  y.  Selectmen  of  Naiches, 
4  Smed.  &  M.  619  [43  Ar^  Dec.  488]:  ''  The  purchaser  is  not 
put  upon  inquiry  as  to  the  regularity  of  the  judgment.     In  the 
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official  character  of  the  sheriff,  and  his  general  power  derived 
from  that  character,  purchasers  have  a  guaranty  that  they  \7ill 
be  protected  in  their  title."  Savage,  0.  J.,  in  the  case  of  Jack" 
son  V.  Cadwell,  1  Cow.  644,  said:  ''It  may  therefore  be  consid- 
ered as  settled  law,  that  a  bona  fide  purchaser  at  a  sheriff's  sale 
acquires  a  valid  title  as  against  the  defendant  in  the  ezecation, 
unless  it  is  not  only  voidable  but  absolutely  void/' 

The  case  of  Trigg  v.  Lewis,  3  Litt.  132,  lays  down  the  gen- 
eral rule,  and  shows  that  it  is  peculiarly  applicable  to  sheriffs' 
returns.  The  court  says:  ''  It  is  a  general  rule  that  the  acts  of 
a  ministerial  officer,  as  far  as  the  rights  of  the  parties  affected 
thereby  are  concerned,  must  be  taken  as  true  when  brought 
into  contest  collaterally,  and  can  only  be  impeached  by  a  direct 
proceeding,  such  as  makes  the  officer  a  party.  This  rule  is 
peculiarly  applicable  to  returns  of  sheriffs  on  process.  Hence 
this  court  decided  in  the  case  of  SmiOi  v.  Hombaeh,  3  A.  K. 
Marsh.  392,  that  the  return  of  a  sheriff  on  the  writ  of  habere 
fadas  posaessUmem  is  conclusive.  It  is  therefore  clear  that  it 
was  not  competent  for  the  defendant  to  aver  and  prove  any- 
thing against  the  return  of  the  officer  in  this  instance;  such  as  the 
proof  tendered  by  the  replication,  that  the  land  was  not  in  fact 
Bold,  and  that  the  proceedings  relative  thereto  were  not  real." 

The  decisions  are  directly  in  point,  and  may  be  considered  aa 
conclusively  settling  the  question:  1.  That  the  return  of  the 
sheriff  must  be  considered  and  treated  as  part  of  the  records  in 
the  case;  and  2.  That  parol  evidence  is  inadmissible  to  con- 
tradict it.  The  door  for  reinvestigation  is  closed  upon  the  par- 
ties to  the  record.  It  is  not  to  be  questioned  by  them,  and 
this  because  they  are  parties  to  the  record,  and  have  day  in 
court;  and  it  is  not  only  their  interest  but  their  duty  to  look  to 
the  regularity  of  the  proceedings,  and  when  passed  without  ob- 
jection, they  may  be  said  in  effect  to  have  received  the  approval 
of  the  parties.  And  so  with  regard  to  the  execution  of  final 
process.  It  is  executed  for  their  benefit  by  the  officer  of  the  law, 
and  during  the  whole  time  up  to  the  sale  and  acknowledgment 
of  the  deed,  they  have  day  in  court,  and  it  is  their  duty  to  see 
that  the  sale  is  conducted  fairly;  at  least,  if  they  should  fail  to 
do  so,  they  have  but  little  cause  for  complaint.  The  purchaser, 
a  stranger,  who  had  no  agency  in  producing  the  irregularity, 
and  no  power  to  control  or  direct  the  action  of  the  officer  in  any 
respect,  who  has  bought  in  good  faith,  and  acquired  a  legal 
title,  valid  and  regular  upon  the  face  of  his  deed,  should  be 
protected  in  that  title  against  those  parties  to  the  record  who 


July,  1853.]      Newton  v.  The  Sta^te  Bank.  367 

have  stood  bj  and  without  objection  suffered  him  to  pay  the 
purchase  money,  the  benefit  of  which  they  receive,  and  receive  a 
deed  sanctioned  and  approved  by  the  court,  without  objection 
from  them.  Under  such  circumstances,  as  between  the  pur- 
chaser and  the  parties  to  the  record,  it  would  be  wrong  to  suffer 
them,  in  a  collateral  proceeding,  to  introduce  parol  evidence  to 
contradict  the  record  evidence  of  the  purchaser's  title. 

This  question  has  been  substantially  settled  by  the  decision 
of  this  court  in  the  case  of  TheSlcUe  Bank  v.  Noland,  13  Ark.  299, 
decided  at  the  last  term  of  this  court,  where  it  is  held  that  after 
the  purchaser  has  acquired  title  by  sheriff's  deed  approved  and 
ordered  to  be  recorded,  at  no  subsequent  time  after  the  lapse 
of  that  term  shall  his  title  be  questioned  for  fraud,  accident, 
or  mistake,  or  for  any  irregularity  in  the  proceedings,  which 
must  as  of  necessity  (in  most  instances)  arise  out  of  one  or 
other  of  these  causes,  upon  motion,  or  in  a  proceeding  at  com- 
mon law.  But  where  the  proceedings  were  such  as,  in  the  first 
instance,  to  vest  in  him  a  legal  title  to  the  estate  therein  con- 
veyed, or,  in  the  language  of  the  court,  when  delivering  its 
opinion  in  that  case,  *'  when  his  legal  title  is  perfect,  and  when 
the  validity  of  the  title  itself  is  assailed  for  fraud,  accident,  or 
mistake,  arising  out  of  the  irregularity  of  the  proceedings  or  the 
acts  of  the  parties,  he  has  a  right  to  be  heard  before  a  tribunal 
that  can  rightfully  exercise  jurisdiction  in  such  matters,  with 
power  and  process  to  bring  all  the  parties  in  interest  before  it,  to 
put  them  upon  their  consciences  to  answer;  to  cancel  the  deed, 
to  restore  possession,  and  to  award  equitable  compensation." 

How  far  or  under  what  circumstances  the  return  of  the 
Bhcriff  and  the  recitals  in  the  deed  may  be  questioned  in  a  direct 
proceeding  in  chancery  for  that  purpose,  or  where  fraud  is 
alleged  in  the  execution  of  the  deed,  we  are  not  now  called 
upon  to  decide;  because,  in  the  case  before  us,  no  offer  was 
made  to  introduce  evidence  to  prove  fraud.  It  is  true  that 
proof  that  the  sale  was  made  after  the  day  fixed  by  law  and 
without  notice  might,  when  taken  in  connection  with  other 
evidence,  conduce  to  prove  fraud.  And  if  the  defendant  had 
proposed  this  in  connection  with  other  evidence  for  that  pur- 
pose, the  question  would  have  arisen  as  to  its  admissibility  in  a 
common-law  court  upon  a  collateral  issue.  But  the  avowed 
object  of  the  defendant  was  to  falsify  and  disprove  the  return 
of  the  sheriff  as  to  the  time  of  the  sale  and  the  notice  given.  This, 
we  have  said,  could  not  be  done.  And  upon  examination  of  the 
authorities  cited  by  counsel,  in  which  parol  evidence  was  ad- 
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mitted  to  disprove  the  return  of  the  officer,  it  will  be  found  that 
in  Tennessee  such  evidence  was  allowed  to  prove  a  want  of  no- 
tice, because  the  statute  of  that  state  declared  the  sale  void 
without  notice.  And  so  also  in  Kentucky  as  to  the  quantity 
of  land  to  be  sold.  The  statute  forbids  the  sale  of  more  land 
than  would  pay  the  debt.  This  was  a  violation  of  a  prohibi* 
tory,  not  a  directory,  statute.  In  the  case  of  Oivan  v.  />oe»  5 
Bh&ckf.  260,  the  strongest  case  referred  to  by  counsel,  the  evi- 
dence was  admitted  to  prove  a  fraud.  And  none  of  them  are 
applicable  to  the  state  of  case  before  us.  The  counsel  has,  in 
an  ingenious  argument,  endeavored  to  bring  them  to  bear 
upon  this  case,  by  assuming  that  if  the  sale  should  be  proven 
to  be  on  a  day  subsequent  to  the  first  day  of  the  return 
term,  it  would  be  void,  because  the  execution  was  not  then  in 
force,  and  conferred  no  power  on  the  sheriff  to  sell,  and  that 
parol  evidence  was  admissible  to  prove  the  sale  void,  as  held  in 
Tennessee,  Kentucky,  and  Indiana.  This  ground  was,  we  ap- 
prehend, taken  under  a  misapprehension  of  the  statute.  It  is 
true  that  the  statute  directs  the  sale  to  be  made  on  the  first  day 
of  the  return  term,  but  makes  the  writ  returnable  on  the  second 
day  of  the  term:  Dig.,  c.  67,  sec.  9;  and  this,  as  appears  from 
the  defendant's  own  evidence,  was  the  day  on  which  the  sale 
was  in  fact  made,  although  returned  by  the  sheriff  as  made  on 
the  first  day  of  the  term.  A  sale  made  on  the  return  day  of 
the  writ  is  valid:  BlaiadeU  v.  Sheqfe,  6  N.  H.  201;  Ihyloe  v.  OaS' 
kins,  1  Dev.  295. 

The  sale,  then,  was  not  void  for  want  of  power  in  the  sheriff  to 
sell;  and  as  regards  the  irregularity  in  selling  on  a  day  different 
from  that  directing  sheriff's  sales  and  without  notice,  these  are 
irregularities  which  arise  in  the  exercise  of  power  conferred.  A 
departure  by  the  officer  from  the  statutory  directions,  as  to  the 
manner  of  executing  his  power,  does  not  affect  the  title  of  a  bona 
fide  purchaser  at  sheriff's  sale.  This  has  been  so  repeatedly  de- 
cided by  this  court  that  it  may  now  be  held  as  settled  law: 
Adamson  v.  Cummina,  10  Ark.  641;  Byera  v.  Ibwler,  12  Id.  218 
[54  Am.  Dec.  271];  Whiling  v.  Be^,  Id.  421. 

But  even  if  a  doubt  could  arise  as  to  the  correctness  of  these 
decisions  in  ordinary  cases,  it  is  very  questionable  whether  this 
case  would  come  under  the  rule  as  laid  down  by  the  authorities 
most  favorable  to  the  defendant's  case;  for  the  statute  in  regard 
to  sales  made  after  the  properiy  has  been  regularly  advertised 
and  bid  off,  and  where  the  purchaser  refuses  to  pay  the  sum  bid, 
directs  a  resale,  but  is  silent  both  as  to  the  time  and  manner  of 
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sale.  No  doubt  the  officer  may,  on  the  same  day,  reoffer  the 
property  for  sale,  and  then  there  would  be  no  necessity  for  no- 
tice; but  suppose,  as  is  no  doubt  the  case  in  most  instances,  in 
counties  where  there  is  much  litigation,  that  the  sheriff  should 
not  find  time  after  selling  to  hunt  upllie  purchaser  and  make 
his  settlement  with  him,  or  upon  a  refusal  of  the  purchaser 
to  pay  the  sum  bid,  to  resell  the  property  at  once.  It  is  evi- 
dent that  in  many  instances  a  large  number  of  sales  would  be 
postponed  by  sham  bids,  procured  to  be  made  by  irresponsible 
bidders,  and  if  the  sheriff  is  not  allowed  to  sell  the  property  on 
Another  day,  it  woidd  result  in  incalculable  delay  and  mischief. 
When,  however,  he  comes  to  fix  the  day,  the  law  is  silent  both 
as  to  time,  place,  and  notice.  Should  he  refer  to  the  statute,  he 
could  derive  no  aid  from  it  as  a  precedent,  for  it  was  certainly 
not  intended  to  wait  until  the  first  day  of  the  next  succeeding 
tenn;  nor  as  regards  notice,  that  thirty  days  should  be  allowed; 
but  on  the  contrary,  of  this  the  statute  is  silent,  and  by  its  other 
provisions  seems  to  contemplate  a  summary  sale,  by  which, 
however,  the  defendant  and  the  plaintiff  are  both  protected 
against  ultimate  loss,  by  holding  the  first  bidder  responsible 
over  for  any  loss  which  may  arise  in  case  the  property  should  not 
sell  for  as  much  at  the  second  as  it  did  at  the  first  sale.  Thus 
the  first  purchaser  is  made  to  stand  between  the  defendant  and 
loss  occasioned  by  his  refusal  to  pay  the  price  for  which  the  prop- 
erty sold  at  the  appointed  time  by  law  and  upon  regular  notice. 

In  the  case  under  consideration,  the  defendant,  by  her  at- 
torney, was  the  first  bidder  to  whom  the  property  was  struck  off 
at  a  sale  admitted  to  be  in  all  respects  regular.  Upon  a  re- 
fusal of  the  attorney  to  pay  the  sum  bid,  the  property,  as  appears 
by  the  sheriff's  return,  was  thereupon  at  once  resold,  and  as  the 
defendant  contends,  it  was  sold  the  next  day  after.  The  seo- 
ond  sale,  then,  was  the  result  of  the  act  of  tJie  defendant,  who 
became,  under  the  statute,  responsible  for  any  loss  that  might 
accrue  by  reason  of  the  second  sale.  If  loss  then  had  accrued, 
it  would  have  been  his  own  fault,  and  upon  his  own  responsi- 
bility. But  in  truth,  no  loss  in  this  instance  accrued,  for  the 
property  sold  for  as  much  at  the  second  as  it  did  at  the  first  sale, 
and  consequently  no  injury  resulted  from  the  second  sale. 

If  the  officer,  uninfiuenced  by  the  conduct  of  the  purchaser, 
had  abused  his  official  power  to  the  prejudice  of  the  rights  of 
the  bank,  he  is  responsible  to  her  for  damages,  or  if,  by  the 
combined  action  of  the  officer  and  the  purchaser,  a  fraud  has 
been  perpetrated  to  the  injury  of  the  bank,  she  must  apply  to  a 
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court  competent  to  afford  relief;  but  in  a  common-law  court  the 
validity  of  a  eheriff 's  deed  can  not  be  questioned  by  parol  eri* 
dence  touching  irregularities  not  affecting  the  power  and  author- 
ity in  the  officer  to  sell  and  execute  such  deed. 

There  is  no  doubt  but  that  the  circuit  court  erred  in  permitting 
parol  evidence  to  be  given  to  the  jury  to  contradict  the  retom 
of  the  sheriff  and  the  recitals  in  the  deed.  And  for  this  error 
the  judgment  of  the  Pulaski  circuit  court  must  be  set  aside  and 
reversed,  and  the  cause  remanded  for  further  proceedings  to  be 
had  according  to  law,  and  not  inconsistent  with  this  opinion. 

Watkins,  0.  J.,  not  sitting. 

Parol  Etidencs  Inadmissible  to  Contbadict  SnEBirr's  Rbtubh:  Jfe- 
Clelland  v.  Slinglvff,  42  Am.  Dec.  225;  Bank  qfOalUpoiia  v.  DondQam^  40  Id. 
475.  For  a  discussion  of  the  verity  of  a  sheriff's  return  and  its  conelusiTe- 
ness  upon  the  parties  to  the  record,  see  KnofwU%  v.  Lord^  34  Id.  525;  Mtmltm  ▼. 
Hamman,  Id.  547;  MiUhdl  v.  Lipe,  29  Id.  116. 

Sheriff's  Deed  can  not  be  Collaterally  Impeached  for  any  irrego- 
larity  in  his  proceedings,  or  in  the  process  under  which  he  acts:  Wart  v, 
Bradford^  36  Am.  Dec  427;  but  a  sheriff's  deed  ia  not  conclusive  evidence  of 
the  facts  therein  recited,  but  may  be  contradicted  by  parol:  Leskeif  ▼.  Oard" 
neTf  38  Id.  764.  In  the  note  to  this  case,  the  cases  upon  the  question  of 
sheriff's  deeds  as  evidence  are  collected. 

Irregularities  of  Officer  in  Sale  under  Execution,  iasned  on 
a  judgment  in  a  case  where  the  court  had  jurisdiction,  do  no  more  thav 
make  the  sale  voidable;  they  must  be  taken  advantage  of,  if  at  all*  in  a 
direct  proceeding:  Svnggart  v.  Harher,  39  Am.  Deo.  418,  and  note;  Minor  v. 
PresidefU  etc,,  43  Id.  488— in  this  case  the  subject  is  discussed  at  tome  length 
by  Sharkey,  C.  J.;  Maddox  v.  SuUivan,  44  Id.  234;  Reed  v.  Au^Mt  Heh% 
45  Id.  336;  see  also  Ca$ey  v.  Grtgcry^  56  Id.  581,  and  note. 

The  principal  case  is  cited  and  commented  upon  in  NetoUm'M  Hetnr, 
State  Bank,  22  Ark.  19;  Hard^  v.  Heard,  15  Id.  187;  and  Fenier  v.  Obem(^ 
17  Id.  81. 


Rawdon  v.  Raplet. 

[14  ASSAIWAS,  908.] 

Judobient  of  Supreme  Court  after  Term  at  which  it  waa  rBodered 
has  elapsed  is  final  and  conclusive. 

Judgment  of  Supreme  Court  is  not  Set  Abide  ob  Vaoated  by  a  con- 
tinuance of  the  cause  and  leave  to  file  a  motion  for  reconaideration  aad 
a  written  argument  at  the  next  term. 


Ebbor  to  the  drciiit  court  of  Pulaski  county.    The  fMtn  •!• 
stated  in  the  opinion. 

Waikins  and  Curran,  for  the  plaintifb. 

Pike  and  Oummins,  for  the  defendants. 
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B7  Court,  HupsTiAPy  Special  J.  This  was  an  action  of  debt, 
brought  by  the  plaintiffs  against  the  defendants  on  a  reoognianco 
conditioned  in  substance  that  the  Real  Estate  Bank  should  prose- 
cate  with  effect  a  writ  of  error  which  she  had  sued  out  in  the 
case  of  herself  against  the  present  plaintiffs,  and  on  which  she 
had  obtained  a  wpenedeaa^  and  pay  the  money  that  might  be 
adjudged  against  her  by  the  supreme  court,  or  otherwise  abide 
the  decision  of  that  court  therein. 

It  appears  that  the  judgment  in  that  case  was  roTersed  on  the 
twenty-second  of  August,  1842,  and  the  case  ordered  to  be  re- 
manded for  further  proceedings.  On  the  tweniy-scTenth  of 
August  the  defendants  in  error  in  that  suit  filed  a  motion  for  a 
reconsideration,  and  obtained  leaye  to  submit  a  written  argu- 
ment on  or  before  the  first  day  of  the  next  term,  to  which  term 
the  case  was  continued.  The  opinion  of  the  court  was  not  re- 
called, nor  the  judgment  set  aside  nor  suspended.  On  the 
tenth  of  January,  1843,  at  the  succeeding  term,  the  petition  for 
reconsideration  was  filed  and  taken  under  advisement,  and  on 
the  serenth  of  July,  1843,  at  the  following  term,  the  cause  was 
ordered  to  stand  for  rehearing,  the  judgment  to  be  set  aside,  and 
it  was  then  taken  under  advisement.  On  the  seventh  of  August^ 
1844,  the  order  of  the  seventh  of  July,  1843,  was  annulled* 
t&e  petition  for  reconsideration  refused,  and  the  judgment  of 
1842  ordered  to  stand  as  the  judgment  of  the  court.  On  the 
ninth  of  August,  1844,  this  last  order  was  set  aside,  and  the 
cause  was  again  submitted  to  the  court,  and  was  argued  by 
counsel^  and  on  consideration  whereof  the  judgment  of  the  cir- 
cuit court  was  reversed,  and  ordered  to  relate  back  to  and  take 
effect  as  of  the  first  day  of  the  term. 

This  seems  to  be  the  present  attitude  of  the  suit,  and  certainly 
no  examples  could  more  forcibly  demonstrate  the  evils  which 
must  result  from  attempts  to  disturb  the  judgments  and  decrees 
of  courts  of  record,  after  the  term  at  which  they  were  pro- 
nounced has  passed.  It  seems  at  one  time  to  have  been  re- 
garded as  a  question  of  practice  in  this  court,  resting  upon  the 
sound  discretion  of  the  judges.  But  difficulties  of  such  a  for- 
midable character  sprung  out  of  the  practice  as  to  induce  the 
judges  to  pause  and  investigate  the  question  of  power,  and  it 
was  then  announced  as  a  true  principle,  that  under  our  system 
of  jurisprudence  courts  of  record  do  not  possess  the  power  and 
authorify  to  vacate,  annul,  reverse,  or  suspend  their  judgments 
and  decrees  after  the  term  has  passed:  Ashley  v.  Hyde,  6  Arlu 
100  [42  Am.  Dec.  685].    And  it  was  said  in  that  case,  that 
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"  upon  principle  and  precedent,  when  the  supreme  court  once 
adjudicates  a  question,  pronounces  its  opinion,  renders  judg- 
ment thereon,  and  the  term  elapses  leaving  the  judgment  in  full 
force,  the  case  passes  forever  beyond  the  jurisdiction  of  the 
court,  except  it  again  be  brought  up  by  appeal  or  otherwise, 
after  another  trial  in  the  inferior  tribunal." 

After  a  careful  examination,  we  entirely  approve  of  the  doc- 
trine in  that  case,  and  hold  it  to  be  the  settled  law  of  this  court. 
80  far  indeed  from  being  dissatisfied  with  it,  we  can  not  con- 
ceive on  what  possible  grounds  a  different  doctrine  could  be 
maintained,  without  converting  courts  of  record  into  courts  of 
original  and  appellate  jurisdiction,  and  allowing  them  to  pro- 
notmce  judgments  at  one  term  and  reverse  them  at  another,  and 
thereby  exercise  a  power,  neither  inherent  in  nor  delegated  to 
them.  As  to  this  question,  this  court  is  not  different  from  other 
courts.  Indeed,  as  there  is  no  tribunal  to  revise  our  acts,  it  is 
our  imperative  duty,  in  all  cases,  to  avoid  the  exercise  of  all 
doubtful  powers. 

It  can  not  be  denied  that  there  is  a  right  inherent  in  the 
nature  and  organization  of  every  court  of  record  to  amend 
judgments  and  process  at  any  time,  in  order  to  attain  the  ends 
of  justice  and  perfect  the  proceedings  according  to  the  truth  as 
it  existed  at  the  time.  And  this  right  has  its  origin  in  the  gen- 
eral power  of  the  court  to  do  justice,  rather  than  iu  any  statute 
of  jeofails:  Mara  v.  Quiriy  6  T.  R.  8;  Hex  v.  Mayor  0/ Cframpondf 
7  Id.  699;  King  v.  State  Bank,  9  Ark.  188. 

But  this  is  quite  a  different  question  from  setting  aside  or 
vacating  a  judgment  after  the  term  has  p&ssed.  The  one  is  in- 
tended to  perfect  the  proceedings  and  maintain  the  jurisdiction 
of  the  court,  the  other  to  destroy — the  one  is  to  uphold,  the 
other  to  overturn. 

The  judgment  of  reversal  rendered  in  the  case  of  The  Real  A> 
tate  Bank  v.  Rawdon,  5  Ark.  559,  at  the  July  term,  1842,  was  not 
set  aside  nor  recalled  at  that  term.  The  leave  to  file  a  motion 
for  reconsidei-ation  and  a  written  argument  at  the  next  term» 
and  tho  continuance  of  the  cause,  could  not,  in  our  opinion, 
have  that  effecfc.  Nor  was  the  judgment  ever  regarded  by  this 
court  as  having  been  set  aside  or  suspended,  because,  on  the 
seventh  of  July,  1843,  a  reconsideration  was  granted,  and  the 
judgment  for  the  first  time  ordered  to  be  set  aside;  and  although 
this  order  was  irregular,  yet  it  serves  to  show  that,  up  to  that 
time,  the  judgment  was  considered  as  in  full  force. 

In  AMey  v.  Uyde,  6  Ark.  92  [42  Am.  Dec.  685],  it  was  held 
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that  the  filing  of  a  motion  for  leaTe  to  present  a  petition  for  re* 
hearing  or  granting  that  leave  by  the  court,  or  actnall j  filing  such 
petition,  could  not  have  the  effect  of  suspending  the  judgment  of 
the  court.  This  we  regard  as  a  decisive  authority  on  the  pres- 
ent question:  because,  although  a  continuance  was  ordered  in 
the  case  of  The  Real  Estate  Bank  v.  Bawdon,  and  none  «n  the 
case  just  quoted,  yet  it  will  readily  occur  to  any  one  that  that  is 
an  immaterial  circumstance,  and  can  not  affect  the  principle  de- 
cided. The  two  cases  are  similar,  and  identical  in  substance; 
because,  to  grant  leave  to  file  a  petition  for  rehearing  at  a  future 
term  would  seem  to  be  equivalent  to  a  continuance  of  the 
cause  to  that  term,  for  otherwise  the  leave  could  not  be  made 
available.  That  the  court  might  have  intended  to  set  aside  or 
suspend  the  judgment  rendered  in  1842  may  be  admitted,  but 
that  it  was  done  either  directly  or  indirectly,  or  that  any  act 
equivalent  to  it  was  performed  at  that  term,  is  a  proposition 
iRrhich  can  not,  in  our  opinion,  be  maintained. 

We  are  compelled  by  precedent  and  principle  to  declare  that 
the  judgment  of  the  supreme  court  in  the  case  of  The  Beat 
.Estate  Bank  v.  Bawdon,  rendered  the  twenty-second  of  August, 
1842,  was  a  valid  and  binding  judgment,  not  reversed,  vacated, 
nor  suspended,  and  that  all  the  action  and  orders  and  pro- 
ceedings of  the  supremo  court  with  regard  thereto,  subsequent 
to  the  term  at  which  the  judgment  was  pronounced,  were  nulli- 
ties, possessing  no  judicial  sanction,  the  jurisdiction  over  the  i 
subject-matter  being  exhausted  at  that  term,  as  was  held  by 
this  court  in  the  late  case  of  CosaiU  v.  Biscoe,  12  Ark.  95. 

It  may  not  be  amiss  to  remark  that  we  can  not  perceive  any 
ground  for  a  reconsideration,  and  if  the  judgment  of  the  circuit 
court  was  now  directly  before  us  for  revision,  we  should  have 
no  hesitation  in  reversing  it,  as  did  the  old  court,  because  it  is 
clear  enough  from  all  the  facts  that  the  present  plaintiffs  in 
error  gave  credit  to  and  looked  to  Williamson,  the  agent,  for 
payment,  doubtless  preferring  his  responsibility  to  that  of  the 
hank;  and  their  remedy  was  not  against  the  bank,  but  William- 
son individuaUy:  Beat  Estate  Bank  v.  Bawdon,  5  Ark.  658. 

It  only  remains  for  us  to  say,  that  as  the  judgment  of  1842 
was  valid,  binding,  and  unreversed,  it  follows  as  a  necessary  con- 
sequence that  the  writ  of  error  was  prosecuted  with  effect,  and 
the  condition  of  the  recognizance  performed.  While  the  de- 
fendants in  error,  as  sureties,  are  to  be  held  to  their  engage- 
ments, yet  their  liability  is  not  to  be  extended  by  implication; 
and  as  it  appears  on  the  merits  that  they  are  not  liable,  the 
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<K>tirt  correctly  found  for  them,  and  discharged  them  by  its 
judgment. 

Other  questions  discussed  by  counsel  with  great  ability  we 
do  not  deem  it  necessary  to  investigate  or  decide  on  the  present 
occasion,  contenting  ourselves  with  affirming  the  judgment  of 
the  circuit  court,  as  on  the  whole  record  we  consider  it  to  be 
right. 

Affirmed. 

Watkiks,  0.  J.,  not  sitting. 


Power  of  Cottrt  to  Set  Abide  Judgment  Rendered  at  Preyioub 
Term:  See  Beyn/oldB*y,  Steuubury  is  Burch,  55  Am.  Deo.  459,  and  note. 

The  principal  case  is  cited  to  the  point  that  after  the  term  at  which 
a  Judgment  was  rendered  has  paasedy  the  judgment  mnfft  stand  aa  the  judgment 
of  the  court  forever,  in  Bi§ooe  v.  Sandtfur,  14  Ark.  572,  and  Brook$  v.  HanoMer, 
S2  Id.  176. 


Floyd  v.  Bioeb. 

[U  Amkaxeam,  286.] 

Br  Pdrchasinq  Land  from  United  States,  the  pnrchaaer  aoquires  title 
to  all  improvements  and  crops  growing  thereon,  whether  severed  or 
unsevered.  Consequently,  a  mere  possessor  of  public  land  who  haa 
planted  a  crop  thereon  can  not  maintain  trespass  against  a  purchaser 
who  enters  and  removes  such  crop. 

CrOVRT  WILL  Take  JUDICIAL  NoTiOB  that  in  the  general  course  of  agricul- 
ture and  the  seasons  of  the  year  a  crop  will  not  be  ready  to  harvest  by 
the  tenth  of  August. 

<(insral  Issue  in  Trespass  Puts  in  Issue  Both  Fact  or  Trespass  and 
Title  of  Plaintiff.  It  follows  that  any  title,  whether  freehold  or 
poesessory,  in  the  defendant  is  admissible  in  evidence;  and  for  this  pur- 
pose a  certificate  of  the  register  of  the  land  office  that  the  defendants 
had  located  the  land  upon  which  the  alleged  trespass  oocnrred  is  com* 
potent  evidence. 

tJHRBCORDED  AND  UNACKNOWLEDGED  Deed  passes  the  title  as  between  the 
parties. 

i>iBD  Takes  Effect  from  its  Deliykrt. 

I>iKD  WITHOUT  Seal  can  not  Operate  to  Pass  Legal  Title;  but  such 
deed,  if  sufficiently  proved,  should  be  admitted  on  behalf  of  defendant 
in  trespass,  and  is  competent  to  show  at  least  that  the  grantee  had  law- 
ful license  to  enter  upon  the  premises  therein  attempted  to  be  conveyed. 

IxBXRUCTiONS  SHOULD  NOT  AssuMS  Facts  as  proved,  but  should  be  hypo- 
thetical; nor  should  instructions  be  given  based  upon  evidence  rejected 
by  the  court 

TaoAis  Courts  should  not  Fall  into  pRAoncs  of  regarding  motions  for 
new  trial  as  mere  matters  of  form.  The  means  of  doing  justice  are 
more  extended  in  those  courts,  and  further  errors  should  be  corrected 
by  the  oourt  in  which  they  were  committed. 
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Appeal  from  the  circuit  court  of  Calhoun  county.  This  is  an 
action  of  trespass  quare  clauMum  fregil  for  entry  upon  lands  and 
remoTing  growing^  crops  therefrom.  The  defendants  pleaded 
not  guilty  and  iiberum  tenementum  It  appears  that  the  land 
upon  which  the  alleged  trespass  was  committed  was  goTemment 
land  of  the  United  States,  and  that  the  plaintiff  below  had 
planted  and  was  cultivating  a  crop  thereon.  In  August,  1848, 
defendants  purchased  this  land.  The  case  was  tried  before  a 
jury,  and  defendant,  for  the  purpose  of  establishing  his  owner- 
ship of  the  land,  offered  in  evidence  a  certificate  of  the  receiver 
of  the  land  office,  stating  that  on  the  tenth  day  of  August,  1848, 
he  purchased  and  located  the  land.  Plaintiff  objected  to  the 
introductior  of  this  certificate  in  evidence,  and  the  court  sus- 
tained his  objection.  Defendants  also  offered  in  evidence  a 
deed  from  James  M.  Floyd  to  A.  J.  Floyd,  executed  before  two 
witnesses,  but  which  was  unrecorded  and  unacknowledged. 
The  court  sustained  plaintiff's  objection  to  the  introduction  of 
this  deed  in  evidence.  The  court  instructed  the  jury — 3.  That 
if  defendants  had  entered  the  land  in  the  land  office  at  the  time 
of  the  alleged  trespass,  although  plaintiff  was  living  thereon  at 
the  time,  they  should  find  for  defendants;  4.  That  if  Andrew 
J.  Floyd  entered  with  the  permission  and  at  the  command 
of  James  M.  Floyd,  they  should  find  for  defendants;  7.  That  if 
defendants  purchased  said  land  from  the  United  States  while 
the  crop  was  growing  thereon,  they  were  entitled  to  the  crop. 
The  jury  returned  a  verdict  for  plaintiff,  and  from  an  order 
denying  a  new  trial  defendants  took  this  appeal. 

Curran,  for  appellants. 

By  Court,  Hxkpstead,  Special  J.  The  most  material  inquiry 
in  this  case  is,  whether  a  person  who  settles  on  public  land  and 
plants  a  crop  can  maintain  trespass  quare  clausumfreffU  against 
one  who  subsequently  purchasing  the  land  from  the  United 
States  enters  for  the  purpose  of  gathering  and  converting  such 
crop  to  his  own  use.  And  although  the  question  is  not  free 
from  difficulty,  yet  on  principle  and  authority  we  thinjk  it  must 
be  answered  in  the  negative. 

In  Bayer  v.  Williams^  5  Mo.  835  [82  Am.  Dec.  324],  it  was 
held  that  a  purchaser  from  the  United  States  was  entitled  to  all 
crops  growing  upon  the  land  at  the  time  of  purchase.  And  in 
Basor  v.  Quails,  4  Blackf.  286  [30  Am.  Dec.  658],  it  was  decided 
that  where  a  person  having  a  pre-emption  right  to  a  tract  of 
land  permitted  the  time  to  expire  without  making  the  purchase, 
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a  stranger  who  afterwards  purchased  the  land  from  the  United 
States  was  entitled  to  the  growing  crop.  And  on  a  like  princi- 
ple it  has  been  decided  by  the  supreme  court  of  Illinois  in  Car^ 
$on  V.  Clark,  1  Scam.  114  [25  Am.  Dec.  79],  and  the  supreme 
courtof  Mississippi  in  MerrellY.  Legrand,  1  How.  (Miss.)  150,  and 
bj  this  court  in  McFarland  v.  Maikis,  10  Ark.  560,  that  a  promise 
made  bj  a  purchaser  of  public  land  after  entry  to  pay  an  occu- 
pant for  improvements  made  prior  to  the  entiy  is  without  con- 
sideration and  void.  Every  valid  contract  must  be  founded  on 
a  sufficient  consideration,  and  these  cases  rest  on  the  ground 
that  the  occupant  has  no  right  of  property  in  the  crop  or  the 
improvements  as  against  the  alienee  of  the  government,  and 
therefore  can  not  recover  in  any  action. 

The  case  of  Turley  v.  Tujcker,  6  Mo.  583  [35  Am.  Dec.  449],  is 
an  express  authority  to  the  point  that  an  occupant  of  the  public 
land  has  not  such  an  interest  in  timber  cut  by  him  as  to  enadle 
him  to  maintain  an  action  of  trover  against  one  who  takes  the 
timber  away  and  converts  it  to  his  own  use. 

If  there  is  no  reservation  or  stipidation  to  the  contrary,  a  con- 
.  veyance  of  land  carries  with  it  the  growing  crops,  or,  as  ex- 
pressed by  Spencer,  J.,  in  Foote  v.  Colvin,  3  Johns.  222  [3  Am. 
Dec.  478],  "  the  ownership  of  the  land  draws  after  it  that  of  the 
crops,  and  it  can  not  admit  of  a  doubt  that  a  sale  of  the  land 
simply,  by  the  owner  both  of  the  land  and  crop,  carries  the 
property  of  the  crop  to  the  purchaser:"  Crews  v.  Pendleton,  1 
Leigh,  305  [19  Am.  Dec.  750];  Wilkins  Y.Vashbinder,  7  Watts, 
378.  And  in  Gibbons  v.  Dillingham,  10  Ark.  13  [50  Am.  Dec. 
233],  this  court  held  the  same  doctrine,  saying  that  ''the  au- 
thorities are  full  and  clear  upon  the  point  that  where  a  party 
executes  an  absolute  deed  in  fee  of  the  soil  and  without  an 
express  reservation  of  the  growing  crop,  his  interest  in  such 
crop  also  passes  by  such  conveyance." 

A  sale  by  the  United  States  falls  within  this  general  rule. 
The  land  with  the  improvements  and  crop  passes  to  the  purchaser: 
Carson  v.  Clark,  1  Scam.  115  [25  Am.  Dec.  79];  Boyer  v.  WiU' 
tarns,  5  Mo.  335  [32  Am.  Dec.  324];  and  we  think  it  can  make 
no  difference  whether  the  crop  is  severed  or  not.  In  either 
event  it  belongs  to  the  owner  of  the  soil,  and  such  is  the  doc- 
trine of  adjudged  cases,  which  we  think  is  maintainable  on  the 
principles  of  reason.  Congress  is  invested  by  the  constitution 
with  the  power  of  disposing  of  and  making  needful  rules  and 
regulations  respecting  the  public  domain.  In  the  exercise  of 
this  power  land  offices  have  been  established,  officers  appointed,. 
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the  mode  and  manner  of  sales  of  the  public  domain  regulated, 
and  the  manner  by  which  the  United  States  may  be  divested  of 
the  legal  title  prescribed.  Now,  every  man  is  presumed  to  be 
acquainted  with  the  law,  and  hence  the  settler  on  the  public 
land  is  bound  to  know  that  when  the  land  upon  which  he  may 
reside  comes  into  market  agreeably'  to  the  laws  and  regulations 
of  the  United  States,  a  stranger  has  the  right  to  purchase  it,  and 
thus  become  the  owner  in  fee  simple,  unincumbered  by  any  claim 
on  the  part  of  the  settler.  And  he  is  further  bound  to  know 
that  the  absolute  ownership  of  the  soil  necessarily  draws  along 
with  it  the  right  to  the  crop,  and  emblements  produced  from  it, 
whether  severed  or  not,  and  all  improvements  on  the  land. 
The  settler  having  nothing  beyond  a  mere  naked  possession, 
with  no  interest  in  the  soil,  if  he  plants  what  he  can  not  enjoy, 
or  puts  improvements  on  the  land  and  loses  them,  it  is  in  both 
cases  his  own  folly,  and  certainly  he  ought  not  to  be  heard  to 
complain  of  hardship  which  he  voluntarily  brought  on  himself, 
and  against  which  he  might  have  guarded  by  becoming  the  pur- 
chaser, and  thus  merge  his  occupancy  in  a  sux>erior  title.  He  is 
bound  to  know  that  the  land  may  be  purchased  by  a  stranger 
at  any  moment;  and  it  may  not  inaptly  be  compared  to  the  case 
of  a  tenant  who  sows  a  crop  which  can  not  mature  before  the 
expiration  of  his  lease,  and  who  loses  it  for  the  reason  that  it  is 
his  ovm  folly  to  sow  when  he  knows  that  his  term  must  expire 
before  harvest:  4  Kent's  Com.  109. 

But  even  if  it  were  true  that  it  is  only  the  unsevered  crop  that 
would  pass,  it  would  not  affect  this  case,  because  it  appears  from 
the  certificate  of  the  register  of  the  Champagnolle  land  district 
offered,  and  which  shoidd  have  been  received  in  evidence,  that 
the  land  upon  which  the  com  crop  was  planted  by  Ricks  was 
entered  by  James  M.  Floyd,  one  of  the  defendants,  on  the  tenth 
day  of  August,  1848,  and  this  court  taking  judicial  notice  of 
the  seasons  and  of  the  general  course  of  agriculture,  know  that 
the  crop  could  not  have  matured  at  that  date  so  as  to  be  sev- 
ered, and  consequently  the  severance  must  have  been  after  that 
period.  And  this,  too,  may  be  fairly  inferred  from  the  proof. 
It  follows,  then,  in  any  event,  that  on  that  day  Floyd,  becoming 
the  owner  of  the  land  in  fee  simple,  by  purchase  from  the 
United  States,  was  entitled  to  the  crop,  and  Ricks  had  no  right 
or  authorify  to  enter  or  interfere  with  the  land  or  crop. 

The  certificate  of  the  register  of  the  land  office  was  competent 
evidence.  By  force  of  statutory  provisions  it  is  sufficient  title  to 
inftiTijAiTi  ejectment,  and  of  course  is  sufficient  to  establish  title 
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either  in  the  prosecution  or  defense  of  any  action:  Dig.  454. 
This  question  was  settled  in  McClairen  v.  Wicker^  8  Ark.  195,  in 
fayor  of  the  admissibility  of  the  certificate,  and  that  case  is 
well  sustained  by  authority:  Morton  y.  Blankenship^  5  Mo.  356; 
Jackson  v.  Wilcox,  1  Scam.  344;  S.  0.,  Wilcox  y.  Jackson,  18 
Pet.  516;  BuUock  v.  Wilson,  5  Port.  338. 

The  statute  not  requiring  any  authentication,  it  is  an  instrument 
of  eyidence which  proyes  itself:  Cox y.  Jones,  1  Stew.  379;  and  the 
court  erred  in  rejecting  it;  because  the  general  issue  was  pleaded, 
which  put  in  issue  not  only  the  fact  of  the  trespass,  but  also 
the  title  or  right  of  the  plaintiff.  It  follows  that  any  title, 
whether  freehold  or  possessory,  in  the  defendants  might  be 
giyen  in  eyidence  under  '*  not  guilty,"  if  such  title  showed  that 
the  right  of  possession,  which  is  necessary  to  support  trespass, 
was  not  in  the  plaintiff,  but  the  defendant:  1  Gh.  PL  588. 
Also,  "the  defendant  may,"  says  Judge  Tucker,  "under  the 
general  issue,  giye  eyidence  that  the  right  of  freehold  is  in  a 
third  person,  for  this  proyes  he  had  not  trespassed  on  the 
plaintiff: "  2  Tucker's  Com.  190.  In  trespass  to  real  property, 
whateyer  will  show  that  the  defendant  did  not  commit  a  tres- 
pass on  the  close  in  question  at  aU,  or  that  such  close  was  not 
the  plaintiff's,  may  be  giyen  in  eyidence  under  "  not  guilly :"  9 
Bac.  Abr.,  Trespass,  I.  And  it  is  further  said  in  that  book, 
that  the  general  issue  will  be  applicable  if  the  defendant  did 
break  and  enter  the  close,  but  it  was  not  in  possession  of  the 
plaintiff,  or  not  lawfully  in  his  possession,  as  against  the  better 
title  of  the  defendant;  for,  as  the  declaration  alleges  the  tres- 
pass to  haye  been  committed  on  the  close  of  the  plaintiff,  "  not 
guilty  "  inyolyes  a  denial  that  the  defendant  broke  and  entered 
the  close  of  the  plaintiff,  and  is  therefore  a  fit  plea  if  the  de- 
fendant means  to  contend  that  the  plaintiff  had  no  possession 
of  the  close  sufficient  to  entitle  him  to  call  it  his  own:  Id.,  E. 
544;  Stephens'  PI.  178, 179. 

It  will  be  perceiyed  that  the  certificate  was  admissible  under 
this  plea,  because  it  proyed  that  the  freehold  was  not  in  the 
plaintiff,  and  that  he  had  no  right  to  recoyer  in  the  action,  or 
by  any  form  of  pleading. 

The  defendants  offered  in  eyidence  an  instrument  of  writing, 
executed  by  James  M.  Floyd,  in  the  presence  of  two  subscrib- 
ing witnesses,  purporting  to  conyey  to  Andrew  J.  Floyd  the 
"  undiyided  half  "  of  the  tract  of  land  mentioned  in  the  certifi- 
cate, and  offered  to  proye  its  execution  and  deliyery  by  one  of 
the  subscribing  witnesses,  on  a  day  preyious  to  the  alleged  ties* 
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passes,  but  the  court  refused  to  permit  such  proof  to  be  made, 
and  excluded  the  instrument. 

It  is  a  proposition  not  to  be  disputed,  that  a  deed  deliv- 
ered passes  the  title,  as  between  parties,  although  it  is  neither 
acknowledged  nor  recorded:  FiUhugh  y.  Croghan,  2  J.  J. 
Marsh.  433,  434  [19  Am.  Dec.  139];  TUmer  v.  Slip,  1  Wash. 
(Va.)  819;  MarshaU  v.  Fisk,  6  Mass.  30  [4  Am.  Dec.  76].  In 
Jack&m  Y.  Post^  9  Cow.  123,  it  was  said  by  Sutherland,  J.,  in 
deliYering  the  opinion  of  the  court,  that  "as  between  the  par- 
ties to  a  couYeyance,  the  recording  of  it  was  not  necessazy  to 
give  it  legal  force  and  efficacy.  It  divested  the  grantor  of  all 
his  interest  in  the  land,  and  transferred  it  to  the  grantee." 

Such  a  deed  can  not  prevail  against  creditors  and  purchasers 
without  notice.  But  notice  of  an  unrecorded  deed  is  equivalent 
to  a  record  of  it,  and  will  necessarily  destroy  the  effect  of  a 
subsequent  registered  deed,  because  one  object  of  the  registry 
acts  is  to  give  notice  to  subsequent  purchasers,  and  if  they  have 
such  notice  without  registry,  that  is  all  that  can  be  required: 
Jackson  v.  BurgoU,  10  Johns.  461  [6  Am.  Dec.  349].  Our  stat- 
ute concerning  conveyances  provides  for  the  acknowledgment 
or  proof,  and  recording  of  deeds:  Dig.  265;  but  there  is 
nothing  to  indicate  that  an  unrecorded  deed  shall  be  void,  but 
on  the  contrary,  a  clear  intention  is  manifested  that  it  should 
be  entirely  effectual  to  pass  the  estate,  as  between  the  parties 
and  their  representatives.  The  position  of  the  counsel  of  the 
appellants,  that  the  only  benefit  to  be  derived  from  having  a 
deed  recorded  is  to  dispense  with  the  necessity  of  proof  of  exe- 
cution, and  to  give  precedence  over  subsequent  purchasers  and 
creditors,  is  deemed  to  be  a  sound  interpretation  of  the  registry 
acts. 

This  instrument  was  without  date,  but  a  deed  takes  effect  from 
deliveiy:  4  Kent's  Com.  464;  and  the  offer  was  to  prove  de- 
livery at  a  day  anterior  to  the  alleged  trespasses. 

But  on  examination  of  this  instrument,  we  find  that  it  lacks 
one  important  requisite  of  a  deed:  it  does  not  appear  to  be 
sealed,  and  although  this  may  be  a  clerical  misprision,  still  we 
must  take  it  as  we  find  it  in  the  transcript.  The  very  term 
''deed''  implies  a  sealed  instrument.  Sealing  at  common  law 
was  an  impression  on  wax,  or  wafer,  or  some  other  tenacious 
substance  capable  of  being  impressed:  3  Inst.  169;  4  Kent's 
Com.  452;  but  here  that  is  not  necessary,  our  statute  declaring 
that  every  instrument  of  writing  expressed  on  the  face  thereof 
to  be  sealed,  and  to  which  the  person  executing  the  same  shall 
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affix  a  scroll  by  way  of  seal,  shall  be  deemed  and  adjudged  to  be 
sealed:  Dig.  931.  The  statute  is  only  cumulative,  and  the  com- 
mon-law mode  would  still  be  good.  But  this  instrument,  bein^ 
destitute  of  either,  could  not,  in  our  opinion,  operate  to  pas« 
the  legal  estate.  But  the  court  should  have  allowed  the  proof, 
and  if  sufficient,  have  admitted  the  instrument,  because  there 
can  be  no  doubt  that  it  would  be  competent  evidence,  under  the 
general  issue,  to  at  least  show  that  the  grantee  had  lawful  license 
and  authority  to  enter  on  the  freehold,  derived  from  the  owner, 
and  could  not  therefore  be  guilty  of  trespass  any  more  than  the 
legal  owner  of  the  freehold  himself. 

It  is  not  conceived  important  to  discuss  the  instructions  given 
or  refused,  because  we  think  it  appears  distinctly  that  the  close 
mentioned  in  the  declaration  was  not  the  close  of  the  plaintiff, 
that  he  neither  had  the  right  of  possession  nor  property,  and 
therefore  any  instruction  predicated  upon  the  idea  of  his  right 
to  recover  would  be  in  their  nature  improper.  Aside  from  that, 
the  first  and  third  instructions  given  for  him  are  objectionable, 
because  they  assume  the  alleged  trespasses  to  have  been  proved; 
and  whether  they  were  or  not,  was  a  fact  to  be  found  by  the 
juiy,  and  which  the  court  had  no  right  to  assume  as  established. 
Instructions  should  be  hypothetical,  and  embody  in  plain  and 
succinct  language  the  true  principles  of  law  applicable  to  the 
facts  as  developed  on  trial;  but  not  assume  facts  to  be  proved, 
because  that  is  an  invasion  of  the  province  of  the  jury.  Eight 
instructions  were  asked  by  the  defendants,  two  of  which  were 
given  and  the  rest  refused.  These  instructions  were  based 
mainly,  if  not  entirely,  on  the  rejected  testimony,  and  should 
not  have  been  asked;  but  the  defendants  ought  to  have  stood  on 
their  exceptions  to  the  rejected  testimony.  A  party  has  no  right 
to  instructions  looking  to  or  based  on  such  testimony,  because 
the  instructions  are  just  as  abstract  as  if  no  testimony  had  been 
offered  and  rejected.  If  the  testimony,  which  the  court  improp- 
erly excluded,  had  been  before  the  jury,  the  fourth,  fifth,  and 
seventh  instructions  asked  would  have  fairly  presented  the  law 
of  the  case,  and  the  others  would  have  been  unnecessary,  and 
might  for  that  reason  have  been  refused.  To  multiply  instruc- 
tions and  put  ideas  in  every  conceivable  phase  is  a  highly  objec- 
tionable practice,  because  it  increases  the  labor  of  the  court,  and 
has  a  tendency  to  confound  the  jury,  by  making  the  impression 
on  their  minds  that  instead  of  one  or  two  they  have  many  and 
difficult  issues  to  decide. 

These  instructions  would  necessaiily  pat  an  end  to  the 
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and  accord  with  the  law;  for  a  person  baying  a  right  to  enter  on 
land  is  not  liable  in  an  action  of  trespass  for  entering  even  with 
force:  Wilde  y.  CanHUion,  1  Johns.  Cas.  123;  HyaU  v.  Wood, 
4  Johns.  150  [4  Am.  Dec.  258];  Ive8  v.  Ives,  13  Id.  236;  Mc- 
Dougall  t.  Siicher,  1  Id.  44.  No  person  can  recover  upon  a 
claim  of  right  to  property  against  another  whose  rights  to  the 
subject-matter  are  superior  to  those  of  the  person  so  claiming 
damages  for  a  violation  of  his  supposed  rights.  If  the  entry  is 
-violent  and  with  a  multitude  of  people,  it  may  be  an  offense  for 
which  the  party  so  entering  must  answer  criminally;  but  it 
would  be  an  absurdity  to  say  that  he  must  also  be  responsible 
in  damages,  as  for  an  injury  to  a  person  who  has  no  right:  Per 
Spencer,  J.,  in  ByaU  v.  Wood,  4  Johns.  158  [4  Am.  Dec.  258]. 

In  Tribble  v.  Ih-ame,  7  J.  J.  Marsh.  601  [23  Am.  Dec.  439],  it  is 
said  that  at  the  common  law  a  person  holding  the  title  to  land, 
and  having  the  right  of  entry,  might  use  actual  force,  if  neces- 
sary, for  overcoming  any  forcible  resistance;  because  his  right 
of  entry  being  perfect,  no  other  person  could  lawfully  resist  him 
in  the  exercise  of  his  perfect  right.  Now,  the  right  of  entiy  in 
Floyd  was  perfect  from  the  tenth  of  August,  1848,  and  Eicks 
could  not  rightfully  oppose  it;  and  the  entry  on  the  land  as 
actually  made  by  the  Floyds  seems  to  have  been  peaceable  and 
orderly,  and  intended  to  secure  and  preserve  the  crop;  most  of 
which,  however,  was  taken  away  by  Bicks,  who  had  no  right 
to  it.  The  court  should  have  granted  the  motion  for  a  new 
trial  on  the  ground  of  the  improper  exclusion  of  the  evidence 
before  alluded  to. 

This  is  a  fit  opportunity  of  adverting  to  a  practice  which 
seems  to  have  become  prevalent  in  inferior  courts,  as  it  regards 
new  trials.  A  motion  for  a  new  trial,  in  many  instances,  appears 
to  be  regarded  as  a  matter  of  form,  and  as  a  mode  of  saving  the 
points  accruing  at  the  trial,  and  of  putting  a  case  in  a  proper 
attitude  to  be  reviewed  by  this  court.  The  party  usually  ex- 
pects no  benefit  from  it  in  the  inferior  court,  and  as  it  is  made 
without  hope,  it  is  denied  without  due  investigation. 

In  view  of  the  zeal  of  suitors,  the  want  of  time  for  delibera- 
tion,  especially  as  to  complicated  questions,  and  the  usual  cir- 
cumstances attending  a  trial  at  nisi  prius,  it  is  no  imputation 
against  tae  learning  and  ability  of  the  respectiYe  presiding 
judges  in  those  courts  to  say  that  errors  are  almost  unavoidable. 
But  upon  more  mature  deliberation  they  may  and  ought  to  be 
corrected  in  the  tribunal  where  they  were  committed,  without 
forcing  the  unsuccessful  party  into  this  court  for  redress.    And 
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the  means  of  doing  justice  ore  more  extended  in  the  inferior 
than  in  this  court,  because,  as  it  is  the  duty  of  the  judge  there 
to  observe  and  note  the  testimony  and  points  during  the  pro- 
gress of  the  trial,  he  is  presumed  to  do  so,  and  is  through  that 
medium  cognizable  of  Ihe  whole  case  from  beginning  to  end; 
the  demeanor  of  the  witnesses,  and  other  circumstances  calcu- 
lated to  hare  an  iufluenee  on  the  verdict.  A  motion  for  a  new 
trial  places  the  law  and  facts  before  him,  unembarrassed  by  any 
question  of  power,  and  he  is  more  likely  to  be  able  to  correct 
injustice  than  an  appellate  court,  because  the  latter  acts  only  on 
questions  of  law,  and  can  not  act  on  matters  of  fact,  or  disturb 
a  verdict  on  the  mere  weight  of  evidence. 
Be  versed. 

Watkins,  0.  J.,  not  sitting. 


Crops  Gbowino  on  Pctblio  Lands,  Right  to.— The  caeet  of  Bos^er  ▼. 
WUliama,  S2  Am.  Deo.  324,  and  Kasm  v.  QuaUe,  30  Id.  058,  cited  in  the 
opinion  above,  appear  to  be  decisive  of  the  question  that  growing  crops  pass 
to  the  purchaser  of  government  land,  no  matter  by  whom  planted.  As  to 
what  persons  respectively,  under  certain  circumstances,  are  entitled  to  crops, 
growing  upon  land,  see  BriUain  v.  McKay y  35  Id.  738,  and  note. 

Pleas  in  Action  of  Trespass  Quake  Clausctm  Frsgit. — Plea  that  entry 
was  by  license  of  owner  is  a  good  defense  to  trespass  quairt  doMum  /regU: 
Reuon  v.  Quails^  aupra;  but  it  is  no  defense  to  such  action  that  the  title  to 
the  close  is  in  some  other  person  than  the  plaintiff,  unless  defendant  justify 
under  such  other  person:  Finch*i  ExW  v.  JUtan,  23  Am.  Dec  290.  Under 
general  issue  in  trespass  quare  clatuum  /regit,  evidence  of  title  as  well  as  of 
possession  in  the  plaintiff  is  unquestionably  admissible:  Hunter  v.  HcUton,  45 
Id.  117.  Liberum  tenemerUum  is  a  sufficient  plea  in  justification  in  an  action 
of  trespass  quare  dauaum  /regit:  Crockett  v.  Laahbrook^  17  Id.  98;  TVibble  v. 
Frame,  23  Id.  439;  WUaon  v.  Bibb,  25  Id.  118. 

Unbeoorded  Deed  Dctlt  Executed  and  Deuvered  Passu  Titlei 
PJUlips  v.  Cfreen,  13  Am.  Dec  124.  That  a  deed  takes  effect  only  &om  deliv- 
ery, see  note  to  Oant  v.  Buntueker,  55  Id.  408. 

Court  in  Charging  Jurt  has  No  Right  to  Express  or  Intimate  his 
Opinion  as  to  what  has  or  has  not  been  proved  during  the  trial:  Beverly  v. 
Burke,  54  Id.  351. 

The  principal  case  is  cited  to  the  point  that  instructions  to  the  jury  should 
be  hypothetical,  predicated  upon  the  supposition  that  the  jury  find  oertaia 
facts  to  be  proved  or  disproved,  in  The  StcUe  Bank  v.  MeOuire,  14  Ark.  530l 
See  also  Aikina  v.  The  State,  16  Id.  568.  It  is  also  cited  arguendo  in  Brock 
V.  ^fiit^,  14  Id.  431. 
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Lick  v.  O'Donnell. 

19  OAUVOsnA.  00.] 

Dbed  to  "0ns  Halt  of  my  Lot"  mat  not  be  Void  fob  Unokbtaintt, 
il  it  can  be  established  by  parol  that  the  grantor  owned  but  one  lot  it  the 
time  of  its  execution. 

Grantob  Beoomis  Txnant  in  Common  with  one  to  whom  he  has  conveyAd 
"one  half  of  my  lot." 

On  Tenant  in  Common  can  not  Maintain  Action  for  Forgibli 
Entry  and  nnlawful  detainer  against  his  oo>tenant;  bnt  in  order  to  ob« 
tain  relief,  mnst  resort  to  a  court  of  equity  for  a  partition  of  the  land  in 
dispute. 

Action  for  forcible  entry  and  detainer,  originally  brought  be- 
fore a  justice  of  the  peace.  The  complaint  alleges  that  plaintiff 
Lick  was  the  owner  of  certain  premises,  that  he  leased  them  to 
one  Martin,  and  that  defendant  Hugh  O'Donnell  entered,  and 
holds  said  premises  under  Martin,  and  that  he  refuses  to  deliver 
up  the  possession  to  plaintiff,  although  notified  to  do  so,  etc. 
Defendant  filed  a  plea,  claiming  ownership  in  the  lot,  and  asking 
that  the  case  be  removed  into  the  district  court,  which  petition 
was  granted.  After  the  removal  of  the  case,  defendant  in  his 
answer  denied  all  the  allegations  of  the  complaint,  and  specially 
that  plaintiff  was  the  owner  of  the  lot,  or  that  he  had  leased  the 
same  to  Martin.  At  the  trial,  it  was  admitted  by  both  parties 
that  the  lot  was  owned  by  Antonio  Bujan  on  the  fifteenth  of 
May,  1846.  Defendant  offered  in  evidence  a  deed  from  Bujan 
to  O'Donnell,  to  the  western  half  of  the  premises  in  dispute  (lot 
84),  dated  the  fifteenth  of  April,  1860,  and  recorded  August  6th 
of  that  year.     Plaintiff  offered  in  evidence  a  Spanish  deed  to 
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one  Francisco  Ramirez,  which  was  translated,  and  purported  to 
convey  ''one  half  of  my  lot,"  etc.,  dated  May  15,  1846,  and 
signed  by  Antonio  Bujan.  Defendant  objected  to  the  introduc- 
tion of  this  deed,  because  of  the  vagueness  of  the  description  of 
the  property  sought  to  be  conveyed;  but  upon  the  offer  of  plaint*- 
iff 's  counsel  to  introduce  other  evidence  tending  to  show  that 
it  applied  to  the  property  in  dispute,  it  was  admitted  by  the 
court,  with  the  reservation  that  in  case  said  testimony  was  not 
satisfactory  it  might  be  stricken  out.  Plaintiff  then  offered  in 
evidence  the  deposition  of  Antonio  Bujan,  for  the  puri>ose  of 
showing  that  at  the  time  of  the  execution  of  the  above  deed  he 
owned  but  one  lot  in  Yerba  Buena  (San  Francisco),  and  that 
that  was  lot  34.  Various  points  were  made  by  counsel,  and 
numerous  exceptions  taken,  but  the  facts  as  considered  by  the 
court  were  substantially  as  above  stated.  Verdict  for  plaintiff, 
and  defendant  took  this  appeal. 

Hall  McAllister,  for  the  respondent. 

By  Court,  Mubbat,  C.  J.  This  was  an  action  commenced 
under  the  statute  concerning  forcible  entries  and  unlawful  de- 
tainers, and  transferred  to  the  district  court  upon  an  affidavit 
of  title.  There  is  no  evidence  in  the  record  showing  that 
O'Donnell  entered  into  possession  under  Lick. 

The  deed  from  Bujan  to  Kamirez,  under  whom  Lick  claims, 
calls  for  "  one  half  of  my  lot."  Parol  evidence  was  admitted  in 
the  court  below  to  prove  that  at  the  time  Bujan  executed  said 
deed  he  owned  but  one  lot  in  San  Francisco,  viz.,  lot  84.  Ad- 
mitting this  deed  is  not  void  for  uncertainty,  it  can  only  convey 
an  undivided  half  of  said  lot.  The  exact  portion  conveyed  is 
not  set  forth  by  any  metes  or  bounds  by  means  of  which  it  can 
be  separated  or  distinguished  from  the  remainder.  It  therefore 
follows  that  Bamirez  took  as  tenant  in  common  with  Bujan, 
and  Bujan  having  afterwards  sold  his  remaining  interest  to 
O'Donnell,  Lick,  the  present  plaintiff,  who  claims  under  Ba- 
mirez from  Bujan,  and  O'Donnell  hold  as  tenan^a  i:\  common, 
being  seised  for  themselves  and  for  each  other;  consequently, 
this  action  can  not  be  maintained  against  O'Donnell. 

Before  the  plaintiff  can  obtain  any  relief,  he  must  resort  to  a 
court  of  equity  for  a  partition  of  the  land  in  dispute. 

Judgment  reversed,  with  costs. 


Pabol  Evidence  is  Admissible  to  Explain  Uncebtaik  DESOBimoir  ta 
Deed:  Morton  v.  Jackson,  40  Am.  Dec.  107»  and  note  109,  citing  many 
See  also  Dow  v.  Jeioell,  45  Id.  371;  Harmon  v.  James,  Id.  296, 
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TcNANCT  IN  Common  ts  Cbsated  bt  Transferkhto  Pabt  Intebbt  in 
Propebtit:  Freeman  on  Cotenancy  and  Partition,  sec.  93.  The  principal  case 
18  cited  to  the  point  that  by  granting  a  given  quantity  of  land,  parcel  of  a 
lander  tract,  without  specifying  what  portion,  the  grantee  becomes  tenant  in 
common  with  the  grantor,  in  Sehenk  v.  Evoy,  24  Cal.  104;  and  to  much  the 
came  point  in  Lawrence  v.  Bcdlou,  37  Id.  520. 

FoBCTBLB  Entry  and  Unlawful  Betaiver  between  Co-tenants:  See 
Freeman  on  Cotenancy  and  Partition,  sec.  295.  Trespasn  between  co-tenanta, 
when  can  be  maintained:  See  Porter  ▼.  Hooper,  29  Am.  Dec.  480,  and  note; 
Welch  V.  Clark,  36  Id.  368;  Anders  v.  Meredith,  34  Id.  376;  Odiome  y.  Lj/ford^ 
32  Id.  387,  and  the  cases  cited  in  the  notes  to  above  cases. 


SuRocco  V.  Geary. 

[3  Gaufobvxa,  69.] 

Authoeitibs  oy  Crrr  Who  Cause  to  be  Blown  uf  or  Dbstboted  any 
building  therein  situated,  for  the  purpose  of  preventing  the  spread  of  a 
conflagration,  are  not  liable  in  damages  to  the  owner  thereof. 

Buildings  on  Fire  or  Those  to  Which  Flames  are  about  to  be  Com- 
municated are  nuisances,  which  it  is  lawful  to  abate.  The  private  rights 
of  the  owners  in  such  case  must  yield  to  the  public  convenience  and 
the  interests  of  society. 

I>ESTRUCTI0N  OF  BuiLDINO  TO  PREVENT  SfRSAD  OF  CONFLAGRATION  to  not 

**  a  taking  of  private  property  for  public  use,"  within  the  meaning  of  the 
constitution  requiring  compensation  to  be  made  in  such  cases. 

Necessity  of  Tearing  down  Building  to  Prevent  Spread  of  Confla- 
gration must  be  judged  of  by  the  party  so  doing,  regulated  by  the  exi* 
gencies  of  the  case,  and  must  be  clearly  shown.  If  the  building  to  torn 
down  without  actual  or  apparent  necessity,  the  party  would  be  liable  in 
an  action  of  trespass. 

Proof  that  House  would  have  been  Consumed  had  It  been  Left 
Standing  to  sufficient  to  establish  the  necessity  of  tearing  it  down  to 
prevent  the  spread  of  a  conflagration. 

Party  can  not  Recover  for  Value  of  Goods  Which  He  might  have 
Saved  from  a  building  destroyed  to  prevent  the  spread  of  a  fire.  The 
goods  are  as  much  subject  to  the  necessities  of  the  occasion  as  the  building 
in  which  they  are  situate. 

Defekdakt  Geary  was  alcalde  of  the  city  of  San  Francisco,  and 
in  June,  1849,  caused  the  house  of  plaintiff  to  be  blown  up  with 
gunpowder  for  the  purpose  of  preventing  the  spread  of  a  fire 
then  raging  in  that  city.  It  appeared  at  the  trial,  upon  the 
question  of  the  necessity  of  blowing  up  the  building,  that  the 
fire  reached  the  site  of  the  building  a  few  minutes  after  its  de- 
struction,  and  that  unless  it  had  been  so  destroyed  it  would 
surely  have  been  consumed.  The  court  below  found  for  plaint* 
iff,  and  defendant  took  this  appeal. 

Am.  Dxa  Vol.  LyiII-26 
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DwineUe  and  EoU^  for  the  appellant. 
No  brief  on  file  for  the  respondent. 

By  Court,  Mubbay,  0.  J.  This  was  an  action  commenced  in 
the  court  below  to  recover  damages  for  blowing  up  and  destroy- 
ing the  plaintiff's  house  and  properly  during  the  fire  of  the 
twenty-fourth  of  December,  1849. 

Oeary,  at  that  time  alcade  of  San  Francisco,  justified,  on 
the  ground  that  he  had  authority,  by  virtue  of  his  office,  to  de- 
stroy said  building,  and  also  that  it  had  been  blown  up  by  him  te 
stop  the  progress  of  the  conflagration  then  raging. 

It  was  in  proof  that  the  fire  passed  over  and  burned  beyond 
the  building  of  the  plaintiffs,  and  that  at  the  time  said  building 
was  destroyed  they  were  engaged  in  removing  their  property, 
and  could,  had  they  not  been  prevented,  have  succeeded  in  remov- 
ing more  if  not  all  of  their  goods. 

The  cause  was  tried  by  the  court  sitting  as  a  jury,  and  a  verdict 
rendered  for  the  plaintiffs,  from  which  the  defendant  prosecutes 
this  appeal  under  the  practice  act  of  1850. 

The  only  question  for  our  consideration  is,  whether  the  person 
who  tears  down  or  destroys  the  house  of  another  in  good  faith, 
and  under  apparent  necessity,  during  the  time  of  a  conflagra- 
tion, for  the  purpose  of  saving  the  buildings  adjacent  and  stop- 
ping its  progress,  can  be  held  personally  liable  in  an  action  by 
the  owner  of  the  property  destroyed. 

This  point  has  been  so  well  settled  in  the  courts  of  New  York 
and  New  Jersey  that  a  reference  to  those  authorities  is  all  that 
is  necessary  to  determine  the  present  case. 

The  right  to  destroy  property  to  prevent  the  spread  of  a  con- 
flagration has  been  traced  to  the  highest  law  of  necessify  and 
the  natural  rights  of  man,  independent  of  society  or  civil  gov- 
ernment. ''It  is  referred  by  moralists  and  jurists  to  the  same* 
great  principle  which  justifies  the  exclusive  appropriation  of  a. 
plank  in  a  shipwreck,  though  the  life  of  another  be  sacrificed;* 
with  the  throwing  overboard  goods  in  a  tempest  for  the  safety 
of  a  vessel;  with  the  trespassing  upon  the  lands  of  another  to 
escape  death  by  an  enemy.  It  rests  upon  the  maxim,  NecessUaa 
indiwU  privilegium  quoad  jura  privata." 

The  common  law  adopts  the  principles  of  the  natural  law,  and 
places  the  justification  of  an  act  otherwise  tortious  precisely  on 
the  same  ground  of  necessity:  See  American  Print  Works  v. 
Lawrence,  1  Zab.  248,  and  the  cases  there  cited. 

This  principle  has  been  familiarly  recognized  by  the  books 
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from  the  time  of  the  Ccae  of  the  Prerogative  of  ike  King  in  SaU- 
peter,  12  Co.  13;  and  the  instances  of  tearing  down  houses  to 
prerent  a  conflagration,  or  to  raise  bulwarks  for  the  defense  of  a 
cify,  are  made  use  of  as  illustrations,  rather  than  as  abstract 
cases,  in  which  its  exercise  is  permitted.  At  such  times  the  in* 
dividual  rights  of  property  give  way  to  the  higher  laws  of  im- 
pending necessity. 

A  house  on  fire,  or  those  in  its  immediate  vicinity,  which 
serve  to  communicate  the  flames,  becomes  a  nuisance  which  it  is 
lawful  to  abate,  and  the  private  rights  of  the  individual  yield  to 
the  considerations  of  general  convenience  and  the  interests  of 
society.  Were  it  othenvise,  one  stubborn  person  might  involve 
a  whole  city  in  ruin  by  refusing  to  allow  the  destruction  of  a 
building  which  would  cut  off  the  flames  and  check  the  progress 
of  the  fire,  and  that  too,  when  it  was  perfectly  evident  that  his 
building  must  be  consumed. 

The  respondent  has  invoked  the  aid  of  the  constitutional  pro- 
vision which  prohibits  the  taking  of  private  property  for  public 
use  without  just  compensation  being  made  therefor.  This  ia 
not  "a  taking  of  private  property  for  public  use,"  within  the 
meaning  of  the  constitution. 

The  right  of  taking  individual  property  for  public  purposes 
belongs  to  the  state  by  virtue  of  her  right  of  eminent  domain, 
and  is  said  to  be  justified  on  the  ground  of  state  necessity;  but 
this  is  not  a  taking  or  a  destruction  for  a  public  purpose,  but  a 
destruction  for  the  benefit  of  the  individual  or  the  city,  but  not 
properly  of  the  state. 

The  counsel  for  the  respondent  has  asked.  Who  is  to  judge 
of  the  necessity  of  the  destruction  of  property  ? 

This  must,  in  some  instances,  be  a  difficult  matter  to  deter- 
mine. The  necessity  of  blowing  up  a  house  may  not  exist,  or 
be  as  apparent  to  the  owner,  whose  judgment  is  clouded  by  in- 
terest and  the  hope  of  saving  his  property,  as  to  others.  In  all 
such  cases,  the  conduct  of  the  individual  must  be  regulated  by 
his  own  judgment  as  to  the  exigencies  of  the  case.  If  a  build- 
ing should  be  torn  down  without  apparent  or  actual  necessity, 
the  parties  concerned  would  undoubtedly  be  liable  in  an  action 
of  trespass.  But  in  every  case  the  necessity  must  be  clearly 
shown.  It  is  true,  many  cases  of  hardship  may  grow  out  of 
this  rule,  and  property  may  often  in  such  eases  be  destroyed, 
without  necessity,  by  irresponsible  persons,  but  this  difficulty 
would  not  be  obviated  by  making  the  parties  responsible  in 
every  case,  whether  the  necessity  existed  or  not. 
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The  legislature  of  the  state  possess  the  power  to  regalate  this 
subject  by  providisg  the  manner  in  which  buildings  may  be 
destroyed,  and  the  mode  in  which  compensation  shall  be  made; 
and  it  is  to  be  hoped  that  something  will  be  done  to  obviate  the 
difficulty,  and  prevent  the  happening  of  such  events  as  those 
supposed  by  the  respondent's  counsel. 

In  the  absence  of  any  legislation  on  the  subject,  we  are  com- 
pelled to  fall  back  upon  the  rules  of  the  common  law. 

The  evidence  in  this  case  clearly  establishes  the  fact  that  the 
blowing  up  of  the  house  was  necessary,  as  it  would  have  been 
consumed  had  it  been  left  standing.  The  plaintiffs  can  not  re- 
cover for  the  value  of  the  goods  which  they  might  have  saved; 
they  were  as  much  subject  to  the  necessities  of  the  occasion  as 
the  bouse  in  which  they  were  situate;  and  if  in  such  cases  a 
party  was  held  liable,  it  would  too  frequently  happen  that  the 
delay  caused  by  the  removal  of  the  goods  would  render  the  de- 
struction of  the  house  useless. 

The  court  below  clearly  erred  as  to  the  law  applicable  to  the 
facts  of  this  case.  The  testimony  will  not  warrant  a  verdict 
against  the  defendant. 

Judgment  reversed. 

HXTDENFELDT,  J.,  COnCUTTed. 

DflSTBUcnoN  OF  PaoPKRTT  IN  Case  OF  FiBB. — "The  rights  of  property 
must  in  many  cases  be  made  subservient  to  the  public  welfare.  On  this 
ground  rests  the  right  of  public  necessity  which  is  recognized  as  part  of  our 
law.  In  the  exercise  of  this  right  houses  may  be  razed  to  prevent  the 
spread  of  a  conflagration,  and  no  action  lies  at  common  law  by  the  individual 
who  sustains  injury  thereby:**  Note  to  Hale  v.  Lawrence,  47  Am.  Dea  190, 
note  207.  Nor  are  municipal  corporations  liable  for  the  acts  of  their  officers 
in  tearing  down  buildings  for  the  above  purpose:  Id.  In  this  note  the  ques- 
tion of  statutes  authorizing  destruction  of  property  in  case  of  fire  is  discussed. 
See  also  CUy  Hr^  Ins.  Co,  v.  Corlies,  34  Id.  258.  The  case  of  American  PrhU 
Works  V.  Latorence,  3  Zab.  590;  S.  C,  57  Am.  Dec.  420,  is  a  leading  authority 
upon  this  question,  and  harmonizes  with  the  principal  case. 


Cavillaud  v.  Tale. 

[3  Oalxvobhza,  106.] 
DlGLABATION    AGAINST    AtTORNET    FOR    NeOUOEMCB    NbZD    OnLT    9eATI 

generally  that  he  was  retained,  without  averring  specially  that  any  re- 
tainer fee  was  paid. 
Declaration  against  Attorney  for  Negligence,  which  alleges  that  he 
was  retained  in  consideration  of  certain  fees  and  rewards  to  be  paid  him, 
should  state  the  time  at  which  such  payment  should  be  made*  as  in  the 
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absence  of  an  agreement  to  the  oontrary  an  attorney  to  always  entitled 
to  hia  retainer  fee  in  advance.  The  payment  of  such  fee  ahoiild  be  al* 
leged  as  poeitively  aa  the  performance  of  any  other  condition  precedent. 

The  complaint  in  this  case  alleges  that  the  defendant  was 
employed  as  an  attorney  to  take  and  perfect  a  certain  appeal, 
for  certain  reasonable  fees  and  rewards  therefor  to  be  paid 
to  him;  that  he  accepted  and  entered  upon  such  retainer 
and  employment;  that  he  neglected  his  duty  in  said  matter, 
without  notice  to  plaintiff,  whereby  said  appeal  was  dismissed, 
etc.  Defendant  demurred  to  this  complaint,  upon  the  ground 
that  it  did  not  show  that  plaintiff  ever  paid  defendant  any  com- 
pensation  or  reward  for  the  alleged  sendees  agreed  to  be  per- 
formed. This  demurrer  was  overruled  by  the  district  court,  and 
defendant  appealed. 

Held  and  Ibwnsend,  for  the  appellant. 
Swezey^  for  the  respondent. 

By  Court,  Hetdekfeldt,  J.  The  demurrer  to  the  declaration 
was  well  taken.  In  declaring  against  an  attorney  for  negligence, 
it  is  only  necessary  to  aver  generally  that  he  was  retained, 
without  stating  specially  that  a  retaining  fee  was  paid.  But 
the  averment  here  goes  further,  and  shows  that  the  employment 
or  engagement  of  the  defendant  was  in  consideration  of  certain 
reasonable  fees  and  rewards  to  be  paid  him.  No  future  time  ia 
stated  as  having  been  agreed  upon  for  the  payment  of  the  fee, 
and  the  inference  must  be  that  it  was  to  be  paid  before  the 
services  were  rendered,  because  an  attorney  is  always  entitled  to 
his  retaining  fee  in  advance,  unless  he  stipulates  to  the  con- 
trary. Therefore,  the  declaration  averring  that  the  fee  was  to 
be  paid  should  also  have  averred  the  payment,  as  distinctly  as 
the  performance  of  any  other  condition  precedent  is  necessaiy 
to  be  stated. 

Judgment  overruling  demurrer  is  reversed,  with  costs. 

Wells,  J.,  concurred. 


BUBNHAM  V.   HaTB. 

[3  Gauvobhia,  lift.] 
06UBT    HAS    LkOAL    DISCRETION     TO    AlLOW    AmBNDHEVT    OF    CoST    BiLl 

and  the  affidavit  accompanying  it»  under  the  sixty-eighth  section  of 
the  practice  act,  and  party  can  not  say  that  this  discretion  has  been 
abused  when  it  resulted  in  the  reduction  of  the  amount  of  the  ooets  as 
to  him. 
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TnoE  wiTHiir  WmoH  to  Fujb  Cost  Bill  ib  not  Enlabosd,  after  th« 
ezpirstioii  of  that  time,  by  granting  leave  to  amend  a  bill  duly  filed, 
aa  the  amendment  relates  back  to  the  time  of  filing  the  original  of 
which  it  ia  a  part. 

Iw  Obiginal  AFFiDAvrr  to  Cost  Bill  be  Nulutt,  defendant  should 
treat  it  as  such,  and  take  the  proper  steps  to  set  it  aside;  bat  by  moving 
to  retax,  he  brings  it  before  the  court  of  his  own  motion,  and  it  is  proper 
for  the  court  to  grant  leave  to  amend  said  bill,  or  to  make  snoh  other 
order  as  in  its  discretion  it  deems  necessary. 

Affidavit  to  Bill  of  Costs  can  be  made  by  the  attorney  of  the  prevailing 
party,  under  the  statute. 

All  Sictions  of  Aot  should  be  Construed  Tooetheb,  and  each  section 
should  receive  such  a  construction  as  will  make  it  conform  to  common 
sense  and  justice. 

This  appeal  is  taken  from  the  action  of  the  snperior  court  in 
allowing  and  entering  up  judgment  upon  a  certain  cost  bill. 
The  case  in  which  the  costs  accrued  was  tried  in  May,  1852,  and 
on  the  fifth  day  of  that  month  a  verdict  was  rendered  for  the 
plaintiffs  therein  for  four  thousand  dollars,  and  four  hundred 
and  nine  dollars  and  eighty  cents  costs  and  disbursements. 
On  the  sixth  day  of  May  a  cost  bill  was  filed,  the  items  of  which 
amounted  to  four  hundred  and  nine  dollars  and  eighty  cents, 
and  an  affidavit  was  appended  thereto  which  stated  substantially 
that  '*  G.  W.  Beck,  being  duly  sworn,  deposeth  and  saith  that 
the  above  bill  of  costs  is  true  and  correct  to  his  best  knowledge 
and  belief,"  which  was  signed  and  sworn  to.  Beck  was  the  at- 
torney for  the  plaintiff.  On  the  twenty-second  day  of  May 
defendant  moved  the  court  to  retax  this  cost  bill,  and  this  mo- 
tion was  argued  by  the  respective  counsel.  May  26th  the 
<30urt  granted  leave  to  the  plaintiff  to  amend  his  bill  and  his 
affidavit  thereto.  Plaintiff  did  so,  and  on  the  same  day  filed 
his  amended  cost  bill  in  the  court,  by  which  he  reduced  the 
amount  of  said  bill  twenty  dollars.  The  affidavit  was  also  co]> 
rected  so  as  to  include  the  statement  that  "  the  items  of  the 
foregoing  bill  of  costs  are  correct,  to  his  best  knowledge  and 
belief,  and  that  the  disbursements  have  necessarily  been  in- 
curred in  this  action,"  which  statement  it  appears  the  statute 
required.  This  affidavit  was  also  made  by  Beck.  This  appeal 
is  taken  by  the  defendant  from  the  order  of  the  court  of  May 
26th,  allowing  plaintiffs'  counsel  leave  to  amend. 

Burham  and  Reedy  for  the  appellants. 

Clarke  Taylor y  and  Bickle,  for  the  respondents. 

By  Court,  Wells,  J.  Upon  an  examination  of  this  case,  on 
rehearing,  I  am  satisfied  that  the  decision  heretofore  rendered 
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by  this  court  by  my  associates  was  correct,  and  should  be  ad- 
hered to. 

The  court  below,  in  allowing  the  plaintiff  to  amend  his  bill  of 
costs,  and  the  affidayit  accompanying  it,  exercised  a  legal  dis- 
ci^tion  which  it  was  competent  for  it  to  do,  by  virtue  of  the 
sixty-eighth  section  of  the  practice  act,  and  the  defendant  can 
not  say  that  such  discretion  was  abused,  inasmuch  as  it  resulted 
to  his  benefit  by  the  reduction  of  the  amount  of  charges  against 
him.  Nor  can  it  be  said  that  the  allowing  of  such  amendments 
was  an  enlarging  of  the  time  fixed  by  statute  for  the  delivering 
of  the  memorandum  and  affidavit  to  the  clerk.  The  original 
memorandum  and  affidavit  were  delivered  within  the  time  speci- 
fied, and  the  filing  of  the  amendments  related  back  to  the  time 
of  filing  the  originals,  of  which  they  merely  formed  a  part.  This 
was  not  an  enlarging  of  the  time  such  as  was  contemplated  by 
the  decision  in  the  case  of  Jackson  v.  Wisebum,  6  Wend. 
136;  and  therefore  the  rule  in  that  case  does  not  apply. 

If  the  original  affidavit  was  a  nullity,  and  the  defendant  in- 
tended to  take  advantage  of  it,  he  should  have  treated  it  as 
such,  and  have  taken  proper  steps  to  set  aside  the  judgment,  or 
appealed  therefrom,  on  the  ground  that  the  costs  had  been 
waived  by  operation  of  the  statute;  but  having  moved  for  a  re- 
taxation  of  the  costs,  and  the  bill  being  upon  his  own  motion 
before  the  court  for  that  purpose,  it  was  proper  that  such  order 
should  be  made  and  such  amendment  allowed  as  in  the  discre- 
tion of  the  court  was  just  and  necessary  in  the  premises. 

It  is  objected  that  the  amended  affidavit  is  equally  void,  it  not 
having  been  sworn  to  by  the  parly,  as  required  by  the  statute, 
but  by  one  of  his  attorneys,  and  we  are  referred  to  several  other 
sections  of  the  practice  act  to  show  that  in  every  instance  where 
an  oath  is  not  made  by  the  party  himself,  the  statute  expressly 
authorizes  some  other  person  to  make  it;  but  this  fact,  instead 
of  sustaining  the  objection,  affords  a  good  reason  why,  in  this 
instance  also,  the  affidavit  may  be  made  by  some  person  other 
than  the  party,  by  his  attorney,  or  some  one  else,  in  his  behalf, 
who  had  knowledge  of  the  facts.  In  construing  the  statute,  we 
must  consider  the  sections  together,  and  that  interpretation 
should  be  placed  upon  the  language  which  will  give  the  partic- 
ular section  utility  and  effect,  and  which  at  least  will  make  it 
compatible  with  common  sense  and  the  plainest  dictates  of  jus- 
tice. Such  a  construction  as  the  defendant  would  have  placed 
upon  it  would  render  this  section  in  most  cases  impracticable; 
in  many,  unjust;  in  some,  inoperative  and  nugatory;  and  in  all, 
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inconvenient.  It  wotdd  deprive  an  absent  or  non-resident 
party  entirely  of  his  right.  Indeed,  it  would  operate  as  a  denial 
of  such  right  to  every  party,  unless  he  was  prepared  to  swear  to 
a  bill  of  costs,  of  the  correctness  of  which  he  could  seldom  by 
any  possibility  have  the  remotest  personal  knowledge.  The 
fees  and  disbursements  expended  in  the  preparing  of  a  cause  for 
trial,  and  in  the  trial  and  general  management  of  it,  .are  almost 
universally  paid  out  by  the  attorney;  and  how  can  another  party- 
be  supposed  to  know  what  amounts  are  thus  paid  ?  It  would 
be  a  novel  thing  to  require  a  party  in  all  cases  to  swear  to  the 
correctness  of  the  items  of  his  attorney's  bill  of  costs.  Such  a 
thing  was  never  required  by  any  law  that  was  ever  heard  of  be- 
fore, and  such  as  I  can  not  admit  was  intended  by  any  legislator 
in  his  senses  who  had  a  Voice  in  framing  the  act  under  consid* 
eration. 

HETDENnsLDT,  J.,  coucurred. 


Amendments  asb  Labobly  within  DiscBsnoN  of  Nisi  Pbius  Coubt; 
bat  this  is  a  legal  discretion,  which  if  abused  will  be  corrected  on  appeal: 
Robbins  v.  Treadway^  19  Am.  Dec  152. 

Statutes  in  Pari  Materia  should  be  Construed  Together  as  if  they 
were  but  one  act:  MeCartee  v.  Orphan  Asylum  8oc,,  18  A.m.  Dec  516;  Montes- 
quieu v.  HeU,  23  Id.  471;  see  also  Warder  v.  AreU,  I  Id.  488;  and  Saul  v. 
His  Creditors^  16  Id.  212.  The  principal  case  is  cited  as  an  example  of  the 
manner  in  which  statutes  should  be  construed,  in  Catterton  v.  Mead^  22  CaL 
98,  and  Cormerais  v.  OeneUa,  Id.  126. 

Statutes  Authorizing  Vacation  and  Setting  aside  of  Judgments 
BY  Default. — In  a  number  of  states  statutes  have  been  passed  for  the  pur- 
pose of  relieving  a  defendant  under  certain  circumstances  from  the  effects  of 
a  judgment  or  decree  obtained  against  him  by  default.  In  New  York,  North 
Carolina,  and  Wisconsin  these  statutes  provide  that  the  court  may  "in  its 
discretion,  and  upon  such  terms  as  may  be  just,  at  any  time  within  one  year 
after  notice  thereof,  relieve  a  party  from  a  judgmont,  order,  or  other  pro- 
ceeding taken  against  him  through  his  mistake,  inadvertence,  surprise,  or 
excusable  neglect:"  Bev.  Stat,  of  Wis.,  c.  125,  sec.  38;  Code  of  New  York, 
sec.  174;  C  C.  P.  of  N.  C,  sec.  133.  The  provisions  of  the  California  and' 
Indiana  statutes  were  formerly  identical  with  the  above,  except  that  the  pro- 
ceeding to  set  aside  the  default  should  have  been  commenced  within  one  year 
from  the  rendition  of  the  judgment:  C.  C.  P.  of  Ind.,  sec  99;  C.  C.  P.  of 
Cal. ,  sec.  473  (sec.  68  old  Practice  Act).  But  the  California  law  was  amended 
in  March,  1880,  and  now  provides  that  application  for  relief  must  be  made 
within  a  reasonable  time,  *'but  in  no  case  exceeding  six  months  after  such 
judgment,  order,  or  proceeding  was  taken:"  See  C.  C.  P.,  sec  473,  as  amended 
at  that  date. 

The  Indiana  statute  was  also  amended,  but  note  the  difference  in  the 
policy  of  the  two  legislatures.  This  statute  as  amended  changed  the  discre- 
tionary power  of  the  court  to  an  absolute  command,  and  extended  the  time 
within  which  to  apply  for  relief  to  two  years:  Ind.  Acts  1867)  p.  100;  Smith 
V.  Noe,  30  Ind.  117;  Temple  v.  Irvine,  34  Id.  412. 


April,  185a]  BaRNHAH  v.  Hats.  393 

The  Ohio  and  Iowa  ttatntes  provide  that  after  the  term  at  which  a  final 
Jadgment  has  been  rendered,  the  oonrt  shall  have  power  to  vacate  or  modify 
snch  jadgment.  "For  fraud  practiced  by  the  anooeesfal  party  in  obtaining 
the  judgment  or  order,'*  or  "for  unavoidable  casualty  or  misfortune  prevent- 
ing the  party  from  proeecutiug  or  defending:''  Laws  of  Iowa,  Rev.  of  1860 
sec.  3490;  Bev.  Stat  of  Ohio,  1880^  sec.  5354.  In  Vermont  the  statute  givei 
the  county  court  the  power  to  hear,  try,  and  determine  a  case  in  which  6nal 
jadgment  has  been  rendered  by  a  justice  of  the  peace,  by  default,  and  where 
the  defendant  has  been  unjustly  deprived  of  his  day  in  court  by  fraud,  acci* 
dent,  or  mistake,  or  when  tiie  party  has  been  prevented  from  taking  an  appeal 
from  the  same  cause:  Bev.  Stat  of  Vt.  of  1863,  p.  334;  see  also  sec.  68, 
Practice  Act  of  Nevada;  Laws  of  Missouri,  Bev.  SUt.  1835,  p.  460,  sec.  31. 

The  provisions  of  these  statutes  do  not  apply  to  motions  made  during  the 
term  at  which  the  judgment  was  entered:  McCuUoch  v.  Doak,  68  N.  C.  267; 
nor  do  they  preclude  a  party  in  a  proper  case  from  obtaining  relief  in  equity 
after  the  time  for  applying  for  relief  under  these  statutes  has  elapsed,  pro- 
vided proper  reasons  are  shown  for  not  making  such  application:  Freeman  on 
Judgments,  sec.  105;  JHH.  Tovcn,  v.  WTuU^  42  Iowa,  608;  Bcmd  v.  Epley,  48 
Id.  600;  Baker  v.  Biardan,  3  West  Coast  Rep.  (CaL)  210.  But  these  sUtutes 
do  not  authorize  the  court  at  a  subsequent  term  to  set  aside  a  jadgment  duly 
rendered  for  mere  errors  of  law  committed  by  the  court;  such  relief  must 
be  confined  to  cases  where  the  judgment  was  taken  against  a  party  through 
his  "mistake,  inadvertence,  surprise,  or  excusable  neglect:**  Loofnis  v,Bice, 
37  Wis.  262;  Spafford  v.  City  qfJaneaviOe,  15  Id.  477;  jEtna  /iw.  Co.  v.  Mc- 
Cormaek,  20  Id.  265;  London  v.  Burke,  33  Id.  452;  Flandem  v.  Sherman^  13 
Id.  675;  Hartshorn  v.  The,  M.  ds  St,  P,  R'y  Co,,  23  Id.  602;  ForneUe  v.  Car- 
michaeh  38  Id.  236;  Van  Dresar  v.  Coyle,  Id.  672.  So  after  an  appeal  has 
been  taken  to  the  supreme  court,  the  judge  of  the  lower  court  haa  no  power 
to  set  aside  the  judgment:  Ider  v.  Broum,  69  N.  0.  125.  Nor  do  the  pro- 
visions of  the  statutes  here  treated  of  apply  to  judgments  of  divorce: 
Ewuig  V.  Ewmg,  24  Ind.  468.  As  a  geneia!  rule,  laches  will  bar  the  ap- 
plicant's claim  for  relief:  Jowl  v.  Mortimer ,  29  La.  Ann.  206;  WUliatM  v. 
WUliamSy  70  N.  C.  665;  Bratiford  t.  Cott,  77  Id.  72;  but  in  Iowa  the  court 
laid  down  the  rule  that  "laches  will  not  be  imputed  in  the  exercise  of  a  legal 
right  within  the  time  prescribed  by  the  statute:"  IVte  Ind.  S.  D.  of  R,  R,  v. 
Schreiner,  46  Iowa,  172.  The  power  of  the  court,  for  any  of  the  statutory 
reasons,  to  relieve  a  party  from  a  jadgment  taken  against  him  must  be  exer- 
cised within  the  time  provided  in  the  statute,  and  not  only  must  the  motion 
be  made  but  be  brought  to  a  hearing  within  that  time:  Knox  v.  Clifford,  41 
Wis.  458;  ChaOoner  v.  Howard,  Id.  355;  WooUey  v.  WooOey,  12  Ind.  6G3. 
But  in  Wisconsin,  after  the  dismissal  of  the  first  motion  without  prejudice, 
a  new  motion  was  made  after  the  expiration  of  the  statutory  period,  and  was 
allowed,  as  being  in  the  nature  of  an  amenument  or  continuance  of  the  old 
motion:  BuiUr  v.  MiteheU,  17  Wis.  52.  See  also  Howtll  v.  Harrell,  71  N. 
C.  161. 

DiacRvnov  of  Goubt. — The  granting  or  refusing  of  an  order  vacating 
or  setting  aside  a  judgment  by  default  rests,  under  these  statutes,  in  the 
sound  discretion  of  the  court.  The  rule  governing  the  exorcise  of  this  dis* 
cretion,  as  laid  down  by  Mr.  Justice  Sanderson,  in  Bailey  v.  Taqffe,  29  Cal. 
422,  is  as  follows:  "The  discretion  intended,  however,  is  not  a  capricious  or 
arbitrary  discretion,  but  an  impartial  discretion,  guided  and  controlled  in  its 
exercise  by  fixed  legal  principles.  It  is  not  a  mental  discretion  to  be  exer- 
cised ex  gralia,  but  a  legal  discretion  to  be  exercised  in  conformity  with  tha 
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ipirit  of  the  law,  and  in  a  manner  to  subsenre,  and  not  to  impede  or  defeat, 
the  ends  of  snbfitantial  justice.  In  a  plain  case  this  discretion  has  no  office 
to  perform,  and  its  exercise  is  limited  to  doubtful  cases  where  an  impartial 
mind  hesitates.  If  it  be  doubted  whether  the  excuse  offered  is  sufficient  or 
not,  or  whether  the  defense  set  up  is  with  or  without  merit  inforo  legit,  when 
examined  under  those  rules  of  law  by  which  judges  are  guided  to  a  condn- 
sion,  the  judgment  of  the  court  below  will  not  be  disturbed.  If,  on  the  con- 
trary, we  are  satisfied  beyond  a  reasonable  doubt  that  the  court  below  has 
come  to  an  erroneous  conclusion,  the  party  complaining  of  the  error  is  as 
much  entitled  to  a  reversal  in  a  case  like  the  present  [an  appeal  from  an  order 
setting  aside  a  judgment  by  default]  as  in  any  other.**  See  abo  Freeman  on 
Judgments,  sec.  106;  Coleman  y.  Banhin,  37  Cal.  247;  Ldghionv,  Wood,  17 
Abb.  Pr.  177;  Johmon  v.  Eldred,  13  Wis.  482;  Boland  v.  Kreyenhagen,  18 
Gal.  455;  How  v.  Independence  Co.,  29  Id.  72;  HaiglU  v.  Oreen,  19  Id.  113; 
MullhoUand  v.  Heyneman,  Id.  605;  HtU  v.  Crump,  24  Ind.  291;  WcUaonx. 
San  Francisco  etc.,  41  Cal.  17;  Cooper  v.  Johnwm,  26  Ind.  247;  Seymour  v. 
Board  of  Supervisors,  40  Wis.  62;  Davis  v.  Heed,  32  Vt  785;  CarUde  v.  WU- 
kinson,  12  Ind.  91;  Hunter  v.  UllioU,  27  Id.  93;  Blake  v.  Stewart,  29  Id.  318. 
The  power  of  the  court,  however,  is  to  be  liberally  exercised:  Roland  v. 
Kreyenhagen,  18  Gal.  455;  Mason  v.  McNamara,  57  HI.  455;  for  "these 
statutes  are  remedial  in  their  character,  intended  to  furnish  a  simple,  speedy, 
and  efficient  means  of  relief  in  a  most  worthy  class  of  cases:**  Freeman  on 
Judgments,  sec.  106.  And  the  decree  of  the  conrt  in  diBposing  of  a  motion 
to  set  aside  a  default  will  not  be  disturbed,  except  in  case  of  gross  abuse  of 
the  discretion  of  the  court:  See  above  cases;  also  Carlisle  v.  WUHnaon, 
12  Ind.  91;  Griffith  v.  StaU,  Id.  548.  But  under  the  Indiana  statute,  as 
amended,  when  it  is  shown  that  the  default  was  taken  through  the  mistake, 
inadvertence,  surprise,  or  excusable  neglect  of  the  party  applying  for  relief, 
the  court  has  no  discretion,  but  must  grant  relief:  Bush  v.  Bushf  46  Id.  70; 
Cavanaugh  v.  T.  W.diW.B.  Co.,  49  Id.  149. 

Appeals. — ^The  finding  by  the  judge  of  the  lower  court  of  the  facts  which 
are  alleged  to  constitute  surprise,  mistake,  or  excusable  neglect  is  conclusive, 
and  can  not  be  appealed  from;  but  whether  such  facts,  when  found,  consti* 
tute  such  surprise,  etc.,  is  a  question  of  law,  and  from  the  decision  of  the 
judge  upon  it  an  appeal  may  be  taken:  Oriel  v.  Vernon,  65  N.  G.  76;  Powell 
V.  Weiih,  68  Id.  342;  Brown  v.  Vernon,  21  Vt.  68.  In  Wisconsin  it  is  held  that 
an  order  refusing  to  set  aside  a  judgment  by  default  is  an  order  affecting  a 
substantial  right,  and  is  appealable:  Johnson  v.  Eldred,  13  Wis.  482;  Levy  v. 
Ooldhurg,  40  Id.  308;  see  also  HUl  v.  Crump,  24  Ind.  291.  So,  aUo,  an  order 
vacating  a  judgment  by  default  is  appealable:  Bailey  v.  Taaffe,  29  Cal.  422; 
^tna  Life  Ins.  Co.  v.  McConnack,  20  Wis.  265.  But  in  Indiana,  upon  an 
appeal  from  an  order  vacating  a  judgment,  the  court  says:  "The  appeal  to 
this  court  is  premature.  The  order  of  the  court  setting  aside  the  default  and 
judgment  is  not  a  'final  judgment,'  from  which  an  appeal  lies  to  this  court 
The  question  involved  being  saved  by  a  proper  exception,  when  the  case  shall 
be  finally  disposed  of,  all  the  points  thus  saved  come  up  together:*'  Spaul- 
ding  v.  Thompson,  12  Ind.  477. 

AFFIDAVIT  OF  Mebits. — *'  Theso  statutes  are  to  be  employed  only  in  fur- 
therance of  justice,  and  never  for  the  purpose  of  enabling  a  party  to  raise 
some  technical  objection.  Even  when  the  statute  does  not  so  expressly  direct, 
no  judgment  will  be  opened  unless  it  is  shown  to  be  unjust.  *  Every  consid- 
^eration  of  exi>ediency  and  justice  is  opposed  to  opening  up  cases  in  which 
judgment  by  default  has  been  entered,  unless  it  be  made  to  appear  primm 
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fade  that  the  judgment  as  it  stands  is  nnjast:'  ParroU  ▼.  Den,  34  GkL  70; 
ThaUher  t.  Haun,  12  Iowa,  303;  Wootier  Coal  Co.  ▼.  IfeUon,  4  U.  C.  Pr.  Rep. 
343;  MuthoUamd  ▼.  Seoggin,  8  Neb.  202;  Andermm  v.  Beebe,  22  Kan.  7G8; 
NuiQCura  Ins.  Co.  v.  Bodeeker,  47  Iowa»  162;  ^oni;  q/*  StatuvUle  ▼.  /bo<,  77 
N.  C.  131;'*  Freeman  on  Judgments,  sec.  108.  In  Indiana  the  affidavit  mast 
set  out  the  matters  of  defense  upon  which  the  applicant  will  rely.  The  na- 
ture of  the  defense  must  be  shown;  it  is  not  sufficient  to  ayer  a  belief  in  a 
meritodous  defense:  Ocldberry  v.  Carter^  28  Ind.  59;  Froti  v.  Dodge,  15  Id. 
139;  see  also  Indiana  cases  cited  below.  In  CSalifomia»  however,  and  perhaps 
other  states,  a  different  rule  prevails,  and  an  affidavit  stating  that  the  case 
has  been  fnlly  and  fairly  stated  to  counsel,  who  has  advised  affiant  that  he 
has  a  good,  fall,  and  perfect  defense  on  the  merits,  is  sufficient  without  stat- 
ing the  facts  constituting  the  defense:  Woodward  v.  Backus,  20  GaL  137;  see 
other  California  cases  citeil  below.  But  whatever  rule  prevails  in  the  differ- 
ent states  with  regard  to  the  necessity  of  setting  out  the  matters  constitut- 
ing the  defense,  all  the  cases  unite  in  requiring  that  the  affidavit  should 
show  that  the  default  occurred  through  "surprise,  mistake,  inadvertence, 
or  excusable  neglect,"  and  state  the  facts  constituting  such  surprise,  etc. 
Upon  this  point,  and  as  to  the  general  requirements  of  the  affidavit  of 
merits,  see  Lake  v.  Jones,  49  Ind.  297;  Buck  v.  Havens,  40  Id.  221;  Phelps 
V.  Osgood,  34  Id.  150;  Nord  v.  Marty,  56  Id.  531;  Hasys  v.  Bank  ofStaJte,  21 
Id.  154;  Bass  v.  8mUh,  60  Id.  40;  T,  W.  A  W.  B.  Co,  v.  Gates,  32  Id.  238; 
JeUy  V.  Oaff,  56  Id.  331;  Sturgts  v.  Fay,  16  Id.  429;  Stevens  v.  Helm,  15  Id. 
183;  NuUing  v.  Losance,  27  Id.  37;  Ooldbenry  v.  Carter,  28  Id.  59;  Ih>si  v. 
Dodge,  15  Id.  139;  Taney  v.  Teter,  39  Id.  305;  BuOer  ▼.  MUeheU,  15  Wis. 
355;  PingerY.  Van  Click,  36  Id.  141;  BonneU  v.  Cray,  Id.  574;  Seymour  y. 
Board  of  Supenrisors,  40  Id.  62;  Stdson  v.  Baninn,  40  Id.  527;  Bailey  v. 
Taciffe,  29  Cal.  422;  ParroU  v.  Den,  34  Id.  79;  Lamh  v.  Nelson^  34  Mo.  501; 
Foster  v.  Martin,  20  Tex.  118;  People  v.  Bains,  23  Cal.  127;  Mowry  v.  Hill, 
11  Wis.  146;  Town  qfOrmo  v.  Ward,  19  Id.  232;  Burnham  v.  Smith,  11  Id. 
258;  McKinUy  v.  Tuttle,  34  Cal.  235;  Cook  v.  Phillips,  18  Tex.  31;  Butler  v. 
Mitchell,  15  Wis.  355;  Van  Home  v.  Montgomery,  5  How.  Pr.  238;  Dix  v. 
Palmer,  Id.  233;  EUis  v.  Jones,  6  Id.  296;  Orahb  v.  Crane,  5  111.  153;  Palmer 
v.  RusseU,  34  Mo.  476;  Hunt  v.  Wallis,  6  Paige,  371;  Stockton  v.  Williams, 
Harr.  (Mich.)  241;  McQaffigan  v.  Jenkins,  1  Barb.  31;  Rddy  v.  ScoU,  53  Cal. 
69;  Harlan  Y.  Smith,  6  Col.  173;  People  t.  O'Connell,  23  Id.  281;  SecUe  v. 
McLaughlin,  28  Id.  669;  Qreen  t.  Ooodhe,  7  Mo.  25;  i>tcnn  v.  Keegin,  4  111. 
292;  Richardson  v.  Finney,  6  Dana,  319;  Sheldon  v.  Campbell,  5  Hill,  508; 
POe  v.  Power,  1  How.  Pr.  53;  fTo^n  v.  Newsham,  17  Tex.  437;  McKinstry 
V.  Edwards,  2  Johns.  Cas.  113;  Spencer  v.  FFe&&,  1  Cai.  118;  Cogswell  v. 
TaTu^erfrfryA,  Id.  156;  Campbell  v.  CS^a7-ton,  29  Mo.  343;  Adams  v.  Hickman,  43 
Id.  168;  Qtttnn  v.  C/a«e,  2  Hilt  467;  <S<eioar«  v.  McMartin,  2  How.  Pr.  38; 
Bogardus  v.  Z)ot|r,  Id.  75;  Reese  v.  Mafioney,  21  Cal.  305;  i^i/^  v.  Alexan- 
der, Goxe,  400;  Stephens  v.  Helm,  15  Ind.  183;  Robinson  v.  Sinclair,  1  How. 
Pr.  106;  ^2&«r<i  v.  Pecik,  1  Id.  230;  I>ra|wr  v.  ^wAop,  4  B.  I.  489.  As  will 
be  seen  from  an  examination  of  the  above  cases,  the  formal  affidavit  of  merits, 
if  it  does  not  set  forth  the  facts  constituting  the  defense,  must  state  that  the 
defendant  has  fully  and  fairly  stated  the  case  to  his  counsel,  and  that  after 
such  statement,  he  is  advised  by  his  counsel  and  believes  that  he  has  a  good, 
fall,  and  perfect  defense  to  the  action  upon  the  merits.  See  also  Freeman 
on  Judgments,  sec.  108.  An  affidavit  which  avers  that  the  defendant  has 
*'  stated  his  defense  "  to  counsel,  etc.,  is  insufficient.  It  should  aver  that  he 
had  **  stated  the  case:"  Burnham  v.  Smith.  11  Wis.  258.    For  the  same 
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80D,  to  wit,  that  matters  stated  by  defendant  as  oonstitnting  his  defense 
might  be  true,  and  might  seem  to  constitute  a  sufficient  defense  to  the  action, 
yet  they  might  be  afifected  by  other  matters  in  avoidanoe  well  known  to  de- 
fendant, but  which  he  was  under  no  obligation  to  state,  a  verified  answer  has 
been  held  nut  to  obviate  the  necessity  for  an  affidavit  of  merits:  Mowry  v. 
Hill,  11  Wis.  146;  Jones  v.  Russell,  3  How.  Pr.  324.  But  it  seems  that  this 
rule  has  been  changed  by  statute  in  Wisconsin:  Town  of  Ormo  v.  Wart  1 ,  19 
Wis.  232.  So  an  affidavit  is  defective  which  states  that  defendant  has  stated 
"  his  case  in  this  cause"  to  his  counsel,  instead  of  "the  case.'*  Such  a  state- 
ment is  not  equivalent  to  the  averment  that  "he  has  stated  his  case  "  gener- 
ally: Ullis  v.  Jone^,  6  How.  Pr.  296.  An  affidavit  of  an  attorney  which 
states  that  from  an  examination  of  defendant's  case,  so  far  as  he  has  made 
such  examination,  ho  verily  believes  that  it  is  better  than  plaintifiTs  is  not 
sufficient.  It  is  defective  in  not  stating  whether  he  knew  anything  about 
plainti£f*s  case,  or  whether  his  examination  of  the  defendant's  was  elaborate 
or  meager:  Bailey  v.  Taaffe,  29  Cal.  422.  If  the  affidavit  is  made  by  any  othcif 
person  than  the  party  himself,  it  must  show  why  it  is  so  made,  and  the  facts 
constituting  the  meritorious  defense  must  be  within  the  knowledge  of  affiant, 
and  he  must  so  state  in  his  affidavit,  as  a  statement  tliat  the  principal  party 
has  fully  and  fairly  stated  his  case  to  affiant  would  amount  to  but  hearsay, 
and  be  entitled  to  no  weight:  Bailey  v.  Tac^ffe,  supra;  Hunt  v.  Wallis,  6 
Paige,  371.  The  affidavit  must  also  show  that  a  default  has  been  entered: 
Pike  V.  Power^  1  How.  Pr.  63.  It  also  appears  to  be  the  better  practice  to 
exhibit  to  the  court  the  proposed  answer  at  the  time  the  motion  ia  made. 
"  We  do  not  mean,  however,  to  say  that  this  latter  step  is  absolutely  neces- 
sary under  our  system.  We  design  merely  to  suggest  that  such  is  the  better 
practice,  and  is  in  accordance  with  the  practice  in  courts  of  equity  under  the 
old  system:"  Bailey  v.  Taaffe,  supra^  per  Justice  Sanderson;  Thatcher  v. 
Haun,  12  Iowa,  308;  Stockton  v.  Williams,  Harr.  (Mich.)  241;  Dunn  v.  Kee-, 
gin,  4  111.  292;  Levy  v.  Goldberg,  40  Wis.  308. 

CoNTBADiCTiNO  AFFIDAVIT  OF  Mebtts. — ^As  WO  have  sees  above,  the  affida- 
vits of  merits  consists  of — 1.  A  statement  in  substance  that  the  party  has  a 
meritorious  defense;  in  some  states  the  matters  constituting  the  defense 
must  be  stated;  but  for  the  purpose  of  contradiction  by  evidence  this  is  im* 
material;  and  2.  The  facts  upon  which  the  applicant  relies,  as  constituting 
the  **  surprise,  mistake,  inadvertence,  or  excusable  neglect,'*  from  the  effects 
of  which  he  seeks  to  be  relieved,  and  which  we  have  seen  must  always  be  set 
forth  in  fulL  Affidavits  or  other  evidence  are  never  received  for  the  purpose 
of  contradicting  the  first  averment.  Such  an  action  would  amount  to  a  trial 
of  the  action  upon  the  merits,  whicli  is  erroneous,  as  in  a  proper  case  the  de- 
fendant is  entitled  to  have  these  facts  passed  upon  by  a  jury:  Freeman  on 
Judgments,  sec.  109;  Hill  v.  Crump,  24  Ind.  291;  Lake  v.  Jones,  49  Id.  297; 
Buck  v.  Havens,  40  Id.  221;  I/ord  v.  Marty,  66  Id.  631;  Catlin  v.  Latson,  4 
Abb.  Pr.  248;  Oracier  v.  Weir,  45  Cal.  63;  HUl  v.  La  Crosse  d:  M.  B.  R,  Co., 
11  Wis.  214;  Bank  v.  Harrison,  4  U.  C.  Pr.  Eep.  331;  Wooster  Coal  Co. 
V.  Nelson,  Id.  343;  but  the  truth  of  the  facts  alleged  in  the  second  sub- 
division as  illustrated  above,  to  constitute  the  "surprise,  mistake,  inadver- 
tence, or  excusable  neglect,"  may  be  established  by  any  competent  evidence, 
and  lor  this  purpose  the  party  may  even  contradict  the  record:  Freeman  on 
Judgments,  sec.  109;  Mosncaux  v.  Brigham,  19  Vt.  467;  McKinley  v.  TuUle, 
34  Cal.  235;  Lake  v.  Jones,  49  Ind.  297;  Buck  v.  Havens,  40  Id.  221. 

Neglect  o:'  Attorney  No  Ground  for  Reusf.  '*The  neglect  of  the 
attorney  or  agent  is  uniformly  treated  aa  the  neglect  of  the  client,  except  in 
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Kcw  York:'*  Freeman  on  Judgments,  see.  112,  citing  Atuiin  ▼.  Ndaon,  11  Mo. 
192;  Kirbif  v.  ChadweU,  10  Id.  392;  MerriU  ▼.  Ptrfnom,  7  Minn.  493;  Jonet 
V.  Leech^  46  Iowa,  186;  Qherhe  v.  Jod,  59  Mo.  522;  MatUtu  v.  Toum  of  Cam- 
eron, 62  Id.  504;  Niagara  Ins.  Co.  v.  Hodeeker,  47  Iowa,  162;  see  also  SpatU- 
ding  v.  T'Aom/Mon,  12  Ind.  477;  Davidaon  v.  HfffroiK,  31  Vt.  687;  (7rWv.  Vtr- 
»w«,  65  N.  C.  76;  PeoyU  v.  /?atn«,  23  Cal.  127;  Babeock  v.  Brown,  25  Vt. 
550;  Burkt  v.  Stokely,  65  N.  G.  569.  In  People  v.  Bains,  supra,  the  attor^ 
ney  had  prepared  a  demnrrer,  but  had  failed  to  file  it,  haying  niiscalcnlated 
the  day  when  it  was  due;  and  in  Babeock  ▼.  Brown,  supra,  the  attorney  for- 
got the  time  and  day  of  the  trial:  in  each  case  held  iusnfficient  to  set  aside 
the  (lefaalt.  But  in  Oriel  v.  Femon,  65  N.  C.  76,  the  failure  of  an  attorney 
to  file  a  plea,  he  having  been  employed  to  do  so,  was  held  by  the  court  to 
constitute  surprise,  from  which  the  court  would  grant  relief.  But  in  gen- 
eral, no  mistake,  inadvertence,  or  neglect,  attributable  to  the  attorney,  can 
be  successfully  used  as  a  ground  for  relief,  unless  it  would  have  been  excusa- 
ble if  attributable  to  the  client:  SpoMldmg  v.  Thompson^  12  Ind.  477. 

What  Amounts  to  "Surprise,  Mistake,  Ikadvebtence,  or  Excusa- 
ble Neglect." — As  to  what  constitutes  such  "surprise,  mistake,  inadver- 
tence, or  excusable  neglect"  as  will  entitle  a  party  to  relief  under  the  statutes 
under  discussion,  see  Adams  v.  CUizens*  Stale  Banky  70  Ind.  89;  Harvey  v. 
Wilson,  44  Id.  231;  Barnes  v.  SmUh,  34  Id.  516;  Alvord  v.  Oere,  10  Id.  385; 
Briiftar  v.  Oalvin,  62  Id.  352;  Nord  v.  Marty,  56  Id.  531;  Hunter  v.  Francis, 
Id.  460;  Luscomb  r.  Malay,  26  Iowa,  444;  Frasitr  v.  WiUiams,  18  Ind.  416; 
Elsfon  v.  SdiiUmg,  7  Kobt  74;  Sharp  v.  May<yr  of  N.  Y.,  31  Barb.  578; 
Watson  V.  San  Francisco  etc.,  41  Cal.  17;  Deal  v.  Palmer,  68  N.  C.  215;  Bid- 
dleman  v.  Kewen,  2  Cal.  250;  People  v.  Ln/arge,  3  Id.  134;  McKinley  v.  Tul- 
iU,  34  Id.  235;  Radiff  y.  Baldwin,  29  Ind.  16;  ButUr  v.  MiUheU,  17  Wis.  52; 
Robertson  v.  Bergin,  10  Id.  402;  Langdon  v.  Bulloch,  8  Ind.  341;  Bertline  v. 
Dauer,  25  Wis.  486;  Johnson  v.  Eldred,  13  Id.  482;  HiU  v.  Crump,  24  Ind. 
291;  Sage  v.  Matheney,  14  Id.  369;  Montgomery  v.  Ellis,  6  How.  Pr.  326; 
Stafford  v.  McMillan,  25  Wis.  566;  Oreer  v.  Mayor  of  New  York,  4  Robt. 
675;  PeUigreio  v.  Mayor  o/N.  Y.,  17  How.  Pr.  492;  Levy  v.  Joyce,  1  Bosw. 
622:  Independent  School  District  v.  Schriener,  46  Iowa,  172;  Laithe  v.  McDon- 
ald, 12  Kan.  340.  As  an  illustration  of  the  cases  which  have  been  held 
within  the  statute,  see  RaU\ff  v.  Baldwin,  29  Ind.  16,  where  the  party  and 
bis  attorney  were  in  court  until  informed  by  the  judge  that  the  case  would 
not  be  tried  at  that  term,  whereupon  they  departed.  Subsequently  a  judge 
pro  tern,  allowed  a  default;  held,  that  it  should  be  set  aside.  In  Bristor  v. 
Oalvin,  62  Id.  352,  it  was  shown  that  the  applicant  had  with  reasonable  dil- 
igence employed  an  attorney  to  defend  him,  but  that  the  attorney  by  reason 
of  sickness  had  been  unable  to  do  so.  The  court  held  that  tbo  inadvertence 
of  the  attorney  should  l>o  regarded  as  the  inadvertence  of  the  client,  and  that 
be  was-cntitled  to  relief.  In  Nord  v.  Marty,  56  Id.  531,  the  applicant,  who 
was  a  German  with  a  very  imperfect  knowledge  of  the  English  language,  and 
with  very  little  business  knowledge  or  knowledge  of  legal  proceedings,  was 
relieved  upon  the  ground  of  ''excusable  neglect,"  upon  showing  that  when 
he  went  to  employ  counsel  to  defend  his  suit  he  was  met  by  plaintiff,  who 
talked  with  him  about  compromise,  told  him  '*  the  case  was  continued,"  and 
told  him  to  go  home  and  they  would  try  and  compromise.  Plaintiff's  coun- 
sel also  talked  with  him  about  a  compromise.  He  thus  failed  to  employ 
counsel  and  was  defaulted.  The  defcndaot  in  Hunter  v.  Francis,  Id.  460, 
had  from  time  to  time  made  payments  upon  a  note  which  his  sister  held 
against  him.     He  took  no  receipts  therefor,  as  perfect  confidence  existed  be- 
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tweea  them.  The  Bister  afterwards  bronght  salt  upon  this  note,  and  de- 
fendant residing  in  another  connty,  being  short  of  funds,  and  believing  his 
sister  would  give  him  proper  credits  upon  the  note,  failed  to  attend  court  and 
was  defaulted.  The  sister,  however,  giving  him  no  credits  upon  the  note, 
took  judgment  for  the  full  amount,  and  upon  showing  these  facts  it  was  held 
he  was  entitled  to  relief.  So  the  mistake  of  defendants  in  concluding  that 
the  judgment  would  not  be  entered  against  them  personally,  but  only  against 
them  as  trustees,  that  being  the  only  capacity  in  which  they  were  liable,  jus- 
tifies the  court  in  vacating  a  judgment  against  them  individually:  Butler  v. 
MitcJieU,  17  Wis.  52.  A  mutual  and  honest  mistake  between  an  attorney 
and  his  client  with  relation  to  the  attorney's  retainer,  whereby  the  client  was 
not  represented  at  the  trial,  is  a  suflScient  cause  for  vacating  the  judgment: 
McKinley  v.  TuUU,  34  Cal.  235. 

What  does  not  Constitutb  "SimPRiss,  Mistake,  Inadvsbtencb,  or 
Excusable  Neglect." — ^A  party  is  not  entitled  to  relief  for  any  of  the  above 
causes  when  he  has  simply  written  to  an  attorney  to  appear  in  a  cause  for 
him,  and  the  attorney  fails  to  do  so:  Burke  v.  Siohely,  65  N.  C.  669;  nor  is  a 
party  entitled  to  relief  upon  the  ground  of  "excusable  neglect"  where  he 
staid  away  from  court  because  he  knew  nothing  about  the  action  personally, 
and  expected  a  witness  whom  he  had  duly  summoned  would  attend,  but  who 
failed  to  do  so:  Wcuidell  v.  Wood,  64  Id.  624.  The  fact  that  the  preparation 
of  the  answer  required  more  than  ordinary  time,  and  during  a  portion  of  the 
time  limited  the  attorney  was  absent  from  home,  is  not  such  excusable  negli- 
gence as  would  justify  the  setting  aside  of  a  default:  Bailey  v.  Taaffe^  29  CaL 
422;  so  an  affidavit  by  defendant  that  he  was  under  the  impression  when 
he  retained  counsel  that  his  time  to  answer  had  not  expired,  that  he  was  ill 
at  the  time  the  summons  and  complaint  were  served  upon  him,  and  did  not 
recollect  the  precise  day,  is  insufficient:  EUiott  v.  Shaw,  16  Cal.  377;  a  mis- 
take as  to  the  court  in  which  an  action  is  pending  is  no  excuse:  RcberUon  v. 
Bergin,  10  Ind.  402;  nor  is  the  loss  of  a  note  constituting  a  defense  an  "un- 
avoidable casualty  or  misfortune,"  within  the  meaning  of  the  Iowa  statute: 
Miller  v.  Albaugh,  24  Iowa,  128;  so  where  the  defendant's  attorney  forgot 
the  day  of  the  trial,  it  was  held  insufficient:  Babcock  v.  Broum,  25  Vt.  550. 
For  further  cases  setting  forth  facts  which  do  not  come  within  the  statutes, 
see  Thatcher  v.  Haun,  12  Iowa,  308;  OrootemacU  v.  Tebel,  39  Wis.  576;  Siil' 
son  V.  Banlin,  40  Id.  527;  Clegg  v.  N.  Y,  White  8,  S,  Co,,  67  N.  C.  302; 
Harper  v.  Mallory,  4  Nev.  448;  Chase  v.  Swain,  9  Cal.  130;  Hay9  v.  Banky  21 
Ind.  154;  Haight  v.  Green,  19  Cal.  113;  Scale  v.  McLaughlin,  28  Id.  669;  BuHse 
V.  Stokely,  65  N.  C.  569. 


People  ex  bel.  Smith  v.  Olds. 

[8  Oauvobitia,  167.1 

Makdauus  Lies  Only  to  Prevent  Failure  or  Justice,  and  where  there 
is  not  a  specific  remedy  in  the  ordinary  course  of  law;  and  there  should 
be  not  only  a  lack  of  a  specific  legal  remedy,  but  there  should  be  a  speci- 
fic legal  right. 

Sectiok  468  OF  Practice  Act  is  but  a  reaffirmance  of  the  common 
law.  It  provides  that  the  writ  of  mandamus  *' shall  be  issued  in  all 
cases  where  there  is  not  a  plain,  speedy,  and  adequate  remedy  in  tb« 
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ordinary  cotine  of  law.'*    It  shall  iarae  in  no  other  cases  than  thosa 

therein  provided  for. 
Title  to  Offick  in   PosaxssiON   or  Another,  exercising  the  dnties  as 

officer  de  facto,  can  not  be  tried  npon  mcmdamuB,  Farther,  the  writ  will 

not  lie  in  this  case,  as  the  statute  provides  a  plain,  speedy,  and  adequate 

remedy. 
Ha  ndamus  can  Orvs  No  Right,  not  even  the  right  of  possession,  although 

it  may  enforce  one. 
Quo  Waskakto  is  Pbopeb  Remedy  to  Tbt  Title  to  Office. 
Mandamus  does  not  Lie  to  Admit  One  Person  into  Office  which  is 

already  filled  by  another  as  officer  de  facto. 
Distinction  between  Mandamus  and  Quo  Warranto  exists  as  much 

under  car  statute  as  at  common  law. 

Appeal  from  the  fourth  judicial  district.  The  opinion  states 
the  necessary  facts. 

Boies  and  OorJiam,  for  the  relator. 
Cooke,  for  the  defendant. 

By  Court,  Wblls,  J.  This  is  an  application  for  an  altematlTe 
mandamus  to  the  defendant,  to  compel  him  to  hand  over  to  the 
relator  the  books  and  papers  of  the  office  of  the  clerk  of  the 
superior  court  of  the  city  of  San  Francisco,  and  to  allow  him  to 
enter  upon  the  discharge  of  said  office,  to  which  he  claims  to 
have  been  elected. 

To  the  general  allegations  contained  in  the  application  of  the 
relator,  the  defendant  filed  a  general  demurrer,  on  the  ground 
that  the  relator  should  have  sought  his  remedy  against  the  de- 
fendant by  an  action  upon  information  in  the  nature  of  a  quo 
warranto,  and  not  by  a  writ  of  mandamus;  and  also  a  general 
answer  denying  the  facts  on  which  the  election  is  claimed;  to 
which  the  relator  has  demurred  and  also  replied. 

The  court  below  sustained  the  demurrer  and  dismissed  the 
petition,  on  the  ground  that  the  proceeding  by  mandamus  was 
not  the  proper  remedy,  and  we  are  asked  on  appeal  to  reverse 
this  decision. 

It  is  contended,  on  the  part  of  the  appellant,  that  the  writ  of 
mandamus  is  the  proper  remedy  both  at  common  law  and  under 
the  statute  of  this  state;  that  the  statute  is  explicit,  and  gives 
this  remedy  in  precisely  such  a  case  as  this. 

At  common  law,  the  proceeding  by  mandamus  was  employed 
as  a  supplemental  and  extraordinary  writ  of  a  remedial  character, 
and  was  resorted  to  early  in  the  annals  of  English  jurisprudence, 
from  the  necessity  of  establishing  a  residuary  method  to  be  used 
on  occasions  where  the  law  had  provided  no  other  remedy,  and 
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where  in  justice  there  ought  to  be  one,  upon  the  principle  that 
no  right  should  be  without  a  remedy.  According  to  Lord  Mans- 
field, "  if  there  be  a  right  and  no  other  specified  remedy,  it  will 
not  be  denied;  in  fact,  where  there  is  a  right  to  execute  an  office, 
perform  a  service,  or  exercise  a  franchise,  more  especially  if  it 
be  a  matter  of  public  concern,  or  attended  with  profit,  and  a  per- 
son is  kept  out  of  possession,  or  dispossessed  of  such  right,  and 
has  no  other  specific  legal  remedy,  the  couirt  will  interpose  bj 
mandamus:"  Bex  v.  Barker,  3  Burr.  1266, 1267.  By  means  of 
this  supplementary  remedy,  also,  inferior  officers  and  tribunals 
are  forced  to  perform  their  duties.  Blackstone  describes  this 
writ  as,  in  general,  a  command  issuing  in  the  name  of  the 
soyereign  authority  from  a  superior  court,  and  directed  to  any 
person,  corporation,  or  inferior  court  of  jurisdiction  within  the 
jurisdiction  of  such  superior  court,  requiring  them  to  do  some 
particular  thing  therein  specified,  which  appertains  to  their 
office  and  duty. 

But  all  the  authorities  agree  that  it  lies  only  to  prevent  a 
failure  of  justice,  and  where  there  is  not  a  specific  remedy  in 
the  ordinary  course  of  law.  To  authorize  its  use,  there  should 
not  only  be  a  want  of  specific  legal  remedy,  but  also  there 
should  be  a  specific  legal  right.  See  case  of  IWi  y.  Weather- 
wax,  2  Johns.  Cas.  217,  note  sec.  6;  and  the  right  must  be  per- 
fect, not  inchoate:  People  v.  Trustees  of  CiJty  of  Brooklyn,  1 
Wend.  818  [19  Am.  Dec.  502].  It  is  a  rule  of  general  applica- 
tion that  where  there  is  any  other  specific  legal  remedy  for  the 
party  complaining,  the  writ  of  mandamus  will  not  He.  But 
where  there  is  no  other  adequate  sx>ecific  remedy,  resort  may  be 
had  to  this  high  judicial  writ:  Per  Morton,  J.,  in  Strong,  Peti- 
tioner, 20  Pick.  495.  In  People  y.  Stevens,  5  Hill,  626,  a  case  simi- 
lar in  many  respects  to  the  present,  being  a  proceeding  where 
the  relator  claimed  to  be  the  clerk  of  the  city  of  Brooklyn,  and 
sought  by  this  writ  to  be  put  in  possession  of  the  books  and 
papers  belonging  to  the  office,  while  the  defendant  was  actually 
in  the  possession  of  the  office  under  color  of  lawful  right  to 
hold  it.  Bronson,  J,,  in  deliyering  the  opinion  of  the  court, 
remarks,  that  "  where  the  party  has  another  specific  remedy,  a 
mandamus  will  not  be  granted.  This,"  he  says,  **  has  been  decided 
a  hundred  times,  and  the  rule  is  so  well  settled  that  it  would  be 
a  waste  of  time  and  paper  to  cite  the  books.  Many  of  the  cases 
are  collected  in  Angell  &  Ames  on  Corp.,  2d  ed.,  577,  578." 
And  Judge  Cowen,  without  passing  upon  the  other  questions, 
concurred  in  giying  judgment  for  the  defendant  on  the  express 
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ground  "  that  the  relator,  if  he  was  clerk,  had  another  specific 
l^al  remedy  for  obtaining  the  books  and  papers."  It  is  still 
insisted  that  many  authorities  are  the  other  way,  and  according 
to  Mr.  Dane,  6  Dane's  Abr.  326,  the  authorities,  both  English 
and  American,  are  much  in  favor  of  mandamus,  especially  the 
more  modem  cases;  and  prominent  among  the  cases  cited,  and 
upon  which  the  relator  most  confidently  relies,  is  that  of  Dew  v. 
The  Judges  of  Sweet  Springs  etc.,  3  Hen.  &  M.  1  [3  Am.  Dec.  639]. 
We  have  carefully  examined  all  the  authorities  cited  by  the  ap- 
pellants upon  this  subject  within  our  reach,  and  have  found 
that  in  no  case  where  the  writ  of  mandamus  has  been  suffered  to 
go,  has  it  appeared  that  there  was  any  other  more  speedy  or 
adequate  remedy. 

In  the  Virginia  case,  as  Judge  Bronson  properly  suggests. 
People  y.  Stevens,  supra,  it  did  not  appear  that  the  relator  had 
any  other  adequate  remedy,  and  indeed,  the  decision  rested  upon 
the  ground  that  there  was  no  other  remedy  so  well  adapted  to 
the  nature  of  that  case;  and  generally,  where  the  authorities  are 
claimed  to  be  in  favor  of  mandamus,  it  will  be  f otmd  that  they 
arise  when  qwo  warranto  is  not  regarded  as  affording  a  specific 
remedy;  and  indeed,  it  may  be  said  that  idl  the  exceptions  to 
the  general  rule  depend  upon  an  absence  of  another  specific, 
adequate,  or  speedy  legal  remedy,  or  arise  from  the  nature  of 
the  remedy  which  is  to  exclude  the  application  of  the  writ;  as, 
for  example,  where  such  remedy  is  incompetent  to  afford  relief 
to  the  applicant  upon  the  very  subject-matter  of  his  application. 
Therefore,  it  has  been  said  that  if  the  pariy  have  another 
speedy,  specific  legal  remedy,  yet  if  it  be  obsolete,  as  in  assize, 
this  writ  will  lie;  so,  also,  if  such  remedy  be  extremely  tedious 
(as  it  sometimes  occurs  where  it  is  by  quo  warranto),  it  will  lie, 
since  in  such  cases  the  remedy  is  inadequate  to  do  justice:  Peo- 
ple V.  Mayor  of  N.  Y.,  10  Wend.  396,  per  Nelson,  J.  And  it 
is  said  that  mandamus  is  the  proper  process  for  restoring  a  per- 
son to  an  office  from  which  he  has  been  unjustly  removed;  but 
that  is  where,  for  example,  a  person  has  been  removed  from  an 
office  by  a  corporation  without  authority,  or  where  a  court  has 
unlawfully  removed  a  clerk;  for  in  such  case  there  is  no  other 
specific  remedy,  and  it  is  used  to  compel  the  corporation  or 
court  to  do  right,  and  to  restore  the  party  to  an  office  from 
which  he  has  thus  been  removed.  Such  was  the  purpose  for 
which  it  was  resorted  to  in  the  Virginia  case;  it  was  to  restore 
the  relator  to  an  office  he  had  once  exercised  and  enjoyed,  to 
which  his  title  was  clear,  and  of  which  he  had  been  unlawfidly 
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deprived  by  the  judges.  In  Strong,  PetUicner,  20  Pick.  495^ 
cited  by  the  appellant,  the  relator  asked  for  a  mandamus  to 
compel  the  board  of  examiners  to  give  him  a  certificate  of  elec- 
tion, and  it  was  granted,  upon  the  ground  that  no  other  rem- 
edy would  reach  the  evil;  but  it  was  expressly  stated  by  the 
court  that  it  would  not  have  been  granted  had  there  been  any 
other  adequate  specific  remedy. 

Judge  Nelson,  whose  dissenting  opinion  in  People  y.  SievenSf 
supra,  is  relied  upon  by  the  ap{)ellants,  has  repeatedly  main- 
tained this  doctrine:  See  People  y.  Mayor  of  New  York,  10  Wend. 
395.  He  says: ' "  The  proposition  is,  I  believe,  universally  true 
that  the  writ  of  mandamus  will  not  lie  in  any  case  where  an- 
other legal  remedy  exists,  and  it  is  used  only  to  prevent  a  fail- 
ure of  justice."  He  further  observes:  "The  principle  which 
seems  to  lie  at  the  foundation  of  applications  for  this  writ  and 
the  use  of  it  is,  that  whenever  a  legal  right  exists,  the  party  is 
entitled  to  a  legal  remedy,  and  when  all  others  fail,  the  aid  of 
this  may  be  invoked."  And  he  cites  as  authority  upon  this 
point  Rex  v.  Barker,  3  Burr.  1267;  Rex  v.  Bishop  of  Chester,  1 
T.  R.  404;  Rex  v.  Stafford,  3  Id.  651;  Rex  v.  Windham,  Cowp. 
378,  per  Buller,  J.;  4  Bac.  Abr.,  tit.  Mandamus,  496;  People  v. 
Albany,  12  Johns.  415;  Hull  v.  Supervisors  of  Oneida,  19  Id. 
259  [10  Am.  Dec.  223];  Ex  parte  Nelson,  1  Cow.  419.  Again, 
in  People  v.  Mayor  of  New  York,  25  Wend.  685,  Nelson,  then 
chief  justice,  says:  "After  full  consideration,  I  feel  persuaded 
that  the  relator  has  a  perfect  legal  remedy  by  action,  which 
upon  settled  principles  forbids  a  resort  to  the  writ  of  mnnda" 
mus" 

Indeed,  all  the  cases  cited  by  the  appellants,  and  which  it  is 
claimed  overrule  this  position,  will  be  found  to  depend  upon 
the  ground  that  no  other  remedy  is  adequate,  specific,  or  proper; 
and  the  conclusion  at  which  we  have  arrived  is,  that  the  estab- 
lished rule  of  the  common  law  upon  this  subject  stands  un- 
shaken and  unimpaired  by  any  of  the  modern  cases.  But  if  any 
doubt  can  remain  upon  this  question,  or  if  the  mere  weight  of 
authority,  either  as  regards  the  number  of  authorities  or  the 
respectability  of  their  source,  is  against  the  proposition,  the 
statutes  of  this  state  unquestionably  settle  the  point  beyond  all 
further  controversy. 

The  statute  which  we  regard  as  an  embodiment  and  reaffirm- 
ance  of  this  view  of  the  principle  of  the  common  law  provides 
that  "  this  writ  shall  be  issued  in  all  cases  where  there  is  not  a 
plain,  speedy,  and  adequate  remedy,  in  the  ordinary  course  of 
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law:"  Practice  Act,  sec.  468.  And  e  converso,  it  shall  issue  in 
no  other.  The  ground  assomed  by  the  appellants  is,  that  al- 
though another  remedy,  plain,  adequate,  and  speedy,  in  the 
ordinary  course  of  law,  does  exist,  still  resort  may  be  had  to 
this  writ.  We  can  not  admit  that  such  was  the  intention  of  the 
legislature  in  framing  this  enactment,  but  conceiye  that  it  was 
intended  to  give  statutory  authority  and  yalidity  to  a  process 
which  is  regarded  as  a  remedy  of  an  extraordinary  and  supple- 
mental character,  and  to  define  its  functions  and  limit  its  power 
in  accordance  with  the  recognized  and  established  principles  of 
the  common  law;  and  viewed  in  this  light,  it  is  in  perfect  har- 
mony and  consonance  with  those  principles. 

But  there  is  another  reason  why  numdamua  should  not  be 
resorted  to  in  a  case  like  the  present;  and  as  this  appeal  has 
been  urged  with  much  earnestness,  we  propose  to  review  this 
question  in  all  its  bearings,  believing  that  public  policy  and 
public  security  can  best  be  subserved  by  a  final  disposition  of 
this  matter,  and  in  order  not  only  that  the  questions  involved 
in  this  instance  shall  be  fully  considered,  but  that  fruitless  liti- 
gation may  hereafter  be  avoided  in  similar  cases. 

This  is  professedly  a  proceeding  under  the  statute  of  thia 
state  to  compel  the  admission  of  the  relator  to  the  use  and 
enjoyment  of  an  office  to  which  he  is  entitled,  and  from  which 
he  is  unlawfully  precluded,  but  in  reality  it  is  a  proceeding  to 
try  the  title  to  the  office;  both  parties  claiming  it,  and  the  de- 
fendant, who  has  been  admitted  and  sworn,  being  in  possession^ 
and  contending  that  he  is  the  lawful  incumbent.  The  relator 
demands  the  writ  of  mandamus  to  compel  the  defendant  to 
hand  over  to  him  the  books  and  papers,  and  to  allow  h\m  to 
enter  upon  the  discharge  of  the  duties  of  the  office,  upon  the 
ground  that  he  is  entitled  to  it,  and  that  he  is  unlawfully  pre- 
cluded from  the  enjoyment  of  it  by  the  defendant. 

In  the  first  place,  this  can  not  be  said  without  begging 
the  question  of  title,  and  while  the  defendant  is  actually  in 
possession  of  the  office,  duly  sworn  and  admitted,  and  exer- 
cising the  duties  as  officer  de/ado,  he  is  prima  facie  entitled  to 
it:  such  is  the  presumption  of  law;  and  in  the  second  place, 
while  the  defendant  is  thus  in  the  office,  under  the  color  of 
lawful  right,  and  claiming  to  be  the  lawful  incumbent,  his  title 
to  the  office  can  not  be  tried  upon  mandamus;  and  thirdly,  the 
statute  has  provided  a  plain,  speedy,  and  adequate  remedy  at 
law  by  the  practice  act,  which  provides  for  an  action  "against 
any  person  who  usurps,  intrudes  into,  or  unlawfuljy  holds  oi 
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exercises  any  public  office,  civil  or  militaiy,  or  any  franchise 
within  the  state." 

We  consider  that  it  is  a  well-settled  rule  of  the  common  law 
that  the  title  to  an  office  can  not  be  tried  by  mandamus.  A 
mandamus  can  give  no  right,  not  even  the  right  of  possession, 
although  it  may  enforce  one.  It  may  be  resorted  to  for  the 
purpose  of  putting  a  claimant  in  a  position  to  assert  his  right, 
when  without  that  he  could  not  do  so.  It  may  be  used  to  com- 
pel an  officer  of  an  election  to  give  a  claimant  a  certificate  of  his 
election,  but  this,  if  he  obtains  it,*  will  not  necessarily  oust  tho 
incumbent  or  give  the  claimant  possession  of  the  office.  So, 
too,  it  will  lie  upon  the  application  of  a  person  showing  a  prtTiia 
facie  right  to  an  office,  who  seeks  to  have  the  proper  oath  of 
office  administered  to  him  to  the  end  that  it  may  place  him  in  a 
condition  to  assert  his  legal  rights,  but  he  would  still  have  to 
resort  to  quo  warranto  to  oust  the  incumbent  and  get  possession 
of  the  office. 

The  authorities  to  sustain  the  position  that  mandamus  will 
not  lie  when  the  office  is  full  are  veiy  numerous,  but  we  pro- 
pose to  cite  only  a  few  of  them.  The  whole  subject  has  been 
■considered  in  the  notes  appended  to  the  report  of  Fish  v.  Weath- 
•erwax,  2  Johns.  Cas.  217,  in  which,  among  others,  is  cited  the 
following:  *'  Though  a  mandamus  to  adroit  to  an  office  gives  no 
title,  yet  it  will  not  be  granted  when  there  is  an  officer  de  facto, 
though  that  officer  be  in  imder  a  temporary  mandamus  obtained 
by  collusion  and  claim  imder  the  same  election  with  the  appli- 
cant; for  the  remedy  is  to  try  the  title  to  the  office  de  facto,  or 
on  information  in  the  nature  of  a  quo  warranto:**  Angell  & 
Ames  on  Corp.,  3d  ed.,  639. 

''A  mandamus  to  a  mayor  to  admit  one  to  the  office  of  re- 
corder was  refused  because  there  was  a  recorder  de  facto,  and 
it  was  therefore  a  decisive  answer  to  the  application  that  there 
was  another  remedy,  by  an  information  In  the  nature  of  a  quo 
warranto,  by  which  the  title  of  the  officer  in  possession  could  be 
tried:"  Bex  v.  Mayor  of  Colchester,  2  T.  R.  259.  So  of  one  to  a 
bishop  to  compel  him  to  license  a  curate  of  an  augmented 
curacy,  where  there  was  a  cross-nomination;  for  the  party  had 
a  specific  legal  I'emedy  by  quare  impedU:  Rex  v.  Bishop  of  CheS" 
ier,  1  Id.  396.  "  If  quare  impedU  does  lie,  mandamus  does  not:" 
P^  Lord  Mansfield,  in  Powel  v.  MHJbank,  Id.  399,  note. 

But  though  an  office  be  full,  still  if  quo  warranto  does  not  lie, 
a  mandamus  will  be  granted,  upon  the  principle  that  the  partly 
ftball  not  be  without  a  remedy :  Bex  v.  Mayor  of  Colchester,  infra. 
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The  American  authorities  also  support  this  position.  The  case 
of  People  v.  Mayor  of  N.  T.,  3  Johns.  Cas.  79,  is  directly  in  point. 
The  court  there  saj  that ''  where  the  office  is  already  filled  by  a 
person  who  has  been  admitted  and  sworn,  and  is  in  by  color  of 
right,  a  mandamus  is  never  issued  to  admit  another  person. 
The  proper  remedy  in  the  first  instance  is  by  an  information  in 
the  nature  of  a  quo  warranto,  by  which  the  rights  of  the  parties 
may  be  tried."  His  authority  is  amply  sustained  by  others.  It 
is  commented  upon  by  Justice  Morton  in  Strong,  Petitioner,  20 
Pick.  495;  but  he  does  not  rule  against  it,  the  case  being  decided 
upon  another  point;  he  however  concurs  with  Mr.  Dane,  and 
refers  to  the  Virginia  case;  but  we  have  already  sufficiently 
considered  that  authority.  In  People  v.  Stevens,  5  Hill,  626, 
Bronson,  J.  says,  after  stating  the  facts  of  the  case:  ''Enough 
has  been  stated  to  show  that  the  relator  proposes  upon  this  writ 
of  mandamits  for  the  delivery  of  papers  to  try  the  title  to  the 
office  of  clerk.  The  relator  has  several  difficulties  to  encounter 
which  I  think  insuperable;  and  in  the  first  place,  the  defendant 
is  actually  in  the  office  of  clerk,  under  color  of  lawful  right  to 
hold  it.  A  writ  of  mandamus  is  not  the  proper  mode  of  tiying 
it.  The  relator  should  have  proceeded  by  an  information  in  the 
nature  of  a  quo  warranto.  In  The  King  v.  Corporation  of  Bed- 
ford, 6  East,  357,  a  mandamus  was  granted;  but  it  was  for  the 
reason  that  a  quo  warranto  would  not  lie  in  that  particular  case, 
and  there  was  no  other  adequate  remedy.  The  relator  should 
first  establish  his  right  to  the  office  by  a  direct  proceeding  for 
that  purpose,  and  then  his  right  to  the  books  and  papers  would 
follow  as  a  matter  of  course." 

There  are  other  cases  to  show  that  though  an  office  be  full, 
still  if  quo  warranto  does  not  lie,  a  mandamus  will  be  gpranted; 
but  this  is  upon  the  principle  that  the  party  shall  not  be  with- 
out a  remedy. 

In  the  present  case,  it  can  not  be  said  that  the  relator  is  with- 
out a  remedy.  The  statute  is  ample,  and  furnishes  not  only  a 
specific,  but  adequate  and  speedy  remedy.  It  was  the  intention 
of  the  propounders  of  the  law  that  it  should  be  so,  and  we  have 
not  yet  discovered  that  the  remedy  is  deficient  in  any  respect. 
Until  it  shall  appear  that  the  relator  is  without  a  plain,  speedy, 
and  adequate  remedy  in  the  ordinary  course  of  law,  we  must 
conclude  that  the  mandamus  was  not  proper  in  the  premises,  or 
appropriate  to  the  relief  sought.  We  can  not  accede  to  the 
proposition  that  the  distinction  between  the  two  writs  in  force 
in  England,  and  which  are  said  to  have  originated  under  the 
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statutes  of  Anne  and  George  I.,  have  been  abolished  by  our  stat- 
ute; the  very  reverse  of  this  is  the  fact,  for  not  only  is  the  diB^ 
tinction  recognized,  but  if  it  had  never  existed  at  common  law, 
it  might  truly  be  said  to  have  been  created  by  the  language  of 
our  statute;  and  conceding  that  the  decision  in  Ihe  Virginia 
case,  the  dissenting  opinion  of  Chief  Justice  Nelson  in  People  v. 
Stevens,  supra,  and  the  raling  of  the  supreme  court  of  Massa- 
chusetts in  Strong,  Petitioner,  supra,  shall  be  considered  as 
sound  law,  yet  they  do  not  conflict  with  our  interpretation  of 
the  statute  of  this  state,  which,  as  we  have  already  said,  pro- 
vides an  ample,  speedy,  and  adequate  remedy;  especially  so 
since  the  construction  put  upon  it  by  this  court  in  People  y. 
Filch,  1  Cal.  519. 

It  is  finally  urged  that,  as  the  defense  is  technical,  and  does 
not  address  itself  to  the  merits  of  the  case,  or  the  conscience  and 
equity  of  the  court,  the  statute  regulating  the  issuance  of  a 
mandamus  ought  to  receive  a  liberal  interpretation.  In  reply 
to  this,  we  have  but  to  say  that  the  appeal  is  not  brought  upon 
the  ground  that  equitable  relief  had  been  sought  and  denied, 
but  from  a  decision  which  it  is  asserted  was  erroneous  in  law, 
and  we  sit  here  to  review  the  decision  on  questions  of  law  alone, 
and  to  decide  what  the  law  is,  to  give  a  correct  interpretation 
of  the  statute  under  which  the  relator  has,  by  his  own  choice 
and  selection,  proceeded. 

For  the  purpose  of  affording  relief  to  him,  we  are  asked  by 
this  appeal,  in  effect  if  not  in  terms,  to  proceed  upon  the  maxim, 
Boni  judices  est  ampliare  jurisdictionem,  as  the  learned  judges  in 
the  Virginia  case  seem  to  have  done,  relying  upon  the  peculiar 
character  and  circumstances  of  the  case  before  them  for  their 
justification;  but,  with  all  due  deference  be  it  said,  we  can  not 
see  how  we  can  follow  their  example  and  conform  to  this  maxim 
in  the  present  case,  without  a  usurpation  that  would  necessarily 
destroy  alike  the  reason  and  justice  of  the  maxim;  for  how  can 
we  amplify  the  remedy  by  mandamus  which  is  limited  by  statute 
without  assuming  jurisdiction?  The  hardship  of  a  particular 
case  or  the  difficulties  which  surround  it  can  not  be  urged  in 
justification  of  an  innovation  upon  the  settled  rules  of  law,  or 
the  principle  of  correct  interpretation  established  by  the  expe- 
rience and  confirmed  by  the  approbation  of  ages.  We  have 
no  right,  even  if  we  had  the  inclination,  to  sweep  away  the  es- 
tablished rules  of  law,  or  to  enlarge  the  remedy  provided  and 
limited  by  the  language  of  the  statute,  for  the  purpose  of  re- 
lieving the  relator  by  what  is  termed  a  "  liberal  interpretation;'* 
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to  do  so  would  be  to  overstep  the  bounds  of  certainiyy  and  wan- 
der forth  in  every  case  in  pursuit  of  some  new  ligti  to  guide  uii 
in  the  path  of  justice. 

After  full  and  careful  examination  of  this  case,  we  are  satis- 
fied that  the  decision  of  the  court  below  was  correct,  and  there- 
fore order  that  it  be  affirmed. 

Hetdentbldt,  J.  9  concurred. 


To  EsrriTLK  Pabtt  to  Writ  or  Mandamus  he  miut  show  that  ha  hss  a 
spedfio  legal  right,  and  no  other  adequate  legal  remedy:  JSSx  parte  TrapnttU, 
42  Am.  Dee.  676;  Board  cf  Police  ▼.  OrmU,  47  Id.  102,  and  note;  Moody  ▼. 
Fieming,  48  Id.  210,  and  note;  Beading  ▼.  Commonwealth^  61  Id.  534,  and 
note;  Arberry  v,  Beaioere,  55  Id.  791,  and  note.  Mandamut  is  never  iasned 
lichen  a  person  ia  in  an  office  by  color  of  right,  to  admit  another,  ^e  proper 
remedy  is  an  information  in  the  nature  of  a  quo  warranto:  8t.  Lome  County 
Court  y.  SparkSf  45  Id.  355,  and  note.  Mandamue  is  not  the  proper  remedy 
to  try  title  to  an  office:  See  extensive  discussion  of  this  subject  in  note  to 
State  ▼.  Dunn^  12  Id.  28.  The  principal  case  is  cited  in  Merced  Mining  Co. 
r.  Fremont,  7  Osl.  131,  to  sustain  a  decision  that  mandaniMe  will  lie  to  com- 
pel a  district  judge  to  issue  an  attachment,  the  remedy  by  appeal  being 
ImMleqnate;  and  in  Satterlee  ▼.  San  Ihmdeco,  23  Id.  314,  to  the  point  that 
(tfo  warrantoiM  the  proper  proceeding  in  which  to  tiy  title  to  an  office. 


Wilson  v.  GuKNiNaHAM. 

{8  CixjioBnA,  Ml.] 

BzTRAOBDiiiABT  Cajlb  18  Rbquised  of  a  person  or  corporation  who  operatea 
in  the  thronged  thoroughfares  of  a  city,  for  his  own  benefit,  cars  run  by 
machinery,  or  who  ezerdses  in  such  thoroughfares  any  bosineBS  which 
involres  constant  risk  and  danger. 

Action  to  recover  damages  for  injuries  to  plaintiff  and  his 
horse,  wagon,  and  goods,  caused  by  collision  with  certain  cars 
of  the  defendants,  run  by  machinery  upon  a  railroad  along  Bat- 
tery and  across  Bush  street,  in  San  Francisco.  The  right  of 
the  defendants  to  run  the  cars  was  not  questioned.  The  judge 
charged  the  jury,  among  other  things,  **  that  the  degree  of  care 
reqiiired  of  the  defendants  was  in  proportion  to  the  danger  in- 
cident to  the  business  they  were  engaged  in;  that  the  running 
of  cars  in  the  highway,  being  an  extraordinary  way  of  using 
the  public  streets,  and  attended  with  extraordinary  danger  to 
passengers,  the  defendants  were  bound  to  use  the  utmost  care 
to  prevent  injury  to  passengers;  and  it  was  for  the  jury  to  de- 
termine from  the  evidence  whether  the  defendants  had  used  all 
proper  care,  in  view  of  the  extraordinary  nature  of  the  business, 
*nd  the  extraordinary  danger  incident  to  it."    Verdict  and 
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judgment  for  plaintiff.    Defendant  moTed  for  new  inal,  and 
appealed. 

MaUeok,  Peachy,  and  BiUings,  for  the  appellants. 
Lockwood,  for  the  respondent. 

By  Court,  Hetdenfeldt,  J.  In  the  case  of  ndlroads  which 
are  permanently  established  by  law  as  a  mode  of  conyeyance» 
the  rule  is  correctly  stated  by  the  respondent's  counsel,  that  the 
conductors  are  only  required  to  use  the  ordinary  care  pertaining 
to  that  description  of  business.  But  no  reason  exists  for  ex* 
tending  such  a  rule  to  the  present  case.  Where  the  streets  of 
a  city,  forming,  as  usual,  thronged  thoroughfares,  are  diyerted 
from  their  ordinary  and  legitimate  uses  by  special  license  to  a 
private  person  for  his  own  benefit,  and  for  the  pursuit  of  a  busi- 
ness which  iuYolves  constant  risk  and  danger,  no  other  rule  is 
consistent  with  the  safety  and  protection  of  the  community  than 
that  which  demands  extraordinary  care. 

Judgment  affirmed. 

Wells,  J.,  concurred. 


Eddy  v.  Simpson. 

[3  CALZrOBllXA,  249.] 

Pbopkbtt  in  Water  is  T^sufructuabt,  and  coDsists  not  bo  mnoh  in  tlw 
ownership  of  the  fluid  iteelf  as  the  advantage  of  its  nae. 

Party  ovsr  whose  Land  Stbkam  Flows  haa  a  right  to  its  reasonable 
use  during  its  passage.  The  right  is  not  in  the  eorptu  of  the  water,  and 
only  continues  with  its  possession;  nor  can  a  party  reclaim  water  that 
he  has  lost. 

Riparian  Rights. — Plaintiff  established  a  dam  and  acquired  a  water  right 
upon  a  certain  stream.  Defendant  did  likewise  upon  another  stream. 
After  defendant  had  used  the  water  at  his  dam  it  found  its  way  by  natu- 
ral courses  into  plaintiff's  stream  above  his  said  dam.  Defendant  after- 
wards erected  a  dam  above  plaintiff's,  and  interfered  with  his  flow  off 
water,  claiming  the  right  to  withdraw  from  said  stream  as  much  water 
as  flows  into  it  from  his  first-mentioned  stream.  Held,  that  when  the 
water  left  defendant's  dam  he  lost  all  right  to  and  interest  in  it,  and 
when  it  joined  the  stream  in  possession  of  plaintiff,  plaintiff  became  en* 
titled  thereto,  and  defendant  could  not  withdraw  it. 

Appeal  from  the  tenth  judicial  district.  The  facts  are  very 
clearly  stated  in  the  opinion  of  the  court.  The  court  below  in- 
structed the  jury,  among  other  things,  that  ''if  the  defendants, 
1^  means  of  their  ditch  from  Grizzly  canyon  and  Bloody  nm. 
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conyeyed  into  Shady  czeek  as  much  water  as  they  afterwards 
took  from  it  by  their  second  ditch,  then  plaintiffs  can  not  be 
damaged." 

Bowe  and  Dun,  for  the  respondents. 

By  Court,  Wsli^b,  J.  From  the  record  in  this  case,  it  appearv 
that  the  plaintiffs  constructed  a  dam  across  a  stream  called  Shady 
creek  to  French  corral,  where  the  water  was  used  by  plaintiffs 
for  mining  purposes. 

After  the  construction  of  plaintiffs*  work,  and  plaintiffs  had 
been  for  a  considerable  time  in  possession  of  and  using  the  wa- 
ters of  Shady  creek,  the  defendants  constructed  a  work  of  a 
gJTnilRr  nature,  whereby  they  brought  water  from  Grizzly  canyon 
and  Bloody  run  to  a  place  known  as  Cherokee  corral,  where  the 
water  from  defendants'  ditch  was  used  for  mining  purposes. 
The  water  thus  used  by  defendants  at  Cherokee  corral  from 
that  point  found  its  way,  by  natural  channels  and  by  the  natural 
level  of  the  country,  into  the  waters  of  Shady  creek,  above  the 
dam  of  plaintiffs. 

The  defendants  subsequently  constructed  a  dam  above  the 
plaintiffs'  dam,  run  a  ditch  to  French  corral,  and  diverted  a 
portion  of  the  waters  of  Shady  creek,  so  that  at  times  no  water 
descended  to  plaintiffs'  works,  the  entire  quantity  being  used  by 
defendants'  ditch  above. 

The  point  made  by  the  defense  on  the  trial  of  the  cause  below 
was,  that  by  the  act  of  the  defendants  the  waters  of  Grizzly 
can/on  and  Bloody  run  were  caused  to  flow  into  Shady  creek; 
that  therefore  the  defendants  had  a  right  to  construct  a  dam 
and  ditch  above  plaintiffs,  and  carry  off  the  same  quantity  of 
water  from  Shady  creek  that  flowed  from  defendants'  ditch  at 
Cherokee  corral. 

This  defense  is  set  up  substantially  in  the  answer  of  defendants, 
and  the  court  below  held  that  defendants  had  an  exclusive  right 
to  the  water  which  they  had  caused  to  flow  into  Shady  creek,  and 
could  withdraw  the  same.  The  instruction  refused  and  the 
charge  given  by  the  court  both  assume  this  right  in  the  de- 
fendants. 

In  considering  the  question  presented,  it  is  to  be  observed 
that  the  foundation  of  the  plaintiffs'  right  was  their  first  posses- 
sion. Of  all  the  waters  running  into  Shadj  creek,  they  were 
in  the  possession  and  use  until  defendants  constructed  their 
ditch  above  them,  running  to  French  corral.  There  is  no  pre- 
tense of  right  in  the  defendants  to  cany  off  watar  from  Shadj 
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creek,  except  a  claim  of  properiy  in  the  water  from  Cherokee 
corral. 

It  is  laid  down  by  our  law-writers  that  the  right  of  property 
in  water  is  usufructuary,  and  consists  not  so  much  of  the  fluid 
itself  as  the  advantage  of  its  use. 

The  owner  of  land  through  which  a  stream  flows  merely 
transmits  the  water  over  its  surface,  having  the  right  to  its  rea- 
sonable use  during  its  passage.  The  right  is  not  in  the  corpus 
of  the  water,  and  only  continues  with  its  possession:  Angell  on 
Watercourses,  86.  A  party  can  not  reclaim  water  that  he  has 
lost:  2  Bla.  Com.  18.  When  the  water  of  Grizzly  canyon  and 
Bloody  run  left  the  possession  of  the  defendants  at  Cherokee 
corral,  all  right  to  and  interest  in  that  water  was  lost  by  the  de- 
fendants. It  might  be  made  the  properly  of  whomsoever  chose 
to  possess  it.  Without  the  agency  of  the  defendants,  it  found 
its  way  into  Shady  creek,  joining  the  waters  then  in  the  posses- 
sion of  the  plaintiffs,  and  became  a  part  of  the  body  of  water 
used  and  possessed  by  them. 

As  defendants  had  lost  f^l  right  in  the  water,  they  could  have 
no  right  to  withdraw  it  from  iLe  possession  of  the  plaintifEs. 
The  rule  laid  down  by  the  court  below,  while  it  is  a  departure 
from  all  the  rules  governing  this  description  of  property,  would 
be  impracticable  in  its  application,  and  we  think  it  much  safer 
to  adhere  to  known  principles  and  well-settled  law,  so  far  as 
they  can  be  made  applicable  to  the  novel  questions  growing  out 
of  the  peculiar  enterprises  in  which  many  of  the  people  of  this 
state  are  embarked. 

The  judgmenjb  of  the  court  below  will  be  reversed,  and  the 
cause  remanded  for  a  new  trial. 

Hetdbnfeldt,  J.,  concurred. 

Right  of  Each  Psofrutor  to  Natural  ahd  UNiNTXRRUFnD  Flow 
OF  Stream,  in  the  absence  of  any  adverse  right  aoquired,  is  well  settled. 
See  all  the  cases  in  this  series  upon  this  point  collected  in  note  to  NewhaU  v. 
Irfson,  54  Am.  Dec.  794. 

Nature  and  Extent  of  Property  in  Water  is  discussed  at  length  in  note 
to  Chrdnery,  Newburghf  7  Am.  Dec.  531.  In  this  note  the  proposition  that  a 
proprietor's  interest  is  merely  a  simple  usufruct  is  discussed  and  somewhat 
limited.  In  Kelli/  v.  Natoma  Water  Co, ,  6  Cal.  108,  the  principal  case  is  cited 
to  the  point  that  possession  or  actual  appropriation  must  be  the  test  of  prior- 
ity in  all  claims  to  the  use  of  water,  whenever  such  claims  are  not  dependent 
npon  the  ownership  of  the  land  through  which  the  water  flows;  and  in  the 
case  of  N.  C  d:  8,  C\  Co,  v.  Kidd,  37  Id.  310,  the  court  say  that  a  water  right 
is  only  acquired  after  actual  appropriation,  and  when  thus  acquired,  the  prop- 
erty is  not  in  the  corpus  of  the  water,  but  in  its  use,  and  cite  the  principal 
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case.  It  IB  abo  cited  in  McDonaid  ▼.  Askew^  29  Id.  208,  where  the  court  lay 
that  an  interest  acquired  by  prior  location  is  not  an  intereat  in  the  water  as 
such,  but  a  right  to  its  nse  at  the  point  of  appropriation.  It  is  also  cited 
and  distinguished  in  Hqfnum  ▼.  Stone,  7  Id.  46,  and  BttUe  C,  A  D,  Co.  t. 
Vcatgkn^  11  Id.  151. 


WiLOOMBE  V.  Dodge. 

[8  Cauvobxu.  960.] 

Suit  Brougbt  upon  Promisrort  Notb  on  Day  It  Falu  Dob  Is 
tore,  as  the  maker  has  all  of  that  day  in  which  to  pay  it. 

Afpxai<  from  the  fifth  judicial  district.  This  is  an  action  to 
recover  the  amount  of  a  promissory  note,  dated  March  15, 1852, 
payable  in  fifteen  days.  The  record  shows  that  the  suit  was 
commenced  and  summons  issued  before  the  expiration  of  the 
three  days  of  grace  allowed  by  law.  The  lower  court  ordered 
judgment  for  plain^,  and  defendant  took  this  appeal. 

JSunHngton,  Martin^  and  DwineUe,  for  the  appellants. 

Irving  and  Benham,  for  the  respondents. 

By  Court,  Hbtdxmteu>t,  J.  It  is  contended  that  suit  may  be 
brought  on  a  promissory  note  on  the  day  it  becomes  due,  and 
seTeral  authorities  have  been  cited  which  have  so  determined. 
We  prefer  adhering  to  the  reasonable  rule,  which  has  been  long 
established,  that  the  payee  has  all  of  the  day  on  which  the  note 
falls  due  in  which  to  pay  it,  and  therefore  that  a  suit  commenced 
on  that  day  is  premature.  The  cases  which  decide  otherwise 
subvert  the  general  principle  of  law  for  the  seeming  purpose  of 
remedying  particular  cases  of  hardship. 

We  are  satisfied  that  a  departure  from  a  reasonable  and  well- 
settled  doctrine  is  productive  of  too  much  harm  in  the  future 
to  authorize  us  to  adopt  it,  howsoever  much  it  may  be  merited 
in  a  given  case. 

Judgment  reversed. 

MuBSAY,  O.  J.,  concurred. 

Action  Brouobt  AOAUfsr  Makss  of  Note  on  the  third  day  of  graoe 
is  prematarely  brought:  Osborn  v.  MoncurCy  3  Wend.  170.  The  maker 
has  the  whole  of  the  third  day  in  which  to  make  payment:  Id.;  see  Hartley 
V.  Case,  1  Gar.  &  P.  555.  Bat  in  Shed  v.  BreU,  1  Pick.  401,  the  conrt 
hold  that  an  action  brought  on  the  day  the  note  falls  due,  after  the  same  has 
been  dishonored,  by  the  maker  thereof  failing  to  pay,  and  notice  thereof  hav- 
ing been  sent  to  the  indorsers,  is  not  premature.  See  also  City  Bank  v.  Cut' 
tar,  3  Id.  414;  BotAon  Bank  v.  Hodges,  9  Id.  420;  Crtnsheno  v.  MeKieman^ 
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1  Minor,  173;  Oreely  v.  Thurston,  4  Greenl.  479;  but  if  the  action  is 
brought  npon  the  day  the  note  falls  due,  before  notice  haa  been  jiven  to  the 
indorser,  it  is  premature,  and  it  is  an  immaterial  circumstance  tlAt  the  note 
bad  Iteen  put  iuto  the  hands  of  a  notary  before  the  writ  had  been  served  by 
the  sberi^  and  that  he  notified  the  indorser  the  same  day:  New  England 
Bank  t.  Lewis,  2  Pick.  125.  The  principal  case  is  cited  and  explained  in  JUc- 
Farland  v.  Pico,  8  CaL  634.  It  is  also  cited  in  Davis  v.  Eppinger,  18  Id.  379, 
to  sustain  the  deciuion  that  an  action  upon  a  promissory  note  payable  one  day 
after  date,  without  grace,  commenced  npon  the  next  day  of  the  exeontion  of 
the  note  was  prematurely  brought. 


Johnson  t;.  Totten  &  Kelloog. 

[8  OALZrOBMIA,  343.] 

Partnership  has  Lihitied  Existencx  after  Dissolution,  for  the  purpose 
of  fulfilling  engagements  made  during  its  existence;  consequently  the 
late  members  of  a  firm,  by  selling  butter  consigned  to  the  firm  of  which 
they  were  recently  members  after  its  dissolution,  by  one  having  no  notice 
of  such  fact,  become  liable  to  the  consignor  as  partners. 

Actual  Notice  of  Dissolution  of  Partnership- must  be  brought  home  to 
a  party  dealing  with  it  in  order  to  change  the  character  of  the  partners' 
liability. 

Credit  Sale  by  Consignee  of  Goods,  with  power  to  sell,  but  without 
authority  to  sell  on  credit,  will  be  considered  with  regard  to  the  rights 
of  the  consignor  as  having  been  for  cash,  and  the  consignee  is  liable  to 
the  consignor  as  for  money  had  and  received. 

Appeal  from  the  fourth  judicial  district.  This  "was  an  action 
for  money  had  and  receiTed  by  defendants,  as  copartners,  for 
the  use  of  plaintiff.  It  appears  that  the  defendants,  under  the 
firm  name  of  Totten  &  Kellogg,  had  been  commission  merchants 
in  the  city  of  San  Francisco.  That  plaintiff  shipped  to  them  at 
that  place  a  consignment  of  butter,  which  arriTcd  in  April,  1852, 
the  bill  of  lading  to  which  was  made  out  to  defendants  in  their 
firm  name.  Totten  &  Kellogg  dissolved  partnership  February 
18,  1852,  and  a  notice  of  such  dissolution  was  published,  and 
they  endeavored  to  inform  plaintiff  of  such  dissolution  by  send- 
ing a  letter  to  him,  which  left  San  Francisco  March  1,  1852. 
Plaintiff  left  his  home  in  New  York  before  such  letter  could 
I'each  him;  and  owing  to  accidents  occurring  on  the  voyage,  he 
did  not  arrive  at  San  Francisco  until  May  17,  1852,  until  which 
time  he  could  have  had  no  notice  of  the  dissolution  of  said  part- 
nership. After  the  dissolution  of  the  partnership  Kellogg  em- 
ployed Totten  as  a  clerk  in  his  store,  and  when  the  consignment 
of  butter  arrived,  they  agreed  that  they  would  sell  it  and  divide 
the  commission.  They  indorsed  the  bill  of  lading  ''Totten  & 
Kellogg,"  took  the  goods,  and  proceeded  to  sell  them.    Defend- 
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ants'  books  showed  that,  among  other  sales,  they  had  sold  to 
Cheesboro  &  Bell  some  of  said  butter,  but  did  not  show  thai 
the  amount  had  been  collected  nor  the  length  of  the  credit 
given.  Defendants  proved  that  this  sale  was  made  upon  credit, 
and  for  the  purpose  of  showing  that  they  had  authority  to  give 
credit,  produced  some  of  plaintiff's  letters,  none  of  which  in 
direct  terms  gave  such  power,  but  urged  speedy  sales,  etc.  De- 
fendants claimed  that  they  could  not  be  charged  with  the  pro- 
ceeds of  the  sales  without  proof  that  the  amount  had  been  col- 
lected by  them.  The  referee  to  whom  the  matter  was  referred 
found  for  plaintiff,  and  defendants  appealed. 

HackeU  and  Judah,  for  the  appellants. 

By  Court,  HEmsiiFXLDT,  J.  The  respondent  urges  that  two 
sales  and  receipts  therefrom  of  money  were  made  after  the  dis- 
solution of  the  partnership,  one  by  each  partner,  and  that  they 
were  therefore  not  jointly  liable.  I  am  satisfied  that  notwith- 
standing the  dissolution  of  the  partnership,  yet,  for  the  purpose 
of  fulfilling  engagements  made  during  its  existence,  it  had  a  lim- 
ited existence  legally,  and  subsisted  for  such  purpose,  even  after 
the  act  of  dissolution  by  the  parties:  See  CoUyer  on  Part.  118. 

Independent  of  this  position,  it  is  positively  shown  that  the 
plaintiff  had  no  notice  of  the  dissolution,  which  was  absolutely 
necessary  in  order  to  change  the  character  of  the  defendants'  lia- 
bility. To  affect  the  rights  of  one  dealing  with  a  partnership 
firm,  actual  notice  of  its  dissolution  must  be  brought  home  to 
him.  It  is  true  that  notice  may  be  implied  from  circumstances, 
but  in  this  case  it  is  shown  positively  that  although  the  defend- 
ants took  eveiy  necessary  step  to  give  the  notice,  yet  it  was  im- 
possible that  the  plaintiff  could  have  received  it. 

Another  objection  is,  that  the  amount  of  a  sale  made  on  credit 
is  charged  to  the  defendants,  which  could  not  be  done  in  this 
form  of  action,  because  if  they  had  no  right  to  sell  on  credit,  they 
would  only  be  liable  for  unskillful  management,  and  not  for 
money  had  and  received. 

We  have  arrived  at  a  different  conclusion.  If  the  defendants 
had  no  right  to  sell  on  credit,  as  appears  from  the  evidence, 
having  the  right  to  sell,  the  sale  must  be  taken,  in  reference  to 
the  rights  of  the  plaintiff,  as  having  been  for  cash.  To  the  de- 
fendants belong  the  demand  which  the  sale  created  against  their 
vendee,  and  they  are  liable  to  the  pUintiff  as  for  money  had  and 
received. 

Judgment  affirmed. 

MuRBAT,  C.  J.,  concurred* 
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DiHSOLTBD  FiBM  CoNTHVUSS  IN  ExiSTENCB  FOK  BiAHT  PuBPOSB:  Ferdra 
V.  Sayrea,  40  Am.  Dec.  496;  Uouser  v.  Irvine^  38  Id.  768;  Kiiuier  v.  MeCatUa, 
53  Id.  711;  Brown  t.  Higginbotham,  27  Id.  618. 

Actual  Notice  of  Dissolution  of  Firm  rnoBt  be  bronght  home  to  a 
person  dealing  with  the  firm:  Prentiss  v.  Sinclair,  26  Am.  Dec.  288,  and 
note,  where  the  whole  subject  of  notice  of  dissolution  of  partnership  is  dis- 
cussed. See  also  NoU  v.  Dimming,  Id.  491;  Pitcher  y.  Barrows^  28  Id.  306; 
WcUkiMon  V.  Bank  qf  Pennsf/lvania,  34  Id.  621. 

Thb  fbincipal  oasb  is  citkd  in  WiUiama  v.  Boioera,  15  Osl.  821,  to  sus- 
tain the  proposition  that  an  ostensible  partner  retiring  from  the  firm  moat 
give  notice  of  his  retirement,  or  he  will  be  liable  to  creditors  of  the  oo&iina- 
ing  firm  on  oontraots  made  by  them  after  his  retirement. 


Gltmeb  v.  Willis. 

[3  Oaufobhia,  863.] 

MoNiT  IK  Hands  of  Shxkiff,  collected  under  execution,  is  not  subject  to 
attachment  or  garnishment,  as  a  debt  due  to  the  plaintiff  in  execution, 
but  is  in  the  custody  of  the  law  until  finally  and  properly  disposed  of. 

If  Cbeditob  of  Plaintiff  in  Exsoution  was  OrasBwisx  Rkmxdilb8B» 
equity  might  decree  a  sequestration  of  money  in  the  hands  of  the  sheriff, 
collected  under  such  execution. 

Sheriff  Acquikbs  Special  Propebtt  in  money  collected  by  him  under 
execution,  and  if  such  money  is  at  any  time  subject  in  his  hands  to  other 
process,  he  can  not  serve  it  himself,  but  it  must  be  executed  by  thd 
coroner. 

AonoN  against  a  sheriff  to  compel  him  to  pay  over  money  col- 
lected by  him  under  an  execution  in  favor  of  plaintiff.  It  ap- 
pears that  plaintiff  Clymer,  in  November,  1852,  recovered  a 
judgment  against  one  Sanderson,  upon  which  an  execution  was 
issued  and  delivered  to  the  sheriff  November  6, 1852.  Under 
this  execution  the  said  sheriff  collected  some  three  thousand 
five  hundred  and  forty  dollars.  November  20th  three  writs  of 
attachment  in  favor  of  different  plaintiffs  and  against  Clymer^ 
the  plaintiff  herein,  were  delivered  to  said  sheriff,  by  virtue  of 
which  he  levied  upon  the  gross  sum  of  six  hundred  and  fifteen 
dollars  and  fourteen  cents  of  the  money  in  his  hands,  collected 
by  him  for  Clymer  as  aforesaid.  Plaintiff  demands  judgment 
against  defendant  for  said  last-mentioned  sum.  The  court  be- 
low gave  judgment  for  defendant,  and  plaintiff  appealed,  and 
for  error  alleges  that  this  money  was  in  the  custody  of  the  law. 
and  not  subject  to  attachment. 

Conger  and  Aukeny,  for  the  appellant. 

By  Court,  Heydekfeldt,  J.    The  remedies  of  attachment  and 
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ganushment  are  the  creatures  of  statate,  and  can  not  be  ex- 
tended to  cases  not  named  in  the  act. 

Money  in  the  hands  of  the  sheriff,  collected  on  execution,  is 
not  a  debt  due  to  the  plaintiff  in  execution,  but  is  in  the  cus- 
tody of  the  law  until  finally  and  properly  disposed  of.  It  can 
not  therefore  be  the  subject  of  attachment  or  garnishment.  If 
the  attaching  creditor  of  the  plaintiff  in  execution  was  otherwise 
remediless,  it  may  be  that  chancery  would  afford  relief  by  pro- 
cess of  sequestration,  but  this  we  are  not  now  called  on  to 
decide. 

A  striking  irregularity  iiv  this  case  is  the  attempt  of  the  sheriff 
to  attach  what  was  in  his  own  hands.  The  sheriff  acquires  a 
special  property  in  whateyer  comes  to  his  hands,  by  yirtue  of 
his  office,  and  if  it  is  at  any  time  subject  in  his  hands  to  other 
process,  to  which  he  must  necessarily  be  a  party,  such  process 
must  be  executed  by  the  coroner. 

The  judgment  is  rerersed  and  the  cause  remanded. 

Wells,  J.,  concurred. 

Replevin  wn«L  not  Lib  vok  Pbofbbtt  Held  bt  OmoEa  1>y  virtue 
of  an  ezecntioD:  Spring  v.  BowrUmd^  53  Am.  Dec.  243,  and  note,  wherein 
cases  both  for  and  against  this  proposition  are  cited. 

Money  in  Hands  of  Sherdtf,  being  in  the  castody  of  the  law,  is  not  sab* 
ject  to  attachment  as  the  property  of  the  ezeeation  plaintiflf:  Bowden  v.  SchaU 
zeU,  23  Am.  Dec  170;  Daumon  v.  Halcomb,  13  Id.  618;  PrentisB  y.  Bli8$,  24 
Id.  G31 ;  Blair  v.  Caniey,  42  Id.  360;  Marvin  v.  Hawley,  43  Id.  547,  and  notes 
to  above  cases.  See  also  cases  cited  in  note  to  King  v.  Moore,  41  Id.  44.  But 
the  surplus  money,  in  the  hands  of  a  sheriff,  after  satisfaction  of  the  execution* 
are  subject  to  attachment  by  a  creditor  of  the  execution  debtor:  Thieker  ▼. 
Atkinson,  43  Id.  650;  King  v.  Moore,  41  Id.  44.  "The  authorities  are  very 
nearly  unanimous  in  sustaining  the  proposition  that  when  a  sheriff  or  consta- 
ble has  collected  money  on  execution,  it  can  neither  be  levied  upon  nor  gar- 
nished by  the  same  or  another  officer,  under  a  writ  against  the  judgment 
creditor:"  Freeman  on  Executions,  sec.  130. 

When  Shebivf  is  Paett  to  Action,  process  must  be  directed  to  the  oor 
oner  of  the  county:  Poteen  v.  Jones,  56  Am.  Dec.  426,  and  note. 

The  FEiNdPAL  gase  is  citei>  in  Harvey  v.  Stemagel,  33  BL  516»  to  the 
point  that  money  in  the  hands  of  a  sheriff,  collected  on  execution,  can  not  be 
attached  as  the  property  of  the  plaintiff  in  the  execution.  It  is  also  dted  to 
the  same  point  in  HiU  v.  The  La  Crosse  S  M.  R.  R.  Co.,  14  Wis.  291. 


LUBEBT    V.   GhAUTITEAU. 

[8  CaLOPOBIIU.  468.] 

OwvEB  oy  Goods  hat  Maintain  Action  against  Toetiovs  PoflSBBOBi 
THEBEOV  as  consignees  or  factons,  and  it  is  competent  for  him  to  Intro- 
dnoe  evidence  showing  the  manner  iu  whif*h  they  became  possessed  ol 
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the  goods,  even  tbongh  snch  proof  should  establish  sach  possesrion  to 
have  been  wrongf al.    He  may  waive  the  tort. 

BxFORMED  Plsadino  UNDER  CoDB  has  abolished  the  distinction  between 
actions  ex  eantraetu  and  ex  deUcto^  but  the  principles  of  law  governing 
these  actions  remain  unchanged. 

OwmEB  or  Goods  Who  Elects  to  Proceed  against  Tortious  Posses- 
sors THEREOF,  as  consignees  or  factors,  thereby  ratifies  the  act  of  his 
agent  in  delivering  said  goods  to  them,  and  they  must  be  considered  aa 
the  authorized  consignees  and  commission  merchants  of  said  owner,  and 
entitled  to  the  rights  and  benefits  arising  from  this  relation,  such  as 
commissions  and  an  allowance  for  disbursements. 

In  Action  bt  Owner  of  Goods  aqainst  Tortious  Possessors  thereof, 
as  consignees  or  brokers,  the  measure  of*  damages  is  the  net  proceeds  of 
the  sales  of  said  goods.  In  such  action  the  defendants  need  not  set  up 
in  their  answer  their  claim  to  commissions  and  disbursements,  either  aa 
new  matter  or  by  way  of  set-off,  in  order  to  have  them  allowed. 

Appeal  from  the  fourth  judicial  district.  Plaintiff^  a  resident 
of  Bordeaux,  France,  alleged  for  cause  of  action  that  in  Septem- 
ber, 1850,  he  8hipx>ed  a  quantity  of  merchandise,  which  he  par- 
ticularly described,  to  Hugens  Brothers  or  order,  commission 
merchants  in  San  Francisco;  that  said  goods,  when  they  arriyed, 
were  placed  by  Hugens  Brothers  in  the  hands  of  defendants,  also 
commission  merchants,  to  be  sold  for  the  use  of  plaintiff,  and 
that  defendants  accepted  the  same,  and  agreed  to  render  an  ac- 
count and  pay  the  proceeds  of  the  sales  of  said  goods  to  plaint- 
iff; that  they  had  sold  said  goods,  and  had  refused  to  pay  over 
the  net  proceeds,  or  any  part  thereof,  to  plaintiff,  although  often 
thereunto  requested,  wherefore  plaintiff  demands  judgment  for 
two  thousand  five  hundred  dollars,  the  value  of  said  goods,  for 
costs,  etc.  After  the  answer  of  defendants  was  filed,  which 
was  a  general  denial,  a  trial  was  had,  at  which  the  following  facts 
were  brought  out:  The  goods  were  received  as  alleged  by  Hu- 
gens Brothers,  with  instructions  to  sell  for  cash  and  remit  to 
plaintiffs.  While  this  consignment  of  goods  was  on  the  way 
over,  Hugens  Brothers  became  indebted  to  defendants  herein  in 
the  sum  of  five  thousand  dollars,  and  they  demanding  additional 
security,  Hugens  Brothers  conditionally  pledged  with  them  two 
bills  of  lading  on  the  way  from  France,  one  of  which  was  the 
duplicate  of  plaintiff's  goods.  It  was  agreed  that  defendants 
should  hold  these  bills  as  security  until  Hugens  Brothers  could 
procure  securities  of  their  own.  They  at  this  time  exhibited  to 
defendants  their  letter  of  instruction,  and  told  defendants  that 
they  had  no  interest  in  or  lien  upon  the  goods  mentioned  in 
plaintiff's  bill  of  lading,  that  the  goods  belonged  to  plaintiff, 
who  was  not  indebted  to  them  in  any  sum.     Some  time  after 


Oct  1853.]  LuBKBT  V.  Chauvtteau.  417 

this,  Hugens  Brothers  placed  in  the  hands  of  defendants  a  large 
consignment  of  goods,  which  they  agreed  to  take  in  lieu  of  the 
bills  of  lading  which  had  been  pledged  in  them,  and  as  a  satis- 
faction of  all  indebtedness  between  them.  When  plaintiff's 
cargo  arriyed,  defendants  were  requested  to  hand  over  the  bill  of 
lading  or  permit  the  goods  to  be  landed,  which  they  refused  to 
do,  OS  the  account  between  them  and  Hugens  Brothers  was  not 
closed  by  the  sale  of  the  above-mentioned  consignment  of  goods. 
At  this  time  plaintiff's  goods  were  worth  four  thousand  five 
hundred  dollars  or  five  thousand  dollars.  The  defendants  re- 
tained entire  control  of  these  goods,  and  sold  a  large  quantity 
of  them,  which,  from  the  defendants'  books,  brought  some  three 
thousand  one  hundred  and  twelve  dollars  and  ninety-two  cents. 
After  the  above  facts  had  been  brought  out,  defendants'  counsel 
moved  for  a  nonsuit,  on  the  ground  that  the  complaint  was  not 
supported  by  the  evidence.  The  court  refused  to  grant  this 
motion,  and  defendants  excepted.  Defendants  then  proved  that 
port  of  the  goods  had  been  destroyed  by  fire,  that  they  had  paid 
duties  and  custom-house  charges  to  the  amount  of  nine  hundred 
and  ten  dollars  and  fifty  cents,  and  that  the  rate  of  commission 
at  that  time  was  ten  per  cent.  To  the  introduction  of  all  this 
evidence  plaintiff  objected,  but  the  court  overruled  his  objec- 
tion, and  plaintiff  excepted.  The  court  refused  to  permit  de- 
fendants to  produce  the  books  of  the  firm  and  give  an  account 
of  the  sales  taken  therefrom,  and  they  excepted.  The  jury 
found  for  plaintiff  for  two  thousand  five  hundred  dollars,  and 
defendants  appealed. 

W.  H.  Sharp,  for  the  respondent. 

By  Court,  Wells,  J.  The  first  assignment  of  error  is,  that 
the  evidence  does  not  support  the  contract  as  laid  in  the  com- 
plaint, and  therefore  that  the  court  erred  in  refusing  to  order 
a  nonsuit. 

The  plaintiff  in  the  court  below  waived  the  tort  (if  any  had 
been  committed),  and  brought  his  action  against  the  defendants 
as  factors,  to  account  for  goods  sold  by  them,  and  to  restore 
the  amount  of  the  net  proceeds  arising  from  the  sale.  This  he 
bad  a  right  to  do,  according  to  well-established  principles  of 
the  common  law,  and  it  was  competent  for  him  to  introduce 
evidence  showing  the  manner  in  which  the  defendants  became 
possessed  of  the  goods;  and  although  the  proof  should  estab- 
lish the  fact  that  the  defendants  became  possessed  of  them 
wrongfully,  it  would  still  be  sufficient  to  maintain  an  action 
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against  the  defendants  as  consignees  or  faotois  for  the  net  pro- 
ceeds. 

One  of  the  objects  sought  by  the  reformation  in  the  forms  of 
pleading  was  to  provide  for  cases  like  the  present  The  dis- 
tinctions in  the  form  of  actions  ex  deUdo  and  ex  covUracbi  are 
abolished,  and  one  form  of  action  only  substitated,  and  the 
plaintiff  here  has  brought  his  action  in  the  form  prescribed  by 
the  code;  but  the  principles  of  law  which  goyem  the  case  re- 
maining unchanged,  he  introduced  testimony  to  maintain  his 
action  as  he  would  have  done  under  the  common-law  system  of 
practice  in  an  action  of  assumpsit,  based  upon  a  similar  state  of 
facts;  and  the  court  committed  no  error  in  refusing  a  nonsuit, 
either  on  the  ground  of  yarianoe  or  insufficiency  of  proof  to 
sustain  the  complaint. 

But  the  plaintiff  having  elected  to  proceed  against  the  defend- 
ants as  factors  instead  of  tort-feasors,  he  thereby  ratified  thn 
act  of  his  agents,  Hugens  Brothers,  in  transferring  the  merchant 
disc  and  the  bills  of  lading  into  the  hands  of  the  defendants; 
and  the  defendants,  who  are  commission  merchants,  as  shown 
by  the  complaint,  must  be  considered  as  acting  as  the  author- 
ized consignees  and  commission  merchants  of  the  plaintiff,  and 
entitled  to  the  rights  and  benefits  arising  from  this  relation. 
It  follows  that  the  plaintiff  could  only  recover  from  the  defend- 
ants the  net  proceeds  arising  from  the  sale  and  disposition  of 
the  merchandise,  after  deducting  the  necessary  charges  and  dis- 
bursements, and  the  court  erred  in  admitting  proof  of  the  valuvi 
of  the  goods  at  the  time  of  the  demand  and  refusal  to  deliver. 

The  defendants  are  not  charged  with  non-performance  oif 
or  negligence,  nor  with  fraud  in  the  sale,  and  no  cause  is  showii 
why  they  were  not  entitled  to  commissions;  the  strict  measure 
of  damages,  therefore,  was  the  net  proceeds  after  deducting  th« 
necessary  charges,  disbursements,  and  commissions,  and  th# 
coturt  erred  in  refusing  to  admit  in  evidence  the  books  of  de- 
fendants' firm  to  prove  the  account  of  the  sale  of  the  goods.  H 
was  not  necessary,  as  is  insisted  upon,  for  the  defendants,  who 
were  recognized  by  the  plaintiff  as  factors,  and  prosecuted  as 
such,  to  set  forth  in  their  answer  those  charges,  disbursements, 
and  commissions,  either  as  new  matter  or  by  way  of  set-off, 
to  a  claim  for  the  net  proceeds  of  the  sale.  And  the  couri 
erred  in  charging  the  jury  that  it  was  for  them  exclusively  tO' 
say  what  amount  the  plaintiff  was  entitled  to  recover,  or  thai 
the  defendants  were  liable  for  the  value  of  the  goods  at  the 
time  of  the  demand  and  refusal.    Therefore,  in  order  that  thcot 
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errors  may  be  corrected,  the  judgment  of  the  court  below  is  iet 
aside,  and  a  new  trial  ordered. 

HxTDSHFKLDTy  J.,  conouiTed. 

On  rehearing,  December  6, 1868,  the  aboye  opinion  was  re- 
affirmed. 

Onx  mat  Waits  Tobt  and  Sus  oh  Implisd  Contbaot,  only  on  tfaoM 
oMes  where  the  defendant  hae  derived  eome  benefit  from  the  tort:  Webtttr  t. 
Drinkujater,  17  Am.  Dec  238.  In  the  note  to  this  case  the  entire  nibjeot  of 
waiver  of  tort  and  Buit  npon  the  implied  contract  for  money  had  and  re- 
oeived  ia  discnaaed:  See  ako  O'ConZey  ▼.  OUp  <^  Natchez,  40  Id.  87,  and  notai 
Oabom  V.  B^  49  Id.  281,  and  note;  Addiaon  on  Torts,  33;  Gooley  on  Tort% 
91-96.  Ab  to  the  change  brought  about  in  pleading  by  the  adcptioD  of  tlia 
oodee,  see  Pomeroy'a  Remedies  and  Remedial  Righta,  134. 
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Sheldon  v.  Habtford  Fibe  Insubanoe  Go. 

[93  CONNSonoVT,  236.] 

Wbitimo  Intended  to  be  Part  of  Ck)NTRACT  may  bb  Inoorporatui 
INTO  It  by  a  proper  reference,  as  well  as  by  an  extended  recitaL  And 
where  in  a  policy  of  insurance  a  reference  in  made  to  a  snrvey  consisting 
of  answers  given  by  the  insured  to  questions  proposed  by  the  insurers, 
some  of  which  are  intended  to  call  forth  a  minute  description  of  the 
premises  to  be  insured,  and  others  to  enable  the  insurers  to  determine 
the  nature  and  extent  of  the  risk,  the  reference  will  not  be  regarded  as 
intended  merely  to  obtain  a  fuller  description,  but  as  intended  to  incor- 
porate the  whole  of  the  survey  into  the  policy,  and  the  answers  therein 
applicable  to  the  subject-matter  will  bind  the  insured. 

Parol  Testimony  is  not  Admissible  to  Explain  or  Qualify  Wrttino 
which  is  expressed  in  precise  terms  and  free  from  ambiguity. 

Answer  in  Policy  of  Insurance  to  Question  wn ether  Watchman  is 
Employed  on  the  premises  during  the  night  is  a  representation  mate- 
rial to  the  risk,  which  must  be  regarded  as  obligatory  on  the  insured. 

Action  on  a  policy  of  insurance.  The  eighth  interrogatory 
referred  to  in  the  opinion  was  in  these  words:  ''Is  there  a 
watchman  in  the  mill  during  the  night?  Is  there  a  good 
watch-clock?  Is  the  mill  left  alone,  at  any  time,  after  the 
watchman  goes  off  duty  in  the  morning,  till  he  returns  to 
bis  charge  at  evening."  And  the  answer  was  as  follows: 
<<  There  is  a  watchman  nights — no  clock.  Bell  is  struck  every 
hour  from  eight  o'clock  p.  m.  till  it  rings  for  work  in  the 
morning.  Only  at  meal  times,  on  the  sabbath,  and  other  days 
when  the  mill  does  not  run."  John  S.  Fenn  was  the  super- 
intendent and  agent  of  the  plaintiffs,  and  the  plainti£G9  claimed 
that  said  Fenii  had  stated  to  the  agent  of  the  defendant,  at  the 
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\  time  of  the  examination  of  the  premiaes,  that  the  phintUb  weie 

f  not  in  the  habit  of  keeping  a  watchman  at  the  eetaUiahment 

between  twelve  o'clock  Saturday  night  and  twelve  o'clock  Son- 
day  night.  The  court,  for  the  purpose  of  enabling  the  jury  to 
pass  upon  the  evidence,  admitted  the  parol  testimony  offered  by 
the  plaintiffs,  pro  forma.  The  jury  found  for  the  plaintiflB,  and 
I  the  defendants  moved  for  a  new  trial.    The  other  facts  appear 

from  the  opinion. 

I  Perkins  and  Chapman^  and  Deming,  for  the  motion. 

Hungerford  and  Toucey^  contra. 

By  Court,  Ellswobth,  J.  Three  questions  are  presented  for 
our  consideration:  1.  The  propriety  of  introducing  parol  testi- 
mony; 2.  The  incompleteness  of  the  contract  of  insurance; 
8.  73ie  non-payment  of  the  premium.  The  two  last  are  resolved 
chiefly,  if  not  entirely,  into  questions  of  fact  for  the  jury,  which 
we  shall  not  discuss,  since  some  evidence  was  properly  before 
them  for  their  consideration.  If  they  have  mistaken  its  force, 
this  motion  will  not  give  the  defendants  redress.  As  to  the  first 
question,  we  think  there  must  be  a  new  trial. 

The  defendants  claim  that  the  entire  contract  hap  been  re- 
duced to  writing:  their  part,  in  the  policy  of  insurtonoe;  the 
plaintiffs'  part,  in  the  questions  and  answers  in  the  survey,  so 
called,  referred  to  in  the  body  of  the  policy.  The  defendants 
say  these  stipulations  and  conditions,  though  not  speoificaUy  re- 
peated in  the  policy,  are  by  reference  made  to  constitute  a  part 
of  the  contract  as  fully  as  if  the  survey  had  been  incorporated 
at  full  length;  and  that  the  survey,  being  in  writing,  is  so  pre- 
cise and  free  from  ambiguity,  that  parol  testimony  can  not  be 
admitted  to  explain  or  qualify  it,  without  denying  first  princi- 
ples. On  the  other  hand,  the  plaintiffs  claim  that  the  survey  ia 
not  referred  to  to  express  the  stipulations  obligatory  on  the  in- 
sured, but  for  the  purpose  of  designating  and  identifying  the 
building  in  which  the  property  is  to  be  kept  or  manufactured, 
and  that  the  true  representation  was  the  statement  made  by 
John  S.  Fenn  to  the  agent.  The  plaintiffs  make  no  question 
that  they  have  not  kept  the  stipulations  and  conditions  con- 
tained in  this  survey  as  it  reads,  and  especially  that  they  have 
not  kept  a  watch  in  the  mill,  as  required  in  the  answer  to  the 
eighth  interrogatory;  as  this  court  held  was  required,  in  the 
case  of  The  Olendale  Woolen  Co.  v.  The  Frotedion  Ins.  Co.,  21 
Conn.  19  [64  Am.  Dec.  809],  and  that  they  have  no  case  here,  if 
the  entire  survey  is  held  to  be  binding.    Nor  do  they  pretend 
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that  tliis  Btipulation  is  unimportanty  bat  theyixudBt  that  the  sur- 
vey is  not  their  representatioziy  and  that  the  true  representation 
was,  as  we  have  said,  the  statement  made  to  said  agent  hy  said 
Fenn  a  short  time  before  the  issuing  of  the  policy. 

We  are  persuaded  the  view  taken  by  the  defendants'  counsel 
is  the  true  one.  All  the  surrey,  as  much  as  any  part  of  it, 
is  incorporated  into  the  policy  of  insurance,  and  constitutes 
the  conditions  of  the  plaintiffs'  contract;  and  hence  every  part 
applicable  to  the  subject-matter  (and  the  eighth  interrogatory 
certainly  is)  is  to  be  regarded  as  obligatory  on  the  insured, 
whether  the  surrey  is  to  be  held  a  wananiy,  as  in  the  policy,  or 
a  representation  material  to  the  risk,  to  be  substantially  kept 
and  performed,  which  latter  is  the  character  we  are  inclined  to 
give  it.  We  know  no  reason  why  a  writing  intended  to  be  a 
part  of  a  contract  may  not  be  held  to  be  incorporated  into  it 
by  a  proper  reference  as  well  as  by  an  extended  redtal.  The 
reference  in  this  case,  in  our  judgment,  is  of  such  a  character. 
It  was  made,  we  think,  to  show  what  then  were  and  should 
continue  to  be  the  stipulations  of  the  plaintiffs  touching  the 
property  insured.  This  the  plaintiffs  deny:  they  say  it  was  for 
the  description  and  identification  of  the  factory  building.  Now,  it 
fieems  to  the  court  that  this  purpose  was  altogether  unnecessary 
and  superfluous,  since  it  was  already  stated  in  the  policy  that 
Hie  building  was  a  factory  building,  occupied  by  the  plaintiffii, 
situated  in  Glendale.  If  more  than  this  was  wanted,  as  the 
ground  assumed  by  the  plaintiffs  seems  to  allow,  vie.,  a  more 
minute  description  of  the  building,  it  was,  that  the  insurers 
might  be  better  informed  of  the  risk,  so  far  as  these  particulars 
veere  important,  in  estimating  the  degree  of  it.  But  if  so,  are 
not  the  other  parts  of  the  survey  equally  important  and  obliga- 
tory, and  especially  the  eighth  interrogatory  and  answer  f  It  is 
incredible  that  the  insurers  were  so  anxious  to  know  more 
minutely  the  size  and  kind  of  material  of  the  factoxy  building, 
«tc.,  and  therefore  incorporated  the  survey  into  the  policy,  to 
secure  themselves  to  that  extent,  while  other  parts  of  the  sur- 
vey,  touching  the  use  and  condition  of  the  building,  equally 
important,  are  passed  over  as  unworthy  of  attention;  such  as  the 
kind  of  business  to  be  done  in  the  mill,  the  mode  of  heating  and 
lighting  it,  the  position  of  water-casks  and  forcing  pumps,  the 
kind  of  stoves  and  fuel  used  in  the  mill,  the  continuance  of  a 
watch  by  night,  with  a  good  watch*clock,  to  insure  constant 
watchfulness;  the  number  of  hours  in  the  twenty-four  the  fao- 
tory  is  run;  in  what  manner  friction  matches  are  kept  in  the 


June,  1853.]  SHELDON  v.  Habtfobd  F.  iNa  Oo.  423 


that  no  smoking  or  drinking  of  liquor  is  to  be  allowed  on  the 
premises;  whether  the  mill  is  run  by  the  proprietor  or  tenants; 
the  existence  of  an  organized  fire  company  in  the  neighborhood, 
and  the  like.  Who  has  a  right  to  say  that  any  of  these  are  not 
conditions  and  stipulations  meant  to  be  incorporated  into  the 
policy,  when  the  survey  is  referred  to,  generally,  for  informa- 
tion? The  directors  of  the  company  must  have  been  beside 
themselves  not  to  have  secured  the  company  at  all  in  these  and 
the  like  particulars;  but  it  is  so,  if  the  survey  is  to  be  rejected. 

When  the  plaintiffii  admit  that  by  the  reference  the  survey 
becomes  a  part  of  the  contract,  to  the  extent  they  allow  in 
argument,  we  think  they  yield  the  question  to  their  opponents; 
as  after  this  they  can  not  make  a  sensible  distinction  between 
what  they  admit  and  what  the  defendants  claim. 

Besides,  if  the  survey  is  to  be  rejected  by  the  phuntifb,  ex- 
cept to  the  extent  admitted,  where  are  we  to  look  for  any  stipula- 
tions and  conditions  on  the  part  of  the  insurers?  or  are  there 
none  ?  Is  this  (a  case  of  more  than  ordinary  importance)  an 
exception  to  all  others  ?  Can  we  believe  that,  with  the  vigilance 
of  the  defendants  manifested  by  iheir  requiring  a  printed  sur- 
vey of  numerous  and  most  discriminating  questions,  to  be  for- 
warded to  the  company,  that  they  may  have  full  infonnation  of 
jBJiything  material  to  the  risk,  they  wanted  only  to  know  in  this 
instance  the  description  and  identification  of  the  factoiy  build- 
ing, and  for  that  purpose  made  reference  to  the  survey? 

It  should  be  remembered,  likewise,  that  this  survey  had  been 
made  some  five  months  before  the  date  of  this  policy,  in  behalf 
of  these  plaintiffs,  and  was  sent  by  the  veiy  agents  who  issued 
the  present  policy  to  the  Protection  Insurance  (Company,  who 
had  issued  a  policy  upon  that  survey,  payable,  in  case  of  loss, 
to  the  plaintiffs.  There  it  remained,  and  reference  was  made  to 
it  as  there,  and  we  can  not  doubt  it  was  meant  and  agreed  bj 
cidl  parties  that  it  should  be  referred  to  as  the  proper  and  true 
survey  in  this  case. 

On  the  whole,  viewing  this  survey  as  the  contract  of  the 
plaintiffs,  the  case  already  mentioned  of  The  Olendale  Woolen  Go, 
V.  The  Protection  Ins,  Oo,,  supra,  settles  the  question;  there 
upon  a  kindred  question  we  held  that  the  eighth  interrogatory 
and  answer  were  a  clear,  certain,  and  definite  contract,  not  sus- 
ceptible of  ambiguity,  and  not  open  to  parol  proof. 

If  Mr.  Fenn's  story,  which  is  denied  by  the  agent  of  the  de- 
fendants (and  he  made  the  contract  of  insurance,  and  issued  the 
policy  in  pursuance  thereof),  is  true,  then  it  is  obvious  the  policy 
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and  Bunrey  do  not  contain  the  tme  contract  between  the  parties, 
and  should  have  been  amended;  but  this  can  have  no  effect  in 
this  case;  we  take  the  writings  as  they  are. 

In  this  opinion  the  other  judges  concurred,  except  Waitb,  J., 
who  tried  the  cause  in  the  court  below,  and  was  therefore  dis- 
qualified. 

New  trial  advised. 

Pabo*.  Evibbncs  IB  QxirEaAXXT  Ikadmisbiblb  to  Vabt  WBimro:  8m 
Porter  ▼.  Pierce,  56  Am.  Deo.  151,  note  153,  where  other  oases  are  oolleoted^ 
WaddeU  y.  OlaueU,  54  Id.  170,  note  172;  Wesir.  KeUy,  Id.  192;  Frederick  ▼. 
Toungbloodf  Id.  209.  The  prinoipal  ease  is  oited  in  Aurora  F,  In$,  Co.  y. 
Eddy,  49  EL  100,  to  the  point  that  if  there  is  no  imperfection  or  amhigoi^ 
in  the  langoage  of  a  contract,  it  will  he  considered  as  expressing  the  entire 
and  exact  meaning  of  the  parties,  and  no  evidence  of  extrinsic  matters  or 
usages  will  he  receiyed  to  vary  the  terms  expressed. 

CONCSALMBKT,    WHEK    FaTAL    TO    InSXTBANCK    PoLIOT,    AND    WHEN    NOT: 

See  OcUea  v.  Madison  Co.  M.  I.  Co.,  55  Am.  I>ec.  360,  note  809. 

Answsk  to  Question  whethek  Watchman  is  Employed  on  premisea 
insured  is  material  to  the  risk:  OUndaU  W.  Co,  v.  ProieeUon  L  Co,^  54  Am. 
Dec.  309. 

Where  Polict  Refers,  in  Etpbess  Terms,  to  Apfuoation,  or  other 
papers  connected  with  the  risk,  and  adopts  them  as  part  of  the  contraot  of 
iusurance,  they  become  a  part  of  the  policy:  Carwn  v.  Jereey  City  Ins,  Co.^ 
43  K.  J.  L.  303,  citing  the  principal  case. 

Tns  PRINCIPAL  case  is  citbd  in  MaUeaMe  Iron  Work$y.  Phanixlne,  Co.^ 
25  Coun.  473,  to  the  point  that  when  agents  of  insurance  companies  bind 
their  principals,  and  when  they  bind  only  themselves,  is  a  qnestion  of  fao^ 
more  than  of  law;  and  in  WoocUmry  S.  B.  v.  Charter  Oak  Ins,  Co,,  31  Id.  525, 
to  the  point  that  the  courts  of  Goonecticut  have  maintained  the  integrity  ol 
contracts,  and  the  necessity  of  a  strict  compliance  with  all  oonditiomi  affisot* 
ing  their  validity,  in  some  instances  almost  to  the  denial  of  jnatice. 


Hedge  v.  Glafp. 

[32  OoKHXcnouT,  262.1 

Impeaohment  of  Witness  by  Proof  of  Contradiotort  Statemsntb.— A 
witness  may  be  impeached  by  proving  that  he  has  made  statements  oat 
of  court  contradictory  to  those  made  by  him  on  the  trial,  without  first 
inquiring  of  him,  on  cross-examination,  whether  he  has  made  such  prior 
contradictory  statements. 

Bnolish  Rule  First  Recognized  in  Queen's  Case,  2  Brod.  &  B.  301, 
that  a  witness  can  not  be  impeached  by  proving  that  he  has  made 
oontradictory  statements  out  of  court,  unless  he  has  been  first  inquired 
of  touching  such  coutradictory  statements,  has  never  been  adopted 
in  Connecticut,  either  by  legislatiye  enactment  or  judicial  decision. 
Although  this  rule  is  a  safe  and  oonsen^ative  one,  calculated  to  protoei 


June,  1868.]  Hedge  v.  Glafp.  425 

the  Just  tif^tB  of  witnoMM  and  to  Alicit  the  tratli»  and  one  to  which  it 
is  rery  proper  to  adhere*  mbjeot  to  eaoh  ezoeptioDS  tm  a  eonnd  diecretioii 
may  raii^gest,  yet  a  £ailnre  to  apply  it  will  not  be  ground  for  rerenal  of 
the  judgment,  particalarly  in  a  oaae  where  the  witnese  was  ttill  within 
the  reach  and  rabjeot  to  the  control  of  the  party  calling  him,  after  the 
impeaching  testimony  liad  been  given,  and  where  he  might  hare  brea 
called  for  tiie  porpoae  of  explanation. 

Assumpsit  tried  before  a  jury  in  the  conntjr  court  of  Hartford 
eounty.  There  was  a  Terdiot  for  fhe  defendant,  upon  which  a 
judgment  was  entered,  which  was  affirmed  by  the  superior  court, 
and  thereupon  by  motion  in  error  the  case  came  to  this  court. 
The  other  facts  appear  from  the  opinion. 

Hubbard,  for  the  plaintiff  in  error. 

Welles  and  Bungerford,  for  the  defendant  in  error. 

By  Court,  Ohubgh,  0.  J.  This  is  a  motion  in  error  to  reyerse 
the  judgment  of  the  superior  court,  by  which  a  judgment  of  the 
county  court,  on  motion  in  error,  had  been  affinned. 

The  ground  of  exception  to  the  decision  of  the  couniy  court 
is,  that  witnesses  were  called  by  the  defendant  to  testify,  and 
did  testify,  that  Dorcas  H.  Chandler,  who  had  before  been 
called  by  the  plaintiff  to  testify,  had,  out  of  court,  stated  to 
them  &cts  contradictory  to  and  inconsistent  with  her  testi- 
mony given  in  chief  for  the  plaintiff,  without  being  inquired  of 
by  the  defendant  on  her  cross-examination,  and  without  testify- 
ing whether  she  had  made  to  the  defendant's  witnesses  or  others 
any  such  contradictory  or  inconsistent  statements  as  sworn  to 
by  them.  This  testimony,  thus  introduced  by  the  defendant 
upon  objection,  was  admitted  by  the  county  court;  and  this 
without  recalling  the  said  Dorcas,  who  might  haye  been  re- 
called to  contradict  or  explain. 

The  question  before  us  is  not  what  has  been,  either  ancientiy 
or  in  modern  times,  or  what  we  may  think  would  be,  a  reasona- 
ble or  convenient  practice,  resting  in  the  discretion  of  the  court, 
in  the  examination  of  witnesses,  either  as  to  the  order  or  sub- 
ject of  such  examination;  but  whether  any  rule  or  principle  of 
law,  of  which  the  plaintiff  had  a  right  to  avail  himself,  has  been 
violated  by  the  couniy  court,  so  that  he  is  entitled  as  a  matter 
of  right  to  demand  a  reversal  of  the  judgment  of  that  court. 

In  the  admission  or  rejection  of  testimony,  and  in  regard  to 
many  matters  occurring  in  the  course  of  trials,  the  due  course 
of  justice  demands,  to  some  extent,  the  exercise  of  a  discretion- 
ary power  by  the  court.  In  exercising  such  discretion,  courts 
frequentiy  regard  former  usages  and  practice,  although  when 


426  Hedge  v.  Clapp.  [CSona 

propriety  seemB  to  demand  it  they  pass  by  saoh  pxactice,  and 
without  violating  any  legal  rights  of  parties:  thus  they  often 
depart  from  the  usual  course  of  procedure  to  protect  a  witness 
from  surprise  and  embarrassment;  or  to  expose  one  to  detection 
who  seems  disposed  to  conceal  or  prevaricate,  etc. 

In  this  state  we  do  not  believe  there  has  been  a  uniformify 
of  usage  in  conducting  the  examination  of  witnesses  who  have 
made  contradictory  statements  out  of  court  since  the  QueerCu 
Case^  2  Brod.  &  B.  801,  in  1820,  although  before  that  time  a 
contradiction  of  a  witness  might  be  proved  without  qualifica- 
tion. Sometimes  the  impeaching  proof  has  come  in  without 
objection;  sometimes  the  first  witness,  upon  cross-examination, 
has  been  inquired  of  generally  whether  he  has  ever  made  a  dif- 
ferent representation  of  facts,  without  referring  to  circum- 
stances or  persons,  and  this  has  been  very  frequently  done;  and 
sometimes  the  course  now  insisted  upon  by  the  plaintiff  as  the 
only  proper  one  has  been  pursued.  We  conclude,  therefore, 
that  the  legal  profession  here  has  never  considered  the  law  on 
this  subject  to  be  fixed,  but  has  treated  the  subject  rather  as  a 
matter  of  practice  in  the  examination  of  witnesses,  and  subject 
to  the  discretion  of  the  court. 

We  do  not  very  well  see  how  an  unyielding  rule  can  be  pre- 
scribed, in  conformity  with  the  rule  claimed  by  the  plaintiff, 
which  shall  apply  consistently  to  all  cases.  A  great  portion  of 
the  evidence  in  our  courts  consists  of  depositions,  and  it  would 
be  found  quite  impossible,  in  depositions  taken  ex  parte ^  to 
apply  any  such  principle  or  practice. 

The  judges  in  the  Queen's  Casey  supra,  adverted  to  an  exist* 
ing  usage,  in  support  of  the  advice  which  they  gave  to  the 
house  of  lords,  establishing  the  rule  of  evidence  now  relied 
upon  by  the  plaintiff;  but  they  refer  to  no  book  or  reported 
case  upon  which  they  relied  as  an  authority;  and  we  believe 
that  no  such  existed,  in  any  such  form  as  to  furnish  evidence 
that  such,  before  that  time,  was  the  common  law  of  the  land  or 
of  the  courts,  rather  than  a  mere  rule  of  practice,  which  some 
or  more  of  the  judges  had,  in  the  exercise  of  a  discretionary 
power,  followed  at  the  circuits.  Indeed,  the  English  judges, 
in  subsequent  cases,  appeal,  in  support  of  the  rule,  which  is 
certainly  now  well  established  in  their  courts,  solely  to  the 
Queen's  Case,  as  its  origin:  Angus  v.  Smiihy  1  Moo.  &  M.  473; 
Crowley  v.  Page,  7  Oar.  &  P.  789.  If  this  be  so,  it  can  not  be 
claimed  properly  that  the  law,  as  received  and  understood  in 
this  state  before  that  case,  has  been  abrogated  and  abandoned. 
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and  the  new  principle  ingrafted  into  our  Bjetem  of  jurispm- 
denoe,  unless  by  some  statute  provision  or  judicial  decision  of 
our  own;  and  there  has  been  no  such.  We  must  therefore  look 
for  our  law  on  this  subject  to  a  period  before  the  decision  of 
the  Queen's  Case. 

Chief  Baron  Gilbert,  in  his  treatise  on  evidence,  the  first  book 
of  authority  on  this  branch  of  the  law,  does  not  allude  to  any 
principle,  known  in  his  time,  which  required,  on  cross-examina- 
tion, that  a  witness  should  be  inquired  of  as  to  his  acts  or 
declarations  out  of  court,  in  order  to  admit  evidence,  by  way  of 
impeachment,  of  his  inconsistent  testimony  in  court  He  gives 
the  principle  without  qualification:  ''A  prisoner  may  bring  evi- 
dence to  prove  the  witness  gave  a  different  testimony  before  a 
justice  of  the  peace  or  at  another  trial: "  Gilbert's  Law  of  Ev.  81. 

Mr.  Peake  asserts  the  principle,  without  condition  or  qualifi- 
cation, that  *'  declarations  made  by  a  witness,  on  the  same  subject, 
contrary  to  what  he  swears  on  the  trial,  may  be  given  in  evi- 
dence to  impeach  his  credit:"  Peake's  Ev.  89.  So  Phillips,  in 
the  first  edition  of  his  very  valuable  work,  published  in  the  year 
1817,  three  years  before  Uie  trial  of  Queen  Caroline,  states  the 
law  in  the  same  manner;  although  he  gives  it  differently  in 
subsequent  editions,  published  after  that  trial:  Phill.  Ev.,  Isi 
ed.,  230.  In  De  8aiUy  v.  Morgan^  2  Esp.  691,  it  was  decided 
that  a  letter  written  by  a  witness  might  be  read  tc  contradict 
his  testimony  in  chief,  although  no  allusion  was  made  to  it  on 
his  cross-examination.  In  Christian  v.  Coombe,  Id.  489,  a  pro- 
test signed  by  a  witness  was  admitted  for  the  same  purpose. 

No  qualification  of  the  rule  or  practice,  as  laid  down  in  the 
authorities  above  referred  to,  is  suggested  by  Judge  Swift,  in 
his  system  or  in  his  law  of  evidence,  nor  in  his  digest,  nor  have 
we  any  decided  case  adopting  the  modem  qualification  as  recog- 
nized in  the  Queen's  Case. 

In  the  case  of  lUchery.  Welsh,  17  Mass.  160  [^Am.  Dec.  187], 
this  subject  was  brought  under  the  notice  of  the  supreme  court 
of  Massachusetts,  and  well  considered,  and  in  the  result  the 
court  say:  ''  Whatever  may  be  the  reasons  for  adopting  the 
practice  in  England,  of  first  advertising  a  witness  on  what 
grounds  he  is  about  to  be  impeached,  we  are  satisfied  that  such 
practice  has  never  prevailed  here.  In  England  it  is  rather  a 
matter  of  practice  than  a  rule  of  evidence,  as  would  seem  by  the 
opinion  of  the  judges  in  the  Queen's  IHcU.  It  may- date  its  ori- 
gin long  since  we  were  bound  by  English  laws,  and  if  so,  would 
have  no  force  here,  except  by  adoption." 


^ 
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The  Bame  Tiews,  and  we  think  they  are  cozxect,  are  expressed 
by  the  court  in  Maine,  in  the  case  of  Ware  t.  Ware,  8  Greenl.  42. 

We  think  we  are  justified,  from  the  foregoing  view  of  the  law, 
in  our  opinion,  that  however  proper  and  salutary  the  practice 
may  be,  as  now  established  by  the  courts  in  England,  on  the 
subject  we  have  been  considering,  yet  the  rule  has  never  been 
adopted  as  a  principle  of  our  law  of  evidence,  that  the  credit  of 
a  witness  can  not  be  impaired  or  impeached,  by  proving  contra- 
dictory statements  made  by  him  out  of  court,  unless  his  mind 
and  recollection  have  been  called  to  them  on  his  cross-examina- 
tion, so  as  to  justify  us  in  reversing  a  judgment  as  a  matter  of  le- 
gal right,  because  such  rule  or  practice  has  been  disregarded. 
And  it  is  important,  we  think,  to  notice  the  fact  that  the  opinions 
expressed  by  the  judges  in  the  Queen's  Case  were  intended  to 
influence  a  court  in  the  progress  of  a  pending  trial,  and  were 
not  pronounced  upon  the  question  whether  a  judgment  already 
rendered  should  be  reversed;  if  they  had  been,  the  judges 
would  have  decided  explicitly  whether  the  course  of  examination 
thus  approved  by  them  was  a  matter  of  judicial  practice  merely, 
or  required  by  any  known  and  settled  principle  of  the  law. 

In  the  present  case,  at  any  rate,  we  see  no  cause  for  the  plaint- 
iffs complaint.  His  witness  was  still  within  his  reach,  and  sub- 
ject to  his  control,  after  the  impeaching  testimony  had  been 
heard;  and  all  the  cases  agree  in  determining  that  in  such  case^ 
the  witness  could  have  been  recalled  by  the  plaintiff  for  the  pur- 
pose of  explanation. 

Now,  although  for  the  reasons  suggested  we  can  not  reverse 
this  judgment,  yet  we  feel  that  in  many  if  not  in  most  cases 
the  rule  of  practice  and  course  of  examination  of  witnesses,  as 
recognized  and  established  by  the  courts  of  England,  where  con- 
tradictory representations  are  relied  on  for  the  purpose  of  im- 
peachment, is  a  very  safe  and  conservative  one,  as  protecting  the 
just  rights  of  witnesses,  as  well  as  calculated  to  elicit  the  truth, 
and  one  to  which  it  will  be  veiy  proper  to  adhere,  subject  to 
such  exceptions  as  a  soimd  discretion  may  from  time  to  time 
suggest. 

In  this  opinion  the  other  judges  concurred,  except  Watte,  J., 
*  who  tried   the  case  in  the  court  below  and  was  disqualified. 

Judgment  affirmed. 

Impxaohment  of  Witness  by  Pboov  or  Gomtbadioiobt  Statsmxhtb: 
See  dioore  v,' BeUis,  53  Am.  Dec.  771;  Stale  v.  George,  49  Id.  392,  note  396s 
Seedy  v.  SUUe,  44  Id.  641,  note  649,  where  other  cases  are  collected.  The 
principal  case  is  followed  on  this  point  in  Butler  ▼.  Cornwall  Iron  Co,^  22 
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Conn.  857;  and  in  MeOnniM  v.  CfrtuU^  42  Id.  79,  and  in  TamUmiom  r.  Town 
o/Derbp,  43  Id.  665,  it  is  cited  in  sapport  of  the  proposition  that  it  raati  in 
the  Boand  diacretion  of  the  oonrt  to  determine  the  qnestion  whether  or  not  a 
witness  can  be  impeached  by  proving  that  he  has  made  prior  oontndiotory 
atatementsb  withoat  asking  him  if  he  made  sach  statemsnts. 


Ogden  V.  Ratmond. 

[33  OomnDonooT,  879.] 
In  AflBUMFSR  fOB  SmviCBS  Rendbbed  as  SoHOOii-TBAflffwt,  evidanoo  la 

admissible  to  prove  that  the  defendant  oontraoted  with  the  rl«3«*i<y 

individaally,  and  not  as  a  public  officer. 
School  Tbustbb  Dsbtvino  his  OmaiAL  Chabaoieb  VBOii  Gbrbbal  Law 

and  the  election  of  the  people  of  a  given  district  is  as  much  a  pnblio 

agent  as  if  he  were  the  immediate  agent  of  the  state  or  of  one  of  its 

political  divisions. 

▲OXHT  AonNG  BITHXB  IN  PiTBUO  OB  PBIYATB  CAPAOITr  O  HOT  NbOUSABILT 

Mabb  TiTAWiB,  although  he  does  not  give  a  oanse  of  action  against  soma 
one  else. 
Onn  Who  AasunES  to  Oontbaot  in  Kamx  of  Ahothkb  as  his  Pbxngifali 
with  an  honest  intent,  openly  and  folly  disclosing  all  the  facts  touching  his 
supposed  authority,  or  which  may  be  fairly  implied  from  his  aitoatioo, 
especially  if  he  provides  against  his  personal  liability  in  any  event,  oaa 
not  be  held  liable,  unless  he  be  guilty  of  fraud  or  false  representation. 

AOBNT  CAN  NOT  BX  SUBD  AS  CONTBAOTINO   PaBTT  IN  CONTRAOT,  UUleSS  it 

contaiDS  apt  words  to  charge  him  as  such. 

RuLB  THAT  IV  AoBNT  DOBS  NOT  BiND  HIS  Pbinchpal  he  binds  himself  needs 
qualification,  and  is  not  universally  correct.  Where  an  agent  personally 
covenants,  and  then  adds  his  representative  character,  which  he  does 
not  in  truth  sustain,  his  covenant  remains  personal  and  binds  him  as  an 
individual;  but  if  the  contract  does  not  contain  a  'personal  undertaking, 
he  is  not  personally  liable. 

Whxbb  Agbnt  Acting  in  Pubuo  Businbss  Entxbs  into  Contbaot  for  the 
benefit  of  the  public,  he  is  presumed  to  act  in  his  official  capacity;  but  if 
he  is  acting  in  private  businessi  there  is  no  presumption  for  or  against, 
and  he  IB  or  is  not  liable,  according  to  the  language  used. 

AflauMPaiT  for  labor  and  servioos  by  the  plaintiff  done  and 
rendered  in  teaching  a  school  in  a  certain  district  in  the  counly 
of  Westchester,  in  tibe  state  of  New  York,  at  the  special  instance 
and  request  of  the  defendant.  On  the  trial,  the  plaintiff,  against 
the  objection  of  the  defendant,  was  allowed  to  introduce  testi- 
mony to  proye  the  character  in  which  the  defendant  contracted 
for  tlie  services  of  the  plaintiff.  The  defendant  claimed  that  he 
made  the  contract  with  the  plaintiff  as  the  trustee  of  the  school 
district,  and  that  in  making  such  contract  he  was  a  public 
Agent,  and  could  not  be  held  personally  liable,  unless  he  was 
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guilty  of  fraud  or  misrepresentation,  or  expressly  contracted  on 
his  own  personal  responsibility.  The  jury  returned  a  verdict 
for  the  plaintiff.    The  other  facts  appear  from  the  opinion. 

BtUler  and  Carter  ^  for  the  motion  in  error. 

Eawley^  contra. 

By  Court,  Ellswobth,  J.  The  first  question  is  the  admissi- 
biliiy  of  eyidence  to  prove  the  character  in  which  the  defendant 
contracted  for  the  services  of  the  plaintiff— whether  individually 
or  as  a  public  officer.  On  this  point  we  think  the  ruling  of  the 
court  is  not  subject  to  objection.  The  evidence  conduced  to 
establish  the  point  for  which  it  was  offered,  and  that  was  suffi- 
cient to  make  it  admissible. 

In  the  next  place,  the  defendant  claimed  that  he  made  the 
contract  as  a  public  agent,  and  therefore  was  not  personally  lia- 
ble, unless,  indeed,  in  making  the  contract  he  had  been  guilty  of 
fraud  or  misrepresentation,  or  had  superadded  his  personal  en- 
gagement. The  plaintiff,  on  the  other  hand,  claimed  that  the 
defendant  did  not  contract  as  a  public  agent,  and  furthermore, 
at  all  events  must  be  liable  unless  he  contracted  in  such  a  man- 
ner '^  as  to  give  the  plaintiff  a  remedy  somewhere  else."  The 
court  ruled  in  conformity  to  the  claim  of  the  plaintiff;  and 
herein,  we  think,  entertained  an  erroneous  view  of  the  law. 
The  court  held  that,  in  point  of  law,  the  defendant  was  not  a 
public  agent,  and  could  not  be  classed  with  public  agents,  who 
are  presumed,  while  acting  in  public  business,  to  act  in  an  offi- 
cial capacity.  We  do  not  readily  apprehend  why  the  defendant, 
deriving  his  public  and  official  character  from  the  general  law 
and  the  election  of  the  people  of  a  given  district,  under  the  law, 
may  not  be  held  to  be  a  public  agent  as  much  as  if  he  were  the 
agent  of  the  state  immediately,  or  of  a  county,  town,  society, 
or  school  district.  Wherein  is  the  difference  ?  All  derive  their 
power  from  the  same  source,  parceled  out,  only  to  be  exercised 
in  different  jurisdictions  and  for  different  purposes.  Such  we 
understand  to  be  the  doctrine  of  our  courts,  as  held  in  AdamM 
V.  WhiUlesey,  3  Conn.  564;  Perry  v.  Hyde,  10  Id.  338;  Sterling 
V.  Feet,  14  Id.  248;  Johnson  v.  SmiOi,  21  Id.  627.  And  the  same 
is  the  law  in  New  York:  Olney  v.  Wickes^  18  Johns.  124.  Often 
has  it  been  held  that  selectmen  and  other  kindred  officers  axe 
public  agents,  officers  of  the  law,  though  elected  by  their  re- 
spective towns  and  districts. 

We  think,  likewise,  upon  the  second  point  made,  that  it  does 
not  follow  that  an  agent,  acting  either  in  a  public  or  private 
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capacity,  is  of  necesdiy  made  personallj  liable,  although  be 
does  not  giye  a  cause  of  action  against  some  one  else.  We  be- 
lieve the  law  to  be,  that  if  a  person  assumes  to  act  and  enter 
into  contracts  in  the  name  of  another  as  his  principal,  and  does 
this  with  an  honest  intent,  openly  and  fully  disclosing  all  the 
facts  touching  his  supi>08ed  authority,  or  which  may  be  fairly 
implied  from  his  situation,  and  especially  if  he  provides  against 
his  personal  liabilify,  in  any  event  he  can  not  be  held  liable  un- 
less he  be  guilty  of  fraud  or  false  representation;  and  even 
then  he  is  not  necessarily  liable  on  the  contract  itself. 

Story,  in  his  treatise  on  agency,  p.  822,  sec.  234  a,  says:  ''It 
seems  clear  that  in  no  case  can  an  agent  be  sued,  on  the  very 
instrument  itself,  as  the  contracting  party,  unless  there  are  apt 
words  therein  so  to  charge  him;  thus,  if  a  person  acting  as  agent 
for  another  should  without  authoriiy,  or  exceeding  his  author- 
ity, make  and  execute  a  deed  in  the  name  of  his  principal,  and  not 
in  his  own  name,  the  agent  would  not  be  liable  thereon,  although 
it  would  not  bind  the  principal."  The  same  was  held  in  Doum- 
man  v.  Jones,  9  Jur.  454;  Polhill  v.  Walter,  3  Bam.  &  Adol. 
114.  The  same  doctrine  was  asserted  in  Massachusetts,  in  Long 
V.  Golbum,  11  Mass.  97  [6  Am.  Dec.  160];  BaUou  v.  TaXM,  16 
Id.  461  [8  Am.  Dec.  146];  and  the  same  in  Pennsylvania,  in 
Hopkins  V.  Mehaffy,  11  Serg.  k  B.  129.  The  cases  in  New  York 
are  somewhat  different,  but  we  think  there  is  no  question  but 
that  the  rule  laid  down  by  Judge  Story  is  the  rule  of  our  courts. 
We  would  especially  refer  to  the  cases  to  be  found  in  1  Am. 
Lead.  Cas.  601,  note  to  EhveU  v.  Shaw,  and  a  later  case,  Letcis 
V.  Ntcholsm,  12  Eng.  L.  &  Eq.  433. 

We  are  aware  that  it  is  not  unfrequently  laid  down  as  a  rule 
of  law  that  if  an  agent  does  not  bind  his  principal  he  binds 
himself;  but  this  rule  needs  qualification,  and  can  not  be  said 
to  be  universally  true  or  correct,  as  the  cases  already  cited  abun- 
dantly show.  If  the  form  of  the  contract  is  such  that  the  agent 
personally  covenants,  and  then  adds  his  representative  character, 
which  he  does  not  in  truth  sustain,  his  covenant  remains  per- 
sonal and  in  force,  and  binds  him  as  an  individual;  but  if  the 
form  of  the  contract  is  otherwise,  and  the  language,  when  fairly 
interpreted,  does  not  contain  a  personal  undertaking  or  prom- 
ise, he  is  not  personally  liable;  for  it  is  not  his  contract,  and 
the  law  will  not  force  it  upon  him.  He  may  be  liable,  it  is  true, 
for  tortious  conduct  if  he  has  knowingly  or  carelessly  assumed 
to  bind  another  without  authority;  or,  when  making  the  con* 
tract,  has  concealed  the  true  state  of  his  authority,  and  falsely 
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led  others  to  repose  in  his  authoriiy;  but,  as  we  haye  said,  he  is 
not  of  course  liable  on  the  contract  itself ,  nor  in  any  form  of 
action  whatever. 

The  question  in  these  cases  will  be  found  to  be  one  of  con- 
struction of  the  language  and  meaning  of  the  person  who  at- 
tempts to  act  for  another,  and  is  a  question  often  attended  with 
very  great  difficulty  and  doubt;  but  when  the  intention  is  ascer- 
tained, that  intention  should  ever  be  the  rule  for  deciding  whose 
contract  it  is.  The  cases  are  exceedingly  conflicting,  and  un- 
satisfactory, though  they  contain  some  principles  universally 
acquiesced  in.  If  the  agent  is  acting  in  public  business,  and 
enters  into  a  contract  for  the  benefit  of  the  public,  he  is  pre- 
sumed to  act  in  his  official  capacity,  as  in  Hodgson  v.  Dexter ,  1 
Cranch,  845;  but  if  he  is  acting  in  private  business,  there  is  no 
presumption  for  or  against,  and  he  is  or  is  not  liable,  accord- 
ing to  the  language  used.  The  county  court  held  that  the  de- 
fendant did  not  bind  those  for  whom  he  apparently  acted,  and 
was  therefore  of  necessity  liable  himself.    This  is  not  correct. 

We  have  no  occasion  to  comment  on  other  &cts  of  the  case, 
although  we  think  that  in  a  subsequent  part  of  the  charge 
there  is  some  obscurity  in  the  language  employed  in  instructing 
the  jury;  but  we  do  not  think  it  necessary  to  go  into  the  ques- 
tion; for  we  mean  to  place  our  decision  upon  the  errors  already 
pointed  out. 

In  this  opinion  the  other  judges  concurred. 
Judgment  to  be  reversed. 

AosMT  Acrura  within  Scope  ov  his  AuTHoaiTT,  and  not  oonoealing 
his  ageooy,  is  not  liable  on  a  contract  made  for  the  benefit  of  his  princi- 
pal: Hall  V.  Huntoon,  44  Am.  Deo.  332,  note  335,  where  other  cases  are 
collected;  Bank  qf  Rochester  v.  Monteath,  43  Id.  681,  note  684.  The  princi- 
pal case  is  cited  in  Taylor  v.  Shdton,  30  Conn.  128,  as  a  case  in  which  the 
question  as  to  the  form  of  relief  in  a  case  where  an  agent  may  be  sned  f<Nr 
fraud  and  misrepresentation  in  acting  for  another  when  he  had  no  authority, 
is  much  discussed.  The  only  remedy  against  one  who  assumes  to  act  for 
another  without  authority  is  an  action  on  the  case  for  falsely  assuming  au- 
thority to  act  as  agent:  Duncan  ▼.  NiUa,  32  lU.  634,  citing  the  principal  case. 

Onr  Assuminq  to  Act  as  Aobnt  vob  Akothke  does  not  necessarily 
render  himself  liable:  Neumuin  v.  Syhetter^  42  Ind.  112,  dting  the  principal 
case. 

Public  Aobntb,  Liabilitt  of,  on  Coktbacts  Madb  fob  Pubuc:  Sea 
Miller  v.  Ford^  65  Am.  Deo.  687»  note  692,  where  other  cases  are  ooUeotod. 
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Sun  ni  SQOxrr  Puijiuo  in  Goubs  ov  Ahothke  SxAn  wwnv  Sami 
PABxm,  and  for  the  Mine  mAtter,  la  not  ouiBe  for  alMleoiait  of  aa 
action  at  law  aabaeqaently  oominenoed  in  ConDooticnt. 

AcnoN  of  aooonnt.    The  facts  api>ear  from  the  opinion. 

Baldwin  ^  B.  L  and  O.  B.  IngersoU,  and  Beach^  tot  the  plaintiff, 

C,  A.  IngeraaU,  for  the  defendant. 

By  Court,  Ellswobth,  J.  The  defendant's  plea  in  abatement 
states  that  the  plaintiff  and  defendant  are  inhabitants  of  the 
<;itj  of  New  York;  that  the  plaintiff  has  there  instituted  and  is 
prosecuting  a  suit  against  the  defendant,  in  a  court  of  chancery, 
for  the  same  matter,  cause,  and  thing;  that  the  defendant  has 
there  appeared,  filed  his  answer,  and  submitted  to  the  jurisdic- 
tion of  the  court;  that  the  court  has  full  jurisdiction  to  adjudge 
the  matter,  and  its  judgment  will  be  a  condusive  bar  to  the  con- 
troversy. To  this  plea  the  defendant  has  filed  a  demurrer,  and 
thereby  admits  the  truth  of  the  allegations,  at  least  for  the  pur- 
pose of  trying  the  demurrer. 

The  pendency  of  a  prior  suit  of  the  same  character  between 
the  same  parties,  brought  to  obtain  the  same  end  or  object,  is, 
at  the  common  law,  good  cause  of  abatement.  It  is  so,  because 
there  can  not  be  any  reason  or  necessity  for  bringing  the  second; 
and  therefore  it  must  be  oppressire  and  vexatious.  But  while 
the  law  is  thus  careful  to  screen  the  defendant  from  oppression 
and  vexation,  it  is  equally  impartial  and  open  to  the  plaintiff, 
and  I  may  say  even  indulgent,  in  permitting  him,  a  creditor,  to 
seek  redress  by  pursuing  several  remedies  at  the  same  time,  if 
this  is  found  to  be  reasonable  and  necessary.  It  will  not  coun- 
tenance vexation  and  oppression,  neither  will  it  prevent  a  cred- 
itor from  using,  in  a  fair  manner,  the  means  in  his  power  to 
collect  his  debts. 

Now,  the  plea  of  a  prior  suit  is  to  be  looked  at  in  just  this  im- 
partial view.  The  rule  above  stated  is  not  a  rule  of  unbending 
rigor,  nor  of  universal  application,  nor  a  principle  of  absolute 
law — it  is  rather  a  rule  of  justice  and  equity,  generally  appli- 
cable and  always,  where  the  two  suits  are  virtuaUy  alike,  and 
in  the  same  jurisdiction.  It  should  be  remembered  that  a  dila- 
tory plea  is  not  like  a  plea  of  payment,  or  satisfaction,  or  of 
something  in  bar  of  the  merits  of  the  claim;  then  it  would  find 
more  favor;  but  its  object  is  to  cause  postponement  and  delay— ^ 
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and  fhe  language  of  the  plea  is,  the  proceeding  is  unneoessaix 
and  vexatious,  and  should  be  abated. 

It  is  obvious,  then,  a  second  suit  is  not,  of  course,  to  be  abated 
and  dismissed  as  vexatious,  but  all  the  attending  circumstances' 
are  to  bo  first  carefully  considered,  and  the  true  question  will 
be.  What  is  the  aim  of  the  plaintiff?  Is  it  fair  and  just?  or  is  ii 
oppressive?  It  is  possible  the  defendant  may  not  owe  the  debt» 
as  the  plaintiff  claims  he  does,  and  may  want  only  to  present 
his  defense  in  a  manner  as  little  expensive  and  inconvenient  as 
possible — ^which  right  he  ought  certainly  to  enjoy;  but  his  plea 
now  is  for  delay,  and  delay  only.  If  the  plaintiff,  by  a  second 
suit,  can  place  his  claim  in  a  more  favorable  condition  for  ob* 
taining  redress,  why  should  he  not  be  permitted  to  do  it?  As 
where  he  can  secure  his  debt  by  an  attachment,  his  first  suit  be- 
ing a  summons;  or  where,  as  in  Ward  v.  OurtiM,  18  Conn.  290, 
the  first  suit  is  found  to  be  premature;  so  where  he  is  appre- 
hensive that,  by  reason  of  error  or  misapprehension,  he  is  not 
in  as  good  a  condition  as  he  coidd  place  himself  in  by  a  second 
suit — what  reason  can  be  assigned  why  he  may  not  pursue  hia 
best  remedy? 

The  court  will  not  be  reluctant  to  grant  him  any  neoesaaiy 
aid;  nor  is  a  defaulting  debtor  a  favorite  of  the  court,  to  be 
shielded  from  a  fair  and  speedy  trial,  in  any  competent  court,, 
where  the  debtor  can  be  summoned  to  appear. 

The  only  certain  rule  on  this  subject,  which  we  find,  is,  wher& 
the  parties  are  the  same  and  the  second  suit  is  for  the  same  mat* 
ter,  cause,  and  thing,  or  the  same  object  is  to  be  attained  as  ia 
the  first  suit,  and  in  the  same  jurisdiction,  the  second  shall 
abate  and  be  dismissed;  and  no  case  beyond  this  can  be  found, 
except  perhaps  Hari  v.  Granger,  1  Conn.  154,  which  extends  the 
rule  to  suits  pending  in  different  and  independent  jurisdic- 
tions; nor  to  cases  pending  in  the  same  jurisdiction,  in  a  court 
of  law  and  in  a  court  of  equity.  These  last  qualifications  are,  in 
our  judgment,  most  material  to  the  case  on  trial,  and  are,  we 
think,  decisive  of  the  merits  of  the  plea  in  abatement.  No  case 
has  been  cited  by  defendant's  counsel  (and  his  elaborate  re- 
searches would  have  found  them,  if  in  the  books)  of  a  bill  in 
equity,  pleaded  in  abatement  to  an  action  at  law,  or  vice  versa, 
even  though  the  general  object  of  both  suits  be  the  attainment 
of  the  same  object;  which  is  allowing  to  this  defendant  quite 
afl  much  as  the  facts  in  bis  plea  will  justify;  for  the  bill  in  equity 
ia  by  one  partner  against  the  other,  not  only  to  settle  his  ao* 
oount,  but  to  dose  up  the  partnership,  while  the  action  at  law- 
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is  on  a  coTenant  to  render  his  account.  In  Laflin  y.  Brown,  7 
Met.  576,  the  court  say:  "  The  pendency  of  a  bill  in  equity  has 
not  usually  been  considered  sufficient  ground  for  sustaining  a 
plea  in  abatement;  but  when  both  suits  are  commenced  by  the 
same  party,  it  may  furnish  a  proper  occasion  for  a  motion  to 
require  the  party  to  elect  in  which  action  he  will  first  proceed; " 
so  in  BUmchar^  v.  SUme,  16  Yt  234,  it  is  said  by  the  court:  *'A 
plea  in  abatement  to  an  action  at  law,  on  the  ground  of  a 
pendency  of  a  bill  in  equity  for  the  same  matter,  between  the 
same  parties,  in  another  court,  it  is  believed  has  never  been 
sustained  in  any  court,  foreign  or  domestic/'  There  is  very 
much  in  the  peculiar  nature  and  extent  of  the  jurisdiction  of 
these  di£ferent  courts  to  sustain  this  exception  to  the  general 
rule.  Besides,  the  rules  of  procedure  and  manner  of  execution 
in  these  courts  are  not  alike;  so  a  court  of  equiiy  acts  or  not, 
in  many  cases,  according  to  its  discretion;  it  not  unfrequently 
leaves  tiie  party  to  his  remedy  at  law;  it  prescribes  conditions, 
causes  new  parties  to  be  brought  before  the  coiirt,  and  combines 
new  matter,  in  any  stage  of  the  trial,  by  supplemental  or  by 
cross-bills,  and  often  protracts  a  case,  otherwise  easily  disposed 
of,  for  a  long  period  of  time;  equiiy  acts  liketfiBe,  without  a 
jury,  and,  in  most  countries,  upon  evidence  taken  in  writing  by 
masters  in  chancery,  and  it  has  a  wide  discretion,  which  it  is 
generally  found  necessary  to  call  into  exercise,  in  winding  up  a 
partnership  connection.  It  is  true,  the  demurrer  in  this  case 
admits  that  this  action  at  law  will  be  settled  bgr  the  judgment 
in  the  suit  in  New  Tork;  but  this  is,  as  before  said,  an  admis« 
sion,  to  tiy  the  demurrer— the  general  question  remains  as  be- 
fore. 

But  if  we  are  mistaken  in  this  limitation  of  the  general  rule, 
there  is  another  which  is  not  less  obvious  and  decisive,  viz.,  the 
suits  must  be  pending  in  the  same  jurisdiction.  This  has  long 
been  the  law  in  England,  as  established  in  the  cases  of  Maule 
V.  Murray,  7  T.  R.  470;  Imlay  v.  EUqfsen,  2  East,  467;  and 
OsteU  V.  Lepage,  10  Eng.  L.  &  Eq.  255.  In  the  first  the  court 
adopt  this  language:  "  This  court  will  not  take  judicial  notice 
of  an  arrest  in  a  foreign  country; "  adding,  "  It  would  be  un- 
just to  deprive  the  plaintiffs  of  perhaps  the  only  security  they 
have  for  the  payment  of  their  debt;"  and  in  the  second.  Lord 
Ellenborough,  C.  J.,  in  giving  the  opinion  of  the  court,  which 
turned  on  this  very  point,  says:  '*  We  do  not  see  but  the  plaint- 
iff has  the  same  security  (by  a  suit  in  Norway)  for  his  demand, 
and  all  the  benefit  of  prosecuting  his  suit  there,  which  he  has 
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^kero;  and  m  we  do  not  see  that  such  is  the  case,  iv«  do  not  feel 
'  enrselyes  warranted  in  taking  from  him  the  benefit  he  is  entitled 
lo  from  the  laws  of  this  country."    So  in  Bayley  v.  Edwards,  8 
~  Swans.  710,  which  was  a  suit  in  Jamaica,  a  plea  in  abatement 
was  filed,  setting  forth  a  prior  suit  then  pending  in  England; 
ihe  court  in  England,  on  appeal  from  the  colonial  court,  held 
the  plea  was  insufScient.    Lord  Camden  said:  'tft  is  impossi- 
•  ble  to  maintain  this  plea — ^it  is  a  plea  to  the  jurisdiction.    The 
.  plaintiffs  in  England  attempt  to  set  up  the  suit  here  in  bar  of 
the  jurisdiction  of  Jamaica;  but  the  causes  for  allowing  the  plea 
of  double  suits  are  all  where  the  suits  are  in  court  here,  while 
ttris  is  a  second  suit,  in  a  court  which  is  a  foreign  court."    The 
same  is  the  law  in  the  United  States.    It  was  so  held  in  OoodaR  t. 
Marshall,  11  N.  H.  88  [35  Am.  Dec.  472] ;  Bowne  y.  Joy,  9  Johns. 
221;  Walsh  v.  JDurkin,  12  Id.  101;  MUcheUy.  5unc^,  2  Paige, 
620  [22  Am.  Dec.  C69];  NeweU  v.  NewUm,  10  Pick.  472;  and  G6U 
T.  Partridge,  7  Met.  574.     If  the  case  of  EaH  v.  Granger,  1 
Conn.  171,  is  held  to  contain  different  Tiews,  and  can  not  be 
cListingnished  from  the  above  cases  by  reason  of  its  pectdiar 
circumBtances,  the  land  lying  in  Ohio,  or  as  proceeding  upon 
the  idea  that  t&ese  states  are  not  foreign  states,  which  was  not 
decided  until  afterwards,  in  the  supreme  court  of  the  United 
States,  Buckrver  v.  Finley,  2  Pet.  586,  we  can  not  approve  of  it 
If  there  were  nothing  else  in  the  case  but  the  fact  that  the 
plaintiffs  (citizens  of  Connecticut)  were  defendants  in  the  suit 
in  Ohio,  and  of  necessity  subject  to  a  withdrawal  of  that  suit 
by  the  plaintiff,  this  was  enough  to  justify  the  plaintiffs  in  get- 
ting the  contract  at  once  canceled,  if  they  could,  as  they  found 
the  plaintiff  within  our  juinsdiction.    It  can  not  be  supposed  that 
they  were  under  the  necessity  of  going  to  Ohio  in  order  to  ob- 
tain redress,  when  the  plaintiff  could,  at  bis  pleasure,  leave  the 
present  plaintiffs  remediless,  by  suffering  a  nonsuit.     It  is  quite 
possible,  if  these  plaintiffs  had  then  filed  a  cross-bill,  they  could 
then  have  secured  the  relief  which  they  were  seeking,  and  to 
which  they  were  entitled,  upon  their  hypothesis;  but  they  were 
not  obliged  to  submit  to  such  proceedings,  and  it  might  not 
have  been  expedient  for  them  to  trust  their  case  to  the  decision, 
and  a  final  one  perhaps,  of  a  county  court  of  Ohio;  for  they  had 
tried  in  vain  to  remove  the  case  into  the  United  States  court. 
The  counsel  for  the  defendant  insists  that,  although  these 
states  are  foreign  states,  except  for  federal  purposes,  the  consti- 
tution of  the  United  States  has  provided  that  full  faith  and 
ere^t  shall  be  given,  in  each  state,  to  the  public  acts,  records. 
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and  judicial  proceedings  of  evexj  other  state,  and  that  this  pro- 
vision in  the  constitution  makes  these  states  domestic  states, 
or  at  least,  that  their  judicial  proceedings  are  to  be  held  as  if 
thej  were;  because  they  are  conclusiye  and  final;  and  then,  he 
insists  that  the  general  principle,  already  commented  upon, 
shall  be  applied.  We  think  it  is  not  so,  although  we  f  ally 
assent  to  the  conclusiveness  of  the  proceedings  specified  in  the 
constitution;  but  the  want  of  this  conclusiveness  is  not  the  rea- 
son assigned  why  a  prior  suit,  in  a  foreign  jurisdiction,  shall 
not  abate  another.  It  is  not  so  said  in  Maule  v.  Murray^  or  /m- 
lay  V.  EUefsen,  or  Bayley  v.  Edwards,  supra,  nor  in  the  cases  in 
this  country;  although  some  of  the  lattw were  decided  after  the 
decision  in  Bvckner  v.  Mnley,  supra;  and  although  the  earliest 
case  in  New  York  was  prior  ioBuckner  v.  Fmley,jei  we  think  the 
same  view  of  our  national  compact  had  prevailed  from  the  first. 
Judge  Van  Ness,  it  is  true,  in  MUler  v.  HacUey,  6  Johns.  876 
[4  Am.  Dec.  872],  did  liold  that  a  bill  drawn  on  a  person  in 
another  state  was  not  a  foreign  bill;  but  it  does  not  appear  this 
was  the  point  of  the  case,  or  that  the  question  was  argued  or 
examined.  Excepting  this  remark,  we  think  the  decision  in 
Bvjckner  v.  Finley  involved  nothing  essentially  new.  Such  are 
the  cases  of  Warder  v.  Arell,  2  Wash.  (Va.)  298  [1  Am.  Dec 
488];  Hitchcock  y.  Aiclcen,  1  Cai.  460;  BarileU  v.  Knighi,  1  Mass. 
401  [2  Am.  Dec.  86],  and  cases  in  note;  Duncan  v.  Course,  1 
Hill  Const.  100;  8  Kent's  Com.  98.  The  true  reason  is,  eveiy 
country  or  state  is  entirely  sovereign  and  unrestricted  in  its  pow- 
ers, whether  legislative,  judicial,  or  executive,  and  hence  does 
not  acknowledge  the  right  of  any  other  nation  to  hinder  its  own 
sovereign  acts  and  proceedings.  Nor  will  the  courts  of  one 
country  take  notice  of  the  courts  of  another,  nor  of  its  laws,  or 
rules  for  the  administration  of  justice;  and  therefore  the  courts 
of  a  countiy  where  a  second  suit  is  brought  will  not  dismiss  a 
suitor  merely  because  initiatory  steps  have  been  taken  elsewhere. 
It  may  be  cause  for  staying  proceedings:  but  to  abate  a  suit  is 
to  put  a  final  end  to  its  existence;  should  it  do  this,  it  might 
learn  too  late  that  no  adequate  remedy  can  be  had  elsewhere. 
That  countiy  is  undutiful  and  unfaithful  to  its  citizens  which 
sends  them  out  of  its  jurisdiction  to  seek  justice  elsewhere.  We 
need  not  repeat,  that  from  necessity  it  does  not  know  what  is 
praetioable  in  a  foreign  jurisdiction;  what  the  mode  of  trial 
there,  the  rules  of  evidence,  the  statutes  of  limitation;  or  what 
the  kind  of  judgment  and  satisfaction,  and  whether,  if  satisiao- 
tion  is  to  be  had  at  all,  it  may  not  be  on  tenns  preaoxibed  fay 
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laws  &TOiing  chiefly  the  mtexestB  of  the  debtor.  This  is  so, 
even  in  some  of  these  states;  how  much  more  may  it  be  so  in 
other  states  and  countries.  Besides,  the  expense,  unoertainty, 
and  delay  incident  to  a  trial  abroad,  perhaps  in  a  country  very 
remote,  is,  one  would  think,  cause  enough  for  prosecuting  a  suit 
at  home.  The  creditor,  having  been  obliged  to  sue  the  debtor 
abroad,  because  he  was  found  there,  and  could  be  sued  nowhere 
else,  should  not  be  denied  the  right  to  sue  his  debtor  at  home. 
In  truth,  to  do  this  in  such  a  case  is  not  unnecessaiy  and  vexa- 
tious; for  it  is  what  the  most  upright  and  scrupulous  man  would 
do  without  hesitation. 

As  we  have  said,  the  defendant's  counsel  endeavors  to  dis- 
tinguish this  case  from  those  cited  from  the  English  reports,  in 
this:  that  the  judgment  in  New  York  will  be  final  and  conclu- 
sive; which  he  says  is  not  the  case  with  the  foreign  judgment; 
and  this  is  the  point  he  has  most  labored;  for  he  does  not  deny 
that  the  English  law  is  against  his  defense,  if  it  is  to  apply. 
Now,  we  remark  it  is  by  no  means  clear  whether  a  judgment 
fairly  obtained  in  the  court  of  a  foreign  country  (the  court  hav- 
ing jurisdiction  of  the  subject-matter  and  the  parties)  is  not 
conclusive  elsewhere.  This  is  a  disputed  point.  If,  then,  it 
is  conclusive,  the  entire  force  of  the  argument  is  taken  away. 
It  is  undoubtedly  so  in  all  proceedings  in  rem,  and  there  is 
very  high  authority  that  it  is  so  in  actions  in  personam,  Mr. 
Oreenleaf ,  in  his  treatise  on  evidence,  vol.  1,  sec.  546,  closes  his 
remarks  on  the  cases  by  saying:  "  Though  there  remains  no 
inconsiderable  diversity  of  opinion  among  the  learned  judges  of 
the  different  tribunals,  yet  the  present  inclination  of  the  English 
courts  seems  to  be  to  sustain  the  conclusiveness  of  foreign  judg- 
ment; "  and  Judge  Story  says,  in  his  Conflict  of  Laws,  sees.  645, 
550,  605:  "  It  is  indeed  very  difficult  to  perceive  what  could  be 
done,  if  a  different  doctrine  were  maintainable  to  the  full  ex- 
tent of  opening  all  the  evidence  and  merits  of  the  cause  anew.*' 
Is  the  court  to  review  the  former  decision,  like  a  court  of  ap- 
peal, upon  the  old  evidence?  or  is  the  court  to  open  the  judg- 
ment, and  proceed  as  at  first,  ex  cequo  el  bonoT  The  role  that 
the  judgment  is  to  be  prima  facie  evidence  for  the  plaintiff 
would  be  a  mere  delusion,  if  the  defendant  might  still  question 
it,  by  opening  all  or  any  of  the  original  merits,  on  his  side,  for 
it  would  be  equivalent  to  granting  a  new  trial.  The  very  latest 
case  we  have  seen  is  the  Bank  of  Australia  v.  JVuis,  in  queen's 
bench,  4  Eng.  L.  &  Eq.  252,  where  the  court  most  evidently 
inclined  to  hold  a  foreign  judgment  to  be  conclusive,  if  this 
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court  had  jnrifidiction  and  the  trial  was  fairly  conducted;  bat 
ihey  held  it  unnecessary  to  decide  the  point  ahsolutely,  because 
the  judgment  which  had  been  rendered  in  Anstialiay  a  colony, 
had  been  appealed  from  to  the  queen's  privy  council.  Lord 
Denman,  in  Ferguson  t.  Mdhon^  39  Eng.  Com.  L.  39,  and  more 
emphatically  in  Henderson  y.  Henderson^  6  Ad.  &  El.,  N.  S., 
^88,  says:  *'  That  a  plea  to  an  action  on  the  judgment  of  a  colo- 
nial court  ought  to  steer  clear  of  any  inquiry  into  the  merits  of 
the  case;  for  whatever  constituted  a  defense  in  that  court  ought 
fo  have  been  pleaded  there." 

There  are,  undoubtedly,  many  dic^  that  a  foreign  judgment 
may  be  OTcrhauled  on  its  merits,  and  is  only  prima  facie  evi- 
dence  of  the  debt.  It  does  not  appear,  however,  says  Lord 
Campbell,  G.  J. ,  that  the  question  has  ever  been  solemnly  decided, 
where  the  foreign  court  has  regularly  adjudicated  the  matter  be- 
tween the  parties.  It  is  open,  no  doubt,  to  the  defendant  to 
show  the  foreign  court  had  not  jurisdiction  of  the  subject-mat- 
ter, or  the  person,  or  that  the  defendants  had  not  a  fair  trial. 
Perhaps  it  is  in  view  of  these  exceptions,  it  has  been  said  that 
such  a  judgment  is  only  prima  facie  evidence,  and  may  be  im- 
peached. We  will  not,  however,  pursue  the  subject  any  further; 
the  numerous  authorities  on  the  subject  are  collected  and  ably 
'commented  on  by  Judge  Story  in  his  Conflict  of  Laws,  and 
by  Smith  in  his  Leading  Cases,  vol.  2,  p.  499.  Most  of  them 
are  likewise  collected  in  Oreenleaf's  Evidence,  and  in  Cowen 
&  Hill's  notes  to  Phillips.  For  these  reasons,  we  advise  judg- 
ment to  be  rendered  for  the  plaintiff. 

In  this  opinion  the  other  judges  concurred. 

Judgment  to  be  rendered  for  the  plaintLBT. 


PsNDKKOT  OT  SiTiT  IN  Onb  Statb  CAN  NOT  BE  Plxadkd  ni  Bab  orabftfee- 
ment  of  a  aeoond  aotaon  in  another  atate  between  the  aame  partiea  and  for  the 
-•ame  canae  of  action:  AfcJilUm  v.  Love,  64  Am.  Deo.  449,  note  45S,  where 
^otber  caaea  are  collected;  Lcring  v.  Mar$h,  2  Cliff.  8222;  LatMam  v.  ChtB/et^  7 
J'ed.  Bep.  524,  both  citing  the  princi|>al  oaae. 
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pi  Ou—nciAuuT,  580.] 
VAT  IB  MAimAiraD  AOAum  Bank  CoaposATioir  loa  PBoomnii 
no  VszAXioini  Bub  agalaal  an  individual  who  haa  aofferad  damage 
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O0«NmATIOH8  ABI»  DT  MODBRN   TlMV,  BbOUORT  VO  SaU   CiTn.  LlAKI^ 

ITDHI  M  nataral  penons,  so  far  aa  this  can  be  done  praotiflaOy  and  son* 
sistentiy  with  their  charters,  and  are  civilly  reeponaible,  ia  their  oocpo- 
rate  oapaoities,  for  all  torts  which  work  injury  to  others. 

DiBBOTOBS  OV  COBPOBATIOK  COKSTITUTB  Ck)NTROLLINO  POWXB  OV  CORFORA- 

noN,  and  are  not  to  be  regarded  merely  as  its  agents  or  servants  acting 
under  a  delegated  authority;  and  the  doctrine  that  principals  are  not 
responsible  for  the  willful  miscondifct  of  their  agents  oan  not  be  applied 
to  them. 
Malice  or  Corporation  mat  bb  Protbd  by  proving  the  Biotives  of  its 
directors,  in  the  same  way  that  the  motives  of  other  associated  or  oonsph> 
ing  bodies  are  proved. 

.  Action  on  the  case  brought  against  the  East  Haddam  Bank^ 
described  in  the  declaration  as  a  ''corporation  established  bj 
the  laws  of  the  state  of  Connecticut,  with  power  to  sue  and  be 
sued."    The  facts  are  stated  in  the  opinion* 

Baldwin  and  Btdkdey,  and  TyUr  and  Culver  ^  in  support  of  the 
motion  to  set  aside  the  nonsuit. 

DuUon  and  W,  D.  Shipman^  contra. 

By  Court,  Church,  C.  J.  This  action  is  based  upon  the  pro* 
visions  of  our  statute,  entitled  ''An  act  to  prevent  Tezatious 
suits,"  and  is  subject  to  the  same  general  principles  as  are 
actions  on  the  case  for  malicious  prosecutions,  at  common  law. 

The  plaintiff  alleges  that  the  defendants,  the  East  Haddam 
Bank,  a  body  politic  and  corporate,  without  probable  cause,  and 
with  a  malicious  intent,  unjustly  to  vex,  harass,  embarrass,  and 
trouble  the  plaintiff,  commenced  by  a  writ  of  attachment,  and 
prosecuted  against  him,  a  certain  vexatious  suit  or  action  for 
fraudulent  representations,  to  the  injury  of  said  bank,  and  which, 
action  resulted  in  a  verdict  and  judgment  against  the  bank,  and 
in  favor  of  the  present  plaintiff. 

On  the  trial  of  this  cause,  by  the  superior  court,  the  defend* 
ants  moved  for  a  nonsuit,  on  the  ground  that  the  plaintiff,  by^ 
his  evidence,  had  failed  to  make  out  a  prima  facie  ease;  which 
motion  the  court  granted,  and  judgment  of  nonsuit  was  entered 
against  the  plaintiff,  which  he  now  moves  to  set  aside. 

The  judgment  of  the  superior  court  in  granting  the  nonsuit,  a» 
we  imderstand,  was  founded  solely  upon  the  ground  that  a  cor- 
poration aggregate  was  not  by  law  liable  for  such  a  cause  of 
action  as  was  set  up  by  the  plaintiff  in  his  dedaiation;  at  leasts 
no  other  ground  of  nonsuit  or  objection  to  the  plaintiff's  action 
has  been  argued  before  us.  And  therefore,  irrespective  of  the- 
evidence  detailed  in  the  motion,  we  confine  ourselves  to  what 
we  suppose  to  be  the  sole  question  in  the  case. 
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We  assume  that  the  plaintiff  has  snstained  ihe  damage  he 
elaimSy  by  reason  of  the  prosecution  of  the  Tezatioua  suit,  and 
the  question  is.  Has  he  a  legal  remedy  against  the  bank? 

The  claim  of  the  defendants  is,  that  the  remedy  for  this  injuiy 
is  to  be  sought  against  the  directors  of  the  bank,  or  the  indi* 
Tiduals,  whoeyer  they  might  have  been,  by  whose  agency  the 
Tezatioua  suit  was  prosecuted,  and  not  against  the  corporation. 
We  think  that,  to  turn  the  plaintiff  round,  to  pursue  the  pro* 
posed  remedy  would  be  trifling  with  him  and  with  his  just 
rights,  and  would  be  equiralent  to  declaring  him  remediless; 
and  in  this  case,  at  least,  that  there  was  a  vrrong  where  there  i» 
no  remedy.  It  is  notorious  that  ordinarily  the  action  of  bank 
directors  is  private;  that  their  records  do  not  disclose  the  names 
of  the  individuals  supporting  or  opposing  any  resolution  or 
vote,  and  if  they  do,  that  the  offending  persons  may  be  irre- 
sponsible and  insolvent.  The  language  of  Tilghman,  0.  J.,  in 
a  case  very  similar  to  the  present,  in  which  it  was  urged  that  a 
corporation  was  not  liable  for  a  suit,  but  only  the  individuals 
committing  it,  is  applicable  here.  "This  doctrine,"  he  said^ 
"was  fallacious  in  principle,  and  mischievous  in  its  conse-> 
quences,  as  it  tends  to  introduce  actual  wrongs  and  ideal 
remedies;  for  a  turnpike  company  might  do  great  injuiy  by 
means  of  laborers  having  no  property  to  answer  damages,"  etc. : 
Chestnut  etc.  T.  Co.  v.  Butter,  4  Serg.  &  B.  16  [8  Am.  Dec.  676]. 
To  the  same  effect  is  the  language  of  Shaw,  0.  J.,  in  the  case  of 
Thayer  v.  Boston,  19  Pick.  611  [31  Am.  Dec.  167].  He  says, 
**  The  court  are  of  opinion  that  this  argument,  if  pressed  to  all 
its  consequences,  and  made  the  foundation  of  an  inflexible,, 
practical  rule,  would  often  lead  to  veiy  unjust  results." 

Still  more  explicit  is  the  opinion  of  the  court  in  the  case  of 
The  Life  and  Fire  Ins.  Co.  v.  Mechanic^  Fire  Ins.  Co.,  7  Wend. 
81.  There,  as  here,  it  was  contended  that  the  act  was  unauthor-^ 
ized,  and  must  therefore  be  considered  as  the  act  of  the  officera 
of  the  company,  and  not  of  the  company  itself.  And  the  court 
says:  "  This  would  be  a  most  convenient  distinction  for  corpom* 
tions  to  establish:  that  every  violation  of  their  charter  or  as- 
sumption of  unauthorized  power  on  the  part  of  their  oflScers,. 
although  with  the  full  knowledge  and  approbation  of  the  direct- 
ors, is  to  be  considered  the  individual  act  of  the  officers,  and  i» 
not  to  prejudice  the  corporation  itself.  There  would  be  no  pos- 
sibiliiy  of  ever  convicting  a  oorporatian\)f  exeeeding  its  power» 
and  thereby  forfeiting  its  charter,  or  incurring  any  other  pen* 
altjy  if  this  principle  could  be  establishedi" 
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The  real  natnre  as  well  as  the  law  of  corporations,  within  the 
last  half-centnxyy  has  been  in  a  progress  of  derelopment,  so 
that  it  has  grown  up  from  a  few  rules  and  maxims  into  a 
<x>de.  In  the  days  of  Blackstone,  the  whole  subject  of  cor- 
porations and  the  laws  affecting  them  were  discussed  within 
the  compass  of  a  few  pages;  now  volumes  are  required  for  this 
purpose.  These  institutions  have  so  multiplied  and  extended 
within  a  few  years,  that  they  are  connected  with  and  in  a  great 
degree  influence  all  the  business  transactions  of  this  country, 
«nd  give  tone  and  character  to  some  extent  to  society  itself. 
We  do  not  complain  of  this;  but  we  say,  that  as  new  relations 
from  this  cause  are  formed  and  new  interests  created,  legal 
principles  of  a  practical  rather  than  of  a  technical  or  theoretical 
<3haracter  must  be  applied. 

And  BO  in  the  course  of  this  progress  it  has  been.  It  wassaid 
by  Lord  Coke,  **  that  corporations  had  neither  souls  nor  bodies;** 
and  by  somebody  else,  "  that  they  had  no  moral  sense;*'  and  from 
ihence,  or  for  some  other  equally  insufficient  reason,  it  was  in* 
f  erred,  and  so  repeatedly  adjudged,  that  they  could  not  be  sub- 
jected in  actions  of  trover,  trespass,  or  disseisin,  and  indeed,  that 
they  could  not  commit  wrongs  nor  be  liable  for  torts,  with  a 
few  exceptions,  as  we  shall  see. 

Had  Lord  Coke  lived  in  this  age  and  country,  he  would  have 
iBeen  that  corporations,  instead  of  being  the  soulless  and  uncon- 
scious beings  he  supposed,  are  the  great  motive  powers  of  so- 
ciety, governing  and  regulating  its  chief  business  affiurs;  that 
they  act,  not  only  upon  pecuniary  concerns,  but,  as  having  con- 
«cience  and  motives,  to  an  almost  unlimited  extent  they  are 
intrusted  with  the  benevolent  and  religious  agencies  of  the  day, 
tind  are  constituted  trustees  and  managers  of  large  funds  pro- 
motive of  such  objects. 

The  views  of  the  old  lawyers  regarding  the  real  nature,  power, 
4knd  responsibilities  of  corporations,  to  a  great  extent,  are  ex- 
ploded in  modem  times,  and  it  is  believed  that  now  these  bodies 
are  brought  to  the  same  civil  liabilities  as  natural  persons,  so  far  as 
this  can  be  done  practically  and  consistentiy  with  their  respective 
charters.  And  no  good  reason  is  discovered  why  this  should 
not  be  so;  nor  why  it  can  not  be  done,  in  a  case  like  this,  with- 
out violating  any  sensible  or  useful  principle. 

And  alihoi^h  it  was  truly  said,  and  for  obvious  reasons,  that 
corporations  could  no(  be  punished  corporally,  as  traitors  or 
felons,  yet  they  may  be,  and  have  often  been,  subjected  to  fines 
and  forfeitures  for  malfeasance,  and  even  to  the  loss  of  corpo- 


July,  1853.J  QooDSPEED  v.  East  Haddam  Bk«  443 

nte  life  by  the  rerocation  of  their  charters.  And  now  it  seems 
to  be  generally  adimitted  that  they  are  dvilly  responsible,  in 
their  ooix^rate  capacities,  for  all  torts  which  work  injniy  to 
others,  whether  acts  of  omission  or  commission;  for  negligence 
merely,  and  for  direct  violence :  Yarborough  y.  Bank  of  England^ 
16  East,  6;  Beach  ▼.  FuJJUm  Bank,  7  Cow.  485;  Foster  ▼.  Essex 
Bank,  17  Mass.  608  [9  Am.  Deo.  168];  Riddle  v.  Proprietors,  7 
Id.  187  [6  Am.  Dec.  85];  Chestnut  Hill  Turnpike  t.  RuJUer,  4 
8erg.  k  B.  16  [8  Am.  Dec.  675];  Ooodloe  y.  Cinoinnaii,  4  Ohio, 
500,  514;  Rhodes  t.  Cincinnati,  10  Id.  159;  Daier  t.  JYoy  Turn 
pike  (7o.,  2  Hill  (N.  Y.),  630;  Second  Precinct  in  Rehoboth  v.  (7a/J>- 
oHc  Congregation,  23  Pick.  139;  2  Bla.  Com.  476;  Angell  &  Ames 
on  Corp.  892;  2  Kent's  Com.  290;  1  Swift's  Dig.  75;  McCambs 
▼.  Akron,  15  Ohio,  476;  Akron  v.  JUcComb,  18  Id.  229.  And  in- 
deed, no  actions  are  now  more  frequent  in  our  courts  than  such 
as  are  brought  against  corporations  for  torts,  either  in  case  or 
trespass:  Hooker  y.  New  Haven  etc.  Can,  Co,,  14  Conn.  146  [36 
Am.  Dec.  477],  and  the  cases  there  cited,  and  many  others  since 
reported.  In  a  late  case  in  England  it  has  been  adjudged,  ad- 
Yersely  to  former  opinions,  that  an  action  of  assault  and  battexy 
may  be  sustained  against  a  corporation:  Eastern  Counties  Raiir 
way  Co,  Y.  Broom,  2  Eng.  L.  &  Eq.  406.  And  it  was  decided 
long  ago  that  a  corporation  was  liable  to  an  action  for  a  false 
return  to  a  writ  of  mandamus,  allied  to  haYe  been  made  falsely 
and  malidously:  Yarborough  y.  Bank  of  England,  16  East,  8; 
14  Eng.  Com.  L.  159  [miscited];  Bridge  y.  Grand  Junction  R, 
R,,  8  Mee.  k,  W.  244;  Angell  k  Ames  on  Corp.,  c.  10,  sec.  9. 

In  all  the  cases  wherein  it  has  been  holden  that  corporations 
may  be  subjected  to  cIyU  liabilities  for  torts,  the  acts  charged  as 
«uch  haYe  been  the  acts  of  their  constituted  authorities,  either 
the  directora,  or  agents,  or  serYants  employed  by  them.  We  do 
not  intend  here  to  discuss  or  decide  the  frequently  suggested 
question,  how  far  or  when  a  principal,  whether  an  indiYidual 
person  or  a  corporation,  becomes  responsible  for  the  willful  or 
malicious  act  of  his  senrant  or  agent,  as  distinguished  from  his 
mere  negligence,  although  it  has  been  brought  into  the  aigu* 
ment  of  this  case,  because  we  do  not  admit  that  the  present  case 
falls  within  the  operation  of  the  rule  of  law  on  this  subject, 
eYen  as  the  defendants  claim  it. 

The  truth  is,  the  action  complained  of  as  Yezations  was  insti- 
tuted by  the  bank,  in  the  name  of  the  b^nk,  and,  as  should  be 
presumed,  in  just  the  same  way,  and  by  the  same  agencies  and 
means,  as  all  other  suits  by  these  institutions  axe  comm«noed 
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and  proseouted,  and  nothing  appears  here  shomng  any 
different  procedure  than  is  usual  in  actions  bj  corporations. 
The  action  was  brought  for  the  sole  benefit  of  the  bank,  for  the 
recovery  of  money  to  which  the  bank  was  entitled,  if  anybody, 
and  for  an  injury  sustained  by  the  bank  in  its  coporate  capacity. 
The  bank,  by  its  charter  and  the  general  laws,  had  power  to  sue 
for  such  a  cause  of  action;  and  what  seems  to  us  yet  more  con- 
clusive is,  that  if  this  suit  was  originated  by  the  misconduct  of 
directors  or  any  officer  of  the  company,  it  has  never  been  repu- 
diated, and  may,  by  the  acquiescence  of  the  bank,  be  considered 
as  sanctioned  by  it:  Angell  &  Ames  on  Corp.,  c.  10,  sec.  9.  No 
act  of  agency  appears  here  which  does  not  appear  in  all  suita 
brought  by  corporations,  and  nothing  to  show  that  any  individ* 
uals  are  or  ought  to  be  made  responsible  for  the  institution  and 
prosecution  of  the  groundess  suit,  as  distinct  from  the  corpora- 
tion itself. 

The  doctrine  that  principals  are  not  responsible  for  the 
willful  misconduct  of  their  agents,  as  seems  to  have  been 
sanctioned  in  the  cases  of  McJiidnua  v.  GrickeUy  1  East,  106; 
Wright  v.  Wilcox,  19  Wend.  343  [32  Am.  Dec.  507];  VanderbiU 
V.  Richmond  T.  Co.,  2  N.  Y.  470  [51  Am.  Dec.  315];  but  denied 
by  Chief  Justice  Beeve,  in  his  Domestic  Relations,  367 — we 
think  has  never  been  applied  to  such  a  case  as  this,  but  only  to 
the  acts  of  agents  or  servants,  properly  so  called;  or  such  as  act 
under  instructions  and  a  delegated  authority — persons  whose 
duty  it  is  to  obey,  not  to  control;  as  attorneys,  cashiers,  or 
others  employed  by  the  corporation.  The  president  and  direct- 
ors of  a  bank,  instead  of  being  mere  servants,  are  really  the 
controlling  power  of  the  corporation — the  representatives,, 
standing  and  acting  in  the  place  of  the  interested  parties.  In- 
deed, they  are  the  mind  and  soul  of  the  body  politic  and  cor^ 
porate,  and  constitute  its  thinking  and  acting  capacity.  In 
the  case  of  Burrm  v.  The  Nahant  Bank,  2  Met.  163  [35  Am. 
Dec.  895],  Shaw,  C.  J.,  expresses  and  defines  the  true  rule  of 
appreciating  the  character  and  powers  of  bank  directors.  Ho 
says:  ^'We  think  the  exception  takes  much  too  limited  and 
strict  a  view  of  the  powers  of  bank  directors.  A  board  of 
directors  is  a  body  recognized  by  law.  By  the  laws  of  thesa 
corporations,  and  by  the  usage,  so  general  and  uniform  as  to  be 
regarded  as  a  part  of  the  law  of  the  land,  they  have  the  gen- 
eral superintendence  and  active  management  of  all  the  oonoenui 
of  the  bank,  and  constitute,  to  all  pnrposes  of  dealing  with 
others,  the  corporation.    We  think  ihej  do  not  ezaroise  a  dala- 
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^ted  anthorily,  in  the  nenae  to  whicli  the  rale  applies  to  agenta 
and  attorneys/'  etc  The  same  pxinciple  is  veiy  distinctly  reoog^ 
nized  in  the  cases  of  Bank  Commisaioners  t.  Bank  ofBuffaia^  6 
Paige,  602;  lAfe  and  Fire  Ins,  Co,  t.  Meohamcff  Fire  Ins.  (7o.,  7 
Wend.  81.  It  has  been  said  that  the  stockholders  constitate 
ihe  corporation.  It  may  be  so,  to  the  extent  to  which  th^  have 
ihe  power  to  act — and  this  is  only  in  the  choice  of  directors,  and 
no  more.  Beyond  this,  they  can  only  be  considered,  as  the  per- 
sons for  whose  ultimate  individual  interests  the  corporation 
acts.  The  directors  derive  all  their  power  and  authoriiy  from 
the  charter  and  laws,  and  none  from  the  stockholders. 

But  the  fear  is  expressed  that  by  thus  considering  and  treatp 
ing  the  character  and  acts  of  the  directors  of  a  bank  or  other 
coi-poration,  the  stockholders  are  subject  to  loss,  without  fault 
of  their  own.  This  may  to  some  extent  be  true;  but  the  protec- 
tion of  the  law  in  this  matter  is  not  to  be  confined  to  stock- 
holders; the  public  and  strangers  have  rights  also.  The  stock- 
holders are  volunteers,  and  they  have  consented  to  assume  the 
risk  of  the  faithful  or  unfaithful  management  of  the  corporation. 
If,  in  this  case,  one  of  two  innocent  persons  or  classes  is  to  suf- 
fer, which  should  it  be— that  one  which  is  brought  in  to  suffer 
loss,  without  its  consent  or  power  to  prevent  it,  or  the  one  which 
has  created  the  power  and  selected  the  persons  to  enforce  it  ? 

But  after  all,  the  objection  to  the  remedy  of  this  plaintiff 
against  the  bank,  in  its  corporate  capacity,  is  not  so  much  that, 
as  a  corporation,  it  can  not  be  made  responsible  for  torts  com- 
mitted by  its  directors,  as  that  it  can  not  be  subjected  for  that 
species  of  tort  which  essentially  consists  in  motive  and  inten- 
tion. The  claim  is,  that  as  a  corporation  is  ideal  only,  it  can 
not  act  from  malice,  and  therefore  can  not  commence  and  prose- 
cute a  malicious  or  vexatious  suit.  This  syllogism  or  reasoning 
might  have  been  very  satisfactory  to  the  schoolmen  of  former 
days;  more  so,  we  think,  than  to  the  jurist  who  seeks  to  discover 
a  reasonable  and  appropriate  remedy  for  eveiy  wrong.  To  say 
that  a  corporation  can  not  have  motives,  and  act  from  motives, 
is  to  deny  the  evidence  ol  our  senses,  when  we  see  them  thus 
acting  and  ef^ting  thereby  results  of  the  greatest  importance 
every  day.  And  if  they  can  have  any  motive,  they  can  have  a 
bad  one— they  can  intend  to  do  evil  as  well  as  to  do  good.  If 
the  act  done  is  a  corporate  one,  so  must  the  motive  and  inten- 
tion be.  In  the  present  case,  to  say  that  the  vexatious  suit,  aa 
it  is  called,  was  instituted,  prosecuted,  and  subsequently  sanc- 
tioned by  the  bank,  in  the  usual  modes  of  its  action,  and  still  ta 
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eUum  that,  although  the  acts  were  those  of  the  bank,  the  inten* 
tion  was  only  that  of  the  individual  directors,  is  a  distinotio]^ 
too  refined,  we  think,  for  practical  application. 

It  is  asked.  How  can  the  malice  of  a  corporation  be  proved  f 
It  must  be  proved,  it  is  said,  as  well  as  alleged,  in  an  action  for 
a  malicious  prosecution,  as  a  distinct  and  essential  fact;  and 
the  declarations  and  admibsions  of  individual  members,  whether 
directors  or  others,  are  not  admissible  to  prove  it.  True,  malice 
must  be  proved,  and,  as  we  suppose,  very  much  in  the  same  man- 
ner as  it  is  proved  in  other  cases  of  a  similar  nature  against 
individual  persons.  The  want  of  probable  cause  of  action  is 
proof  of  malice,  and  for  aught  we  knoW,  also,  the  records  of  the 
bank  may  show  it.  It  is  enough  to  say  in  this,  as  in  all  othei 
cases,  that  if  the  plaintiff  can  not  in  some  legitimate  way  prove 
the  malice  he  has  alleged,  he  can  not  recover;  but  we  have  no 
right  to  assume  it  as  a  legal  principle  that  it  can  not  be  proved* 
We  do  not  know  that  it  has  ever  been  adjudged  that  a  corpora- 
tion is  civilly  responsible  for  a  libel.  But,  among  the  great 
variety  and  objects  of  these  institutions,  it  is  probable  that  the 
newspaper  press  has  come  in  for  its  share  of  the  privileges  sup- 
posed to  be  enjoyed  under  corporate  powers.  Proof  of  the  false- 
hood of  slanderous  charges  is  evidence  of  malice,  and  which  must, 
as  in  this  case,  be  proved.  But  would  it  be  endured,  that  an  as- 
sociation incorporated  for  the  purpose  suggested  could  with  im- 
punity assail  the  character  and  b^^k  down  the  peace  and 
happiness  of  the  good  and  virtuous,  and  the  law  afford  no  rem- 
edy except  by  a  resort  to  insolvent  and  irresponsible  type-setters, 
and  for  no  better  reason  than  that  a  corporation  is  only  an  ideal 
something,  of  which  malice  or  intention  can  not  be  predicated? 
And  if,  as  we  have  suggested,  the  directors  are,  for  all  practical 
purposes,  the  corporation  itself,  acting  at  least  as  its  represent- 
atives, we  can  see  no  greater  difficulty  in  proving  their  motives 
good  or  bad  than  in  thus  proving  the  motives  of  other  associated 
or  conspiring  bodies.  We  are  sure  that  this  objection  of  the  de- 
fendants was  not  discovered,  or  was  not  regarded  as  sufficient^ 
nor  the  difficulty  of  proving  malice  upon  a  corporation  felt,  when 
the  case  of  Merrills  v.  The  Tariff  Mariufactwrvng  {Jo.^  10  Conn. 
884  [27  Am.  Dec.  682],  was  tried  at  the  circuit,  and  discussed 
and  decided  by  this  court.  That  was  an  action  against  a  cor> 
poration  for  a  malicious  injury,  and  the  sole  question  in  this 
court  was,  whether  by  reason  of  the  malicious  intent  the  com- 
pany was  liable  for  aggravated  or  vindictive  damages;  and  it  was 
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holden  to  be  thus  liable  in  a  very  elaborate  opinion  drawn  up 
and  strongly  expressed  by  Huntington,  J. 

The  interests  of  the  community  and  the  policy  of  the  law 
demand  that  corporations  should  be  diyested  of  every  feature  of 
a  fictitious  character,  which  shall  exempt  them  from  the  ordinary 
liabilities  of  natural  persons,  for  acts  and  injuries  committed 
1^  them  and  for  them.  Their  immunities  for  wrongs  are  no 
greater  than  can  be  claimed  by  others,  and  they  are  entitled 
to  an  equal  protection  for  all  their  rights  and  priTilegee,  and  no 
more* 

For  the  reasons  suggested,  a  majority  of  the  court  is  of  opinion 
that  the  nonsuit  granted  by  the  superior  court  should  be  set 
aside,  and  a  new  trial  granted. 

In  this  opinion  WAm,  J.,  concurred. 

Ellswobtb,  J. ,  deliYered  a  dissenting  opinion,  which  was  ooiK 
cnrred  in  by  Hoimah,  J. 

Stobss,  J.,  having  tried  the  cause  in  the  ooort  bdow,  waa 
disqualified. 

Nonsuit  set  aside,  and  new  trial  granted. 


OoBVQBATiONB  ABS  LiABLB  TO  AonoNs  ov  ToBT:  See  Mmrm  ▼.  Cfotn^ 
mtMonen  qf  WUmkuffUm^  49  Am.  Dee.  412.  The  setnsl  aottTs  peipetmtloB 
of  a  wrong  to  the  lighte  or  property  of  another  osn  not  find  proteotftoo  ander 
the  eharter  of  inooipomtton  sny  more  than  in  the  wwnniMid  or  aathority  of  a 
aatonl  inperior:  ^olmofi  y.  Bkhatduont  30  Conn.  374. 

Thb  PBiHOirAL  GASS  IB  cmD  in  OeaKm  Co,  t.  Spragm  Iffy.  Cbw,  34 
Conn.  641,  to  the  poittt  that  membere  of  a  oorpontlon  eea  do  ao  ael  anlew 
eocpmdy  or  impliedly  aathorlsid  by  their  ehartv. 
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SouTHEBN  Life  Insurance  and  Trust  Gompant  v. 

Lanier. 

[5  Flobida,  UO.] 
MATTERg    DEHOBS    BiLL    SHOWING    WaNT    OF    INTEREST    IN    CoMFLAIKAirV 

can  not  be  set  up  by  way  of  demurrer,  but  must  be  raiBed  by  plea. 

Where  Party  is  Improperly  Made  Co-plaintiff  without  his  PRivnT 
or  concient,  the  proper  course  is  to  move  that  his  name  be  stricken  oat^ 
not  that  the  bill  be  dismissed  even  as  to  him. 

Demurrer  ox  Ground  of  Misjoinder  of  Partt  Plaintiff  must  be  pre- 
sented in  limine,  and  if  not  so  presented,  the  right  to  demur  will  be  deemed 
waived. 

One  Who  Receives  Bank  Bills  and  Gives  his  Note  therefor  payable 
in  money  can  not  set  up  as  a  defense  to  an  action  on  such  note  that  the 
amount  borrowed  was  not  specie  or  its  equivalent. 

Where  Charter  of  Banking  Corporation  Required  SuBSCRiBEBa  to 
its  Stock  to  pay  at  the  time  of  the  subscription,  to  commissioners  ap- 
pointed to  open  books  for  that  .purpose,  ten  per  cent  on  each  share  sub- 
ecribed,  directing  that  as  soon  be  the  stock  was  taken  and  the  ten  per 
cent  paid  in,  trustees  should  be  elected  and  the  company  be  fully  organ- 
ised; and  an  amendatory  act,  passed  after  the  organization  of  the  com- 
pany, authorized  it  to  allow  any  stockholder  to  surrender  his  certificate 
of  stock  and  take  a  certificate  of  full  stock  equal  to  the  amount  of  pay- 
ment made  on  his  original  stock,  and  empowered  the  company  to  reissue 
the  stock  surrendered:  Ileldf  that  the  company  was  not  bound  to  require 
the  purchasers  of  such  surrendered  stock  to  pay  the  ten  per  cent  on  the 
ahares  purchased  by  them;  that  the  requirements  of  the  original  charter 
had  exclusive  reference  to  those  who  subscribed  before  the  company  was 
organized;  that  the  powers  of  the  commissioners  ceased  as  soon  as  the 
stock  was  subscribed  and  the  ten  per  cent  was  paid  in;  and  that  the 
company,  and  not  the  oommisnoners,  had  the  power  to  nimm  tha  m^ 
tendered  stock- 
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Whxkx  CHABnE  or  Bank  Authorizes  It  to  Rbissub  Subbxhdsbbd 
Stock  and  invest  tbe  proceeds  in  bonds  and  moitgages,  it  may  sell  snoh 
stoek  dixectly  for  bonds  snd  mortgages. 

Whuu  Grant  of  Power  to  Gorporatioh  d  Clearly  Definrd,  and  no 
mode  is  prescribed  for  its  exercise,  the  corporation  may  adopt  such  moda 
as  in  its  jndgment  will  secure  the  purpose  contemplated. 

JI*ABTT  Who  Bxubs  or  Fraud  as  Qrourd  ior  Intalzdativo  Contraot 
must  upon  the  discovery  of  the  frand  take  immediate  steps  to  rescind 
the  contract  If  he  repeatedly  ratifies  the  acts  of  which  he  oomplainsy 
he  will  be  forever  estopped  from  setting  np  each  a  defense. 

Partt  can  not  re  Allowed  to  Avoid  his  Contract  with  Corforation, 
and  thereby  diminish  a  fond  designed  as  a  security  for  the  benefit  of  the 
public,  on  the  pretense  that  there  was  some  abuse  of  the  corporate  powers 
or  mismanagement  on  the  part  of  the  board  of  directors  in  «»^H"g  tlia 
contract.  * 

SKnjRiTT  Taken  rt  Corporation  mat  rr  Entorokd  against  him  who  gave 
it,  although  the  transaction  may  be  culpable  on  the  part  of  the  directon 
of  the  corporation,  and  a  ground  of  forfeiture  in  a  question  between  it 
and  the  government  which  created  it. 

OtncERS  ov  Insoltent  Corporation  are  Trustrbs  for  its  creditors. 

Appeal  from  a  decree  of  the  circuit  court  of  Oadsden  oountj. 
The  court  below  decreed  that  the  bond  and  mortgage  referred 
to  in  the  opinion  were  unauthorized  by  and  in  violation  of  the 
charter  of  the  company,  and  therefore  null  and  void,  and  that 
the  notes  did  not  constitute  a  lien  on  the  property  mortgaged 
so  as  to  entitle  the  complainant  to  a  decree  of  foreclosure,  and 
that  the  bill  be  dismissed.  The  other  facts  are  stated  in  the 
opinion. 

Jame$  T.  Archer  and  W,  O.  M,  Davis,  for  the  appellant. 
Charles  H.  Du  PorU  and  M,  A.  Long,  for  the  appellee. 

By  Coxxri,  Sxmxss,  J.  This  was  a  suit  in  chancery,  com- 
menced  in  the  name  of  the  Southern  Life  Insurance  and  Trust 
<3ompany  and  the  state  of  Florida,  against  A.  H.  Lanier. 

The  preliminary  question  made  in  argument,  and  raised  by  the 
;answer  of  respondent,  is  that  the  state  of  Florida  has  no  in* 
terest  in  the  suit,  and  that  therefore  the  bill  should  be  dis* 
.missed.  The  objection  is  presented  by  special  matter,  set  up  in 
ihe  answer  by  way  of  demurrer,  under  the  provisions  of  our  stat* 
«te  law:  Thomp.  Dig.,  sec.  9,  p.  458. 

We  do  not  doubt  the  correctness  of  the  doctrine,  or  its  appli- 
•nation  to  this  case,  that  to  sustain  the  character  of  a  plaintiff, 
it  is  requsite  to  show  in  him  an  interest,  either  legal  or  equitable, 
in  the  sabjeet-matter  of  the  suit  The  principal  facts  stated  in  the 
Ml,  and  xeliad  on  in  support  of  the  interest  of  the  state,  are  that  by 
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reason  of  certain  liabilities  incurred  by  the  late  territory  of  Flor- 
ida for  this  company,  under  the  authority  of  its  charter,  the- 
bond  and  mortgage  of  respondent  were  deposited  with  the  gov- 
emor  of  the  territory  to  indemnify  it  against  loss;  and  that 
upon  the  filing  of  the  bill  the  said  bond  and  mortgage  (which 
had  been  previously  turned  over  to  the  govemor  of  the  state) 
was  held  by  him  in  trust,  and  as  a  security  for  the  ultimate  pay- 
ment and  redemption  of  the  liabilities  of  said  territoiy;  and 
that  the  suit  was  brought  at  the  instance  of  said  governor  for 
and  in  behalf  of  sfiid  state.  It  is  a  misconception  of  the  tena 
to  say  that  these  allegations,  or  any  of  them,  are  inferences  of 
law.  They  are  stated  and  relied  on  as  matters  of  fact,  and  are 
all  admitted  by  the  demurrer  to  be  true; 

Whether  the  state  of  Florida  has  in  any  mode  or  form  incurred 
any  liability  in  respect  to  this  matter  is  not  a  question  for 
our  consideration;  nor  do  we  so  decide,  or  even  intimate  an  opin* 
ion.  In  fact,  as  far  as  concerns  the  question  before  us,  it  is  not 
necessary  that  there  should  have  existed  the  remotest  liability  on 
the  part  of  the  state  to  authorize  its  being  made  a  party  to  the 
suit;  for  if  upon  the  organization  of  the  state  government  this- 
bond  and  mortgage  were  delivered  to  the  executive,  and  he  aa 
such  held  them  in  trust  as  a  security  and  means  of  indemnity 
for  another  party,  it  was  both  proper  and  necessary  that  the  state 
should  have  been  made  a  complainant.  It  would  seem  scarcely 
necessary  to  refer  to  the  manifest  distinction  between  the  case 
before  us  and  the  cases  of  the  King  of  Spain  y.  Machado,  4  Buss» 
225,  Guffv.  Plaiell^  Id.  2:12,  and  other  authorities  to  the  same 
effect.  In  these  cases  the  entire  want  of  interest  on  the  part  of 
some  of  the  complainants  appeared  on  the  face  of  the  bill,  and 
the  demurrer  was  of  course  sustained  by  the  court.  In  the  case 
of  Makepeace  v.  Hayihame,  Id.  244,  the  objection  did  not  appear 
on  the  face  of  the  bill,  but  was  raised  by  plea.  In  these  cases  the 
court,  in  afiirmation  of  the  well-settled  doctrine  on  this  subject, 
say  that  if  a  party  has  no  interest  in  the  suit  the  bill  is  demur- 
rable if  that  fact  appears  on  the  bill;  but  if  the  fact  does  not 
appear  on  the  bill,  but  is  brought  forward  by  plea,  it  is  a  good 
defense  to  the  suit.  The  i»inciples  announced  by  the  court  in. 
these  authorities  are  directly  adverse  to  the  argument  of  re- 
spondent's counsel. 

But  independent  of  these  views,  a  fatal  objection  to  this  de» 
murrer  is  that  it  is  a  speaking  one:  1  Story's  Eq.  PI.  495.  It 
alleges  in  aid  of  itself  that  the  territory  of  Florida  in  the  first 
inFtauce  was  not  liable  on  its  guaranty;  that  the  state  is  not  the 
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successor  of  the  territory  as  to  any  liabilities  iDcurred  by  th« 
latter;  that  the  bond  and  mortgage  yrere  not  assigned  to  the  state 
as  a  security;  and  that  the  governor  had  no  authority  to  institute 
suit  without  the  authority  of  the  general  assembly ,  who  alone 
had  power  to  enter  into  agreements  recognizing  the  liability  of 
the  state;  and  that  the  late  territory,  through  its  legislature,  has, 
by  repeated  action,  declared  said  guaranties  nuU  and  void.  All 
these  facts  may  undoubtedly  be  true,  but  it  was  not  the  office 
of  the  demurrer  to  set  them  up  in  its  support.  The  very  attempt 
to  do  so  is  fatal  to  the  demurrer.  Being  matters  dehors  the  bill, 
they  could  only  be  raised  by  plea  in  order  to  be  available.  But 
the  argument  of  counsel  in  support  of  his  demurrer  proves  too 
much;  for  if  it  be  true,  as  the  answer  states,  that  the  state  was 
made  a  party  without  due  authority,  then  the  rule  of  practice  is  of 
peculiar  application,  that  where  a  person  is  made  a  co-plaintiff 
improperly,  without  his  privity  or  consent,  the  proper  motion 
is  that  his  name  be  stricken  out,  not  that  the  bill  be  dismissed 
even  as  to  him. 

The  respondent  has  at  this  stage  of  the  case  no  cause  of  com- 
plaint. Our  statute,  which  allows  a  defendant  to  set  up  special 
matter  in  his  answer,  and  claim  the  same  benefit  he  would  be  en- 
titled to  if  he  had  demurred  to  the  bill,  is  but  an  affirmance  of  the 
rule  of  chancery  practice  as  recognized  by  the  English  courts;  and 
the  construction  given  by  those  courts  to  this  rule  is,  that  only 
at  the  hearing  of  the  cause  such  benefit  can  be  insisted  on,  ex- 
cept in  the  case  of  multifariousness  or  misjoinder,  in  which  case, 
if  the  defendant  does  not  take  the  objection  in  limine,  the  court, 
considering  the  mischief  as  already  incurred,  will  not,  except  in 
a  special  case,  allow  it  to  prevail  at  the  hearing:  2  Daniell's  Oh. 
Pr.,  Am.  ed.,  819,  and  authorities  cited. 

If  the  respondent,  as  was  his  duty,  had  presented  this  point 
in  limine,  the  objection  might  have  been  corrected  without 
prejudice  to  the  rights  of  the  company.  Omitting  to  do  so, 
and  going  into  the  merits  of  the  case,  he  waived  his  demurrer; 
for  it  would  be  against  every  rule  of  propriety  to  allow  a  defend- 
ant to  call  upon  a  court  for  a  decree  on  the  merits,  and  if  against 
him  to  fall  back  upon  his  demurrer  and  invoke  the  judgment 
of  the  court  upon  that.  And  to  this  extent  does  the  argument 
of  counsel  lead  us.  Its  effect  would  be  to  mislead  opposing 
counsel  and  embarrass  the  court  in  the  discharge  of  its  duty. 
We  feel  no  hesitancy  in  saying  that  a  defendant  should  never 
be  allowed,  by  such  a  device,  to  spring  upon  his  adversary  in 
the  appellate  tribunal  an  objection  he  did  not  urge  in  the  courl 
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below,  bat  hj  his  oonzse  induced  boih  ibe  judge  and  counsel  to 
mqypoBe  he  had  waived  the  objection.  We  know  of  no  rule  of 
ehancexy  practice  which  would  authoruDe  such  a  pioceeding, 
and  we  feel  no  disposition  to  establish  one. 

We  now  proceed  to  the  consideration  of  the  merats  of  this 
suit;  and  in  view  of  the  magnitude  of  the  interest  at  stake,  and 
with  an  anxious  desire  of  settling  cozzectly  the  principles  in- 
Tolyed,  we  haye  bestowed  all  the  time  at  the  disposal  of  the 
court  to  the  consideration  of  the  subject,  aided,  as  we  have  been, 
by  the  very  able  and  elaborate  inyestigation  made  by  counseL 

The  baiik  was  organised  and  went  into  operation  in  1836.  In 
1889  the  company  reissued  stock,  which  had  been  surrendered, 
under  the  provisions  of  the  amendatory  act  of  1838,  and  the 
respondent  Lanier  became  the  purchaser  of  one  hundred  shares, 
lor  the  payment  of  which  he  executed  his  bond  and  mortgage  to 
secure  the  sum  of  ten  thousand  dollars.  Some  short  time  there- 
after, in  right  of  his  being  a  stockholder,  and  upon  the  faith  of 
his  shares  of  stock,  he  borrowed  from  the  bank  the  seyeral  sums 
of  six  thousand  dollars  and  nine  hundred  and  seventeen  dollars, 
lor  which  he  gave  his  notes.  The  bill  is  brought  to  foreclose 
the  mortgage  and  recover  the  amounts  due  on  the  bond  and 
notes. 

Upon  the  part  of  the  respondent,  it  is  contended  that  the  bond 
and  mortgage  were  given  without  consideration,  and  that  they 
are  illegal  and  void :  1.  Because  the  surrendered  stock  was  issued 
by  the  company  contrary  to  the  mode  prescribed  by  the  charter; 
8.  The  capital  stock  of  the  bank  could  not  be  sold  for  bonds 
and  mortgages;  and  8.  The  respondent  was  induced  to  execute 
and  deliver  to  the  company  his  bond  and  mortgage  by  the  fraud* 
ulent  representations  of  its  agent. 

No  defense  is  urged  against  the  payment  of  the  notes  for  six 
thousand  nine  hundred  and  seventeen  dollars,  further  than  that 
the  amount  borrowed  was  not  specie  or  its  equivalent,  but  bills 
of  the  bank,  which  it  is  alleged  were  at  a  discount. 

The  last  point  does  not  require  consideration,  for  whether  the 
fact  be  as  stated  or  not,  it  can  not  aSect  the  liability  of  Lanier, 
or  the  validity  of  the  contract.  There  was  nothing  illegal  about 
the  transaction.  It  was  a  voluntary  act  upon  his  part  to  receive 
bank  bills  and  execute  his  notes  payable  in  money. 

To  sustain  the  first  position,  it  is  insisted  that  the  commis- 
sioner, and  not  the  company,  should  have  issued  the  surrendered 
stock,  and  that  ten  per  cent  was  requisite  to  be  paid  on  each 
•hare  at  the  time  of  purchase  to  make  valid  the  transfer  of  stock* 
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We  find  nothing  in  the  charter,  nor  are  we  «mxe  of  any  rule  <d 
eonsfcriiction,  which  woold  warxant  each  a  oondnsion. 

First,  ae  to  the  ten  per  cent:  The  capital  stock  of  the  bank 
consisted  of  two  millions  of  dollars.  The  commissioners  were 
directed  in  the  first  instance  to  open  books  to  receiye  sabscrip- 
tions  to  this  stock,  and  it  was  required  that  ten  per  cent  should 
be  paid  to  the  commissioners  on  each  share  at  the  time  of  sub- 
scribing. So  soon  as  all  the  capital  stock  was  taken,  and  two 
hundred  thousand  dollars  was  paid  in,  trustees  were  to  be 
elected,  the  goremor  to  be  notified  of  the  fact,  and  upon  his 
proclamation  the  company  became  f uUy  organized  and  was 
authorisad  to  commence  business.  All  this  it  is  conceded  was 
done.  Upon  the  payment  of  two  hundred  thousand  dollars, 
which  was  the  first  installment  of  the  capital  stock,  the  sole 
object  of  lequiring  the  ten  per  cent  was  fully  accomplished,  and 
the  company  became  at  once  inyested  with  all  the  acts  and 
powexs  secured  to  it  I7  the  act  of  incorporation. 

With  the  Tiew  of  aiding  all  subscribers,  and  relieving  iheOk 
from  the  penally  of  a  forfeiture  of  their  stock  imposed  by  the 
tenth  section  of  the  original  act,  the  logislatnre  in  1888,  by  an 
amendment  of  the  charter,  authorised  the  company  in  its  discre- 
tion to  allow  any  stockholder  to  surrender  his  certificate  of  capi- 
tal stock,  and  take  a  certificate  of  full  stock  equal  to  the  amount 
of  payment  on  the  stock  so  surrendered,  and  the  company  were  to 
hold  or  reissue  such  oYerplus  stock.  Upon  what  reason  or  at&» 
thoriiy  can  it  be  contended  that  the  company  were  compelled  to 
lequireof  the  purchasers  of  this  surrendered  stock  a  payment  of 
ten  dollars  on  each  share  of  their  purchase  f  It  is  not  pretended 
that  there  is  any  proYision  in  the  act  authorising  a  surrender 
snd  reissue  which  requires  it.  But  it  is  said  the  terms  of  the 
original  charter  are  broad  and  comprehensiye,  including  all  sub- 
scribers. This  is  true;  but  still  it  has  exclusiTe  reference  to  the 
subscribers  before  the  corporation  was  organized,  and  before  it 
had  existence.  The  ten  per  cent  was  required  to  be  paid  as  a 
condition  precedent  to  its  existence,  and  it  was  paid  by  aU  the 
subscribers  in  literal  compliance  with  the  charter.  Thote  was 
no  discietion  in  the  commissioners,  who  were  but  the  agents  of 
the  government  clothed  with  a  special  trust.  Their  duty  was 
imperative  and  well  defined,  and  no  subscription  could  be  valid 
without  this  prerequsite.  So  soon  as  the  two  hundred  thou- 
sand dollars  was  paid  in,  the  duties  of  the  commissioners  in  ref- 
erence to  the  original  subscribers  ceased,  and  the  special  require- 
ments of  this  part  of  the  charter  had  been  accompkthed.    The 
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object  and  reason  of  the  rule  ceasing,  why  revive  it,  and  force  its 
application  to  the  exercise  of  unrestricted  authority  in  the  com- 
pany's reissuing  its  surrendeied  stock,  when,  too,  the  ten  per 
^nt  had  been  paid  upon  this  identical  stock  by  the  original 
mibscribers  before  the  surrender,  and  which  was  in  the  vaults 
^  of  the  bank? 

The  question  presented  on  this  branch  of  the  case  is  not  a 
new  one.     In  the  leading  case  of  Jenkins  v.  The  Union  Ihim- 
f>ii:e  Co.,  1  Cai.  Cas.  86,  Chancellor  Lansing  places  the  doc- 
trine, in  our  opinion,  upon  the  true  ground— that  the  power 
of  the  commissioners  was  restricted   to   a  certain  mode  of 
receiving  subscriptions.     The  acts  to  be  performed  by  them 
were  preparatory  to  the  creation  of  the  corporation.    They  had 
no  discretion  or  latitude  of  action,  and  to  give  effect  to  their 
acts  in  receiving  subscriptio.ns  and  exacting  payments  the  mode 
jprescribed  must  be  strictly  pursued;  otherwise,  there  would  be 
jno  contract  with  the  subscribers,  because  there  was  no  corpora- 
Tlion  to  deliver  the  stock,  and  consequently  no  consideration. 
iBut  when  the  corporation  was  in  existence,  the  directors  might 
iHfipense  with  the  exaction  of  the  first  payment     The  same  well- 
founded  distinction  between  subscription  for  stock  to  conunis- 
tioners,  preparatory  to  the  organization  of  the  corporation,  and 
to  a  corporation  in  esse,  is  fully  recognized  by  all  tiie  New  York 
decisions:  Vide  Ooshen  etc.  T.  Co,  v.  Hurtin,  9  Johns.  218  [6 
Am.  Dec.  273];  Highland  T,  Co.  v.  McKean,  10  Id.  154  [6  Am. 
Dec.  824];  DiLcheaa  Cotton  Mfg.  Co.  v.  Davis,  14  Id.  238  [7  Am. 
Dec.  459].     See  also  Lewis  v.  Robertson,  13  Smed.  &,  M.  558; 
King  v.  Elliott,  5  Id.  428.     Even  this  principle,  in  many  cases, 
has  been  considered  too  rigid  in  its  application,  and  it  Has  been 
Aiodified  by  the  decisions  of  other  states.     In  &ct,  there  would 
seem  to  exist  no  good  reason  for  holding  a  contract  for  sub- 
scription to  stock  to  be  illegal  because  the  payment  in  cash 
of  the  first  installment  was  not  exacted  unless  a  cash  capital  was 
requisite,  as  in  the  case  of  a  banking  institution,  or  where  by 
the  terms  of  the  charter  it  is  made  a  condition  precedent:  See 
n.  Central  B.  R.  Co.  v.  Clayes,  21  Vt.  31;  Sdma  db  T.  R.  H.  v. 
Eauntree,  7  Ala.  670;  Henry  v.  VermiUian  db  A.  R.  R.  Co. ,  17  Ohio, 
190;  Che^tjer  Glass  Co.  v.  Dewy,  16  Mass.  94  [8  Am.  Dec.  128); 
Minor  v.  Mechanics'  Rank  ofA.,1  Pet.  46.     The  effect  of  these 
authorities  is  sought  to  be  evaded  in  the  argument  by  contend- 
ing that  this  institution  was  not  authorized  to  do  a  banking  busi- 
ness imtil  the  amendatory  act  of  1838.    If  this  were  true,  it 
wotdd  in  no  aspect  of  the  case  affect  the  merits  of  the  question 
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we  are  oonsidermg.  The  fourth  section  of  the  act  anthorisea 
the  company  to  use  two  fifths  of  the  capital  stock  paid  in»  or 
which  may  thereafter  be  paid  in,  for  ordinaiy  banking  purposes. 
It  was  an  additional  giant  to  the  company,  not  impairing  or  re- 
stricting its  previous  powers,  and  it  was  optionaiy  on  the  part 
of  the  directors  to  use  two  fifths  of  the  capital  at  that  time  paid 
in,  for  banking  purposes,  without  calling  in  any  further  install- 
ments for  that  purpose,  or  not  ayail  itself  of  the  right  at  all,  but 
continue  in  the  full  exercise  of  its  original  powers,  in  inyeeting 
its  capital  stock  in  bonds  and  mortgages.  But  it  is  not  true 
that  this  corporation  had  not  banking  powers  previous  to  the 
act  of  1838.  By  the  nineteenth  section  of  the  original  act  it 
had  the  right  to  issue  bills  to  the  amount  of  the  capital  actually 
paid  in.  It  had  the  additional  right  of  receiving  funds  on  de« 
posit,  and  to  discount  and  purchase  promissory  notes  and  bills 
of  exchange.  These  })owers  constitute  all  the  elements  of  bank- 
ing, as  understood  in  this  country:  See  the  case  of  the  Bank  of 
Augusta  Y.  Earle,  13  Pet.  519. 

It  is  further  insisted  that  the  commissioners,  and  not  the  com- 
pany, should  have  reissued  the  surrendered  stock.  A  condusiYe 
answer  to  this  is,  that  in  the  case  of  subscription  to  stock  in  the 
first  instance,  and  in  the  case  of  forfeited  stock,  the  commis- 
sioners were  required  to  open  books  for  subscription — ^in  the  first 
case  by  express  terms,  and  in  the  latter  by  implication — ^while  in 
the  case  of  surrendered  stock,  the  corporation  itself  was  author- 
ized "  to  hold  or  reissue  it."  The  grant  of  power  to  the  com- 
pany to  accept  the  surrender  and  reissue  the  stock  is  as  well 
defined  and  unrestricted  as  language  can  make  it;  and  unless  it 
can  be  shown  that  the  commissioners  and  the  body  corporate 
are  one  and  the  same,  there  is  no  foundation  for  the  argument. 
The  question  is  not,  as  is  supposed,  whether  there  is  in  fact  any 
distinction  in  the  stock  itself  when  forfeited  or  surrendered,  but 
whether  the  charter  has  not  expressly  defined  the  grant  by  pro- 
viding that  the  commissioners  shall  offer  the  one  for  subscrip- 
tion, and  the  company  reissue  the  other. 

If  it  be  true  that  the  forfeited  stock  could  only  be  subscribed 
for  through  the  commissioners,  it  was  a  wise  provision  of  the 
act  of  1838  which  gave  to  the  company  this  right  of  reissuing 
its  surrendered  stock,  and  it  was  doubUess  designed  to  remedy 
the  evil  of  the  old  law  by  providing  against  any  contingency 
which  might  prevent  the  commissioners  from  being  present  at 
all  times  to  open  books  for  subscription.  By  the  ninth  section 
of  the  original  charter,  three  persons,  by  name,  were  appointed 
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•ommuHBoiiMrB.  After  they  had  perfonned  the  dulj  assigned 
them,  propaiatozy  to  the  company^s  beiiig  oigEnized,  who  were 
to  act  for  them  in  case  of  their  death  or  absence?  No  proTisioD 
is  made  for  sniq^lyizig  their  pkoe  or  appointing  new  ones. 
Was  it  in  the  contemplation  of  the  l^gidatore  that  these  three 
persons  should,  onder  all  the  changes  of  life,  be  present  at  all 
times  to  dispose  of  the  smrendered  stock,  during  the  fifl^ 
jears'  existence  of  the  corporation  f  Or  does  not  the  new  law,, 
in  providing  a  remedy,  folly  meet  the  mischiflf  f 

The  next  objection  taken  by  the  respondent  is  that  the  snr* 
rendered  stock  could  not  be  sold  for  bonds  and  mortgages;  and 
a  similar  course  of  reasoning  is  adopted  to  sustain  this  positioa 
as  the  first,  but  it  is  equally  artificial  and  untenaUe. 

By  the  sixth  section  of  the  original  act,  the  corporation  wa8> 
required  to  loan  its  entire  capital  of  two  miUions  upon  bonda 
and  mortgages.  One  of  the  leading  objects  contempUted  by  the- 
law  was  to  iuTsst  the  proceeds  of  the  sale  of  stock  in  this  kind 
of  security;  a  fund  permanent  and  secure,  yielding  interest,  and 
to  which  the  creditors  of  the  bank  could  look  as  a  securily  for 
the  ultimate  payment  of  its  liabilities.  Not  only  the  two  hun- 
dred thousand  dollars  paid  in  was  to  be  invested  in  these  secu- 
rities, but  all  subsequent  installments,  so  that  if  any  money  was- 
paid  for  stock,  it  was  to  be  at  once  converted  into  bonds  and 
mortgages.  After  the  bank  was  in  esw,  it  was  an  unTpeaniny 
and  idle  ceremony  to  require  payments  in  cash,  and  then  invest 
the  latter  in  bonds  and  mortgages.  In  the  absence  of  all  posi- 
tive inhibition  hj  the  law,  what  objection  could  be  raised  to- 
investing  the  stock  in  the  first  instance  in  this  securilyf  Tho 
same  purpose  is  eflTected  by  one  instead  of  a  double  operation, 
and  no  sensible  distinction  between  them  can  be  conceived.  Bui- 
it  is  said  *'  that  it  is  not  the  stock  which  is  to  be  invested  in 
bonds  and  mortgages,  but  the  capital.''  But  where  exists  the- 
distinction  f  The  stock  represents  the  capital,  whether  in  money 
ex  bonds  and  mortgages.  The  stockholder's  certificate  of  stodt 
is  evidence  of  the  interest  he  has  in  the  capital,  and  nothing 
more.  Whatever  amount  he  has  contributed  to  the  general 
fund,  whether  in  money  or  bonds  and  mortgages,  his  interest  in 
the  capital  is  the  same.  In  investing  the  stock,  you  invest  the^ 
capital  of  the  bank. 

No  mode  is  pointed  out  as  to  reissuing  this  sunendered  stock. 
But  it  belonged  to  the  company,  and  they  could  dispose  of  it  in 
any  mode  not  inconsistent  with  their  general  powers.  They 
oould  sell  it  at  public  or  private  sale,  for  cash  or  on  a  credit. 
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Thtj  had  as  much  power  as  to  its  dispositltm  as  thongli  it  had 
been  hypothecated  to  the  compaDj,  and  been  foxf eited  bj  the 
terms  of  the  hypothecation. 

It  is  evident  that  if  the  constmction  given  to  the  act  of  188ft 
is  to  prendly  then,  by  some  process  nnknown  to  ns,  the  entire 
paroTisions  of  the  old  h.w  became  inooxpoiated  in  the  new.  For 
the  same  role  of  constmction  that  would  ai»ply  one  provision 
most  apply  all,  and  the  same  mode  and  formalities  are  to  be 
observed  in  reiflsning  the  surrendered  stock  as  before  the  organ- 
isation of  the  company.  The  board  of  commissioners  are  to  be 
revived  if  they  are  in  life;  if  not,  the  stock  is  to  remain  fruitless 
and  dead  npon  the  hands  of  the  company.  The  ten  per  cent  is 
to  be  paid  and  the  residue  is  to  be  sold,  not  on  a  credit  for  bonda 
and  mortgages,  bat  to  remain  payable  in  installments  in  sach 
amounts  and  at  sach  times  as  the  trastees  may  direct.  Thus,  in* 
stead  of  conferring  on  the  company  an  additional  franchise,  and 
amending  the  old  law,  as  it  pazported  to  do,  it  bat  re-enacted 
(and  all  hy  intendment)  its  entire  provisions. 

There  is  a  manifest  difference  between  theoriginal  sabeoiibem 
and  the  parchasers  of  the  reissued  stock.  The  former  coold 
surrender  their  shares  and  take  a  certificate  for  full  stock.  Tb» 
latter  could  not,  even  with  the  assent  of  the  directors,  have  dis* 
charged  their  liabilify  by  a  surrender,  for  it  would  have  been  a> 
fraud  upon  the  creditors.  Nor  could  the  bonk  have  compelled 
a  forfeiture  of  their  stock.  Independent  of  this,  in  what  possi- 
ble mode  were  the  dividends  to  be  made  to  the  stockholdersf 
The  first  class  hold  certificates  for  full  stock,  the  whole  amount 
paid,  while  the  purchasers  of  the  reissued  stock  are  to  pay  bat 
ten  per  cent  on  their  purchase.  Are  the  latter  entitled  to  the 
same  dividends  as  the  former?  Or  are  two  distinct  dannen  of 
stockholders  to  exist  in  the  same  company  with  distinct  rights 
and  privileges,  depending  upon  no  fixed  rule,  but  sub^t  to  con- 
stant change  and  modification,  by  the  amount  of  installments 
which  each  may  pay  on  his  stock? 

The  two  acts  are  entirely  independent  of  and  inconsistent 
with  each  other,  and  no  rule  of  constmction  can  reconcile  them. 
The  first  is  a  restriction  as  to  the  mode  and  manner  of  disposing 
of  stock,  with  the  object  and  purpose  clearly  defined;  the  latter 
is  an  unconditional  grant  of  power  only  restrained  by  the  gen- 
eral object  and  policy  of  the  law.  The  principle  can  not  be 
questioned,  that  where  a  grant  of  power  is  clearly  defined,  and  no 
mode  is  prescribed  for  its  exercise,  it  is  for  the  coxx>oration  to 
adopt  such  mode  as  in  its  judgment  will  secure  the  purpose  con* 


458  Insurance  and  'Trust  Co.  v.  Lanier.  [Florida, 

templated.  And  so  well  recognized  is  this  doctrine,  that  as  a 
general  rule  a  grant  specifTing  the  mode  and  manner  of  exercis* 
ing  powers  is  construed  as  merely  directory,  unless  there  are 
negative  words  excluding  the  right  to  adopt  any  other  mode;  and 
restrictions  upon  grants  of  power  designed  for  the  protection  of 
isreditors  are  not  to  be  construed  to  defeat  that  purpose.  The 
-charter  of  this  bank,  by  the  twenty-sixth  section,  is  to  receive 
from  the  ooturts  **  a  favorable  construction; "  but  so  far  from  the 
one  given  it  being  consistent  with  the  object  of  its  creation,  it 
defeats  both  the  reason  and  the  spirit  of  its  provisions  by  embar- 
rassing the  corporation  in  the  exercise  of  clear  and  well-defined 
powers. 

But  it  is  said  the  respondent  was  induced  to  become  a  stock- 
holder by  reason  of  the  fraudulent  representations  of  the  bank 
or  its  agent;  and  numerous  familiar  elementary  principles  as  to 
fraud  and  illegality  have  been  invoked  and  zealously  pressed 
tipon  the  court.  But  their  application  to  this  case  is  entirely 
misconceived.  The  matter  of  fraud  in  the  first  instance  is  a 
mere  question  of  fact,  and  we  have  in  vain  searched  the  record 
before  us  for  evidence  to  sustain  it.  It  is  said  the  bank  was  in- 
solvent in  1839,  when  Lanier  purchased  his  stock.  The  proof 
is,  that  though  embarrassed  it  was  solvent  in  1840,  and  paying 
«pecie;  and  that  this  embarrassment  and  final  insolvency  were 
mainly  occasioned  by  the  want  of  good  faith  upon  the  part  of  the 
stockholders  to  meet  their  liabilities.  And  if  Lanier  has  failed 
to  realize  all  the  advantages  which  he  seems  to  have  expected  on 
becoming  a  stockholder,  it  should  be  recollected  that  he  has  con- 
tributed to  produce  the  very  state  of  things  of  which  he  now  com* 
plains.  The  loose  conjectures  of  witnesses  as  to  the  condition  of 
the  bank  in  1839,  based  upon  no  knowledge  of  their  own,  but  de- 
rived from  others  who  had  as  little  means  of  information,  could 
have  but  little  weight  under  any  circumstances,  but  especially 
when  contradicted  by  the  then  officers  of  the  institution.  There 
is  no  evidence  that  the  agent  ever  made  to  the  respondent  any 
representations  as  to  the  solvency  of  the  bank,  or  as  to  any  other 
matter  upon  which  he  rests  the  question  of  fraud.  But  conced- 
ing the  fact  to  be  as  alleged,  it  was  his  duty,  upon  a  discovery  of 
the  fraud,  to  have  taken  immediate  steps  for  the  rescission  of  h^a 
contract:  Stoiy's  Eq.  Jur.,  sees.  190-193,  195. 

According  to  his  own  statement,  he  first  discovered  the  al- 
leged fraud  when  he  applied  to  the  bank  for  the  loan  of  the  six 
thousand  nine  hundred  and  seventeen  dollars  on  the  pledge 
of  his  stock,  which  he  received  in  bills  of  the  bank»  and,  for 
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•aught  that  is  known,  used  as  money.  Afterwards  we  find  him 
renewing  his  notes  for  this  amount,  from  time  to  time,  without 
'  objection  and  without  complaint;  holding  himself  out  as  a  bona 
Jide  stockholder  from  1839  until  the  filing  of  his  answer  to  this 
bill;  giving  faith  and  credit  to  the  institution  as  such  stock- 
holder, and  enjoying  all  the  advantages  of  such  a  relation. 
Were  the  facts  true,  his  defense  has  no  foundation  in  law  or 
morals.  By  his  repeated  ratification  of  the  acts  of  which  he 
•complains,  and  to  which  he  was  a  willing  party,  he  is  forever 
•estopped  from  setting  up  such  a  defense,  especially  when  the 
4t8sets  of  the  bank  would  thereby  be  diminished  and  the  rights 
of  creditors  sacrificed.  The  means  devised  by  the  law  to  protect 
the  public  against  loss  can  not  be  invoked  to  consummate  the 
evil  it  was  designed  to  avoid,  by  releasing  him  from  a  contract, 
the  fruits  of  which  he  has  already  enjoyed. 

There  is  one  other  matter  to  which,  in  our  opinion,  undue 
importance  has  been  given,  yet  in  consequence  of  its  having 
contributed  mainly  to  a  difference  of  opinion  among  the  members 
of  the  court,  we  feel  bound  to  notice.  It  is  said  the  fifth  section 
of  the  amendatory  act  of  1838,  which  provides  that  the  company 
may  call  in  the  residue  of  its  capital  stock  at  any  time  within 
the  period  of  five  years  from  January,  1839,  restrains,  by  im- 
plication, the  power  of  the  company  from  reissuing  any  of  its 
surrendered  stock  after  that  time;  that,  as  a  consequence,  the 
company,  in  the  sale  of  the  surrendered  stock,  had  no  authority 
to  extend  the  time  of  payment  beyond  that  period;  and  that  the 
credit  given  to  Lanier  for  five  years  from  July,  1839,  was  in 
violation  of  the  charter,  and  the  contract  of  sale  and  purchase 
therefore  void.  By  what  process  of  reasoning  aU  this  is  arrived 
at,  we  are  at  a  loss  to  conceive.  Were  the  premises  true,  it 
would  be  no  difficult  matter  to  show,  from  principle  and  author- 
ity, that  the  extension  of  time  did  not  affect  the  validity  of  the 
sale,  and  that  it  does  not  lie  in  the  mouth  of  Lanier,  for  this 
cause,  to  avoid  his  contract,  which,  as  between  him  and  the 
company,  was  founded  upon  a  good  and  sufficient  consideration. 
But  the  positions  assumed  are  not  warranted  by  any  fair  con- 
struction of  the  charter,  and  can  not  be  sustained. 

If  reference  is  had  to  the  twelfth  section  of  the  original  act  of 
incorporation,  and  the  amendatory  acts  of  1836  and  1837,  in 
connection  with  the  fifth  section  of  the  act  of  1838,  it  is  evident 
that  the  latter,  in  authorizing  the  company  to  "  call  in  the  resi- 
due of  its  capital  stock,"  has  exclusive  reference  ko  the  stock 
originally  subscribed  for,  and  the  payments  for  which  were  dua 


MO  Insuranob  and  Tbubt  Ca  tr.  Lanier.  [Florida^ 

and  Uien  oatstanding.  To  make  the  whole  cbarter  oonsiateni 
with  itself,  theee  seTenil  tseetioxiBy  tieating  of  the  same  sabject* 
matter,  should  be  construed  in  rofefenoe  to  each  other.  Bj  the- 
twelfth  seetion  of  the  original  act,  the  sabseribers  to  stock  were 
required  to  pay  toi  per  cent  in  cash  on  each  share;  ten  per  cent 
at  the  expiration  of  six  months  thereafter,  and  the  ''whole^ 
amonnt  remaining  doe''  was  liable  to  be  called  in  bj  the  tmsteea 
at  any  time  within  three  years  from  the  date  of  subscription. 
The  shares  of  eyerj  stockholder  omitting  to  make  such  payment 
within  the  time  prescribed  became  forfeited,  together  with  all 
previous  payments  made  thereon.  The  amendatoiy  acts  of  the- 
two  following  years  authoriaed  the  company  to  extend  theso 
payments-— the  second  installment  from  six  months  to  three 
years,  and  the  residue  from  three  to  five  years  from  the  time  of 
subscribing.  This  gave  the  stockholders  until  some  time  in 
1840  to  pay  up  the  remaining  installments  then  due.  The  act 
of  1888  authorized  the  company  to  extend  a  further  indulgence 
of  five  years  from  January,  1839.  It  provides  for  the  calling  in, 
at  any  time  within  a  limited  period,  the  residue  of  its  capital 
stock — ^that  is,  the  amount  then  remaining  due,  and  which  repre- 
sented the  capital  stock  subscribed  for.  All  the  capital  stock 
of  the  bank  had  been  taken,  and  the  installments  liable,  as  we 
have  seen,  to  be  called  in  at  any  time  by  the  trustees,  but  who 
could  in  their  discretion  postpone  the  payment  to  the  time 
designated  by  the  act  of  1888.  How  is  it  possible  to  extend  the 
proTisions  of  this  act  to  stock  which,  after  the  pannage  of  the 
law,  might  be  surrendered  to  and  reissued  by  the  company 
under  a  new  grant  of  power?  The  reissued  stock  is  not  sub- 
scribed for  as  was  required  in  the  sale  of  stock  in  the  first  in- 
stance. The  latter  was  payable  in  installments,  at  the  pleasure 
of  the  trustees,  and  subject  at  any  moment  to  forfeiture.  But 
upon  the  company's  accepting  a  surrender  of  stock,  under  the 
act  of  1888,  it  could  hold  or  reissue  it  in  any  mode  it  deemed 
proper,  consistent  with  the  leading  objects  of  the  charter.  The 
sale  of  this  stock  to  Lanier,  for  his  bond  and  mortgage,  was  not 
subject  to  the  payment  of  installments,  to  be  called  in  at  the 
pleasure  of  the  company,  but  it  was  absolute  and  unconditional. 
The  contract  of  sale  and  purchase  was  complete,  the  purchaser 
holding  a  full  and  perfect  title  to  the  stock,  subject  to  no  recall^ 
no  forfeiture  or  conditions. 

It  must  result  from  the  argument,  which  assumes  that  the  con- 
tract of  sale  was  illegal  because  the  credit  given  to  Lanier  was 
more  than  five  years  from  Januaiy ,  1839,  that  had  the  credit  been 
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fiye  years  it  would  have  been  legaL  Suppose  it  to  have 
beenso^and  that  Lanieron  purohasiug  hisahareehad  paid  in  cash 
the  ten  per  oent,  and  given  his  bond  and  mortgage  for  the  resi* 
due,  payable  in  four  years.  Could  the  company  hare  recalled  i^ 
this  stocky  or  in  other  words,  have  enforced  the  payment  of  this 
bond,  which  represented  the  stock,  before  its  maturity  ?  If  the 
aigument  be  true,  the  company  could  under  this  fifth  section 
exercise  its  unquestionable  power  of  calling  in  the  stock  at  any 
time  within  five  years,  by  enforcing  payment  of  the  bond  at  any 
moment  after  it  was  executed.  The  very  absurdity  to  which 
the  argument  leads  us  is  a  sufficient  answer  to  its  soundness. 

Again:  suppose  this  surrendered  stock  had  been  sold  to  Lanier 
for  cash,  and  immediately  the  company  had  loaned  the  same  to 
him  on  his  bond  and  mortgage  for  fiye  years  or  less  time — ^these 
flecurities  still  represented  the  identical  stock  held  by  Lanier, 
and  the  position  of  the  parties  would  in  legal  contemplation  be 
altogether  the  same  as  now.  Could  the  bank  call  in  this  stock 
before  the  maturity  of  the  bond?  Why  not,  if  it  has  the  power 
claimed  for  it  under  the  fifth  section  ?  Is  its  power  become  sud- 
denly paralyzed  by  simply  entering  into  a  contract  which  it  is 
conceded  would  be  a  legitimate  and  legal  one  under  the  provis- 
ions of  its  charter?  The  entire  argument  is  necessarily  based 
upon  the  hypothesis  that  although  the  bank  has  ample  power  to 
dispose  of  its  surrendered  stock,  yet  under  the  same  law  which 
clothes  it  with  this  power  it  can  make  no  contract  for  its  sale 
which  it  can  not  enforce  at  any  time  within  five  years  from  Janu- 
ary, 1839 — thus  by  one  sweeping  construction  denying  to  the  com- 
pany the  right  of  investing  its  capital  stock  in  bonds  and  mort- 
gages, a  right  hitherto  unquestioned  in  the  company,  and  made 
by  its  charter  one  of  the  great  and  leading  objects  of  the  insti- 
tution. 

At  the  passage  of  theactof  1838,  the  first  installment  upon  all 
the  shares,  amounting  to  two  hundred  thousand  dollars,  had  been 
paid  in.  Now,  if  the  stockholders  choose  to  avoid  a  forfeiture 
by  availing  themselves,  as  they  doubtless  would  do,  of  the  privi- 
lege of  surrendering  their  unpaid  stock,  then  the  e&ct  of  the  con- 
struction given  to  this  act  is  to  throw  upon  the  company  all  of 
this  surrendered  stock,  without  the  power  to  reissue  it  for  bonds 
and  mortgages,  and  thus  reduce  the  capital  of  the  bank  from 
two  millions  to  two  hundred  thousand  dollars,  when  by  the  very 
terms  of  the  charter  the  company  had  the  power  of  increasing 
it  to  four  millions. 

If  Lanier  is  to  be  ocmsidered  a  subscriber  to  stock  from  July* 
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1839,  the  time  of  his  purchase,  then  the  company  were  author- 
ized, under  the  original  and  amendatory  acts  of  1836  and  1837, 
to  give  him  a  credit  of  five  years  from  the  date  of  his  subscrip- 
tion. But  if  the  act  of  1838  applies  to  the  reissued  stock,  then,, 
in  the  case  of  Lanier  and  all  others  who  might  purchase  stock 
after  January,  1839,  the  provisions  of  the  act,  instead  of  beings 
as  is  conceded,  an  extension  of  the  time  of  payment  before  al- 
lowed, would  be  a  limitation;  and  thus  by  the  rule  of  interpre- 
tation adopted,  the  fifth  section  would  extend  the  time  of 
payment  to  the  first  subscribers,  and  without  any  words  to  that 
effect  limit  it  to  others  who  it  is  contended  could  only  become 
stockholders  by  subscribing  in  the  same  mode  and  under  the 
same  rules  and  restrictions  as  originally  provided.  It  is  a 
strange  rule  of  construction  that  would  thus  construe  an  ex- 
press grant  which,  while  on  its  face  it  extended  the  power  of  a 
corporation,  was  to  be  considered  as  a  restriction  on  its  original 
powers.  And  it  is  something  new  in  the  history  of  corpora- 
tions that  this  institution,  then  in  prosperous  circumstances, 
with  a  charter  containing  most  extraordinary  grants  of  power, 
«hould  be  represented  but  three  years  after  its  organization  as  a 
suppliant  before  the  legislature,  praying  that  its  privileges  be 
curtailed,  and  that  the  power  under  which  it  could  exercise  its 
corporate  franchises  for  the  term  of  fifty  years  should  be  lim- 
ited to  five  years  from  January,  1839. 

The  construction  which  is  sought  to  be  given  to  this  act  is  at 
variance  with  both  the  letter  and  spirit  of  the  charter,  and 
would  lead  to  endless  embarrassment  and  difSculty.  The  fifth 
section  of  the  act,  it  is  manifest,  has  reference  exclusively  to 
coiutracts  then  subsisting,  and  can  not  apply  to  future  controcta 
in  relation  to  the  sale  of  surrendered  stock.  The  third  section 
of  4ie  same  act  contains  a  new  grant  to  the  corporation,  well 
denned  as  to  power  and  unrestricted  as  to  time — a  power  which 
the  company  could  legitimately  exercise  in  the  sale  of  its  stock 
as  -fften  as  it  was  surrendered,  and  within  the  duration  of  ita 
charter. 

The  substance  of  the  entire  defense  made  in  this  case  is  based 
upon  the  alleged  misconduct  on  the  part  of  the  directors  of  thia 
institution.  To  say  that  a  party  can  avoid  his  contract,  and 
thereby  diminish  the  fund  which  was  designed  as  a  security  for 
the  benefit  of  the  public,  upon  the  pretense  that  there  was  some 
tebuse  of  the  corporate  powers,  or  mismanagement  on  the  part 
fc4  the  board  of  directors  in  making  the  contnust,  is  to  penreri 
the  well-settled  principles  of  law,  and,  under  color  of  its 
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tion,  to  open  the  door  for  the  consummatioxi  of  fraud  upon  in* 
diYiduals  and  the  public.  Neither  party  can  escape  the  obliga- 
tion created  by  the  sale  and  purchase  of  this  stock.  Admitting' 
the  contract  to  have  been  made  contrary  to  the  letter  of  the- 
charter,  it  is  not  thereby  void,  and  the  respondent  can  not  avail 
himself  of  any  merely  unlawful  act  by  himself  and  the  directors^ 
whether  only  designed  or  fully  consummated,  to  perpetrate  a 
greater  fraud  on  the  creditors  of  the  bank:  See  Centre  etc.  A 
T.  Co.  V.  McC<maby,  16  Serg.  k  R.  144. 

In  the  case  of  the  Bank  of  South  Carolina  v.  Hammond,  1  Rich.. 
L.  288,  the  defense  was,  that  the  contract  was  in  violation  of 
the  charter,  and  void.  The  court  held  that  a  contract  with  a 
corporation  may  be  binding  on  the  parties,  though  it  was  an 
abuse  of  the  corporate  powers,  and  for  which  the  corporation 
was  answerable  to  the  government  which  created  it;  and  that  ii 
was  too  strict  to  insist  that  a  power  which  is  contained  in  & 
general  grant,  and  which  in  various  forms  may  be  pertinent  to 
the  purpose  of  a  corporation,  may  be  restricted  to  a  particular 
form  of  direction  for  its  exercise.  The  same  defense  was  relied 
on  in  the  case  of  LUtie  v.  O'Brian,  9  Mass.  423,  and  the  court 
say,  whether  for  this  violation  of  the  charter,  the  government 
may  not  seize  their  franchises,  upon  due  process,  is  a  question 
not  now  before  us.  It  is  sufficient  to  say  it  does  not  lie  in  the 
mouth  of  a  stockholder  for  this  cause  to  avoid  his  contract,  which^ 
as  between  him  and  the  company,  was  made  upon  a  sufficient 
consideration.  In  the  case  of  Fleckner  v.  Bank  of  United  Stales^ 
8  Wheat.  838,  the  court  say  that  the  defense  set  up  was  merely 
a  violation  of  the  charter,  for  which  a  remedy  may  be  applied  by 
the  government,  and  conceding  the  bank  to  have  violated  its 
charter  in  this  particular  transaction,  it  is  not  easy  to  perceive 
how  that  objection  could  be  available.  The  act  did  not  .say  that 
such  a  transaction  or  contract  was  ipso  facto  void.  It  remained 
to  be  shown  how,  if  the  bank  had  a  general  right  to  discount 
notes,  a  contract  not  made  void  by  the  act  itself  could  on  thai 
account  be  avoided  by  the  party.  See  also  Chester  Glass  Co.  v.. 
Deujy,  16  Mass.  94  [8  Am.  Dec.  128]. 

These  authorities  are  based  upon  this  general  principle,  that 
all  acts  of  incorporation  are  held  to  be  directory  unless  they^ 
expressly  avoid  all  security  taken  other  than  that  prescribed,, 
and  that  although  the  transaction  may  be  culpable  on  the  part 
of  the  directors,  and  ground  of  forfeiture,  in  a  question  between 
the  government  and  corporation,  yet  the  security  taken  may  be 
enforced  against  him  who  gave  it:  Angell  &  Ames  on  Corp.  190^ 
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J^almer  y.  Lawrence,  8  Sandf.  162;  Brouwer  t.  Aj^pUby,  1  Id. 
168. 

It  IB  conceded  that  this  insiitation  is  insolTent,  and  it  can  not 
he  disputed  that  when  a  corporation  becomes  insolvent  the  of- 
ficers are  tmstees  for  creditors,  and  the  same  principles  of  law 
which  wonld  be  applicable  to  a  suit  in  favor  of  creditors  would 
apply  in  all  their  force  to  the  case  before  us. 

For  the  reasons  contained  in  this  opinion,  we  are  compelled 
to  reverse  the  opinion  of  the  court  below,  and  the  complainant 
is  entitled  to  a  decree  of  foreclosure,  with  costs,  and  for  the 
amount  of  principal  and  interest  due  upon  the  bond  and  mort* 
cage. 

AsDXBSON,  0.  J.,  delivered  a  dissenting  opinion. 

LiiLBiiJTiES  OF  DntBoroBS  ov  CoBPO&AnoNs:  Sm  Hodgm  v.  New  Si^gkmd 
Screw  Co.^  63  Am.  Deo.  024,  note  837,  where  this  labjeol  it  diicMied  si 
length;  QodbM  y.  Branch  Bank  al  M6biU,4A  Id.  211. 

QBJBonoN  FOB  Waxtt  or  Pbopxb  Pabtues  to  Bill  nr  Equitt,  when  and 
liow  made:  See  Bighicwer  v.  Thomion,  52  Am.  Deo.  412;  note  427»  where 
other  cases  are  collected* 

Fbaud  js  Oohtbaot  ab  GBOUHn  fob  RMOiaaiON;  See  McOerHe  v.  Dob^, 
47  Am.  Deo.  560,  note  563;  Mamm  y.  Bavet,  43  Id.  651,  note  654,  wheie  nn* 
merons  other  cases  are  oolleoted. 

Law  of  Bahk  Bsust  See  note  to  New  Hope  D.  B»  Co.  v.  /^eny,  52  Am. 
Dec  447  et  seq. 

The  principal  gabb  d  omD  in  SiaUBoard  qfAgHadimrt  ▼.  OUkem/Slrmi 
SaUwaif  Co.,  47  Ind.  413,  and  in  Pamcoati  v.  Truoder^Ine.  Co.,  79  Id.  178^ 
to  the  point  that  although  there  be  a  defect  of  power  in  a  corporation  to  make 
«  oontntot,  yet  if  the  oontract  made  by  it  is  not  in  vioUktion  of  its  charter  or 
•of  law,  and  the  corporation  has  by  its  promise  indnoed  a  party  relying  on  it 
to  expend  money  and  perform  hii  part  of  the  contract,  the  corpomtiaB  will 
k%  held  UaUe  thereon. 


DoooEiT  t;.  Habt. 

[6  Tvauoh,  US.] 

Wbbkb  Fabtt  oah  Fihd  nr  Ooubt  of  Law  Full  ahd  AniQVAn 
Bnr,  a  coort  of  equity  does  not  open  its  door  to  him.. 

Onruz  qub  Tbust  mat  Maibtaik  EjBoraainr  npon  a  denuse  in  his  own 
name,  though  the  legal  estate  be  stUl  in  the  trustee,  in  a  case  where  the 
purposes  of  the  deed  haye  been  satisfied,  and  also  in  the  case  of  a  result- 
ing trust. 

Whbbb  Cbsvui  qub  Tbust  BBoros  BjBonfBxrr,  Jubt  d  FfeBMxmD  «o 
PBBiUifB  that  a  regular  surrender  has  been  made  by  the  trostee  of  his 
estate,  thereby  clothing  the  oeato*  gse  tmui  with  the  legal  title,  and  en- 
abling him  to  recover  in  the  action:  1.  Where  the  purposes  of  the  trust 
estate  hare  been  satisfied;  2.  Where  the  beneficial  occupation  of  tho 
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estate  by  the  poiMMor  indnoee  a  snppodtion  that  a  oonveyaiioe  of  the 
legal  estate  has  been  made  to  the  party  beneficially  interested;  3.  Where 
the  trost  is  so  plain  that  a  court  of  equity  would  not  hesitate  to  oompel 
the  trustee  to  make  a  oouTeyanoe  to  the  eutiui  que  tnut. 

XjKrrui  QUB  Tbust  GoMnro  niTO  Ck>UBT  of  Equttt  to  AaaiBT  Lboal  Tnxa 
must  allege  that  the  trustee  has  refused  the  use  of  his  name  in  an  aotioii 
at  law. 

CouBT  OF  Equity  dobs  hot  Entsbtaik  Jurisdiction  fob  Pubposb  of 
Pbkvkntino  Multifuoitt  of  Suits  merely  because  the  complainant 
has  a  multitude  of  soits  depending  upon  the  same  question.  This  spesies 
of  jortBdiction  is  consequential  rather  than  original,  and  is  exercised 
chiefly  in  regard  to  matters  springing  out  of  subjects  belonging  appro- 
priately to  the  jurisdiction  of  a  court  of  equity. 

CSOURT  OF  EqUITT  WIU.  NOT    EnTKBTAIN    JURISDICTION  IN    CaBNS  OF  Ck>R 

FUSION  OF  Boundaries,  simply  because  the  boundaries  are  in  contro- 
versy, unless  there  is  some  equity  superinduced  by  the  acts  of  the  parties, 
such  as  fraud,  gross  negligence,  omission,  or  misconduct. 

Appeal  from  a  decree  of  the  circuit  court  for  Duyal  coiintjy. 
The  facts  are  stated  in  the  opinion. 

Philip  Frcaer  and  Felix  Livingston^  tor  the  appellant. 

O.  TF.  CaU^  for  appellee  Hart. 

McQueen  McIrUoah,  for  the  other  appellees. 

By  Court,  Anbebson,  C.  J.  This  is  an  appeal  from  the  cir- 
cuit court  for  Duval  county,  sitting  in  chanceiy.  The  appellant 
filed  in  that  court  her  bill  against  the  appellees,  praying  that 
the  respondents  might  be  decreed  to  deliver  up  to  her  the  pos- 
session of  certain  real  estate  lying  in  the  town  of  Jacksonville, 
and  for  other  relief. 

We  propose  to  consider  whether  the  complainant  applied  to 
the  proper  tribunal  for  the  recoveiy  of  her  alleged  rights,  and 
the  conclusion  to  which  we  shall  come  upon  this  inquiry  will 
render  unnecessary  the  further  examination  of  the  imputed  de- 
fects and  errors  in  her  bill. 

'*  Has  the  complainant,  then,"  to  use  the  words  of  the  d^ 
murrer  which  was  filed  by  the  respondents,  '*  by  her  bill  made 
such  a  case  as  entitles  her  to  any  relief  against  the  defendants  in 
a  court  of  equity?" 

There  are  three  several  grounds  on  which  the  complainant 
rests  her  claim  to  come  into  a  court  of  equity:  1.  That  she  had 
no  relief  at  law,  in  consequence  of  her  interest  in  the  lands  in 
question  being  only  an  equitable  interest;  2.  That  it  was  neces- 
sary to  come  into  equity  in  order  to  avoid  a  multiplicity  of  suits; 
and  3.  That  she  had  a  right  to  claim  the  aid  of  a  court  of  equify 
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on  account  of  a  confusion  of  boundaries,  which  confusion  in- 
Yolves  the  title  to  the  disputed  lands. 

We  shall  consider  these  grounds  in  the  order  here  presented, 
with  the  facts  connected  with  them,  as  we  find  them  in  the 
record. 

Mrs.  Doggett's  interest  in  the  land  is  derived  from  a  deed  exe- 
cuted by  I.  D.  Hart,  one  of  the  defendants.  By  this  deed  Hart, 
conveyed  certain  lands,  which  it  is  not  necessary  to  our  present 
purpose  to  describe,  to  one  William  J.  Mills,  '*  in  trust,  for  the 
exclusive  use  and  benefit  of  Maria  Doggett,  wife  of  John  L. 
Doggett,  free  from  all  or  any  claim  or  claims  of  said  John  L. 
Doggett,  or  any  other  person  or  persons  claiming  in  or  througk 
or  by  him,  for  the  sole  use  of  the  said  Maria,  free  from  all  claima 
or  demands  of  the  said  John  L.  Doggett."  The  boundaries  of 
the  land  conveyed  in  this  deed  are  claimed  to  embrace  the  lands 
sued  for.  The  bill  shows  that  John  L.  Doggett  died  in  1844, 
before  the  commencement  of  the  present  suit.  It  also  chargea 
that  Mills,  the  trustee,  has  neglected  and  abused  his  trust  by 
confederating  with  Hart  to  deprive  the  complainant  of  a  large 
portion  of  the  land  conveyed  in  the  deed. 

The  bill  alleges  that  Hart  continues  to  hold  much  of  Una 
land,  and  has  sold  other  portions  and  received  payment  for  the 
same,  and  other  of  the  defendants  are  in  possession  of  portions 
of  the  land.  From  this  statement,  it  appears  that  Mrs.  Dog- 
gett's title  is  that  of  a  cestui  que  trust  under  the  deed  from  Hart, 
and  it  is  obvious  that  she  relies  chiefly  upon  this  as  her  v^arrant 
for  coming  into  equity  to  enforce  her  possessory  rights.  If,  in 
her  character  as  developed  by  the  statements  of  the  bill,  she 
could  go  into  a  court  of  law  and  find  there  a  full  and  adequate 
remedy  for  her  alleged  injuries,  the  door  of  an  equity  court 
would  be  closed  to  her.  Let  us  inquire  into  her  capacity  to  sue 
in  a  court  of  law. 

The  general  rule  doubtless  is,  that  to  enable  a  claimant  te 
support  an  action  of  ejectment  in  a  court  of  law,  he  must  be 
clothed  with  the  legal  title  to  the  lands:  Adams  on  Ejectment, 
82;  but  the  necessity  of  having  exceptions  to  these  general  rules, 
upon  the  principle  of  adaptation  which  is  essential  to  their  util- 
ity as  instruments  for  administering  justice,  has  prompted  the 
law  courts  to  relax  this  rule  in  regard  to  the  class  of  persons  to 
whom  the  complainant  belongs.  A  cestui  que  trust,  after  the 
purposes  of  the  deed  have  been  satisfied,  may  maintain  eject- 
ment, upon  a  demise,  in  his  own  name,  though  the  legal  estate 
is  still  in  the  trustee:  Hopkins  db  Wdiscm  v.  Ward  et  al.^  6  Munf. 
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38.  Now,  in  this  caae,  the  deed  of  trust  was  designed,  and  it  is 
so  expressed  on  its  face,  to  give  an  absolute  property  to  Mrs. 
Doggett,  free  from  all  claims  or  demands  of  her  husband,  John 
Doggett.  The  husband  having  died  several  years  since,  the 
purposes  of  the  deed  in  vesting  the  legal  title  in  a  trustee  have 
been  satisfied,  and  the  cestui  may  therefore  properly  sue  in  eject- 
ment. 

In  the  case  of  The  Tbwn  of  North  Hempstead  v.  The  Town  of 
Hempstead,  2  Wend.  109,  134,  it  was  adjudged  by  the  court  for 
the  correction  of  errors  that  cestuis  que  trust,  in  the  case  of  a 
resulting  trust,  may  maintain  or  defend  ejectment  for  the  lands 
which  constitute  the  trust  property.  Mrs.  Doggett  alleges  in 
her  bill  that  the  consideration  money  in  the  trust  deed  was  fully 
paid  by  herself;  she  is  therefore  entitled  to  all  the  benefits 
allowed  in  the  case  just  cited  to  the  cestuis  que  trust  of  a  result* 
ing  trust,  besides  her  peculiar  privilege  as  a  cestui  of  a  satisfied. 

trust. 

These  reasonable  relaxations  of  the  rule  that  a  legal  titte  cai^ 
alone  prevail  in  ejectment  seem  to  bo  founded  upon  a  presump- 
tion in  the  excepted  cases  that  there  has  been  a  conveyance  of 
the  legal  estate.  It  is  upon  this  ground  that  the  court  in  the 
case  of  Jackson  d.  Smith  v.  Pierce,  2  Johns.  226,  puts  the  allow- 
ance, and  we  find  also  that  this  is  the  ground  upon  which: 
Adams  in  his  treatise  on  the  action  of  ejectment  places  it.  "  To 
obviate,"  he  says,  *'  the  inconvenience  which  may  at  times  arisd 
when  an  ejectment  is  brought  by  a  cestui  qu£  trust,  from  the 
operation  of  the  salutary  maxim  that  the  legal  estate  must  pre- 
vail, as  affecting  his  situation  with  his  trustees,  the  jury  will  in 
particular  cases  be  permitted  to  presume  that  a  regular  surrender 
has  been  made  by  the  trustees  of  their  estate,  thereby  clothing 
the  cestui  que  trust  with  the  legal  title,  and  enabling  him  to  re- 
cover in  the  action.  Thus  a  surrender  will  be  presumed,  if  the 
purposes  of  the  trust  estate  have  been  so  satisfied;  or  if  the 
beneficial  occupation  of  the  estate  by  the  possessors  induces  a 
supposition  that  a  conveyance  of  the  legal  estate  has  been  made 
to  the  party  beneficially  interested,  in  whom  the  trust  is  a  plain 
one,  and  a  court  of  equity  will  compel  the  trustees  to  make  a 
conveyance: "  Tillinghast's  Adams  on  Ejectment,  87. 

Mrs.  Doggett's  case  belongs  to  all  three  of  the  classes  of  cases 
here  enumerated,  as  those  in  which  the  presumption  of  a  legal 
title  may  be  indulged.  The  trust  has  been  satisfied,  inasmuch 
as  her  husband,  from  whose  claims  and  demands  the  trust  was 
designed  to  protect  the  estate,  is  dead.     She  is  in  the  beneficial 
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-ooonp^tion  of  at  least  a  portion  of  the  estate,  for  in  the  chaige  of 
eonfe^Bracy  against  Hart  and  her  trustee  she  charges  that  thej 
had  conspired  to  depriye  her  of  the  use  and  benefit  of  a  large 
portion  of  the  land  conveyed  in  trust,  and  the  trust  is  so  plain 
a  one  that  a  court  of  equity  would  not  hesitate  to  compel  the 
trustee  to  make  her  a  conveyance,  upon  proof  of  her  allegation 
jui  to  the  death  of  her  husband. 

Besides  these  general  considerations,  which  indicate  clearly 
that  Mrs.  Doggett  would  have  been  admitted  into  a  court  of  law 
to  try  and  establish  the  possessory  rights  claimed  by  her,  it  is 
further  apparent  upon  the  face  of  the  bill  that  it  is  demurrable 
lor  her  failure  to  allege  that  her  trustee  had  refused  the  use  of 
his  name  in  an  action  at  law.  This  allegation  is  necessary  even 
to  set  up  a  pretense  for  coming  into  equity,  to  use  the  language 
of  Lord  Hardwicke  iu  the  case  of  MoUeux  v.  The  London  Aa^ 
furance  Co.,  1  Atk.  546. 

Bat  it  is  claimed,  in  the  second  place,  that  the  complainant  had 
right  to  the  aid  of  a  court  of  chancery  in  order  to  avoid  a  mul- 
tiplicity of  suits.  It  is  very  clear  that  the  jurisdiction  of  a  court 
of  equity  can  not  be  invoked  simply  on  the  ground  that  the 
party  seeking  its  interposition  has  a  multitude  of  suits  to  bring, 
whether  they  be  against  defendants  in  suits  of  ejectment  or  in 
other  actions.  If  it  were  so,  all  the  barriers  between  courts  of 
law  or  equity  would  be  broken  down  in  favor  of  the  litigious, 
and  the  equity  courts  be  overwhelmed  with  the  consideration  and 
adjudication  of  matters  altogether  foreign  to  their  peculiar  prin- 
ciples and  rules  of  jurisprudence.  A  merchant  in  extensive  busi- 
ness might  bring  in  all  his  debtors  to  answer  to  a  single  mon- 
ster bill  upon  the  same  principle  that  a  plaintiff  in  ejectment 
lui^ht  bring  his  complaint  into  a  court  of  equity  because  there 
was  more  than  a  single  trespasser  upon  the  premises  which  he 
sought  to  recover. 

In  the  case  of  Mayor  of  York  v.  Pilhington,  1  Atk.  282,  a 
precedent  beyond  which  the  courts  have  never  gone,  there  was 
a  bill  filed  to  quiet  the  plaintiff,  who  was  in  possession  in  a 
right  of  fishing  against  a  number  of  defendants  claiming  several 
rights.  This  possession,  or  at  least  the  establishment  of  the 
right  of  possession  in  an  action  at  law,  appears  to  be  an  indis- 
pensable prerequisite  to  the  interposition  of  a  court  of  chancery. 
"The  bills  filed  under  these  circumstances  are  bills  of  peace, 
and  are  designed  to  call  upon  the  equity  courts  to  extend  their 
protection  over  parties  who  are  in  possession  under  the  sanction 
of  the  courts  of  law."    In  the  case  last  referred  to.  Lord  Hard'* 
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wicke  says:  "  It  is  a  geneial  rule  that  a  man  shall  noi  mme 
into  a  court  of  equity  to  establish  a  legal  right  until  It?  has 
tried  his  title  at  law,  if  he  can." 

So  Lord  Bedesdale  says,  in  Mitford's  Eq.  PL  145, 146:  "  la 
most  cases  it  is  held  that  the  plaintiff  ought  to  establish  his 
right  by  a  determination  of  a  court  of  law  in  his  favor  before  he 
files  his  bill  in  equity;  and  if  he  has  not  so  done,  and  the  right 
he  claims  has  not  the  sanction  of  long  possession,  and  he  has 
any  means  of  tiying  the  matter  at  law,  a  demurrer  will  hold.** 
The  expressions  which  qualify  the  expression  here  used  by  Lord 
Bedesdale,  that  this  doctrine  is  held  in  most  cases,  do  not  any 
of  them  embrace  the  case  of  Mrs.  Doggett,  and  are  in  fact 
almost  exclusively  confined  to  cases  of  possession  where  the 
party  has  had  no  opportunity  of  trying  his  right  at  law. 

Mr.  Justice  Stoiy,  in  his  commentaries  upon  equity  jurispru- 
dence, in  enumerating  the  various  subjects  of  equity  jurisdiction, 
nowhere  sanctions  the  bringing  of  a  suit  in  that  court  upon  the 
naked  allegation  that  a  bill  there  would  avoid  a  multiplicity  of 
suits  in  a  court  of  law.  Where  a  suitor  seeks  the  aid  of  chan- 
ceiy  for  the  purposes  of  discovery,  the  court  will  then,  having 
possession  of  the  cose,  proceed  to  adjust  the  relative  rights  of 
the  parties,  in  order  to  avoid  a  multiplicity  of  suits  which  might 
result  from  sending  them  back  to  a  court  of  law. 

So  in  cases  of  aooounts,  of  agency,  of  apportionment,  of  gen- 
eral average,  of  contribution,  of  waste,  and  of  partnership, 
where  chancery  once  entertains  a  suit  upon  grounds  legitimately 
cognizable  in  that  court,  it  will  proceed  to  adjudicate  other  mat- 
ters of  which  it  has  only  incidental  cognizance,  in  order  to  avoid 
multiplicity  of  suits.  The  cases  we  have  enumerated  embrace 
most  of  those  which  induce  a  chanceiy  court  to  step  out  of  its 
peculiar  domain  to  intrude  upon  the  province  of  a  law  court  to 
prevent  oppression  and  expensive  litigation.  In  these,  as  well 
as  in  others  which  we  have  not  enumerated,  it  will  be  found  that 
this  species  of  jurisdiction  is  consequential  rather  than  original, 
and  is  exercised  chiefly  in  regard  to  matters  springing  out  of 
subjects  belonging  appropriately  to  its  own  jurisdiction.  One 
of  the  earlier  chancellors  (Lord  Nottingham)  betrays  by  the  lan- 
guage in  which  he  claims  the  jurisdiction,  that  it  may  be  traced 
in  some  degree  to  the  ancient  jealousy  between  the  two  courts, 
as  well  as  to  the  more  becoming  desire  of  suppressing  useless  liti- 
gation. '*  When/'  said  his  lordship,  **  this  court  can  determine 
the  matter,  it  shall  not  be  a  handmaid  to  the  other  courts,  noi 
beget  a  suit  to  be  ended  elsewhere:"  1  Story's  Eq.  Jur.,  sec.  66. 
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Mn.  Doggett'B  case  does  not  belong  to  this  class,  for  she  is 
not  before  a  court  of  chancery  for  any  purpose  belonging  prop- 
erly to  its  jurisdiction,  so  as  to  entitle  her  to  an  incidental  in- 
quiry into  her  rights  of  possession  to  the  land  she  claims,  nor, 
for  the  reasons  which  we  have  already  given,  can  her  bill  be 
considered  in  the  nature  of  a  bill  of  peace.  She  is  therefore  not 
entitled  to  the  aid  of  a  court  of  chancery  upon  this  ground. 

8.  We  will  inquire  thirdly,  whether  she  is  entitled  to  its 
aid  because  one  of  the  subjects  of  concurrent  jurisdiction  be- 
longing to  the  chancery  courts  arises  from  the  confusion  of  the 
boundaries  of  land.  We  will  first  examine  the  facts  as  set  forth 
in  the  bill  upon  which  this  alleged  confusion  of  boundaries  rests. 

The  defendant  Hart  is  alleged  to  be  rightly  possessed  of  a 
grant  of  land  on  the  St.  John's  river,  known  as  the  "  Maria  Tay- 
lor "  grant,  bounded  and  described  as  follows:  ''Beginning  at 
a  gum  tree  at  the  mouth  of  McCoy's  creek,  and  running  thence 
north  forty  chains,  to  a  pine  tree,  thence  east  fifty  chains,  to  a 
pine  tree,  thence  south  forty  chains  to  an  oak  tree  on  the  bank 
of  the  said  St.  John's  river,  and  thence  along  the  river  west- 
wardly  to  the  place  of  beginning." 

The  deed  of  trust  under  which  Mrs.  Doggett  claims  conveys 
to  her  trustee  "  a  certain  tract  of  land  situated  in  Jacksonville, 
and  bounded  as  follows:  On  the  south  by  St.  John's  river,  on 
the  north  and  east  by  Hogan's  creek,  and  on  the  west  by  lands 
granted  to  the  heirs  of  Fumel  Taylor,  and  now  owned  by  I.  D. 
Hart,  which  land  described  as  above  was  formerly  granted  by 
the  Spanish  government  to  John  Masters."  The  grant  thus 
referred  to  is  described  in  the  bill  and  exhibits  as  bounded 
on  the  west  by  the  aforesaid  ''Maria  Taylor"  grant,  on  the 
north  and  east  by  Hogan's  creek,  and  on  the  south  by  St.  John's 
river. 

It  thus  appears  from  the  bill  that  the  two  tracts  abut  upon 
each  other,  and  that  the  controversy  is  as  to  the  locality  of  the 
coterminous  boundary  line.  The  bill  alleges  that  Hart  con- 
tinued to  hold  possession  of  the  disputed  land  after  the  execu- 
tion of  the  trust  deed  by  the  connivance  of  the  trustee. 

It  is  to  settle  this  boundary,  and  to  restore  to  complainant  the 
possession  of  the  land  which  she  alleges  to  be  wrongfully  with- 
held from  her,  that  she  asks  the  aid  of  a  court  of  equity. 

Treating  of  the  subject  of  boundaries,  Mr.  Justice  Story,  in 
his  commentaries,  says:  "Whatever  may  have  been  the  origin 
of  this  branch  of  jurisdiction,  it  is  one  which  has  been  watched 
with  a  good  deal  of  jealousy  by  court  of  equity  of  late  years; 
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4uid  there  seems  to  be  no  inclination  to  favor  it,  nnless  special 
grounds  are  laid  to  sustain  it.  The  general  mle  now  adopted 
is  not  to  entertain  jurisdiction  in  cases  of  confusion  of  bound- 
^es,  upon  the  ground  that  the  boundaries  are  in  controyersy, 
but  to  require  that  there  should  be  some  equity  superinduced 
by  the  act  of  the  parties,  such  as  some  particular  circumstanceb 
of  fraud,  or  some  confusion  where  one  has  plowed  too  near  an- 
other, or  some  gross  negligence,  omission,  or  misconduct  on 
the  part  of  persons  whose  special  duty  it  is  to  preserre  or  per- 
petuate the  boundaries:"  1  Stoiy's  Com.,  sec.  G15. 

None  of  these  equities  belong  to  the  case  before  us. 

Again:  ''  When  there  is  an  ordinary  legal  remedy,"  continues 
the  commentator,  *' there  is  certainly  no  ground  for  the  inter- 
ference of  courts  of  equity,  unless  some  peculiar  equity  super- 
yenes  which  a  court  of  common  law  can  not  take  notice  of  or 
protect:"  1  Story's  Oom.,  sec.  616.  In  this  case  we  see  no  ob- 
-etacle  to  the  exercise  of  an  ordinary  legal  remedy,  nor  do  we 
irecognize  any  peculiar  equity  which  a  court  of  common  law  can 
ftiot  protect. 

Again:  "  The  existence  of  a  controyerted  boundary  by  no 
means  constitutes  a  sufficient  ground  for  the  interposition  of 
courts  of  equity.  Between  independent  proprietors,  such  cases 
%ould  be  left  to  the  proper  redress  at  law:"  1  Story's  Com., 
sec.  619.  These  principles  are  fully  sustained  by  the  case  of 
Wake  y.  Gonyers ;  indeed,  the  language  of  the  commentator  is 
'the  same  with  that  of  the  Lord  Keeper  Henly,  who  decided  the 
^case:  1  Eden,  331. 

In  SL  Lukes  y.  St.  Leonards,  referred  to  in  the  same  book,  at 
4)age  512,  a  bill  was  filed  by  the  parish  of  St.  Lukes  to  ayoid 
confusion  in  making  their  rates,  and  prayed  a  commissioner  to 
'fix  their  boundaries  for  that  purpose.  Lord  Thurlow  refused 
to  interfere.  In  a  note  to  this  case  Lord  Thurlow  is  reported  to 
vhaye  said  that  if  he  should  entertain  a  bill  and  direct  an  issue 
<in  such  a  case  as  this,  he  did  not  see  what  case  would  be  peculiar 
to  the  courts  of  law.  In  the  case  of  Spear  y.  Crawler,  2  Meriy. 
417,  Sir  W.  Grant,  M.  B.,  refused  to  issue  a  commission  to  as- 
certain the  boundaries  of  manors,  upon  the  authority  of  the  two 
-cases  just  referred  to.  Such  has  been  the  uniform  ruling  of  the 
•courts,  and  as  there  is  nothing  in  the  case  before  us  upon  which 
^an  equity  can  be  based,  we  must  dismiss  the  complainant  to 
4ook  for  her  proper  remedy  in  a  court  of  law. 

Haying  thus  fully  considered  the  right  of  the  appellant  to 
^ome  into  a  oonrt  of  equify  at  all,  and  decided  adyersely  to  the 


472  DoGGETT  u  Habt.  [Florida^ 

righty  we  find  ifc  mmecessaiy  to  diaouBS  the  matters  of  demunei 
set  forth  by  the  defendante. 

The  decree  of  the  chanoellor  dimniamng  the  faill  mimt  be- 
affirmed. 

Wheh  Cestui  qui  Tkust  can  Maintain  Ejxotmbnt,  and  when- 
Trostju  will  bb  Pbesdmsd  to  havb  CoNVKTiD  Lbgal  Titlb.— At 
common  law,  and  in  thoee  Btates  where  a  aejiurate  cliancery  juriadiction  ha» 
been  established,  it  is  a  well-established  mle  that  in  ejectment  the  legal  title 
most  prevaiL  "A  court  of  law  in  general  recognises  only  the  l^gal  owner  of 
property,  and  every  action  that  is  founded  on  the  legal  title  most  be  brought 
by  or  in  the  name  of  the  trustee  in  whom  that  title  is  vested.  Therefore,  in 
an  ejectmeut  for  the  recovery  of  land,  a  demise  must  be  laid  in  the  name  of 
the  trustee  in  whom  the  legal  estate  is  outstanding,  or  the  plaintiff  will  fait 
in  the  action:"  Hill  on  Trustees,  274;  Tyler  on  Ejectment,  75;  Adams  on- 
Ejectment,  4th  ed.,  43;  Doe  v.  Staples,  2  T.  R.  684;  OoodtUle  v.  Jonee,  7  Id. 
47;  Doe  v.  Reade,  8  Id.  118;  Doe  v.  Wroot,  5  East,  132;  Jackaon  v.  Pierre,  2* 
Johns.  221;  Peek  v.  Newton,  46  Barb.  173;  Moore  v.  SpeUman,  5  Denio,  225;. 
Smith's  Lessee  v.  Hunt,  42  Am.  Dec.  201;  lieece  v.  Allen,  48  Id.  336.  In  the- 
case  of  Jackson  v.  Pierce,  2  Johns.  226,  Thompson,  J.,  delivering  the  opinioi^ 
of  the  court,  said:  '*  It  is  unnecessary  to  examine  into  the  defendant's  equi- 
table rights,  becauise,  sitting  in  a  court  of  law,  we  can  not  enforce  them^ 
should  any  be  found  to  exist.  It  is  a  rule  at  this  day  well  settled  in  Elngland,. 
and  which  has  been  adopted  by  this  court  in  Jackson  v.  Chase,  2  Johns.  84» 
that  uo  e(|uitable  title  can  be  set  up  in  ejectment,  in  opposition  to  the  lega^ 
estate.  The  ouly  way  in  which  an  equitable  title  can  be  assisted  at  law,  i» 
by  allowing  the  presumption  in  certain  cases  to  prevail,  that  there  has  beoD- 
a  r^onveyance  of  the  legal  estate.  But  wlierc  the  case  precludes  any  such 
presumption,  the  legal  title  is  peremptory  and  must  prevail."  And  so  im- 
mutably fixed  is  this  rule,  that  the  trustee  may  recover  in  ejectment  even. 
Against  the  cestui  que  trust:  Adams  on  Ejectment,  4th  ed.,  43;  2  Wash.  Real 
Prop.,  4th  ed.,  520;  Doe  v.  Wroot,  5  East,  132;  Doe  v.  Reade,  8  T.  R.  118;. 
MaUhews  v.  Ward's  Lessee,  10  Gill  &  J.  443;  FUzpatrick  v.  Fitzgerald,  13  Gray, 
400;  Poivnal  v.  Myers,  16  Vt.  408;  Beach  v.  BeacJi,  39  Am.  Dec.  204;  Beeet- 
V.  Allen,  48  Id.  336.  Lord  Kenyon,  C.  J.,  delivering  the  opinion  of  the  court 
in  Doe  v.  Reade,  8  T.  IL  122,  said:  *'  With  respect  to  the  other  point  made^ 
in  this  case,  the  opinion  I  have  several  times  given  on  it  since  I  have  sat  her» 
remains  unshaken.  I  agree  with  what  was  said  in  Lade  v.  Holcomh,  tha^ 
where  the  beneficial  occupation  of  an  estate  by  the  possessor  has  given  rea- 
son to  suppose  that  possibly  there  may  have  been  a  conveyance  of  the  legai' 
estate  to  the  person  who  is  equitably  entitled  to  it,  a  jury  may  be  advised  t(K 
presume  a  conveyance  of  the  legal  estate;  but  if  it  appear  in  a  special  ver- 
dict, or  a  special  case,  that  the  legal  estate  is  outstanding  in  another  person,, 
the  party  not  clothed  with  the  legal  estate  can  not  recover  in  a  court  of  law;, 
and  in  this  respect  I  can  not  distinguish  between  the  case  of  an  ejectment- 
brought  by  a  trustee  against  his  cestvi  que  trust  and  an  ejectment  brought  bjr 
any  other  person." 

In  England  it  was  at  one  time  held  that  the  legal  estate  in  the  trustea- 
oould  not  be  set  up  against  the  cestui  que  trust.    This  doctrine  was  main- 
tained by  Lord  Mansfield,  and  seems  to  have  been  accepted,  with  some  mod- 
ifications, by  Lord  Kenyon.     In  the  case  of  Hart  v.  Knot,  1  Cowp.  46,  Lont< 
Mansfield  said:  "  One  objection  which  has  been  taken  is  that  the  legal 
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k  in  the  tnutfls,  and  therefore  the  heir  at  Ian  eaa  not  reoorer  m  this  eject- 
ment. In  anewer  to  that  objection,  it  has  often  been  determined  that  an  estate 
^n  tmat  merely  for  the  benefit  of  the  euhU  que  tnui  shall  not  be  set  np  afi^nst. 
him;  anything  shall  rather  be  preeamed.*'  This  doctrine  was,  howeyer,  sey- 
eial  times  qnestioned,  and  was  finally  overruled  by  Lord  Ellenboroagh,  C.  J.,, 
in  the  case  of  Doe  ▼.  Wroott  5  East,  132.  In  New  York,  too,  it  was  said  in. 
some  cases  that,  in  the  case  of  a  resolting  trost,  the  eestet  que  triut  might 
maintain  or  defend  ejectment  for  the  trost  property.  In  the  case  of  Nfjrth 
Hempdead  ▼.  Ilempateady  2  Wend.  134,  Savage,  C.  J.,  said:  **  li  the  pat- 
entees were  trustees,  and  the  ceituis  que  trust  paid  the  consideration,  thera 
was  then  a  resulting  trust  in  their  favor;  and  eesiuis  que  trust  have  been  con- 
sidered as  possessing  the  equitable  estate,  and  the  legal  also,  so  far  as  to 
enable  them  to  defend  or  maintain  an  action  of  ejectment  for  lands  thus  held 
by  them.**  In  the  case  of  Jcukaon  v.  LeggeU^  7  Wend.  370»  the  same  learned 
judge  said:  "  The  estate  of  the  cettm  que  trust  may  be  sold  on  execution,  and 
has  been  so  far  considered  the  property  of  the  cestui  que  trust  as  to  be  a  de» 
fense  in  an  action  of  ejectment."  And  in  the  case  of  WlUte  v.  Carpenter ,  2 
Paige,  238,  Jones,  chancellor,  said:  *'Tbe  estate  itself  vested  in  the  cestui 
que  trust,'**  But  in  the  subsequent  case  of  Moore  v.  Spdlman,  5  Denio,  225^ 
Beardsley,  0.  J.,  who  delivered  the  opinion  of  the  court,  said  that  these- 
statements  were  obiter  dicta.  In  that  case  it  was  decided,  after  a  review  of 
the  prior  cases,  that  ejectment  can  not  be  maintained  by  the  beneficiary  of  a. 
resulting  trust,  and  that  the  cestui  que  trust  can  not  defend  himself  in  an 
ejectment  brought  by  the  trustee.  In  Moore  v.  Burnet^  11  Ohio,  334,  it  wa» 
decided  that  the  legal  title  of  a  trustee,  under  a  deed  of  trust,  with  a  power 
to  sell  for  the  payment  of  the  debts  of  the  cestui  que  trust,  is  not  divested  by 
the  discharge  of  the  debts,  but  the  trustee  may  maintain  ejectment.  But  ia 
the  esse  of  Hopkins  v.  fTortf,  6  Munf.  38,  it  was  held  that  a  cestui  que  trusty 
after  the  purposes  of  the  deed  have  been  satisfied,  may  maintain  ejectment 
upon  a  demise  in  his  ovm  name,  although  the  legal  estate  is  still  in  the  trustee, 
llus  fact  does  not,  however,  deprive  tiie  trustee  holding  tlie  legal  title  of  hie 
right  to  Tnfti"fa^'"  ejectment,  but  he  may  maintain  ejectment  also,  even  after 
the  trust  is  satisfied.  In  Brovan  v.  />oe,  7  How.  (Miss.)  181,  it  was  decided 
that  where  one  purchases  land  with  the  money  of  another  and  takes  the  oon- 
veyance,  or  has  been  paid  the  purchase  money  and  has  not  conveyed,  lie  ie 
the  trustee  of  a  satisfied  trust,  and  neither  he  nor  his  heir  can  set  up  the  legal 
title  in  an  action  of  ejectment  against  the  beneficiary.  And  in  Reeet  v.  AUen^ 
48  Am.  Dec.  336,  it  is  held  that  a  conveyance  by  a  trustee  under  a  deed  of 
trust  passes  the  legal  title,  and  in  ejectment  the  purchaser  need  not  show 
that  in  making  the  sale  the  trustee  had  complied  with  the  conditions  of  the- 
tr  ist  deed. 

In  those  states  in  which  there  \b  no  court  of  equity,  the  courts  necessarily* 
deal  with  equitable  interests  as  if  they  were  legal  estates:  Tyler  on  Ejectment,. 
70;  ^  Wash,  on  Real  Prop.,  4th  ed.,  627.  Thus  in  Pennsylvania,  a  cetitai  qu» 
trust  entitled  to  the  enjoyment  of  the  possession  of  land  may  maintain  eject* 
ment  to  recover  it,  in  his  own  name,  either  against  the  trustee  or  a  stranger  t 
Predtjf^trian  Congregaiion  v.  Johnston,  1  Watts  &  S.  9;  School  Directors  v. 
DunkleJerger,  6  Pa.  St.  29.  In  that  state  ejectment  is  an  equitable  action,, 
and  whenever  chancery  would  execute  a  trust  or  decree  a  conveyance,  th» 
courts,  Ith  the  instrumentality  of  a  jury,  will  direct  a  recovery  in  ejectment: 
Peebles  v.  Beading,  8  Serg.  k  R.  484.  And  where  the  active  duties  of  a  trustee- 
holding  the  legal  title  have  ceased,  the  legal  title  vests  in  the  beneficiary 
withor/-  «i  conveyance:  Westcott  v.  Edmunds,  68  Pa.  St.  84.    In  North  Caro* 
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too^  nnder  the  oode  of  that  Btate,  the  equitable  owner  of  bund  may  main- 
tain an  action  for  its  reoovery,  although  the  legal  eetafte  ia  in  hia  traatee: 
MurrofY.  Bladdedge,  71  N.  a  402. 

Whxh  RsoQHTKTAircE  BT  Trustkb  WILL  Bi  PB«mi>. — ^In  aomo  oaaea» 
'where  the  legal  title  haa  been  veated  in  a  tnutee,  either  in  fee  or  for  a  limited 
time,  a  leconveyanoe  of  the  l^al  eatate  from  the  tmstee  to  the  person  beoe- 
'fidally  entitled  will  be  presamed:  Hill  on  Trustees,  253;  Matthew'a  Preanmp- 
tive  Evidence,  210;  Perry  on  Trosts,  aec.  319;  England  t.  Slade^  4  T.  R.  682; 
Doe  ▼.  Sybaurn,  7  Id.  2;  OoodtUle  ▼.  Janes,  Id.  47;  Roe  t.  Reade^  8  Id.  118; 
Jaekaon  v.  Pieretj  2  Johns.  221;  Moore  v.  Jaeison,  4  Wend.  58;  Dutch  Ckmtch 
▼.  MoU,  7  Paige,  77;  MaUhewe  v.  War^a  Lessee,  10  Gill  &  J.  443;  AiHn  y. 
Smithf  1  Sneed,  304.  And  this  presnmption  need  not  always  be  founded  on 
«  belief  that  the  conveyance  was  actoally  made:  Perry  on  Trosta,  see.  349; 
HiOarif  v.  WaUer,  12  Ves.  239. 

Three  circnmstancee  are  reqoiaite  to  raise  a  presumption  of  a  reoonveyanoe 
by  the  trustee:  1.  It  most  have  been  the  duty  of  the  trustee  to  convey;  2. 
Tliere  must  be  sufficient  reason  to  justify  the  presumption;  8.  The  object  of 
the  presumption  must  be  to  support  a  just  title:  HiU  on  Truateee,  253;  Perry 
<m  Trusts,  sec.  350;  AiHn  v.  SmUh,  1  Sneed,  304. 

1.  Where  a  trustee  is  under  no  obligation  to  convey  to  the  eestm  ^pie  <ni«C, 
the  jury  will  not  be  directed  to  presume  a  conveyance:  Langiep  v.  Sneyd,  1 
^im.  k  Stu.  45;  Ooodson  v.  ElUsson,  3  Ruas.  583;  Beach  v.  Beach,  39  Am. 
Dec  204.  But  where  the  beneficial  owner  has  for  a  long  period  dealt  with 
the  property  as  if  he  were  possessed  of  the  legal  fee,  it  will  be  presumed  that 
«  conveyance  has  been  executed:  Nod  y.  Bewley,  3  Sim.  103.  In  the  case  of 
England  v.  Blade,  4  T.  R.  682,  a  devise  of  real  estate  had  been  made  to 
trustees  for  the  testator's  son,  and  to  convey  to  him  immediately  on  hia 
attaining  twenty-one.  The  son  came  of  age  in  1788,  and  in  the  following 
year  made  a  lease  of  the  property.  In  1792  the  lessee  brought  ejectment. 
There  was  no  proof  of  any  conveyance,  but  the  court  held  that  one  might  be 
presumed.  Lord  Kenyon,  G.  J.,  delivering  the  unanimous  opinion  of  the 
court,  said:  '*There  is  no  reason  why  the  jury  should  not  have  presumed  a 
-conveyance  from  the  trastees  to  him,  upon  his  attaining  the  age  of  twenty- 
one,  in  pursuance  of  their  trust,  according  to  what  was  said  by  Lord  Mans* 
-€eld  in  Lade  v.  HoUomb.  It  was  what  they  were  bound  to  do,  and  what  a 
<ourt  of  equity  would  have  compelled  them  to  have  done  if  they  refused. 
But  it  is  rather  to  be  presumed  that  they  did  do  their  duty.  And  aa  to  the 
time,  the  jury  may  be  directed  to  presume  a  surrender  or  conveyance  in 
much  less  time  than  twenty  years."  Where  there  is  an  express  direction  in 
the  trust  instrument  for  a  conveyance  of  the  legal  estate  by  the  trustee  at  a 
oertain  time  si>ecified,  the  duty  of  the  trustee  to  make  the  oonveyance  be- 
•comes  cogent,  and  the  presumption  of  his  having  made  it  will  be  readily 
entertained:  Hill  on  Trustees,  255;  HUkury  v.  WaUer,  12  Ves.  239;  EngUmd 
T.  Blade,  4  T.  R  682;  Doe  v.  Sybotam,  7  Id.  2;  Wilson  v.  Alien,  1  Jac.  ft  W. 
411.  Where  the  estate  has  been  originally  conveyed  to  trustees  for  some 
particular  purpose,  as  soon  as  the  purpose  is  served  it  becomes  the  duty  of 
the  trustees  to  convey,  and  the  conveyance  will  be  presumed  to  have  been 
made:  Hill  on  Trustees,  254;  JTillaryy.  Waller,  12  Ves.  239;  Doe  v.  Syboum, 
7  T.  R.  2;  Coobe  v.  SoUau,  2  Sim.  ft  Stu.  154;  Doe  t.  Wrighie,  2  Bam.  ft 
Aid.  710;  BartleU  v.  Downes,  3  Bam.  ft  Gross.  616;  .^iiery  v.  Qroeock,  6 
Madd.  54;  IficoU  v.  Walworth,  4  Denio,  385.  A  trustee  ordinarily  takes  no 
greater  estate  than  is  needed  to  support  his  trust;  and  the  extent  of  the 
legal  interest  the  trustee  takes  in  the  estate  is  to  be  determined,  not  by  words 
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of  inherituuse,  or  otherwise,  but  by  the  object  and  extent  of  the  tnut  npon 
which  the  estate  is  given;  and  when  its  objects  are  folly  accomplished,  the 
title  of  the  tmstee  ceases,  and  the  entire  title,  legal  and  equitable,  passes  by 
operation  of  law  to  the  cestui  que  tnut:  Schemer  v.  Lavretta^  57  Ala.  14; 
yicoU  V.  Wahoorthf  4  Denio,  385.  Thas  where  property  was  conveyed  to  a 
trustee  for  the  sole  and  separate  use  of  a  married  woman,  it  was  held  that  on 
the  death  of  her  husband  tiie  use  became  immediately  executed  in  the  widow: 
Jtcherta  v.  Maaely,  51  Mo.  282.  But  as  long  as  the  trusts  are  subsisting,  the 
law  will  not  presume  a  conveyance  by  the  tmstee,  for  that  would  be  pre- 
suming a  breach  of  trust,  which  the  law  never  does:  Hill  on  Trustees,  255; 
Keen  v.  Deardan^  8  East,  248;  Doe  v.  Staples,  2  T.  K  684.  Mere  length  of 
time,  as  between  trustee  and  cestui  que  trust,  affords  no  ground  for  the  pre- 
sumption of  a  conveyance  from  the  trustee  to  the  cestui  que  trust:  Perry  on 
Trusts,  sec.  349;  Keen  ▼.  Deardon,  8  East,  248;  OoodsM  t.  ElUsson,  3  Buss. 
583;  Hillary  v.  Waller,  12  Yes.  230;  Doe  v.  Langdon,  12  Q.  B.  (64  Eng.  Com. 
L.)  710;  Floumoy  v.  Johnson,  7  B.  Mod.  604.  But  where  the  lapse  of  time, 
joined  with  other  circumstances,  makes  it  morally  certain  that  the  original 
purposes  for  which  the  trust  estate  was  created  have  been  satisfied,  the 
-court  will  presume  a  conveyance,  or  instruct  the  jury  to  presume  it:  Hill  on 
Trustees,  255;  nUlary  v.  Waller,  12  Yes.  230;  Emery  v.  Orocock,  6  Madd. 
54.  In  Moore  v.  Jackson  it  was  held  that  after  a  lapse  of  thirty-two  years  a 
release  to  a  cestui  que  trust  by  a  trustee  would  be  presumed,  as  against  the 
heirs  at  law  of  the  latter. 

2.  Circumstances  must  exist  from  which  the  execntion  of  the  conveyance 
may  be  reasonably  presumed:  Hill  on  Trustees,  256.  Length  of  time,  though 
not  of  itself  sufBcient  ground  for  raising  the  presumption,  is  nevertheless 
An  important  circumstance  to  which  much  weight  is  attached.  So  continued 
possession  by  the  cestui  que  trust,  though  not  in  general  a  sufficient  reason  in 
itself  for  presuming  a  conveyance  by  the  trustee,  because  such  possession  is 
not  inconsistent  with  the  trustee's  title,  may,  in  connection  with  other  even 
slight  circumstances,  be  sufficient  to  justify  the  presumption:  Hill  on  Trustees, 
256;  Doe  v.  Langdon,  12  Q.  B.  (64  Eng.  Com.  L.)  710;  Keen  v.  Deardan,  8 
East,  248;  HiUary  v.  WaUer,  12  Yes.  239;  Ooodson  v.  Ettisson,  8  Russ.  583. 

3.  The  presumption  will  only  be  made  in  favor  of  a  just  title,  and  to  pre- 
vent that  title  from  being  defeated:  HUl  on  Trustees,  262;  Doe  v.  Cooke,  6 
Bing.  174;  Tetmy  v.  Jones,  10  Id.  75.  In  the  case  of  Doe  v.  Cooke,  6  Bing. 
170,  Tindal,  C.  J.,  said:  '*No  case  can  be  put  in  which  any  presumption  has 
been  made,  except  where  a  title  has  been  shown  by  the  party  who  calls  for 
the  presumption,  good  in  substance,  but  wanting  some  collateral  matter  neo* 
«ssary  to  make  it  complete  in  point  of  form.  In  such  case,  where  the  possea- 
cion  is  shown  to  have  been  consistent  with  the  existence  of  the  fact  directed 
to  be  presumed,  and  in  such  cases  only,  has  it  ever  been  allowed." 

Whisb  Law  Atiobds  Full,  Adequate,  akd  CoMPLxn  P  smxdt,  equity 
will  not  interfere  against  a  judgment:  Oarvin  t.  Squires,  50  Am.  Deo.  224, 
note  226,  where  other  eases  are  ooUected. 

MUIAIPLIOITT  OV  Suns,  WBBff  EqUITT  ASSUMES  JUBISDIOTIOV  TO  PrEVSNTI 

See  Vann  v.  HarffeU,  82  Am.  Dec  680,  note  605,  where  other  eases  are  ool- 

lected. 

Tub  PBiyoxPAL  case  is  citbd  in  Beai  v.  Chaas,  31  Mich.  535,  to  the  point 
that  a  court  of  equity  which  has  once  taken  jurisdiotion  of  a  canae  will  da> 
lermine  all  the  matters  involved  in  it. 
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Persons  v.  Jones. 

[13  Qboboia,  871.] 

br  Action  to  Rsooyxb  Damages  for  Selling  PLAiNTiFr  Nora  Void  rov 

UsuBT,  the  statute  of  limitations  runs  from  the  day  of  the  sale. 
CoNTBAOTs  Mads  in  Violation  of  Statute  abb  Invalid. 
Note  Tainted  with  Usttbt  is  Invalid  in  Geobola. 
Pabtt  Tbansfebring  Note  fob  Value  Warbants,  by  implication,  that 

it  is  genuine,  and  free  from  any  defects  which  would  make  it  worthless. 
Tbansfebee  of  Invalid  Note  is  Entitled  to  Reooveb  fbom  Tbans* 

febbeb  the  amount  paid  for  the  same,  when  ignorant  of  its  defects. 
Statute  of  Limitations  does  not  Begin  to  Bun  in  Actionb  of  Fbaud 

or  deceit  until  the  discovery  had  been  made. 

Cabb.  Appeal  from  the  Columbia  superior  court.  The  facta 
are  stated  in  the  opinion. 

E.  H.  PotUe,  for  the  plaintiff. 
A.  J.  MUer,  for  the  defendant. 

By  Court,  Lttmfein,  J.  This  was  an  action  on  the  case  for  a 
deceit,  founded  upon  the  following  facts:  Gabriel  Jones,  the 
defendant,  as  administrator  of  Joseph  Barnes,  deceased,  held  a 
note  given  originally  by  one  Lewis  S.  Persons  and  others  to  his 
intestate,  and  renewed  to  him  after  his  appointment  as  admin* 
istrator.  This  note  was  transferred  to  George  W.  Persons,  the 
plaintiff,  by  delivery,  in  1839.  Geozge  W.  Persons  held  the 
note  till  1845,  when  suit  was  brought  by  him  against  the  makers^ 
in  the  inferior  court  of  Monroe  county.  They  filed  the  plea  of 
usury,  and  verified  it  in  terms  of  the  statute,  and  the  plaintiff 
failing  to  appear  and  testify,  after  the  notice  to  do  so,  a  verdict 
was  rendered  for  the  defendants,  upon  the  facts  set  forth  in 
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their  plea,  which  the  law  makes  eTidenoe  in  iheir  behalf. 
-George  W.  Persons,  several  years  afterwards,  commenced  this 
action  against  Jones,  to  recover  back,  in  the  way  of  damages, 
the  money  paid  him  on  the  note,  who  relies  for  his  protection 
upon  the  statute  of  limitations. 

The  errors  complained  of  are  for  the  refusal  of  the  court  to 
charge  as  requested,  and  to  the  charge  as  given.  They  are 
threefold,  and  I  will  notice  them  in  their  order. 

Counsel  for  the  plaintiff  asked  the  court  to  instruct  the  jury 
that  the  right  of  action  did  not  accrue  to  the  plaintiff  until  the 
rendition  of  the  judgment  against  him,  in  the  former  suit,  in 
Monroe  county,  against  the  makers  of  the  note. 

Was  .the  party  entitled  to  this  charge  ?  We  think  not.  On  the 
contrary,  we  are  clear  that  the  cause  of  action  accrued  instantly 
upon  the  transfer  of  the  usurious  paper;  and  that  the  plaintiff 
might  have  sued  the  next  day,  and  recovered  back  the  money 
paid  for  it.  Mr.  Chitty  states  the  law  to  be,  and  such  is  the  doc- 
trine of  all  the  elementary  writers,  that  if  a  note  is  transferred  for 
any  sufficient  consideration,  by  a  party  knowing  it  to  be  of  no 
value,  and  the  transferee  be  not  aware  of  the  fact,  the  former 
would,  in  all  cases,  be  compellable  to  repay  the  money  he  had 
received:  Ch.  Bills,  9th  ed.  (1840),  244,  247.  The  note  in  this 
case  was  a  nullity,  to  the  extent  that  it  was  infected  with 
usury.  It  was  a  contract  made  in  violation  of  the  express  stat- 
ute of  the  state;  and  the  cause  of  action  was  consequently  com- 
plete at  the  same  moment  of  time  that  the  transaction  was  made. 
Every  man  transferring  a  negotiable  security  warrants  its  col- 
lectibility, so  far  as  its  soundness — not  its  solvency — ^is  concerned. 

In  an  action  on  the  case  for  a  deceit,  is  it  a  sufficient  answer  to 
the  statute  of  limitations  that  the  plaintiff  was  ignorant  of  his 
cause  of  action  until  within  four  years  next  before  the  suit  was 
brought?  Upon  this  point  the  court  below  held  that ''  cases  of 
fraud  form  an  implied  exception  to  the  statute,  to  be  acted  on  in 
courts,  both  of  law  and  equity,  according  to  their  respective 
jurisdictions."  Such  had  been  the  intimation  of  this  court  in 
several  previous  cases,  and  such  is  now  its  deliberate  decision. 

We  forbear  to  go  at  length  into  the  argument,  pro  and  con, 
having  done  so  fully  in  Conyers  v.  Kenan,  4  Ga.  308  [48  Am. 
Dec.  226].  In  chancery,  where  the  statute  of  limitations  is 
pleadable,  as  well  as  at  law,  it  is  a  well-settled  rule  that  the 
statute  is  no  plea  to  a  bill  charging  fraud,  if  the  bill  be  filed 
within  a  prescribed  time  after  the  discovery  of  the  fraud:  Sauih 
Sea  Co.  V.  WymondaeU,  8  P.  Wms.  143;  Wharton  v.  Isowrey,  % 
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Dall.  864;  1  Dane's  Dig.  626,  and  the  authorities  there  cited. 
Why,  in  this  state,  should  there  be  any  difference  between^ 
chancery  and  the  common  law  in  the  construction  and  applica- 
tion of  the  statute  ? 

The  case  of  Bree  t.  Eolbech,  2  Doug.  656,  was  assumpsii  for 
two  thousand  pounds  had  and  received.  The  defendant  pleaded 
the  statute  of  limitations.  The  plaintiff  replied  that  Holbech, 
holding  a  mortgage  made  to  his  intestate,  and  which  was  found 
among  his  papers,  sold  it  to  the  plaintiff,  falsely  affirming  the 
mortgage  to  be  good,  when  in  fact  there  was  no  such  mortgage — 
it  having  been  a  forgery  by  the  intestate,  and  that  the  action  was- 
brought  within  six  years  from  the  discoveiy  of  the  fraud.  To  this 
replication  there  was  a  demurrer  and  joinder.  Lord  Mansfield ,  in 
delivering  the  opinion  of  the  court,  says:  **  There  may  be  casea 
which  fraud  will  take  out  of  the  statute  of  limitations.  But 
here  everything  alleged  in  the  replication  may  be  true,  without 
any  fraud  on  the  part  of  the  defendant.  He  finds  a  mortgage 
among  the  papers  of  the  intestate,  and  parts  with  it  bona  Jids 
as  a  marketable  commodity.  If  he  had  discovered  the  forgery 
and  then  got  rid  of  the  deed  as  a  true  security,  the  case  would 
have  been  very  different." 

Here,  then,  we  have  a  distinct  recognition  of  the  doctrine  on 
which  the  plaintiff  in  this  case  relies,  by  Lord  Mansfield;  and 
the  reasoning  of  the  judge,  and  the  case  which  he  puts,  applies 
closely  and  strongly  to  the  one  at  bar;  for  this  was  not  a  legal 
but  an  actual  fraud.  The  scienter  is  proven.  Mr.  Jones,  after 
he  became  possessed  of  the  note,  as  administrator,  renewed  it 
himself,  at  the  same  illegal  rate  of  interest  which  had  been 
charged  by  his  intestate  in  his  life-time. 

The  same  principle  is  to  be  found  in  Esp.  Dig.  161;  Com. 
Dig.,  Action  upon  the  Case  in  Assumpsit,  H,  5;  and  in  Oardiner 
V.  Cook,  Mos.  18;  Wdrthington  v.  Wilkinson,  Id.  244,  246. 

In  this  country  there  is  a  conflict  of  authority  upon  this  sub- 
ject. In  New  York,  and  some  of  the  other  states,  the  rule  has 
been  that  the  statute  began  to  run  the  moment  the  plaintiff's 
cause  of  action  was  perfect;  and  that  it  was  immaterial  whether 
the  plaintiff's  ignorance  of  his  rights  were  the  result  of  the 
fraudulent  concealment  or  fraudulent  representation  of  defend- 
ant or  not:  Troup  v.  Smithy  20  Johns.  33;  Oothout  v.  Thomfh 
son.  Id.  277;  Leumard  v.  Pitney,  6  Wend.  30;  Smith  v.  Bishop, 
9  Vt.  110  [31  Am.  Dec.  607]. 

In  this  last  case,  Phelps,  J.,  in  delivering  the  opinion  of  the 
court,  insists  that  this  is  the  more  equitably  doctrine,  apart 
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from  the  express  terms  of  the  statate  itself.  He  says,  and  very 
properly,  that  the  object  of  the  act  is  to  impose  a  perpetual  seal 
upon  stale  controversies,  and  prohibit  their  agitation,  at  a 
period  when  the  usual  means  of  eliciting  truth  are  not  at  hand, 
but  are  removed  forever;  when  right  can  not  be  ascertained, 
and  justice  must  be  administered  at  random;  that  if  we  make 
the  protection  of  the  statute  to  depend  upon  the  plaintiff's 
knowledge  of  his  injury,  we  require  the  defendant  to  perpetuate 
the  evidence  of  that  knowledge,  during  all  time,  and  we  expose 
him,  when  this  and  other  evidence  necessary  for  his  defense 
shall  ha^e  passed  from  him,  to  fresh  litigation,  with  no  other 
guide  to  a  correct  adjudication  than  the  shreds  of  evidence 
which  accident  or  a  more  subtle  and  sagacious  adversary  may 
have  preserved. 

We  admit  the  force  of  these  remarks. 

On  the  other  hand,  in  Massachusetts  and  other  states,  it  is 
held  that  a  fraudulent  concealment  by  the  defendant  that  a 
cause  of  action  has  accrued  to  the  plaintiff,  is  a  good  replication 
to  a  plea  of  the  statute  of  limitations.  Such  was  the  unanimous 
opinion  of  the  court,  in  First  Mussachusetta  T.  Go.  v.  Held,  S 
Mass.  201  [3  Am.  Dec.  124],  a  case  decided  after  a  full  hearing, 
aud  more  in  accordance  with  the  principles  of  natural  justice. 

Parsons,  C.  J.,  commenting  upon  the  statute  of  limitations, 
observed  that  it  was  a  beneficial  statute,  when  applied  accord* 
ing  to  its  true  principles;  but  that  it  could  not  be  considered 
as  intending  to  protect  any  man  in  the  quiet  enjoyment  of  the 
fruits  of  a  fraudulent  execution  of  a  contract,  if  the  action  be 
commenced  within  proper  time  after  the  discovery  of  the  fraud. 
The  delay  in  bringing  the  suit  is  owing  to  the  fraud  of  the  de* 
fendant,  and  the  cause  of  action  against  him  ought  not  to  be 
considered  as  having  accrued  imtil  the  plaintiff  could  obtain  the 
knowledge  that  he  had  a  cause  of  action.  If  this  knowledge  is 
fraudulently  concealed  by  the  defendant,  the  courts  would 
violate  a  sound  rule  of  law  if  they  permitted  the  defendant  to 
avail  himself  of  his  own  fraud. 

Sedgwick,  J.,  expressed  himself  very  strongly.  He  said  he 
should  have  been  very  unhappy  to  have  found  that  the  defend- 
ants could  have  availed  themselves  of  the  plea  of  the  statute  of 
limitations.  He  was  satisfied,  upon  investigation,  that  they 
could  not.  There  was  nowhere  anything  to  be  found  which 
gave  the  least  countenance  to  it.  On  principle,  he  said,  there 
could  be  but  one  opinion.  In  this  the  moral  sense  of  all  man- 
kind  must  concur. 
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As  stated  in  Conyers  y.  Kenan,  9upra,  this  question  was 
thoroughly  discussed  in  Sherwood  y.  SuUon,  6  Mason,  163,  and 
the  conclusion  at  which  Judge  Story  arrived  was,  that  conceal- 
ment of  the  fraud  by  the  defendant  was  a  good  replication  to 
the  plea  of  the  statute  of  limitations.  He  does  not  view  this  as 
an  exception  out  of  the  words  of  the  statute;  but  he  considers 
the  fraud  as  continuing  during  the  whole  period  of  its  conceal- 
ment, ''  thus  knitting  it  to  the  original  wrong; "  and  he  states 
that  more  than  a  century  ago  the  very  point  was  submitted  by 
the  house  of  lords  to  all  the  judges,  and  that  no  trace  can  be 
found  of  any  adverse  opinion  given  by  them,  notwithstanding 
the  construction  which  he  contends  for  had  been  put  upon  the 
«tatute  of  James  from  the  date  of  its  enactment. 

In  affirming,  then,  the  judgment  of  the  circuit  court,  upon 
this  ground,  it  is  a  consolation  to  know  that  if  we  err  it  is  in 
-company  with  Mansfield,  and  Parsons,  and  Story;  and  on  the 
€ide  of  right. 

The  third  and  last  error  complained  of  is  the  ruling  of  the 
superior  court,  that  the  allegation  in  the  defendant's  plea  to  the 
first  action  in  Monroe  county,  to  the  effect  that  the  plaintiff 
had  notice  of  the  usury  of  the  note  at  the  time  of  the  transfer, 
was  evidence. 

We  hold  that  the  document  referred  to  was  not  admissible  as 
testimony  for  any  purpose,  nor  to  any  extent  whatever.  It  was 
impertinent  to  have  inserted  it  in  the  plea.  It  made  no  part  of 
the  issue.  If  the  note  was  tainted  with  usury,  the  maker  was 
entitled  to  be  relieved,  whether  the  defect  was  known  to  the 
holder  or  not.  This  statement  in  the  answer,  although  inserted 
by  the  pleader,  was  not  sworn  to  by  the  defendant.  The  oath 
appended  to  the  plea  is  to  the  facts  relative  to  the  usury  only. 
The  plaintiff  in  that  action  had  no  opportunity  of  contradicting 
the  statement,  either  by  counterpleading  or  proof.  Under  these 
circumstances,  we  can  not  permit  him  to  be  prejudiced  by  this 
averment. 

If  we  could  find  suficient  proof  in  the  record  to  sustain  this 
verdict,  apart  from  this  illegal  testimony,  we  might  not  send 
the  case  back;  but  upon  examination,  it  will  be  discovered  that 
there  is  not  a  tittle  of  evidence  besides  this  to  support  the  find- 
ing. On  the  contrary,  there  is  strong  proof  the  other  way. 
Lewis  S.  Persons  himself,  the  defendant  in  the  other  suit,  who 
is  supposed  to  have  made  this  statement  in  his  plea,  was  exam- 
ined as  a  witness,  and  swears  that  George  W.  Persons  had  no 
knowledge  of  this  usury.    When  George  W.  Persons  was  de» 
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feated  in  Monroe,  he  wxote  to  a  friend  to  see  Gabriei  Jones, 
and  endeaTored  to  settle  the  case  with  him,  without  farther  liti- 
gation, declaring  that  he  had  no  knowledge  of  the  usuxy  when 
he  traded  for  the  note;  and  when  this  statement  is  oommnni- 
«ated  to  Gabriel,  he  admits  it  to  be  tme. 

Upon  this  ground,  therefore,  we  are  compelled  to  lererBe  the 
judgment,  and  to  order  a  new  trial. 


CoHTRAOT  nr  VioLATiOH  OF  GoMMOV  OB  BsAXUTM  ItLW  Is  vold  ob  imUhg 
«nd  no  action  or  rait  willlle  to  enf oroe  it:  Ohio  L.  LST.Qo.  t.  Jf.  /.  S  T. 
<7o.,  63  Am.  Deo.  742. 

UsuBT  Dbtikxd  and  Ddoubsbd:  See  note  to  Dovif  ▼.  Oorr,  66  Am.  Dee. 
387,  where  the  prior  cases  in  Uus  series  are  oolleoted. 

Tbanstebbx  or  Norx  is  Liablb  as  Gvabahiob,  wbut:  See  Ctmdm 
T.  McKoy,  38  Am.  Dec  91;  WUUm  t.  ifeorf,  46  Id.  2238. 

FRAUDULsm  CoNOBAUfXNT  WILL  NOT  Stop  BuNimro  or  Stcatutb  or 
Limitations,  though  the  plaintiff  is  thereby  preyented  from  knowiif  that 
his  cause  of  action  aocmed:  Fee  t.  Fm,  36  Am.  Deo.  103.  For  a  fmrtSer 
discussion  of  this  snbject,  see  Conyers  v.  Kenan,  48  Id.  226;  Farrit  t.  Hm^ 
deraon,  61  Id.  680;  Thrower  t.  OureUm^  63  Id.  660. 

Thb  pbdoipal  oasb  was  aftbovbd  in  Baber  t.  Boomr,  68  GhL  186^  aad 
Srmightcm  t.  Wkm,  60  Id.  486L 


GOLLIEB  V.  YaSOK. 

[12  a9oaaiA,4iO.] 

taXBDr  AnVMBTiBiNQ  Pbopxbtt,  to  be  disposed  of  nnder  qgecatJon  sale, 
must  give  a  fall  and  complete  description  of  the  property  to  be  sold, 
making  known  the  name  of  the  defendant  and  the  person  who  may  be  in 
possession  of  the  property  as  shall  best  enable  the  public  to  understand 
what  property  is  to  be  sold. 

What  Constitutes  Fitll  and  Complxtb  Description  of  Pbopibtt  ad 
vertised  at  sheriff's  sale  is  a  question  for  the  jury. 

AflsuvpsiT.  Appeal  from  Baker  superior  oonrt.  G.  W.  Col- 
lier,  as  deputy  sheriff,  levied  a  mortgage  fi./a.  on  certain  prop- 
erty, describing  it  as  ''eight  lots  in  tJie  city  of  Albany,  in 
the  first  district  of  Baker  county,  Nos.  14, 16, 18,  and  2d  on 
Commerce  street,  and  13, 15,  17,  and  19  on  State  street,  leTied 
on  as  Joseph  B.  Shore's  property,"  etc.  The  defendant,  D.  A. 
Yason,  became  the  purchaser,  and  refusing  to  comply  with  the 
terms  of  sale,  the  sheriff  adyertised  and  resold  the  property  at 
Tason's  risk.  This  sale  realized  an  amount  considerably  less 
4han  Yason's  bid  at  the  first  sale;  so  a  suit  was  instituted  against 
Tason,  to  zeooyer  the  diffei^mce.  On  the  trial,  plaintiff  offered 
in  evidAnoe  the  second  adyei  t'sement,  describing  the  property  as 
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**  eight  city  lots  in  the  city  of  Albany,  numbers  not  recollected, 
but  known  in  said  city  by  the  name  of  Joseph  B.  Shore's  prop- 
erty,'*^  Defendant  objected  to  the  introduction  of  the  evidence, 
and  the  objection  being  sustained,  the  plaintiff  excepted,  and 
assigned  error. 

H,  Morgan,  for  the  plaintiff. 

B.  F.  Lyon,  for  the  defendant. 

By  Court,  Wabneb,  J.  The  only  ground  of  error  assigned  to 
the  judgment  of  the  court  below  is  the  rejection  of  the  sheriff 'a 
advertisement  of  the  second  sale  of  the  property. 

The  second  sale  was  made  at  the  risk  of  the  defendant,  under 
our  statute,  who  was  a  purchaser  of  the  property  at  a  former 
sale,  and  failed  to  comply  with  the  terms  of  that  sale. 

By  the  thirty-second  section  of  the  judiciary  act  of  1799,  the 
sheriff  is  required  to  advertise  his  sales  of  property  levied  on 
by  execution,  and  to  give  "a  full  and  complete  description  of 
the  property  to  be  sold,  making  known  the  name  of  the  defend- 
ant, and  the  person  who  may  be  in  possession  of  the  property  :"^ 
Prince,  427.  The  property  was  levied  on  as  the  property  of 
Joseph  B.  Shore,  and  sold  as  his  property;  the  undefined  inter- 
est of  Joseph  B.  Shore  in  the  property  was  not  levied  on  and 
sold  by  the  sheriff,  as  in  the  case  of  WhaUey  v.  Netvson,  10 
Ga.  74. 

It  is  unquestionably  the  duty  of  the  sheriff,  under  the  statute, 
to  give  as  full  and  complete  description  of  the  property  levied 
on  by  him  to  be  sold,  in  his  advertisement,  as  it  is  possible  for 
him  to  do,  in  the  exercise  of  ordinary  diligence  for  that  puiv 
pose,  taking  into  view  the  location  and  condition  of  the  prop- 
erty. We  do  not  intend  to  say  that  it  is  absolutely  necessary 
that  the  sheriff  shall  describe  lands  sold  by  him  by  the  par* 
ticular  number  in  every  instance,  for  that  he  may  not  be  able* 
always  to  do,  after  the  most  diligent  inquiry;  but  if  he  can  noi 
ascertain  the  particular  number,  or  if  the  lands,  as  in  some^ 
parts  of  this  state,  are  not  laid  off  by  number  and  district,  then 
it  vnll  be  sufficient  to  describe  the  property  by  its  particular 
location,  or  by  any  prominent  mark  or  feature  which  may  be- 
long to  it,  and  by  which  the  public  may  readily  understand 
what  particular  property  is  embraced  in  the  advertisement. 

The  statute  contemplates  that  the  sheriff  shall  give  such  a  de- 
scription of  the  property  to  be  sold,  in  his  advertisement,  as> 
shall  best  enable  the  public  to  understand  what  particular  prop- 
erty is  to  be  offered  for  sale.    Lots  in  a  city  are  most  frequentlj^ 
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better  known  by  a  description  of  the  tenements  erected  thereon, 
and  the  business  to  which  the  same  are  appropriated,  than  the 
numbers  thereof.  The  lot  on  which  the  Oglethorpe  hotel  is 
situated  in  the  city  of  Columbus  would  most  probably  be  a 
better  description  of  the  property  intended  to  be  sold,  than  if 
the  sheriff  was  only  to  state  the  number  of  the  lot. 

What  is  to  be  considered  a  full  and  complete  description  of 
the  property  advertised  must  always  depend  on  the  location  and 
particular  character  of  that  property.  The  description  of  the 
property  in  the  advertisement  ruled  out  by  the  court  below  is, 
*'  eight  dty  lots  in  the  city  of  Albany,  numbers  not  recollected, 
but  known  in  said  city  by  the  name  of  Joseph  B.  Shore's  prop- 
erty." Whether  this  property  was  as  well  known  in  the  county 
of  Baker  by  the  description  of  '*  Joseph  B.  Shore's  property/'  as 
it  would  have  been  if  the  particular  numbers  of  the  lots  had 
been  specially  named,  was  a  question  of  fact  for  the  jury  to  have 
decided,  under  the  charge  of  the  court  as  to  the  law  upon  the 
evidence  submitted.  It  was  the  duly  of  the  court  to  have  ad- 
mitted the  evidence,  and  then  instruct  the  juiy  that  the  law  re- 
quired the  sheriff  to  give  such  a  full  and  complete  description 
of  the  property  in  his  advertisement  as  would  best  enable  the 
public  to  understand  what  particular  property  was  to  be  sold, 
and  to  have  left  them  to  have  decided  from  the  evidence  whether 
such  description  had  been  given;  inasmuch  as  the  suflSciency  or 
insufficiency  of  the  description  of  the  property  must  always  de- 
pend upon  its  particular  character,  location,  and  the  name  by 
which  it  is  best  known  in  the  community  in  which  it  is  situated 
and  in  which  it  is  offered  for  sale. 

Let  the  judgment  of  the  court  below  be  reversed. 


ExicnJTiON  SALK->NoncB  or  Sale,  What  It  must  Covtaih:  Sm  Famr  v. 
Bimi,  24  Am.  Deo.  396;  Lotory  v.  Erwin,  39  Id.  556;  Rector  ▼.  HarU,  41  Id. 
660;  Huddluon  v.  Reynolds*  Xesaee,  50  Id.  702,  and  cases  cited  in  the  notes. 

Ths  FBiirciPAL  CASK  WAS  OTTID  in  ShfffM  ▼.  Jr«y,  14  Ga.  628,  to  the 
effect  that  the  notice  of  execution  sale  shonld  contain  an  accnrate  descriptioD 
of  the  property  to  be  disposed  of.  It  was  also  cited  in  OqXm  v.  Proton,  59 
Id.  71  It  to  the  effect  that  the  question  of  what  constituted  a  proper  desa^ 
Hon  in  a  notice  of  sheriff's  sale  was  one  for  the  juiy. 
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FjQTEBSON   V.   ObR. 

[12  OxoBOU,  464.] 

IirjVKcnov  will  not  Isstti  to  Bestbain  Vsndob  fbom  Ehtebivo  om 
Land,  appropriating  the  crop,  and  threatening  to  sell  the  premifles. 

PusoHASER  OF  Land  UNDER  BoND  FOR  TiTLE,  having  paid  the  pnrohaae 
money  and  gone  into  poMeasionf  holds  a  legal  title. 

Appeal  from  Bandolph  superior  oourt.  The  &cts  are  stated 
in  the  opinion. 

MoreUm  and  Devon,  for  the  plaintiff. 

Barry,  for  ihe  defendant. 

By  Court,  Lumpkin,  J.  This  was  an  application  for  an  injunc- 
tion, upon  the  following  statement  of  facts,  in  the  bill  exhibited 
to  the  chancellor: 

On  the  fourth  of  August,  1851,  Margaret  A.  Orr  sold  to  Will- 
iam T.  Cooper  lot  No.  253  in  the  eighth  district  of  Bandolph 
county,  containing  two  hundred  and  two  and  one  half  acres,  and 
made  to  him  a  bond  conditioned  to  execute  titles  the  twenty- 
fifth  day  of  December  next  ensuing,  provided  he  paid  at  that 
time  his  note  of  four  hundred  dollars,  given  for  the  purchase 
money.  On  the  seventeenth  day  of  November,  1851,  Cooper 
sold  the  land  to  Curtis  Peterson,  the  complainant,  for  five  hun- 
dred dollars,  four  hundred  dollars  of  which  was  to  be  paid  at 
the  same  time  that  his  note  fell  due,  and  the  remaining  one 
hundred  dollars  twelve  months  thereafter.  Cooper  executed 
his  bond  for  titles  to  Peterson.  Cooper's  note  to  Mrs.  Orr  was 
placed  in  the  hands  of  one  Daniel  Morris;  and  Peterson's  note 
for  four  hundred  dollars  was  substituted  by  Cooper  for  his, 
which  was  duly  discharged  by  Peterson,  and  he  took  a  transfer 
of  Mrs.  Orr's  bond  from  Cooper,  so  that  the  entire  purchase 
money  was  paid  to  Mrs.  Orr  for  the  land;  and  Peterson  held 
not  only  the  bond  of  Cooper,  but  likewise  the  bond  of  Mrs. 
Orr  to  Cooper,  to  make  titles,  and  under  these  he  held  posses- 
sion of  the  premises. 

Now,  the  bill  alleges  that  having  repaired  the  fencing,  manured 
the  land,  and  made  a  crop  of  cotton  and  other  produce,  besides 
having  expended  considerable  labor  in  preparing  to  erect  a  saw- 
mill, Mrs.  Orr  forcibly  entered  upon  the  premises,  appropriated 
the  grown  crop,  and  preyented  him  from  carrying  'out  his  ar- 
rangements with  regard  to  the  mill,  etc.;  and  that  she  is  offer* 
ing  to  sell  the  land,  and  threatens  that  she  will  do  so,  provided 
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an  opportunity  occurs;  and  the  complainant  involes  the  powers 
of  chanceiy  to  restrain  her  against  these  actual  and  menaced 
grieyances.    Is  he  entitled  to  itf 

That  the  trespasses  complained  of  axe  not  of  such  a  character 
as  to  authorize  the  exercise  of  the  extraordinaxy  preyentiye 
process  of  a  court  of  equity,  we  are  well  satisfied.  Our  whole 
train  of  adjudications  upon  this  subject  shows  this. 

The  only  ground  upon  which  equiiy  would  interpose  would 
be  because  the  legal  titie  to  the  land  was  not  in  Peterson.  The 
bill  seems  to  have  been  framed  and  the  case  argued  in  behalf 
of  the  plaintiff  in  error  upon  this  hypothesis.  Whereas  the 
contrary  is  most  indubitably  true. 

The  purchase  money  having  been  fully  paid,  and  the  occu- 
pancy acquired,  the  title  was  converted  from  an  equitable  into 
a  legal  title;  and  Peterson  may  resort  to  his  action  of  ejectment, 
trespass,  or  any  other  remedy  to  which,  as  owner,  he  may  be 
entitied,  for  the  protection  of  his  property. 

And  as  to  the  threat  of  Mrs.  Orr  to  sell  the  land,  it  is  a  mere 
bruhim/tdmen — a  harmless  thunderbolt — an  ineffectual  menace 
— ^mere  sound,  signifying  nothing.  She  is  incapable  of  conyey« 
ing,  or  a  purchaser  from  denying  a  title,  under  the  ciroum« 
stances  of  this  case,  from  her. 

Let  the  judgment  be  aflbrmed. 


VrnxDEM  19  PoasnBiON,  wnnr  SQuirr  wxu.  BsLoys:  See  JOMy.  Tkomp 
ton,  40  Am.  Dea  630;  Ortenke  v.  Oaime$,  48  Id.  40;  Joktmm  y.  JBwtm$.  BOU. 
060;  Fumtter  v.  May^  63  Id.  83. 

iNJiTKonoN,  WHSV  Dknixd:  See  Bigdom  y.  Hartford  BHdgt  Ob.,  86  Am. 
Deo.  602;  8mUh  v.  PttUngiU,  40  Id.  667. 

Thb  pbingifal  gasb  was  omD  in  DwdXey  y.  BradAaw^  20  Chu  7,  to  the 
effect  that  when  a  party  had  paid  the  pnrohaae  money  for  a  tiaet  of  land,  and 
had  entered  into  poniflerion,  he  aoqoired  a  legid  title  to  the  — «w^  See  alio 
aentggmuy.  Hoadky,  66  Id.  16S. 


Clabk  v.  Gabteb. 

ria  oaoBoiA,  no.] 

AfilDATIT  OV  JUBOB  GAK  VOT  BB  RbCEIYBD  TO  ImFBAOH  ms  VbBDICT  bj 

showing  that  he  misapprehended  the  evidence,  or  what  were  his  impres- 
sions as  to  the  effect  of  his  finding,  or  that  he  intended  something  diffar- 
ent  from  what  he  found  by  their  verdict. 
Pabtt  Aoquibscimo  in  Sufficibnct  ov  Admibbioks  at  the  trial  oan  not 
move  for  a  new  trial  on  the  gronnd  of  snrprise,  after  veidiot  *»m  beev 
rendered. 
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Vbw  Trial  will  be  QiuwrKD  upon  the  ground  of  newly  diaoorend  cri- 
danca,  when  It  appean  that  the  tuna  could  not  be  obtained  previoiia  to 
the  rendition  of  the  Teidict,  and  that  the  aame  ia  material  to  the  intenel 
of  the  party  applying. 

AMUMpgrp.    Appeal  from    Stewart  superior   court    Action 
brought  to  recover  amount  due  by  defendant  on  a  certain 
promissory  note.    The  defendant  pleaded  a  counter-^slaim  exceed- 
ing  the  principal  mentioned  in  the  note.    A  great  deal  of  testi- 
mony was  introduced  in  support  of  the  plea,  but  the  jury  ren- 
deied  a  verdict  in  favor  of  the  plaintiff.    The  defendant  moved 
for  a  new  trial,  on  the  ground  tha<^l.  The  jury  misapprehended 
the  evidence;  2.  Surprise;  3.  Newly  discovered  evidence  mate- 
rial  to  the  issue;  4.  That  the  verdict  was  contrary  to  the  evi- 
dence.    The  defendant  then  submitted  an  affidavit  regarding 
the  newly  discovered  evidence,  and  an  affidavit  of  one  of  the 
.jurors  touching  upon  the  misapprehension  of  the  evidence  upon 
^hich  the  verdict  was  rendered.     The  court  granted  the  motion 
«nd  plaintiff  appealed. 

Clark  and  WeUbom,  for  the  plaintiff. 
Oaulden  and  IToU,  for  the  defendant. 

By  Court,  Wabner,  J.  The  first  ground  taken  for  a  new  trial 
which  we  shall  notice  is  that  which  relates  to  the  misapprehen- 
sion of  the  evidence  by  one  of  the  jurymen  on  the  trial  of  the 
cause. 

Isaac  L.  Streetman,  one  of  the  special  jurors  who  tried  the 
cause,  made  an  affidavit  in  which  he  states  "  that  he  returned 
his  verdict  in  the  case  for  the  plaintiff,  under  the  supposition 
that  there  had  been  a  settlement  between  the  parties  of  the  ac- 
counts in  defendant's  plea,  from  the  fact  that  the  note  sued 
oil  was  of  a  younger  date  than  the  accounts  in  said  plea,  and 
for  a  smaller  amount  than  the  original  notes  given  by  Beall  & 
Carter  to  Oresham,  and  if  he  had  not  so  understood  the  case, 
he  would  not  have  returned  his  verdict  for  the  plaintiff.  *' 

The  affidavits  of  jurors  can  not  be  received  to  show  their  im- 
pressions as  to  the  effect  of  their  finding,  or  that  they  intended 
something  different  from  what  they  found  by  their  verdict:  Peo- 
ple V.  Columbia^  1  Wend.  297.  The  affidavit  of  a  juryman  can 
not  be  received  to  impeach  his  verdict:  Vaise  r.Delaval,  1  T.  R. 
11.  The  admission  of  such  affidavits  by  jurymen,  after  they 
have  rendered  their  verdict,  for  the  purpose  of  setting  the  same 
aside  and  obtaining  a  new  trial,  would,  in  our  judgment,  be  pro* 
ductive  of  an  intolerable  practical  mischief. 
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The  next  ground  taken  for  a  new  trial  is,  that  the  admisaionB 
of  the  plaintiff  at  the  trial  were  not  as  fall  as  he  agreed  with 
the  defendant  he  would  make  them,  and  therefore  he  was  8ui> 
prised.  The  admissions  made  by  the  plaintiff  are  stated  in  the 
record,  and  so  far  as  the  record  discloses,  there  was  no  objection 
made  at  that  time  that  the  admission  of  the  plaintiff  was  not  as 
full  as  he  promised  the  defendant  to  make  it.  The  defendant  is 
too  late  in  manifesting  his  surprise,  after  acquiescing  in  the  suf- 
"ficiencj  of  the  admission  at  the  trial.  If  it  was  not  so  full  as 
the  plaintiff  had  promised,  why  did  not  the  defendant  express 
his  surprise  at  that  time,  and  ask  the  coxurt  for  a  continuance  of 
the  cause  on  that  ground  ? 

The  motion  for  a  new  trial,  however,  must  prevail,  on  the 
ground  of  newly  discovered  evidence.  To  lay  the  foundation 
for  a  new  trial  on  this  ground,  the  affidavit  of  Burrell  K.  Horri* 
son  has  been  filed,  in  which  he  states  "  that  he  had  frequent 
conversations  with  Beall  &  Gresham,  about  the  rent  of  the  tav- 
•em,  and  I  understood  from  the  parties  that  Beall  should  take 
the  tavern  and  furniture  at  five  hundred  dollars  per  annum,  and 
that  the  furniture,  lot,  house,  stables,  etc.,  should  be  kept  up 
by  Beall,  and  the  amount  so  expended  to  be  deducted  from  the 
rents,  and  the  previous  furniture,  etc.,  to  be  returned  as  found, 
except  the  actual  wear  and  tear;  after  Beall  had  taken  the  tav- 
ern some  time,  I  heard  a  conversation  in  relation  to  the  crock- 
ery-ware,  etc.;  some  words  passed;  Gresham  seemed  to  think 
that  there  was  too  much  carelessness  among  the  servants.  Beall 
inquired  of  Gresham  where  he  should  get  the  articles,  and  to 
whom  they  should  be  charged;  Gresham  told  him  he  did  not 
care  where,  or  to  whom  they  were  charged,  but  to  get  them,  and 
make  the  servants  more  careful."  In  support  of  the  application. 
Carter,  the  defendant,  has  also  filed  his  affidavit,  in  which  he 
sttktes  ''  that  at  the  time  of  the  trial  of  the  cause  he  was  not 
aware  of  Harrison's  testimony,  and  that  it  has  come  to  his 
knowledge  since  the  trial  of  the  cause;  that  he  was  diligent  in 
searching  up  testimony  for  the  trial  thereof,  and  that  if  he  had 
known  of  said  testimony  at  the  time  of  the  trial  he  would  have 
had  Harrison  sworn  as  a  witness  in  the  cause."  The  application 
for  the  new  trial  in  this  case  is  within  the  rule  prescribed  by  this 
court  in  Berry  v.  Stale,  10  Ga.  512. 

Let  the  judgment  of  the  court  below  granting  the  new  trial, 
on  the  ground  of  newly  discovered  evidence,  be  affirmed. 

JUBOBS  WILL  NOT  BS  PSBMITTXD  TO  ImPKAOB  THSm  VlEDIOT:  See  Ni 

iamv.  Booiht21  Am.  Deo.  596,  and  cases  cited  in  the  note. 
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Nxw  Teial,  whbh  Qrakted  for  SimPBim:  See  RUef^  v.  OUf^  qf  LoimU* 
vtiZe,  46  Am.  Deo.  560;  Rogers  v.  HuU,  M  Id.  900. 

Nbwlt  Disoovsbed  Evtdbnos,  whsn  Gboukd  fob  Nbw  Trial:  Hhw' 
ard  V.  Chrwfer,  48  Am.  Deo.  478;  State  v.  Carr,  63  Id.  170. 

Thb  PRmoiPAL  OABR  WAS  CITED  in  Toung  ▼.  The  Staie  qfOeorgla,  66  6&. 
403,  to  the  point  that  newly  diaoovered  evidenoe  was  not  *  fftTored  gronnd 
for  new  trial.  That  when  affidavits  were  offered  to  that  effect  they  shoold 
be  legaided  with  the  utmost  oantion.  It  should  be  known,  not  only  who  the 
new  witness  is,  but  where  he  resides,  what  is  his  ohanoter,  and  who  are  i 
of  his  associates,  or  the  persons  aoqnaintfld  with  liim. 
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PUBGHABRR    AT    ADMIMISTBATOR's    SaUB   WhO  HAS   HIB   DmMD   FiBST   R|» 

OOBDBD  will  gain  the  same  preference  over  an  unrecorded  deed  as  if  h» 
bad  bought  directly  from  the  debtor  himself. 

Bboibtrt  Aon  BAYnro  Bbtrospbotivb  Qpbbatiok  have  never  been  con- 
sidered as  falling  within  the  constitutional  inhibitian  against  car  pos^ 
/aeU>  laws  and  laws  impairing  the  obligation  of  contracts. 

Oourt  will  Prbrumk  that  Admiki8trator'8  Bond  was  Oivkn  iv  Ophi 
Ck>0RT,  and  that  the  applicant  was  duly  qualified,  where  the  order  re> 
cites  that  he  **  be  and  he  is  hereby  appointed,*'  etc,  and  his  official  bond 
is  produced  and  corresponds  in  date,  amount,  snd  every  other  partioolar 
with  the  order;  the  construction  of  such  an  order  is  that  his  appoint- 
ment is  absolute  and  not  conditional. 

KOTHINO  IB   IrTBNDBD  IN    FaVOR  OF  JURISDIGTION    OF  InFXBIOB    OOUBIS^ 

but  if  the  Jurisdiction  is  shown,  everything  will  be  intended  In  favor  of 
the  judgment. 

JUDOIOOITS   OF  OOUBUS   OF  GbHXBAL  JiTBODIOSIOV   ABB   NULLHIBB  wImt* 

the  droumstances  of  the  case  make  it  an  exception  to  the  general  Juris- 
diction of  the  court.    Per  Lumplcin,  J. 

OouBT  OF  Ordikart  HAS  KioHT  TO  Ordbr  Salb  OF  Rbal  Eseaxb  belflOg- 
ing  to  an  intestate;  the  act  of  1816  does  not  limit  this  Jurisdiction,  but 
simply  directs  the  mode  in  which  it  shall  be  exercised. 

Ok  Salb  of  Land  bt  Court  of  Ordinart,  if  the  record  shows  that  the 
application  was  made  in  proper  form,  and  after  due  and  l^gal  notice,  tha 
court  will  presume  that  it  was  made  fully  and  plainly  to  appear  that  th» 
aale  would  be  for  the  benefit  of  the  heirs  and  creditors  of  the  estate. 

JuDOMBNT  OF  CouRT  OF  Ordinart  IS  CoNOLUsiVB  and  binding  on  every 
other  court  until  reversed,  and  it  can  not  be  collaterally  Impeached, 
however  erroneous  and  irregular. 

BiOHTB  AoQUiRKD  uvDBR  JuDOMBNTS  OF  GouBTB  OF  Obdinabt  before  they 
are  displaced  will  be  protected. 

Pbobatb  Ck>URT8  CAN  NOT  Ordbr  Salb  OF  Bbal  Ebtatb  ubIcss  everything 
necessary  fco  give  them  jurisdiction  of  the  person,  and  of  the  subject-mat- 
ter appears  upon  their  records. 

Court  of  Ordinary  is  Clothbd  with  OsirBBAL  JuBisDioinoH  over  tes» 
tate  and  intestate  estates  in  this  state. 
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Ejeotmsmt.  Both  parties  claim  title  Chrougli  one  Howell  W. 
Jenkins.  Their  claims  are  stated  in  the  opinion.  The  plaintiff 
offered  in  CTidence  certain  orders  of  the  court  of  ordinary  of 
Troup  connly;  the  first  one  appointed  the  administrator  of  the 
estate  of  Howell  W.  JenldnSy  and  reads  as  follows:  "  Upon  th» 
application  of  Daniel  S.  Robertson,  and  after  due  and  legal 
notice,  ordered  that  he  be  and  is  hereby  appointed  administra* 
tor  on  the  estate  of  Howell  W.  Jenkins,  late  of  this  couniy^ 
deceased,  upon  his  giTing  bond  in  the  sum  of  twenty-fiye  thou* 
sand  dollars,  with  John  E.  Morgan  as  his  security,  and  thai 
letters  of  administration  issue  to  him  accordingly.''  The  sec- 
ond order  was  for  the  sale  of  the  real  and  personal  property  of 
the  deceased.  The  plaintiff  also  offered  in  evidence  a  copy  of 
the  bond,  with  Morgan  as  security,  in  conformity  to  the  order,, 
bearing  the  same  date  and  amount  with  the  order,  and  corre- 
sponding with  it  in  every  other  particular.  This  evidence  was 
all  objected  to,  on  the  ground — ^1.  That  it  did  not  appear  thai 
Bobertson  had  complied  with  the  order,  or  obtained  letters,  or 
to  be  entitled  to  them;  2.  Because  from  the  second  order  the^ 
object  for  which  the  property  was  sold  did  not  appear;  that 
the  face  of  the  order  should  have  shown  that  the  sale  was  for 
the  benefit  of  the  heirs  and  creditors  of  the  estate,  and  that  in 
the  absence  of  such  a  statement  in  the  order  the  court  would 
not  presume  that  it  was  made  for  that  puxx>ose;  8.  Because  ii 
did  not  appear  that  Bobertson  had  complied  with  the  order 
of  court  by  giving  the  bond  required,  and  that  he  vras  sworn 
and  qualified  in  open  court.  The  court  admitted  the  evidence^ 
and  charged  the  jury  in  favor  of  the  plaintiff.  Yezdiot  for  th» 
plaintiff.    The  defendant  brought  error. 

TIdweU  and  Fuller^  for  the  plaintiff  in  error. 

O.  Warner  f  cofrdra. 

By  Court,  Luxpsm,  J.  As  both  plaintiff  and  defendani 
claim  from  Howell  W.  Jenkins,  it  is  unnecessary  to  trace  the 
titie  to  the  land  in  dispute  back  of  him.  Jenkins  sold  the  lot 
in  his  life-time  to  John  Burke,  one  of  the  defendants  in  eject- 
ment,  by  deed  bearing  date  the  ninth  of  June,  1829,  but  not 
recorded  until  the  fifteenth  day  of  February,  1840.  After  the 
death  of  Jenkins,  the  lot  was  again  sold  by  Daniel  S.  Bobertson, 
his  administrator,  and  a  deed  was  executed  to  Samuel  Darden^ 
the  lessor  of  the  plaintiff,  on  the  seventh  of  August,  1838» 
which  last  deed  was  recorded  the  eighteenth  of  October,  1838. 

Apart  from  other  considerations,  which  of  these  conveyances 
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is  entitled  to  priority,  under  the  registiy  acts  of  tbis  state  f 
The  act  of  1837  provides  that  '<in  all  cases  where  two  or 
more  deeds  shall  hereafter  be  executed  bj  the  same  person  €(t 
persons  conyejing  the  same  premises  to  different  persons,  the 
one  recorded  within  twelve  months  from  the  time  of  execution 
^if  the  feoffee  have  no  notice  of  the  prior  deed  unrecorded  at 
the  time  of  the  execution  to  him  or  her)  shall  have  preference." 
New.  Dig.  176. 

In  Ellis  y.  Smilh^  10  G^.  253,  this  court  held  that  a  pur- 
<$haser  at  sheriff's  sale  who  has  his  deed  first  recorded  will 
gain  the  same  preference  over  an  unrecorded  deed  as  if  he  had 
bought  directly  from  the  debtor  himself.  The  rule  and  the 
rea8oning  in  that  case  apply  with  full  force  to  a  purchaser  at  an 
administrator's  sale:  See  also  Waldo  y.  liussell,  5  Mo.  387;  Den 
T.  Richman,  1  Green  (13  N.  J.  L.),  43.  The  act  of  1837  estab- 
lished no  new  principle  upon  this  subject,  but  was  declaratory 
only.  The  priority  there  given  had  been  the  settled  doctrine 
of  the  courts  of  Georgia,  certainly  from  the  organization  of  our 
state  government,  and  was  probably  coeval  with  the  provincial 
act  of  1755,  requiring  all  conveyances  of  land  to  be  recorded 
within  a  limited  period,  and  on  failure,  to  be  deemed  and  con- 
strued to  be  void  and  of  no  effect:  Marbury  and  Crawford's 
Dig.  Ill;  IlarrisoriY.  Need,  Dudley  (Ga.),  168.  By  the  registry 
acts  of  England,  as  expounded  by  the  courts  of  that  country, 
grantees  in  a  deed  executed  after  but  recorded  before  another 
<;onveyance  of  the  same  land,  being  bona  fide  purchasers  without 
uotice,  are  deemed  to  have  the  better  title:  See  Brown  v.  Jackson, 
Z  Wheat.  449;  4  Cond.  Rep.  291. 

But  had  the  rule  been  established  for  the  first  time  by  the  act 
of  1837,  giving  preference  to  the  deed  first  recorded,  the  courts 
would  construe  it  to  extend  to  conveyances  made  previous  to  its 
passage;  as  registry  acts  having  a  retrospective  operation  have 
never  been  considered  as  falling  within  the  constitutional  inhi- 
bition against  ex  post  facto  laws  and  laws  impairing  the  obliga- 
tion of  contract:  Hope  v.  Johnson,  2  Yerg.  125;  VanBant  v. 
WaddelU  Id.  260.  In  Jacksm  v.  Lamphire,  3  Pet.  280,  the 
court  held  that  state  legislatures  had  the  undoubted  right  to 
pass  recording  acts  by  which  the  elder  grantee  should  be  post- 
poned to  a  younger  if  the  prior  deed  was  not  recorded  within 
a  limited  time.  Had  the  act  of  1837  been  passed  to  take  effect 
instanter,  and  been  made  to  apply  to  antecedent  conveyances, 
and  had  not  allowed  a  reasonable  time  after  its  enactment  to 
record  existing  deeds,  such  an  act  would  be  unconstitutionaL 
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Bat  here  a  reasonable  time  was  allowed.  The  act  passed  in 
December,  1837,  and  the  prior  deed  was  not  made  until  Augast» 
1838,  nor  recorded  until  the  month  of  October  thereafter.  Up 
to  August,  1838  {aomid  eight  months),  the  deed  from  Jenkins  to 
Burke  was  not  only  good  as  between  them,  although  executed 
in  1829,  but  was  vzdid  against  all  the  world.  For  although  not 
recorded  within  the  time  prescribed  by  law,  still  if  it  had  been 
Tecorded  before  the  sale  by  Bobertson,  the  administrator,  the 
-Bisi  deed  would  haye  prevailed. 

The  other  question  made  by  the  bill  of  exceptions  is  one  of 
much  more  difficulty  and  importance. 

We  do  not  doubt  the  validity  of  Bobertson's  appointment  as 
administrator.  The  proper  construction  of  the  order  is,  that  it 
is  absolute,  not  conditional.  It  is,  that  Bobertson  "  be  and  he 
is  hereby  appointed,"  etc.,  and  his  official  bond  is  produced,  cor- 
responding in  date,  amount,  the  name  of  the  security,  and  eveiy 
other  particular,  with  the  order.  We  presume  that  it  was  given 
in  open  court  at  the  time  the  order  was  passed,  and  that  the  ap- 
plicant was  then  and  there  duly  qualified  in  terms  of  the  law. 

The  difficulty  arises  as  to  the  sufficiency  of  the  second  order, 
directing  a  sale  of  the  land  in  controversy. 

The  argument  in  behalf  of  the  plaintiff  in  error  is,  that  the 
court  of  ordinary,  being  a  court  of  limited  jurisdiction,  all  the 
facts  which  are  necessary  to  give  it  jurisdiction  should  affirma- 
tively appear  upon  the  face  of  its  proceedings. 

And  we  recognize  the  rule,  that  nothing  is  to  be  intended  in 
favor  of  jurisdiction.  But  if  the  jurisdiction  is  shown,  every- 
thing will  be  intended  in  favor  of  the  judgments  rendered  by 
courts;  and  they  must  be  taken  to  have  judged  right  unless  the 
contrary  appears:  SoUers  v.  Latorence,  Willos,  416;  The  King 
V.  Inhabitanta  of  Chilverscoton,  8  T.  B.  181,  182. 

The  line  of  demarcation  between  courts  of  general  and  limited 
jurisdiction  is  not  so  definite,  however,  as  is  generally  supposed. 
It  is  usual  to  state  what  particular  courts  fall  within  the  one 
class,  and  what  within  the  other.  But  what  author  has  under- 
taken to  mark  with  accuracy  and  precision  the  boundary  be- 
tween the  two  ?  Bacon  has  not,  nor  has  Blackstone,  nor  any 
other  elementary  writer. 

The  superior  courts  of  this  state  are  called  courts  of  general 
jurisdiction.  And  yet  their  jurisdiction  is  limited  by  the  con- 
stitution. They  can  not  try  titles  to  land  out  of  the  county 
where  they  are  situated,  or  a  person  accused  of  a  crime  out  of 
the  county  where  the  offense  was  committed;  nor  can  they  in 
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a  ciyil  suit  cany  the  defendant  in  any  case  out  of  the  county  of 
his  residence,  except  in  a  few  specified  cases,  such  as  joint, 
promisors,  co-obligors,  etc.  Indeed,  it  is  a  well-settled  prin- 
ciple that  the  judgments  and  decrees  of  courts  of  the  most  un- 
limited jurisdiction  and  of  the  highest  rank,  as  well  as  those  of 
a  tribunal  of  peculiar  jurisdiction,  have  been  adjudged  nullitiea 
because  the  circumstances  of  the  case  made  it  an  exception  to 
the  general  jurisdiction  of  the  court:  OriffUh  t.  Drasier^  8  Cranch, 
9;  Kane  v.  Paul,  U  Pet.  89;  EUioU  y.  Peiraol,  1  Id.  340;  Ftfeoar 
Y.  Jackson,  18  Id.  611;  Shriver  y.  Kynn,  2  How.  59;  Hichey  y. 
StewaH,  8  Id.  762. 

The  courts  of  ordinary  in  this  state  are  not  created  by  statute  ;< 
they  are  constitutional  courts :  New  Dig.  1122.  They  are  courts  of( 
record,  which  the  ecclesiastical  courts  of  England  are  not.  They 
are  clothed  with  original,  general,  and  exclusiYe  jurisdiction  (ex- 
cept by  appeal)  in  ihe  broadest  terms,  OYcr  testate  and  intestate 
estates:  Id.  281,  288.  The  jurisdiction  of  the  spiritual  courts 
in  England,  in  matters  testamentary  and  of  administration,  is 
extremely  limited.  And  such  is  the  fact,  too,  in  many  of  the 
states  of  the  Union.  And  the  limits  of  so  much  of  their  juris- 
diction in  these  matters  as  is  peculiar  and  exclusiYe  are  still 
narrower.  There  is  scarcely  any  portion  of  the  ordinary's  juris- 
diction in  these  matters  in  which  the  temporal  courts  of  law 
and  equity  have  not  interfered,  and  exercised,  directly  or  in-» 
directly,  a  controlling  power. 

But  in  this  state  may  be  claimed  for  the  courts  of  ordinary^ 
not  only  all  the  jurisdiction  which  may  be  legitimately  deduced 
from  the  common  law  and  statutory  jurisdiction  of  the  ordinary 
in  England,  as  it  existed  when  the  proYindal  ordinary  of  Georgia 
came  into  existence,  but  aU  th6se  extensions  or  modifications 
which  it  has  receiYed  since,  from  either  proYincial  or  state  legis- 
lation. 

Under  this  comprehensiYC  grant,  this  court  would  clearly  be 
iuYested  with  the  right  to  order  the  sale  of  real  estate  belonging 
to  an  intestate.  What  limitation  has  been  put  upon  this  power 
by  subsequent  legislation  f  The  act  of  1816  makes  it  lawful  in 
the  ordinary  to  order  a  sale  of  real  estate  of  a  testator  or  intes- 
tate, on  application  of  the  executor  or  administrator,  where  it  is 
made  fully  and  plainly  to  appear  that  the  same  will  be  for  the 
benefit  of  the  heirs  and  creditors;  proYided,  that  notice  of  such 
application  be  made  known  in  one  of  the  gazettes  of  the  state, 
at  least  four  months  before  any  rule  absolute  shall  be  passed 
ordering  said  sale:  New  Dig.  323. 
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This  act  doee  not  in  fact  limit  in  the  least  the  juxisdiction 
OTcr  estates  already  conferred  on  the  ordinaiy  by  the  constitu- 
tion and  laws  of  the  state.  It  simply  directs  the  mode  in  which 
it  shall  be  exercised  relative  to  a  particular  subject-matter,  to 
wit,  the  disposition  of  the  real  estate  of  a  testator  or  intestate. 
Here  the  subject-matter  was  the  land  of  Howell  W.  Jenkins, 
deceased.  The  record  showed  that  Jenkins  died  intestate  in  the 
county  of  Troup,  and  that  he  owned  real  and  personal  estate  in 
Georgia.  Under  the  acts  of  1799  and  1810,  especially,  the  court 
of  ordinary  of  Troup  county  had  jurisdiction  over  it,  either  to 
order  it  sold  or  not,  according  to  the  best  of  its  judgment.  The 
jurisdiction  potentially  existed,  in  the  language  of  one  of  the 
Authorities,  from  the  death  of  Jenkins.  It  was  called  into  exer- 
cise upon  the  application  of  the  administrator.  He  must  give 
notice  of  his  intention  to  apply  for  leave  to  sell,  and  then  he 
comes  before  the  court  and  asks  its  judgment  upon  the  proofs 
submitted.  It  is  called  on  to  determine  whether  it  is  satisfied 
that  the  interest  of  the  heirs  and  creditors  requires  a  sale.  The 
record  shows  that  the  application  was  made  in  proper  form,  and 
after  due  and  legal  notice,  and  that  a  sale  was  in  fact  ordered. 
This  judgment  then  stands  ux>on  the  footing  of  all  other  judg- 
ments. We  are  bound  to  presume  that  it  was  made  i*  fully  and 
plainly  to  appear"  to  the  court  by  the  testimony  adduced,  thai 
it  was  for  the  ''  benefit  of  the  heirs  and  creditors  of  the  estate" 
that  license  to  sell  should  be  granted. 

The  jurisdiction  being  established,  all  presumptions  must  be 
made  in  favor  of  what  does  not  appear.  The  court  having  the 
right  to  decide  upon  the  application,  the  purchaser  is  not  bound 
to  go  behind  the  judgment  of  the  court. 

The  jurisdiction  may  have  been  improvidently  exercised,  and 
in  a  manner  not  warranted  by  the  evidence.  The  purchaser 
under  the  sale  is  not  responsible  for  the  mistakes  of  the  court. 
Its  decision  is  conclusive;  its  judgment,  until  reversed,  binding 
in  eveiy  other  court.  Nor  can  it  be  collaterally  impeached, 
however  erroneous  and  irregular:  Newell  v.  Newton^  10  Pick. 
470;  HaU  v.  WiUiama,  6  Id.  232  [17  Am.  Dec.  356];  Milla  v. 
Duryee,  7  Cranch,  483;  Hampton  v.  McConnel,  3  Wheat.  234; 
Messier  v.  Amery,  1  Teates,  633  [1  Am.  Dec.  816];  RapdLje  v. 
Emory i  2  Dall.  64;  Hughes  v.  Blake ^  1  Mason,  616;  Wright  v. 
De  Elyne,  1  Pet  0.  Ot.  199;  Smiih  v.  Leuris,  3  Johns.  167  [3 
Am.  Dec.  469];  Smiih  v.  Sherwood,  4  Conn.  276  [10  Am.  Dec. 
143];  Stale  ads.  Wakdy.  2  Nott  &  M.  410;  Hess  y.  HeMe^  • 
£erg.  k  B.  67. 
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If  the  judgments  of  the  ordinary,  having  jurisdiction  oyer  the 
subject-matter,  be  erroneous  or  irregular,  like  all  other  judg- 
ments, they  may  be  attacked  by  a  direct  proceeding  in  the  court 
where  they  were  rendered,  and  set  aside  or  corrected.  Never- 
theless,  rights  acquired  under  such  judgments,  before  they  are 
displaced,  will  be  protected:  Voorhees  v.  Bank  of  U.  S.,  10  Pet. 
475;  Barnes  v.  PaUerson,  6  Har.  &  J.  204;  Jackson  v.  Cod- 
weU,  1  Cow.  622;  Morintz  v.  Hodgson,  4  Cranch,  328;  Jackson  y. 
BarOett,  8  Johns.  361;  Jackson  v.  Bosevelt,  13  Id.  97. 

In  delivering  the  opinion  of  the  court  in  Worthy  ▼.  Johnson,  S 
Oa.  236  [52  Am.  Dec.  399],  I  took  occasion  to  remark  thai 
**  without  iutendiug  to  confound  the  distinction  between  courts 
of  general  and  special  jurisdiction,  some  of  us  thought  that 
courts  should  give  a  liberal  construction  to  statutes  authorizing 
the  sale  of  real  estate  and  slaves  in  Georgia,  by  executors  and 
administrators;  that  public  policy  required  that  all  reasonable 
presumptions  should  be  made  in  support  of  such  sales,  in  &vor 
of  bona  Jide  purchasers,  especially  respecting  matters  in  pais^ 
that  the  number  of  titles  thus  derived,  and  the  too  frequent  in- 
accuracy of  clerks  and  others  concerned  in  effecting  these  sales^ 
render  this  absolutely  necessaiy;  that  if  a  different  rule  pre- 
vailed, purchasers  would  be  timid,  and  estates  consequently 
sold  at  a  diminished  value,  to  the  prejudice  of  heirs  and  cred- 
itors." 

Subsequent  research  and  reflection,  as  well  as  the  very 
thorough,  clear,  and  discriminating  argument  submitted  in  this 
case,  have  convinced  me  thoroughly  of  the  truthfulness  of  the 
foregoing  remarks.  And  I  trust  that  another  legislature  will 
not  be  permitted  to  intervene  without  passing  an  act  co-exten- 
sive with  the  exigencies  of  the  case,  by  declaring  expressly  that 
courts  of  ordinary  are,  what  I  now  believe  them  to  be  already^ 
under  the  constitution  and  laws  of  Georgia,  courts  of  general 
jurisdiction  as  to  testate  and  intestate  estates. 

Greater  indulgence  has  of  late  years  been  shown  to  inferior 
courts;  and  the  presumption  has  rather  been  in  favor  of  their 
jurisdiction  than  against  it. 

To  show  this,  let  a  few  cases  be  cited. 

By  statute  in  Connecticut,  the  judges  of  the  probate  court 
are  authorized  to  order  a  sale  of  the  real  estate  of  a  decedent 
only  when  the  debts  and  charges  allowed  by  the  court  against 
the  same  shall  exceed  the  personal  estate:  Revised  Code,  tit.  60,. 
c.  1,  sec.  22.  In  Brown  v.  Lanman,  1  Conn.  467,  the  validiljy 
of  an  administrator's  title  was  denied,  beoause  the  prooeedinga 
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did  not  show  upon  iheir  face  that  the  ''debts  and  charges 
allowed  by  the  oourt  exceeded  the  personal  estate/'  And  it  was 
argued  that  as  the  administrator  had  no  power  at  common  law 
to  sell  real  estate,  and  the  only  aathority  he  can  have  in  any 
case  being  derived  from  the  statnte,  the  provision  of  the  statute 
mnst  be  strictly  pursued  and  complied  with  in  every  particular 
^-otherwise  no  title  is  conveyed;  that  the  statute  authorizes  the 
judge  of  probate  to  order  a  sale  of  real  estate  only  in  case  the 
debts  and  charges  allowed  exceed  the  personal  estate.  If  no 
debts  are  allowed,  an  order  of  sale  is  a  nullity.  That  the  court 
of  probate  being  a  court  of  limited  jurisdiction,  it  must  appear 
from  the  face  of  its  proceedings  that  it  had  jurisdiction;  and 
that  here  a  fact  is  wanting,  without  which  a  court  of  probata 
has  no  more  cognizance  of  the  question  of  sale  than  a  justice  of 
the  peace  has.  In  the  absence  of  that  fact,  he  has  no  authority 
to  interfere. 

This  is  the  argument  in  all  its  strength,  delivered  by  counsel 
for  the  plaintiff  in  error  in  the  case  before  us,  than  which  no> 
two  could  be  more  precisely  parallel.  But  what  say  the  supreme 
court  of  Connecticut,  under  laws  conferring  a  much  more  re- 
stricted jurisdiction  upon  their  probate  courts  than  is  vested  ia 
the  courts  of  ordinary  here,  under  the  constitution  and  statutes 
of  this  state? 

It  held  (stopping  the  attorney  on  the  other  side  1)  that  though 
such  proceeding  might  be  erroneous,  and  set  aside  on  appeal,, 
yet  as  the  court  had  jurisdiction  of  the  subject-matter  and  there 
was  no  fraud  in  the  case,  the  order  of  sale  was  valid  until  set 
aside,  and  could  not  be  collaterally  called  in  question;  and  Chief 
Justice  Swift,  in  delivering  the  opinion  of  the  court  of  errors,, 
asserted  that  even  admitting  that  a  judgment  of  sale  could  be 
set  aside  for  irregularity,  it  would  be  no  ground  for  vacating 
the  title  of  a  bona/ide  purchaser  under  it.  He  moreover  stated,, 
that  many  instances  of  similar  sales  had  occurred  in  that  state; 
and  that  the  alleged  defect  in  the  proceedings  had  never  beeik 
deemed  a  ground  to  annul  a  conveyance. 

I  am  aware  that  decisions  have  been  made  in  that  state  which 
to  some  extent  impugn  the  doctrine  of  Brown  v.  Lanman,  8u^ 
pra.  We  believe,  however,  that  the  weight  of  argument,  if  not 
of  authority,  will  be  found,  upon  examination,  to  be  in  favor  ot 
the  judgment  rendered  in  that  case. 

TlnB  question  has  been  repeatedly  before  the  courts  of  Ala- 
bama: Wyman  v.  Campbell,  6  Port  219  [81  Am.  Dec.  677]; 
£00  y.  Campbell,  Id.  249;   Couch  v.  Campbell,  Id.  262;  Doa 
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d.  Duval  y.  McLoskey,  1  Ala.  708;  DuvcU  t.  The  P.  A  M,  Bank, 
10  Id.  636;  Perkins  v.  Winter,  7  Id.  866. 

Bj  the  act  of  that  state,  of  December,  1822,  the  ezeoator  or 
udministrator  is  authorized  to  ''  file  a  petition  in  the  oonniy 
•court  in  which  letters  testamentary  or  of  administration  ha^e 
been  granted,  setting  forth  that  the  personal  estate  of  his  tes- 
tator or  intestate  (as  the  case  may  be)  is  not  sufficient  for  the 
payment  of  the  just  debts  of  such  testator  or  intestate,  or  that 
the  real  estate  of  such  testator  or  intestate  can  not  be  equally, 
fairly,  and  beneficially  divided  among  the  heirs  or  devisees  of 
«uch  testator  or  intestate,  without  a  sale  of  the  real  estate;  set- 
ting out  and  particularly  describing  in  such  petition  the  estate 
proposed  to  be  sold,  and  the  names  of  the  heirs  or  devisees  of 
€uch  testator  or  intestate;  and  particularly  stating  which  are  of 
age,  and  which  are  infants  or  femes  covert"  The  act  further 
•directs  that  upon  filing  the  petition  in  open  court,  it  shall  be  the 
-duty  of  the  court  to  order  citations  to  all  the  heirs  and  devisees 
who  are  of  full  age,  and  to  the  husbands  of  such  as  are  feme 
•covert,  requiring  them  to  appear  on  a  particular  day  mentioned 
therein,  at  a  regular  or  adjourned  term  of  said  court,  and  answer 
the  petition;  and  it  is  made  the  duty  of  the  court  to  appoint 
iorthwith  guardians  to  such  of  the  heirs  or  devisees  as  are  in- 
fants, to  answer  and  defend  against  the  same.  And  where  a  sale 
of  the  estate  shall  be  ordered  or  decreed  by  the  court,  commis- 
sioners shall  be  appointed  in  the  order  or  decree,  with  directions 
to  sell  the  estate  either  for  money  or  on  credit,  as  may  be  most 
just  and  equitable,  and  to  report  to  the  court  in  the  time  limited 
in  the  order  or  decree.  The  act  further  provides,  that  upon  the 
<coming  in  of  the  report  of  the  commissioners,  the  court  shall 
Tender  a  final  decree  in  the  cause,  and  if  the  terms  of  the  sale 
bave  been  complied  with  by  the  purchaser  of  the  estate,  the 
commissioners  shall  be  directed  by  such  final  decree  to  convey 
the  estate  sold  to  the  purchaser. 

In  Duval  v.  MsLoskey,  1  Ala.  708,  the  supreme  court  held 
that  the  jurisdiction  of  the  county  court,  under  the  first  section 
of  this  act,  **  to  authorize  administrators  to  sell  land  belonging 
to  the  estate  of  the  intestate,''  attached  as  soon  as  the  court 
recognized  the  petition  of  the  administratrix;  that  the  order  for 
the  sale  of  the  real  estate  could  not  be  considered  invalid,  be- 
fsause  the  record  did  not  contain  the  petition  filed  by  the  admin- 
istratrix, and  that  its  decree  for  a  sale  could  not  be  collaterally 
impeached  by  the  omission  to  designate  the  heirs  by  name  in 
^e  petition  or  elsewhere  in  the  record,  or  by  the  direction  of 
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the  citation  to  the  guardian  instead  of  the  heirs.  That  though 
it  may  not  appear  in  toHdem  verbia  from  the  decree  of  the  county 
court  that  it  was  rendered  at  a  regular  or  an  adjourned  term; 
if  the  contrary  does  not  appear,  it  will  be  taken  to  have  been 
rendered  in  conformity  witii  the  statute.  And  all  these  posi- 
tions were  reaffirmed  in  the  subsequent  case  between  Duval  v. 
The  P.  df  M.  Bank,  10  Id.  636. 

So,  in  the  case  before  us,  the  jurisdiction  of  the  court  of 
ordinary,  that  is,  its  right  to  hear  and  determine,  certainly  at- 
tached, upon  the  application  of  Robertson  to  sell  the  real  estate 
of  JenMns,  which  the  record  shows  was  duly  made.  Whether 
the  after  proceedings  were  regular  and  authorized  by  the  proof 
is  an  immaterial  inquiry.  For  the  question  we  are  discussing 
is  one  of  jurisdiction;  not  whether  the  order  of  sale  was  void- 
able and  could  have  been  set  aside,  by  a  direct  proceeding  in- 
stituted for  that  purpose.  Was  it  void  ?  If  the  cases  cited  are 
law,  the  jurisdiction  exercised  by  the  ordinary  of  Troup  county 
is  clearly  defensible. 

The  case  of  Thompson  v.  Tolmie,  2  Pet.  165,  very  fully  main- 
tains the  jurisdiction  of  the  court  of  ordinary  of  Troup  county, 
in  ordering  the  sale  of  the  premises  in  dispute. 

It  was  argued,  amongst  other  distinguished  counsel,  by  the 
late  lamented  Richard  Henry  Wilde,  esq.,  a  name  ever  dear  to 
Georgia  and  to  fame,  a  gem  of  the  purest  ray,  a  man  of  rare 
genius,  exhibiting  in  liappy  combination  the  chaste,  cultivated, 
and  classic  taste  of  Pinclmey,  and  the  brilliant  and  exuberant 
imagination  of  Wirt,  with  the  sound  and  solid  sense  of  Ser- 
geant. 

The  proceedings  which  were  collaterally  drawn  in  question  in 
that  case  originated  in  the  District  of  Columbia,  and  were 
founded  on  a  law  of  Maryland,  which  declares  that  in  case  the 
parties  entitled  to  the  intestate's  estate  can  not  agree  upon  a 
division,  or  in  case  any  person  entitled  to  any  part  be  a  minor, 
application  may  be  made  to  the  court  of  the  county  where  the 
estate  lies,  and  the  court  shall  appoint  and  issue  a  commission 
to  five  discreet  men,  who  are  required  to  adjudge  and  determine 
whether  the  estate  will  admit  of  being  divided  without  injury 
and  loss  to  all  the  parties  entitled,  and  to  ascertain  the  value  of 
the  estate.  And  if  the  estate  can  be  divided  without  injury  and 
loss  to  the  parties,  the  commissioners  are  required  to  make  par- 
tition of  the  same.  And  if  they  shall  determine  that  the  estate 
can  not  be  divided  without  loss,  they  shall  make  return  to  the 
«couniy  court,  and  of  the  reasons  upon  which  their  judgment  is 
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formed,  and  also  the  real  value  of  the  estate.  And  if  the  judg- 
ment of  the  commissioners  shall  be  confirmed  by  the  county 
court,  then  the  oldest  son,  child,  or  person  entitled,  if  of  age, 
shall  have  the  election  to  take  the  whole  of  the  estate,  and  pay 
to  the  others  their  just  proportion  of  the  value  in  money;  and 
on  the  refusal  of  the  oldest  child  the  same  election  is  given  in 
succession  to  the  other  children  or  persons  entitled,  who  are  of 
age;  and  if  all  refuse,  the  estate  is  to  be  sold  under  the  direc-^ 
tion  of  the  commissioners,  and  the  purchase  money  divided 
among  the  several  persons  entitled,  according  to  their  respective 
titles  to  the  estate.  But  if  all  the  parties  entitled  shall  be 
minors  at  the  death  of  the  intestate,  the  estate  shall  not  be  sold 
until  the  oldest  arrives  to  age,  and  the  profits  of  the  estate  shall 
be  equally  divided  in  the  mean  time. 

Under  this  law  it  was  held  by  the  supreme  court  of  the  United 
States  that  the  jurisdiction  of  the  court  over  the  subject-matter 
of  the  proceedings  did  not  depend  on  the  fact  that  one  of  the 
heirs  was  of  age,  but  attaches  when  the  ancestor  dies  intestate,, 
and  any  of  the  persons  entitled  to  his  estate  is  a  minor. 

And  Mr.  Justice  Thompson,  in  delivering  the  opinion  of  the 
court,  says:  ''Every  reasonable  intendment  is  to  be  made  in 
favor  of  the  proceedings.  The  age  of  the  heirs  was  at  all  events 
a  matter  of  fact,  upon  which  the  court  was  to  judge;  and  the 
law  nowhere  requires  the  court  to  enter  on  record  the  evidence 
upon  which  their  decision  is  made.  And  how  can  we  now  say 
but  that  the  court  had  satisfactory  evidence  before  it  that  one  of 
the  heirs  was  of  age  ?  " 

So  here,  whether  it  was  for  the  benefit  of  the  heirs  and  cred* 
iters  of  Howell  W.  Jenkins  that  this  land  should  be  sold,  is  a 
matter  of  fact  upon  which  the  court  was  to  judge.  And  how 
can  we  now  say  that  it  was  not  made  ''plainly  and  fully"  te 
appear  that  it  was  for  the  interest  of  the  estate  that  the  sale 
should  be  made  ?  The  law  nowhere  requires,  in  this  state,  the 
petition  to  be  in  writing  or  to  be  filed  or  recorded,  or  the  evi- 
dence  to  be  preserved,  upon  which  the  court  acted.  By  recur- 
ring to  the  Alabama  statute  of  1822,  it  will  be  discovered  that- 
it  requires  that  the  executor  or  administrator  "  shall  file"  a  peti- 
tion in  open  court,  as  the  initiatoiy  step  towards  obtaining  an 
order  or  decree  for  the  sale  of  the  real  estate  of  their  testator  or 
intestate.  And  yet  the  court  say  in  the  case  referred  to  in  1  Ala- 
bama, that  if  the  county  court  goes  on  to  render  its  decree,  it 
can  not  be  intended,  from  the  absence  of  such  a  paper  merely, 
that  it  was  never  filed;  but  that  the  intendment  most  rational. 
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would  be  iLttt  it  was  lost  after  the  rendition  of  the  order.  Hew 
much  more  reasonable  to  make  such  presumptions  in  faTor  of 
the  judgmants  or  orders  of  our  courts  of  ordinary,  where,  as  I 
haye  already  stated,  the  petition  is  neither  required  to  be  in 
writing  nor  filed. 

Again,  in  the  precedent  from  Peters,  where  the  act  provided 
that  if  all  the  parties  were  minors  at  the  death  of  the  intestate, 
the  estate  should  not  be  sold  imtil  ihe  eldest  arrives  to  age,  and 
the  principal  objection  raised  to  the  title  was  that  none  of  the 
heirs  had  arrived  at  age  when  the  sale  was  made,  the  court  say: 
''  It  is  to  be  borne  in  mind  that  no  such  fact  appears  on  the  face 
of  the  proceedings."  That  is,  instead  of  requiring  the  record 
to  show  affirmatively  that  one  of  the  heirs  of  Robert  Tolmie 
had  arrived  at  age,  in  order  to  give  jurisdiction  to  the  court  to 
order  a  sale,  they  sustain  the  jurisdiction  which  it  assumed, 
because  it  did  not  appear  negatively  that  none  of  them  had 
arrived  at  age. 

It  is  not  pretended  that  there  is  any  evidence  in  the  record 
from  Troup  county  that  this  sale  was  not  for  the  benefit  of  the 
heirs  and  creditors.  But  even  if  there  was,  the  judgment  would 
stand  until  corrected  by  a  direct  proceeding  to  reverse  it.  And 
to  permit  the  matter  to  be  drawn  in  question  in  this  collateral 
way,  without  being  impugned  for  fraud,  is  not  warranted  cer- 
tainly by  any  principle  of  law  or  of  public  policy. 

Another  leading  case,  and  one  which  will  be  found,  upon  ex- 
amination to  have  been  suggestive  of  much  of  the  learning  dis- 
played in  subsequent  discussions  of  this  subject,  is  that  of 
McPherson  v.  Cunliff,  11  Serg.  &  B.  422  [14  Am.  Dec.  642]. 
In  that  case  the  court  say:  "The  matter  which  gives  the 
orphans'  court  jurisdiction  is  the  death  of  the  owner  intestate, 
for  if  administration  were  taken  out  on  the  effects  of  a  living 
man,  or  of  one  who  died  testate,  the  administration  itself  would 
be  void,  and  there  could  be  no  administrator  to  act — no  party 
before  the  court;  consequently  all  the  proceedings  would  be 
null.  Where  an  executor  obtains  payment  on  a  probate  of  a 
void  will  without  suit,  it  can  not  be  impeached,  notwithstanding 
the  probate  was  afterwards  declared  null — it  being  proved  on  the 
faith  of  the  act  of  a  judicial  tribunal  having  competent  jurisdic- 
tion: Toll.  Executor,  51.  The  distinction  in  this  respect  is  this: 
A  probate  of  the  will  of  a  living  person,  or  a  letter  of  adminis- 
tration on  his  effects,  where  the  person  is  dead,  but  left  a  will, 
is  void  ipfio  facto t  because  there  is  no  jurisdiction;  but  where 
the  person  is  dead  intestate,  the  orphans'  court  have  power  over 
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hiB  estate;  and  any  one  acting  on  the  faith  of  their  judicial  acts 
*^will  be  protected. "  And  the  case  of  Oriffilh  v.  Fraxier,  8  Cxanch, 
'  25,  is  referred  to  to  illustrate  the  well-known  distinction  be- 
tween erroneous  acts  or  judgments  of  a  tribunal  having  cogni- 
nnce  of  the  subject-matter,  and  of  a  tribunal  having  none  such. 

In  order  to  impress  on  the  public  and  professional  mind  the 
•  absolute  necessity  of  protecting  the  title  of  fair  purchasers  under 
•sales  made  by  order  of  probate  courts  or  courts  of  ordinary, 
-Judge  Duncan  most  truly  and  forcibly  remarks,  that  if  this  pro- 
tection be  denied,  you  lay  a  train  of  gunpowder  through  the 
whole  state,  and  such  a  decision  would  be  the  signal  to  set  fire 
to  it;  for  that  nothing  has  been  more  irregular  than  the  practice 
of  the  courts  generally.  These  orders  depend  often  on  perish- 
able testimony;  loose  scraps  of  paper  deposited  in  entitled 
pigeon-holes,  or  packed  up  as  useless  lumber  in  old  trunks  or 
)M)xes;  and  when  to  this  is  added — and  it  is  a  sore  evil — their 
iransmission  from  hand  to  hand,  as  the  clerks  of  these  courts  are 
uuoTed  off  the  stage  in  rapid  succession,  these  and  other  circum- 
«tauoes  not  alluded  to  would  render  this  species  of  title  so  pre- 
carious and  insecure  that  no  prudent  man  would  buy  at  such 
sales.  He  declares  that  in  some  of  the  counties,  even  of  that 
ancient  commonwealth,  he  would  not,  under  such  rigor  of  de- 
cision, take  fifty  per  cent  to  secure  the  purchasers  1  Nothing,  he 
thinks,  so  much  requires  legislative  attention  as  the  proceedings 
in  these  probate  courts;  ''for  as  sure  as  we  descend  into  our 
graves,  so  sure  into  this  court  we  must  come."  And  in  Snyder 
V.  Snyder,  6  Binn.  496  [G  Am.  Dec.  493],  Mr.  Justice  Yeates, 
with  an  experience  of  fifty  years  in  the  business  of  this  court, 
and  whose  knowledge  of  the  mode  of  conducting  it  was  greater 
than  any  one  man  living  or  dead  possessed,  exclaims,  **  WhatI 
shall  purchasers  be  affected  by  the  unskillfidness  or  negligence 
of  the  proper  officers  I " 

The  want  of  adherence  to  prescribed  formtdcB^  and  to  cere- 
monial observances  and  all  other  minor  objections,  must  be 
overlooked.  Presumptions  should  be  made  in  favor  rather  than 
against  what  does  not  appear.  A  substantive  compliance  only 
should  be  expected  or  exacted. 

In  Kennedy  v.  Wachsmuth,  decided  by  the  supreme  court  at 
Philadelphia,  Dec.  1824  (but  which  I  do  not  find  reported  in 
10  Serg.  &  B.,  the  proper  place  for  it)  [12  Serg.  &  E.  171;  14 
Am.  Dec.  076],  the  court  say:  **  Beyond  the  decree  the  pur- 
chaser is  not  bound  to  look.  The  inquiries  upon  ejectment 
•re:  Was  there  an  administrator  and  an  order  to  sell,  such  aa 
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would  authorize  an  adminiBiiator  to  make  sale?  Was  the  sal« 
fair  ?  "  If  so,  the  settled  rule  is,  Dejide  el  officio  judicis  non  recipi- 
iur  qwettijo.  And  it  is  asserted  that  no  sale  in  that  state  ever 
has  been  declared  void  in  ejectment  against  a  purchaser  bona 
fide  for  any  alleged  irregularity  in  the  orphans'  court,  or  because 
the  decree  of  the  court  was  founded  on  mistake. 

I  fear,  in  my  great  zeal  to  sustain  a  rule  on  which  the 
titles  to  so  many  estates  depend,  that  I  have  enlarged  unneces- 
sarily, and  too  much  incumbered  this  opinion  by  reference  to 
authority.  But  in  my  humble  judgment,  a  graver  question  has 
not  come  before  this  court.  It  is  entitled  to  earnest  considera- 
tion, both  on  account  of  its  intrinsic  merit  as  well  as  the  zeal 
and  ability  with  which  it  has  been  argued  by  counsel  on  both 
sides.  It  is  now  to  be  determined  whether  sales  made  under 
the  orders  of  our  ordinaries,  after  due  notice,  and  upon  applica- 
tion— ^improTements  made — titles  derived — ^possession  taken  and 
.  continued,'  on  the  faith  of  these  orders — a  constitutional  court 
of  record,  having  original,  general,  and  exclusive  jurisdiction, 
except  by  appeal,  over  testate  and  intestate  estates — are  null 
and  void,  and  are  to  be  so  decreed  indirectly  in  ejectment  on 
original  action — while  these  orders  or  judgments  remain  in  the 
courts  rendering  them  unreversed  and  in  full  force. 

I  am  perfectly  familiar  with  the  doctrine  that  probate  courts 
can  not  order  a  sale  of  real  estate  unless  everything  necessary 
to  give  them  jurisdiction  of  the  person  and  of  the  subject-matter 
appears  upon  their  records.  It  is  unnecessary  to  cite  authority 
in  support  of  this  position.  Its  general  correctness  we  do  not 
doubt.  I  do  insist  upon  it,  however,  that  under  the  laws  of 
this  state,  the  ordinary  is  clothed  with  general  jurisdiction  over 
testate  and  intestate  estates.  And  whether  this  constitutes 
them  courts  of  general  jurisdiction  qwoad  estates  or  not,  it  en- 
titles their  judgments  to  great  deference  by  other  courts,  who 
have  not  the  authority,  directly  or  ex  professo^  but  only  by  ap- 
peal, to  interfere  with  their  proceedings.  Judge  Duncan,  in  the 
case  upon  which  I  have  already  drawn  so  liberally,  assigns  as 
the  reason  why  he  held  the  sentence  or  decree  of  the  orphans' 
court  of  Pennsylvania  to  be  conclusive  was,  that  it  is  a  general 
rule  of  law,  that  where  any  matter  belongs  to  the  jurisdiction 
of  one  court  so  peculiarly  that  other  courts  can  only  take  cog- 
nizance of  the  same  subject  incidentally  and  indirectly,  the 
latter  are  bound  by  the  sentence  of  the  former,  and  must  give 
credit  to  it. 

Moreover,  I  do  insist  upon  it,  that  the  circumstances  which 
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attend  a  state  in  its  early  settlement  should  have  muoh  to  do  in 
modifying,  or  rather  in  relaxing,  the  rigid  rules  of  law.  To  apply 
the  common  law  of  England  as  it  existed  at  the  time  of  onr  adopt- 
ing statute^  or  the  rules  of  interpretation  enforced  in  older  com- 
munities in  this  country,  to  new  societies,  where  the  legislation 
as  well  as  the  judicial  proceedings  are  conducted  with  so  little 
regard  to  exactness,  would  work  the  greatest  injustice.  Let  an 
examination  be  made  as  to  the  state  and  condition  of  the  ar- 
oLives  of  the  state  or  of  the  various  courts  of  the  different  coun- 
ties, and  what  would  the  report  disclose?  ''Leaves  cut  out, 
torn  out,  injured  by  damp,  mutilated,  in  fragments,  much  torn, 
destroyed  by  fire,  illegible,  tattered,  imperfect,  early  registers 
lost."  Startling  as  the  statement  may  be,  it  is  nevertheless 
true,  that  the  original  draft  of  the  constitution  of  1798  is  not 
to  be  found  1  Hence,  it  can  not  fail  to  have  struck  the  mind  of 
every  lawyer,  and  even  layman,  who  has  investigated  this  mat- 
ter, what  a  difference  in  this  respect  between  the  doctrines  of 
the  old  and  new  states,  and  even  between  the  northern  and 
southern  states — ^upon  many  subjects  growing  not  only,  and  not 
so  much  out  of  the  difference  in  age,  as  the  marked  difference 
in  the  manners  and  habits  of  the  people.  I  repeat,  then,  that 
even  at  the  present  day,  taking  into  view  the  fact  that  a  large 
portion  of  this  state  has  been  but  recently  settled,  and  where 
we  have  but  just  commenced  to  require  some  degree  of  accuracy 
and  regularity,  where  carelessness  and  negligence  formerly  pre- 
vailed, we  must  not  expect  nor  demand  the  utmost  regularity 
in  the  proceedings  of  our  courts  of  ordinary. 

Even  in  the  Bay  state,  not  only  one  of  the  old  thirteen,  but 
among  the  first-bom  of  the  sisterhood,  if  not  the  morning-star 
of  the  bright  constellation  of  states,  where  the  validity  of  a 
title  to  land  sold  by  an  administrator  was  contested,  the  court 
allowed  proof  to  be  offered  to  show  that  the  probate  office  was 
kept  in  a  loose  and  careless  manner.  And  this  testimony  was 
held  sufficient  to  justify  the  presumption,  in  the  absence  of 
higher  proof,  that  the  administrator  had  done  what  they  ad- 
judged to  be  necessary  to  a  valid  sale,  namely,  that  he  had 
posted  up  the  requisite  notices,  and  had  also  taken  the  neces- 
sary oath  preceding  the  sale:  Gray  v.  Oardner,  3  Mass.  399. 

It  is  suggested  that  whatever  may  be  the  public  necessity  for 
this  decision,  yet  that  it  will  work  great  detriment  to  Burke, 
who  bought  of  Jenkins  in  his  life-time,  and  those  claiming 
under  him.  Such  is  the  inevitable  result  of  the  establishment 
of  general  principles.     Partial  inconvenience  is  the  sure  conae* 
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quence;  still  the  production  of  general  good  oat^eighs  the  par- 
ticular hardship.  ' '  Partial  evil  is  universal  good. '  I  have  long 
entertained  the  opinions  here  expressed.  I  have,  I  fear,  ex- 
plained the  grounds  of  them  with  too  much  prolixity.  Public 
•duly  required  a  full  exposition  of  the  reasons  upon  which  this 
Judgment  is  rendered. 

After  due  deliberation,  the  result  is  that  we  think  the  court 
^as  correct  in  its  judgment  throughout,  and  that  there  was 
enough  on  the  record  to  sustain  fully  the  jurisdiction  of  the 
<;ourtof  ordinary  of  Troup  county,  in  ordering  a  sale  of  the  real 
estate  of  Howell  W.  Tucker,  deceased,  and  the  validity  of  the 
plaintiff's  title  to  the  land  in  dispute  derived  under  it. 

Judgment  affirmed. 

Warner,  J.,  having  been  of  counsel,  did  not  sit. 


Presumptions  in  Favor  ot  Courts  of  Oknbral  Jurisdiction:  See  Bef' 
molds  V.  Fitanihwry,  55  Am.  Dec.  459,  and  note;  Borden  v.  State^  54  Id.  217, 
4Uid  note;  Kenney  v.  Oreer,  Id.  439,  and  note. 

Interior  Courts,  Presumptions  as  to  Jurisdiction  of:  See  BeynoUU 
T.  Stanabury,  55  Am.  Dec.  459;  Kenney  v.  Oreer,  54  Id.  439;  Spear  v.  Carter, 
47  Id.  688;  Palmer  v.  Oakley,  Id.  41.  The  language  of  the  principal  case  on 
the  point  that  nothing  was  intended  in  favor  of  their  jurisdiction  was  quoted 
in  Parish  v.  Parish,  32  Ga.  655. 

Judgment  of  Court  having  No  Jurisdiction  is  Void:  See  Lov^oy  v. 
Albee,  54  Am.  Dec.  630,  and  note. 

Statutes  Authorizing  Administrators  to  Seix  must  bb  Strictly 

OoMPUED  with:  See  Worthy  v.  Johnson,  52  Am.  Dea  399,  and  note;  Stemnson*» 

Heirs  v.  McReaty,  51  Id.  102.     The  principal  case  was  cited  in  Patterson  v. 

Lemony  50  Ga.  236,  on  the  distinction  between  the  want  of  authority  to  sell 

•rendering  the  sale  void  and  a  mere  irregularity  making  the  sale  voidable  only. 

Collateral  Attack  upon  Sale  of  Orphans*  Court  after  Jurisdic- 
tion Acquired:  See  Cox  v.  Davib,  52  Am.  Dec.  199,  and  note. 

Probate  Court  can  not  Ordeal  Sale  unless  its  Jurisdiction  Appears 
UPON  its  Records:  Stevenson* s  Heirs  v.  AfcReary,  51  Am.  Dec.  102. 

Presumptions  in  Favor  of  Reoularitt  of  Proceedings  on  Admin- 
1uTRAT0R*s  Sale:  See  Stevenson*s  Heirs  v.  McReary,  51  Am.  Dec.  102. 

Judgment  of  Probate  Court  can  not  be  Collaterally  Attacked 
•on  account  of  any  eiTor  or  defect  in  it:  Palmer  v.  OaJcley,  47  Am,  Dec.  41; 
Lynch  V.  Boater,  51  Id.  735;  McDade  v.  Burch,  50  Id.  407,  and  note;  Bailey 
y.  DUworth,  48  Id.  761.  The  subject  of  the  conclusiveness  of  decrees  of  dis- 
-tribution  and  the  power  of  chancery  to  correct  or  set  aside  settlement  of  ac- 
ooonts  in  probate  courts  is  discussed  in  the  note  to  Qreen  v.  Creighton,  48  Id. 
744. 

JURISDIOTIOH  OF  PROBATB  COURTB,  WHETHER  GENERAL  OR  SPECIAL:    See 

«ote  to  Worthy  v.  Johnson,  52  Am.  Dec.  407;  Borden  v.  State,  54  Id.  217. 

The  principal  case  was  dted  approvingly  in  Brown  v.  Redwyne,  16  Ga.  76,  in 

consideration  of  the  question  of  presumptions  in  favor  of  courts  of  ordinary; 

referred  to  on  the  point  that  oonrts  of  ondinary  were  not  courts  of  limited 
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Jurifldiotioii,  as  regarded  testate  and  intestate  estates,  in  Wood  ▼.  Oraw/ordm 
18  Id.  626;  and  regarded  as  anthority  for  the  position  that  the  principles  oi 
the  common  law,  as  applicable  to  courts  of  special  jarisdiction,  shonld  not  be 
enforced  in  Georgia  in  their  stringency  in  reference  to  courts  of  probate,  ixk 
Hamilton  v.  Morelandt  15  Id.  346.  In  response  to  the  request  of  Judge 
Lumpkin,  in  the  principal  case,  the  legislature  passed  an  act  making  oourte 
of  ordinary  courts  of  general  jurisdiction:  Davie  v,  McDaniel,  47  Id.  200. 

Miscellaneous  Citatioks  of  Principal  Ca8r. — ^The  principal  case  wa» 
distinguished  in  Webb  v.  WUcher,  33  6a.  5Ci),  and  cited  to  the  following 
points:  That  any  judgment  rendered  by  a  court  that  has  jurisdiction  of  the 
cause  and  of  the  parties  binds  the  parties  until  set  aside,  notwithstanding 
the  existence  of  irregularities  in  the  proceedings  previous  to  the  judgment^ 
if  those  irregularities  are  such  as  may  be  waived:  Brctdwcll  v.  Spencer,  16  Qa. 
580;  that  a  grant  of  letters  of  administration  by  the  ordinary  without  taking 
bond,  though  erroneous,  would  not  make  the  grant  void  as  against  a  bonajide 
purchaser  without  notice  that  no  bond  was  given:  Cuyler  v.  Wayne,  64  Id. 
88;  that  rights  acquired  must  be  protected  until  displaced  by  a  direct  pro- 
ceeding in  the  court  where  the  order  or  judgment  was  rendered,  correcting 
or  setting  aside  such  order  or  judgment:  Peterman  v.  Walkins,  19  Id.  155;. 
that  the  oldest  deed  has  precedence  over  a  subsequent  deed,  when  neither  is 
registered  within  twelve  months  of  its  execution,  although  the  junior  deed  be 
tirst  recorded:  Roe  v.  Maund,  48  Id.  461. 


Batton  v.  Watson. 

[ISGeoboxa,  63.] 

fiviDKNCB  IS  NOT  Adhissible  AS  Part  OF  Res  Gbstjs,  ss  ft  general  role^ 
unless  it  grows  out  of  the  principal  transaction,  illustrates  its  character^ 
and  is  contemporaneous  with  it. 

To  Prove  that  Destruction  of  Will  was  Procured  bt  Undue  Ih- 
FLUENCE,  evidence  showing  what  took  place  in  the  sick-room  betweei^ 
the  time  the  will  was  sent  for  and  its  return  and  destruction,  and  also- 
showing  the  motive  by  which  the  party  exerting  the  undue  means  waa< 
influenced,  is  admissible  as  part  of  the  re«  gestcB, 

Is  Provino  that  Destruction  of  Will  was  Prooursd  bt  Undue  In- 
fluence, those  attempting  to  set  the  will  up  are  not  obliged  to  rely  upoi» 
the  testimony  of  the  principal  actor  in  the  supposed  fraud,  but  may  ahow 
the  facts  by  the  evidence  of  third  persons. 

If  Testator  was  Unduly  Influenced  by  Fear,  favor,  or  affection,  or  any* 
other  cause  unduly  exercised,  to  destroy  his  will,  and  such  undue  in* 
fluences  operated  as  a  pressure  and  restraint  upon  the  deceased,  under 
the  circumstances  in  which  he  was  placed  at  the  time,  so  as  to  take  away 
his  free  and  voluntary  mind  and  will,  and  so  continued  up  to  his  deaths 
the  will  will  be  set  up. 

Bbtant  Batton  and  Sarah  H.  Ooalson,  wife  of  Andrew  J.  Coal- 
son,  petitioned  for  letters  of  adminisiraiion  on  the  estate  of 
Andrew  J.  Coalson.  Watson  resisted  their  application,  on  the- 
ground  that  Coalson  had  executed  a  will,  and  had  been  com*- 
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pelled  to  destroy  it  a  short  time  before  his  death  by  the  threats 
and  undue  influence  of  Dr.  Patillo,  his  father-in-law.  Watson 
introduced  one  Tooke,  who  testified  that  he  had  drawn  up  the 
will,  which  was  duly  executed,  and  next  day  Patillo  sent  for 
him,  desiring  him  to  bring  the  will  with  him;  that  he  went  t(» 
Coalson's;  found  Dr.  Paiillo  and  his  wife  there;  gave  the  will 
to  Coalson,  at  his  request,  who  remarked  that  Dr.  Patillo  had 
kicked  up  such  a  fuss  he  would  have  to  destroy  the  will,  and 
the  law  would  be  his  will;  that  Dr.  Patillo  pronounced  the  will 
to  be  unjust,  and  spoke  angrily  to  both  witness,  and  Coalson;. 
that  Coalson  destroyed  the  will.  One  Everett  was  also  intro- 
duced to  prove  the  undue  influence.  His  testimony  is  stated  ii^ 
the  opinion.  The  charge  of  the  court  appears  from  the  opinion 
of  the  court.  The  jury  found  in  favor  of  the  proponent  of  tha 
will;  the  applicants  brought  error. 

Warren  and  Franks^  and  KUlen^  for  the  plaintiffs  in  error. 

a.  T.  Bailey  and  R.  P.  Hall,  corUra. 

By  Court,  Wabneb,  J.  The  first  assignment  of  error  in  this 
record  which  we  are  called  on  to  review  is  the  admission  of  the 
evidence  of  Alexander  Everett  to  the  jury,  as  to  the  conversa- 
tion  he  had  with  Dr.  Patillo  the  evening  the  will  was  destroyed. 

The  court  admitted  the  evidence,  on  the  ground  that  it  was 
part  of  the  res  gestae,  and  in  our  judgment  properly  admitted  it. 
This  species  of  evidence  is  not  admissible,  as  a  general  rule,, 
unless  it  grows  out  of  the  principal  transaction,  illustrates  it» 
character,  and  is  contemporaneous  with  it:  Carter  v.  Buchan- 
non,  8  Ga.  517;  1  Greenl.  Ev.,  sec.  108.  The  principal  trans- 
action here  is  the  destruction  of  Coalson's  will  by  the  undue  in- 
fluence and  interference  of  Dr.  Patillo.  The  will  was  executed 
on  the  twenty-fifth  of  June,  and  on  the  next  day,  after  the 
will  had  been  sent  for,  but  before  it  is  brought  to  Coalson^ 
the  witness* hears  loud  and  boisterous  talking  in  the  sick-room;, 
recognizes  the  voice  to  be  that  of  Patillo,  but  can  not  under- 
stand what  is  said.  Shortly  afterwards  witness  went  into  the 
sick-room,  and  Dr.  Patillo  invited  him  into  the  parlor,  wheik 
he  stated  ''he  just  had  learned  that  Coalson  had  made  a  will». 
cutting  off  Sarah;  that  it  was  not  such  a  will  as  he  had  ex- 
pected; that  he,  Patillo,  would  not  submit  to  it;  that  ho  would 
resist  it  at  the  threshold;  that  he  would  make  Sarah  sign  away 
what  was  given  to  her,  and  would  take  her  home,  and  support 
her  as  he  had  done;  that  she  should  not  have  a  dime  of  the 
property,  and  that  he  had  said  that  much  to  Jack.    Dr.  Patillo 
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seemed  excited/'  This  conyersation  was  intermediate  the  time 
the  will  had  been  sent  for  to  Tooke  and  its  return  to  Coal- 
son  the  same  evening.  When  Tooke  brought  the  will  to  GoalBon 
it  was  destroyed  by  him.  This  eyidenoe  tends  to  illustrate 
what  took  place  in  the  sick-room  when  the  witness  heard  the 
loud  and  boisterous  talking,  and  was  made  during  the  time  the 
will  was  sent  for  and  its  return;  therefore,  a  part  of  the  trans- 
action which  finally  resulted  in  the  destruction  of  the  will. 
These  declarations  also  went  to  show  the  motive  by  which  the 
party  charged*  with  having  exerted  the  undue  means  to  procure 
the  destruction  of  the  will  was  influenced.  It  was  uiged  on 
the  argument  that  Patillo  was  a  competent  witness  to  prove  the 
same  facts  to  which  Everett  testified.  The  reply  is,  that  Dr. 
Tatillo  is  the  principal  party  charged  with  having  procured  the 
-destruction  of  this  will,  and  those  who  are  attempting  to  set  it 
up  are  not  obliged  to  rely  upon  the  testimony  of  the  principal 
actoY  in  tl\e  supposed  fraud:  Bridge  v.  Eggleston,  14  Mass.  249 
(7  Am.  Dec.  209];  Davis  v.  Spooner,  3  Pick.  287;  Allen  v.  rhin- 
<xm,  11  Id.  310. 

There  was  no  error  in  admitting  the  copy  will  to  be  read  in 
•evidence,  on  the  testimony  of  Tooke  and  Shine,  as  to  its  being 
«  substantial  copy  of  the  one  destroyed. 

We  find  no  error  in  the  charge  of  the  court  to  the  jury.  The 
•charge  assumes  the  law  to  be,  that  if  the  testator  was  unduly 
induced  by  fear,  favor,  or  affection,  or  any  other  cause  unduly 
•exercised,  to  destroy  his  will,  and  such  undue  influences 
•operated  as  a  pressure  and  restraint  upon  the  deceased,  under 
the  circumstances  in  which  he  was  placed  at  the  time,  so  as  to 
take  away  his  free  and  voluntary  mind  and  will,  and  so  con* 
tinned  up  to  his  death,  then  the  will  ought  to  be  set  up.  The 
plaintiffs  in  error  certainly  have  no  just  ground  of  complaint 
Against  this  charge:  for  the  court,  in  our  judgment,  put  the 
•case  to  the  jury  in  a  pretty  strong  point  of  view  for  them.  Al- 
though the  jury  set  up  the  will  by  their  verdict,  yet  we  think 
it  is  extremely  doubtful  whether  the  deceased  did  not  intend 
after  all  to  die  intestate;  but  it  was  the  exclusive  province  of 
the  juiy  to  pass  upon  the  evidence  submitted  to  them,  and  hav- 
ing done  so,  we  have  no  legal  power  to  interfere  with  their 
verdict,  under  the  circumstances  disclosed  by  the  record  in  this 
iCase. 

Let  the  judgment  of  the  court  below  be  affirmed. 

ABMiasiBiLiTT  07  EviDKMOB  AS  Part  07  Ris  Gestjb:  See  Orwr.9  V. 
VnUed  SUUea  Mining  Co.,  56  Am.  Dec.  116;  McCartney  ▼.  State,  Id.  510| 
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Beck  Y.  Uhrieh,  63  Id.  607;  Walter  y.  CfemaiUt  Id.  491;  /msif  ▼.  Steanyar  Sen^ 
mlar,  64  Id.  305;  ATorcy  v.  SUme,  Id.  736. 

Undub  Intlusnob  AfncTmo  VAUDirr  ov  Willi:  8m  TVrry  y*  B^^ng- 
itMf  50  Am.  Deo.  423,  and  note. 


Logan  v.  Meohakios'  Bank. 

[18  OnBOXA,  901.] 

Br  CoMifON-LAW  Bulb  of  P&aoticb,  Sbybral  Actions  will  bb  Con- 
SOLIBATBD  into  One  when  the  same  plea  may  be  pleaded  and  the  same 
judgment  giyen  on  all  the  oonnts;  or  when  the  ooonts  are  of  the  same 
nature  and  the  same  judgment  may  be  given  on  them  all,  though  the 
pleas  may  be  difibrent. 

Edlb  ab  to  Consoudatino  Scits  under  oub  Praotiob  is,  that  when  the 
plaintiff  institutes  different  suits  upon  separate  and  distinct  notes  or  do- 
mands»  which  are  all  due,  and  may  be  joined  in  the  same  action  against 
the  same  defendant,  and  such  defendant  or  his  counsel  makes  it  satisfac- 
torily appear  to  the  court  that  the  defense  to  all  the  notes  or  demands  is 
the  same,  or  that  there  is  no  defense  to  them,  then  the  plaintiff  may  ha 
compelled  to  consolidate  them  into  one  action;  but  if  no  such  facts  are 
made  to  appear  to  the  court  below,  a  motion  to  consolidate  wiU  be  OYer- 
mled. 

MoTioir  to  oonaolidate  four  separate  actions  of  asswmpmi 
brought  by  the  plaintiff  on  four  several  bills  of  exchange  at 
different  times,  and  indorsed  to  the  plaintiff.  The  opinion  states 
the  facts. 

8,  T.  Bailey  ^  for  the  plaintiff  in  error. 

Oretiham^  contra. 

By  Court,  Wabhsb,  J.  This  was  a  motion  to  consolidate  the 
iBeyeral  suits  into  one,  which  were  brought  by  the  plaintiff 
against  the  same  defendants,  on  the  ground  that  the  several  de- 
mands sued  on  belonged  to  the  same  plaintiff,  and  were  all  due 
when  the  first  action  was  commenced.  The  court  refused  the 
motion,  on  the  ground  that  it  did  not  appear  that  the  cause  of 
action  in  each  declaration  was  the  same,  of  the  same  date,  and 
for  the  same  consideration. 

The  common-law  rule  of  practice  in  Great  Britain,  where 
special  pleading  is  aUowed,  undoubtedly  is,  that  when  the  same 
plea  may  be  pleaded  and  the  same  judgment  given  on  all  the 
counts,  or  when  the  counts  are  of  the  same  nature,  and  the 
same  judgment  may  be  given  on  them  all,  though  the  pleas  may 
be  different,  the  several  actions  will  be  consolidated  into  one: 
1  Ch.  PI.  196, 197.    In  this  state  special  pleading  is  not  al* 
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lowed  m  common-law  cases:  Prince,  442.  In  England  a  spe- 
cial issue  might  be  formed  on  each  count  in  the  declaration,  and 
a  special  verdict  found  thereon.  Under  our  practice  each  case 
is  carried  to  the  jury  and  tried  upon  the  petition,  process,  and 
answer,  and  a  general  verdict  found  upon  all  the  counts  con- 
tained in  the  declaration.  So  that,  if  the  different  causes  of 
action  might  be  joined  under  the  English  rule,  and  the  defend- 
ant should  have  separate  and  distinct  grounds  of  defense  to 
each  cause  of  action  so  joined  in  the  same  declaration,  it  would 
embarrass  him  very  much  in  making  that  defense,  under  our 
practice.  For  example,  the  plaintiff  holds  four  promissory 
notes  made  by  the  defendant  for  different  amounts  and  at  differ- 
ent times,  but  all  due  at  the  same  time;  he  institutes  suit 
thereon  in  one  declaration;  in  other  words,  he  consolidates 
them  in  one  action,  and  the  defense  to  one  is,  that  it  was  given 
for  a  negro  which  was  unsound.  The  defense  to  another  is,  that 
it  was  given  for  a  tract  of  land,  from  the  possession  of  which 
the  defendant  has  been  evicted.  The  defense  to  the  third  is^ 
that  it  was  given  to  compound  a  felony;  and  to  the  fourth,  that 
it  was  given  for  a  gaming  consideration.  Now,  if  the  plaintiff 
is  compelled  to  consolidate  all  the  notes  into  one  action,  he  will 
always  do  so,  and  the  defendant  will  necessarily  be  .compelled 
to  prepare  his  evidence,  and  go  to  trial  upon  the  several  issues 
made  by  his  several  defenses.  But  suppose  there  is  no  defense 
to  two  of  the  notes  sued  on,  is  the  plaintiff  to  be  delayed  until 
the  final  verdict  upon  the  notes  litigated  ?  The  rule  in  such 
cases  best  adapted  to  our  circumstances  and  system  of  practice 
is,  that  when  the  plaintiff  institutes  different  suits  upon  separate 
and  distinct  notes  or  demands,  which  are  all  due,  and  may  be 
joined  in  the  same  action  against  the  same  defendant,  and  such 
defendant  or  his  counsel  wiU  make  it  satisfactorily  appear  to  the 
court  that  the  defense  to  all  the  notes  or  demands  is  the  same,, 
or  that  there  is  no  defense  to  them,  then  the  plaintiff  may  be 
compelled  to  consolidate  them  into  one  action,  for  the  purpose 
of  avoiding  unnecessary  costs  to  the  defendant.  No  such  facta 
in  regard  to  the  defense  being  made  to  appear  to  the  court  be- 
low in  this  case,  the  motion  to  consolidate  was  properly  over-> 
ruled:  See  Thompson  y.  Shepherd,  9  Johns.  262. 
Let  the  judgment  of  the  court  below  be  affirmed. 


GoiraoLEDATioN  Of  AonoKS. — '*  This  expresBion  applies  to  a  mode  of  proceed* 
ing  applies  ble  where  several  actions  are  pending  in  the  same  conrt,  between  the 
same  parties,  and  involving  the  same  question.  Under  each  ciroomstances, 
the  court  may  direct  that  one  cause  only  shall  proceed  to  trial,  and  the  other* 
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«liallf<dlow  the  event  of  that;  or  in  eome  joriadictions,  that  all  the  actions  be 
•conBolidated  into  one,  and  prooeed  to  trial  and  judgment  as  one  suit."    Ab- 
l)ott's  Law  Diet.,  tit.  Conadidation  of  Actiona.    Hie  consolidation  of  actions 
is  not  a  matter  of  right,  bat  rests  in  the  soond  discretion  of  the  court:  PowdL 
T.  Oray,  1  Ala.  77;  Lewis  v.  DatM,  45  Ga.  124;  Woodward  v.  ^rott^  19  N.  T. 
Week.  Dig.  125;  Bwmham  v.  Dolling,  13  N.  J.  Eq.  810;  Worik^  v.  CfhaUt^ 
10  Rich.  141;  McBae  v.  Boaa,  3  Rand.  481;  Beach  v.  Woodyard^  5  W.  Va. 
1231;  WyaU  v.  Thompwm,  10  Id.  645;  BUtchv,  Chicago  etc.  B.  R.  Cb.,  44  Wis. 
■593;  Afidrew  ▼.  Spear,  4  DilL  470;  and  its  discretion  will  not  be  interfered 
with  unless  abased:  Lewis  v.  DarUel,  supra.     In  the  great  nnmber  of  cases 
the  motion  for  consolidation  comes  from  the  defendant,  and  a  court  can  con- 
eolidate  actions  without  the  consent  of  the  plaintiff:  Bumham  ▼.  Dolling, 
13  N.  J.  Eq.  310;  but  it  would  not  consolidate  without  the  consent  of  the  de- 
fendant: Oroff  y.  Musser,  3  Serg.  &  R.  262.    It  was  held  in  Amos  v.  Chadwick, 
L.  R. ,  4  Ch.  Di  v^. ,  869,  that  a  court  could  consolidate  only  at  the  instance  of  the 
defendants,  and  not  on  the  application  of  the  plaintifEs;  but  under  the  New 
York  revised  statutes  the  application  may  be  made  by  the  plaintiff  as  well  as 
by  the  defendant:  Briggs  v.  OawU,  2  Abb.  Pr.  77;  S.  C,  4  Duer,  664;  see  also 
Powell  V.  Gray,  1  Ala.  77.    The  proper  mode  of  bringing  the  motion  on  is  by 
a  rule  to  show  cause  why  the  actions  should  not  be  consolidated:  AfeBae  ▼. 
Boast,  3  Rand.  481;  Beach  v.  Woodyard,  5  W.  Va.  231;  WyaU  ▼.  Thompson^ 
10  Id.  645;  and  it  should  be  made  after  the  declaration  and  before  the  plea: 
Worthy  V.  Chalk,  10  Rich.  141;  although  if  the  causes  of  action  are  admitted 
or  certainly  ascertained  by  affidavit,  it  may  be  made,  it  seenu,  at  the  return 
term  of  the  Writ:  Id. ;  but  the  motion  is  made  too  late  when  not  made  until 
the  trial:  Eleventh  Ward  Savings  Batik  v.  Hay,  8  Daly,  328;  in  Booth  \. 
Payne,  1  DowL,  N.  S.,  348,  however,  where  there  were  two  actions  betweea 
the  same  parties  on  different  bills  of  exchange,  the  court  consolidated  them 
after  issue  joined  and  notice  of  trial  given,  upon  the  payment  of  all  the  costs 
of  the  second  action. 

It  may  be  stated  as  a  general  rule  that  where  several  actions  are  brought 
by  the  same  plaintiff  against  the  same  defendant  on  the  same  transaction,  and 
where  the  same  general  defenses  would  be  made  in  each,  the  court  may  on  an 
application  properly  made  order  the  actions  to  be  consolidated:  Evans  v. 
SmiUi,  3  West  Coast  Rep.  213;  Howard  v.  Chamberlain,  64  Oa.  684;  Tarpley  v. 
CoipuU,  65  Id.  257;  Benitey  v.  0<xy,  67  Id.  667;  Crawford  v.  French,  ^  Tex. 
436;  Beachv.  Woodyard,  5  W.VtL.  231;  WyaU  v.  Thompson,  10 Id.  645;  An- 
drews V.  Spear,  4  DilL  470;  Soloman  v.  Belden,  12  Abb.  N.  C.  58;  BrewsUry. 
Steioart,  3  Wend.  441;  Cecil  v.  Brigges,  2  T.  R.  639.  And  in  the  following 
eases  the  actions  have  been  consolidated:  where  two  actions  were  brought 
upon  an  administration  bond  under  the  statute  to  recover  two  several  claims 
in  favor  of  the  same  plaintiff:  People  v.  McDonald,  1  Cow.  189;  where  an  at- 
torney did  different  kinds  of  professional  work  for  a  client,  and  after  all  the 
business  was  transacted  sent  in  a  biU  for  one  part  of  the  business,  and  sub- 
sequently sent  in  a  bill  for  the  other  part,  and  commenced  an  action  for  the 
first  part  of  the  business  before  the  expiration  of  the  month  in  respect  of  the 
delivery  of  the  second  bill,  and  after  the  expiration  of  the  month  commenced 
an  ac  tion  for  the  other  part:  UeardsaU  v.  Cheatham,  27  L.  J.  Q.  B.  367;  where 
plaintiff  brought  two  actions  for  goods  sold,  one  as  surviving  partner  and  the 
other  in  his  individual  name:  McCartney  v.  Hubbell,  52  Wis.  360;  where  dis- 
tinct actions  brought  by  several  assignees  against  one  defendant  present  a 
complication  both  in  the  subject-matter  and  in  the  parties  rarely  met  with: 
Brown  v.  Distria  qf  Columbia,  17  Ct  of  CI.  303;  where  three  distinct  aoita 
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are  prooeeding  in  favor  of  different  parties  on  the  same  claim,  two  of  them 
for  the  whole  claim  and  the  third  for  a  large  part  thereof  agidnst  the  same 
defendant,  and  the  trial  in  each  case  woald  involve  an  investigation  Into 
long  and  complicated  accounts  running  through  a  series  of  years  to  the  amount 
of  hundreds  of  thousands  of  dollars:  WiUon  v.  Riddle^  43  Oa.  009;  and  in 
Prior  V.  Kelly ^  4  Yeates,  128»  five  suits  on  bonds  were  consolidated  into  three 
on  obligations. 

The  party  moving  to  consolidate  the  actions  must  show  by  affidavit  that 
the  questions  to  be  tried  are  substantially  the  same:  Dunn  v.  i/ioson,  7  Hill, 
154;  Soloman  v.  Beldtn^  12  Abb.  N.  C.  58;  and  that  no  defense  is  intended, 
or  that  the  defenses  are  substantially  the  same:  Dunning  v.  BcmJc  of  Auburn^ 
10  Wend.  23;  WUHnaon  v.  Johnson,  4  Hill,  46.  But  where,  on  an  appli- 
cation to  consolidate  a  number  of  actions,  the  causes  of  action  and  the- 
grounds  of-  defense  appear  prima  facie  to  be  the  same,  it  is  not  a  sufficient 
answer  that  possibly  the  position  of  some  of  the  parties  might  be  differant 
and  raise  different  questions  (especially  if  such  questions  will  be  only  as  to 
the  amount  of  the  respective  liabilities),  although  the  extent  of  the  oonsoii* 
dation  must  depend  upon  the  circumstances:  Syer*  v.  PichangiU^  27  L.  J.^ 
Exch.  5. 

Actions  upon  negotiable  instruments  have  been  frequently  consolidated. 
Thus  in  Ramsey  v.  Wynkoop^  1  Yeates,  5,  seven  suits  upon  protested  bills  of 
exchange  were  consolidated;  and  in  Merrihen  v.  Taylor^  1  Browne,  app. 
Ixvii.,  three  actions  between  the  same  parties  on  three  separate  promissory 
notes  were  consolidated;  and  so  were  separate  suits  on  the  same  note  against 
two  joint  and  several  promisors:  Poston  v.  W%U%am»,  8  Tex.  281;  so  also  were 
separate  actions  brought  by  the  same  plaintiff  against  the  same  defendant,  on 
several  certificates  of  indebtedness  for  the  same  consideration  maturing  at 
the  same  time,  or  all  due  when  the  suits  are  commenced:  Lee  v.  Kearney 
Committee,  42  N.  J.  L.  543.  And  where  a  party  sues  on  a  bill,  and  after  the 
action  is  commenced  another  bill,  accepted  by  the  same  defendant,  of  which 
he  is  the  holder,  is  dishonored,  and  he  brings  a  second  action  on  that,  the 
court  will  on  application  direct  a  consolidation:  Oldershaw  v.  TregweU,  3  Car. 
&  P.  58;  but  generally  where  separate  actions  are  brought  on  notes  for  dif- 
ferent amounts,  drawn  or  payable  at  different  dates,  consolidation  will  not 
be  ordered:  Oaulden  v.  Sheliee,  24  Ga.  438;  Thompson  v.  Shepherd,  9  Johns. 
262;  Worley  y.Olentivorth,  10  N.  J.  L.  241;  Bine  v.  Kelly,  7  Jones  L.  266; 
Bank  of  Alexandria  v.  Young,  1  Cranch  C.  Ct.  458;  see  also  Ounnack  v. 
Onndry,  1  Chit.  709;  although  the  parties  are  the  same  in  each,  and  each 
note  was  payable  before  any  one  of  the  suits  was  brought:  Bank  of  Alex-- 
andria  v.  Young,  supra.  And  where  the  plaintiff  brings  two  summary  pro- 
cesses upon  two  distinct  notes  against  the  same  defendant,  the  court  will  not 
consolidate  them  if  the  amount  of  both  notes  exceeds  the  summary  jurisdic- 
tion: Parrot  v.  Green,  1  McCord,  531;  see,  however,  BcoU  v.  Broum,  I  Nott  & 
M.  417,  note;  and  in  Planter^  Bank  v.  Cowing,  2  Id.  438,  and  Rich  v.  Kiser, 
61  Ga.  370,  a  similar  principle  was  held. 

Generally  where  the  actions  are  between  different  parties,  they  will  not 
be  consolidated:  Scott  v.  Cohen,  1  Nott  &  M.  413;  JIartman  v.  Spiers,  87 
N.  C.  28;  although  the  same  evidence  was  used  in  each:  Bones  v.  NaHonai 
Exch,  Bank,  67  Ga.  339;  thus  where  the  debts  constituting  the  several  causes 
of  action  were  guaranteed  by  different  persons,  so  that  the  question  of  their 
liabilities  would  be  embarrassed  by  joining  the  actions,  consolidation  will  b« 
refused:  Potter  v.  PatUngille,  8  Abb.  Pr.,  N.  S.,  189;  so  would  it  be  where 
the  plaintiff  had  brought  ten  separate  actions  of  indibUaius  assumpsit  against 


Feb.  1853.]        Looan  v.  Mechanics'  Bank.  61i 

ten  sepante  defendants  for  certain  toIlB,  port  dues,  anchorage,  bnoyage,  and 
other  dnticfl  alleged  to  be  incurred  by  them  individually  as  commanders  of 
their  respective  vessels,  although  it  was  sworn  that  the  actions  were  brought 
in  respect  of  the  same  right,  and  that  the  trial  of  one  would  decide  all:  ScUt- 
€Lsh  V.  Jachman^  1  Dow.  &  L.  851;  and  where  eight  separate  actions  were 
brought  against  a  steam  navigation  company  by  eight  passengers  for  a  breach 
of  contract  in  supplying  them  with  a  less  commodious  passage  than  con- 
tracted for:  WeeArook  v.  A,  R,  M.  8.  N.  Co.,  14  0.  K  113;  and  where 
four  several  declarations  in  trespass  were  filed  against  four  diffei«nt  persons, 
*  although  there  was  an  affidavit  that  the  trespass,  if  any,  was  committed  by 
all  jointly:  Bayly  v.  Raby,  1  Stra.  420.  And  suits  brought  upon  distinct 
causes  of  action  will  not  be  consolidated:  Wallace  v.  Eldredge,  27  Cal.  498; 
although  it  was  held  in  Wilkinson  v.  Johnson,  4  Hill,  40,  that  it  was  no  ob- 
jection that  the  actions  were  based  on  different  transactions,  provided 
no  defense  was  intended,  or  the  questions  to  be  tried  were  identical;  but 
where  several  pleas  are  requisite,  they  can  not  be  consolidated:  Scuracini  v. 
^ner.  Comb.  244;  nor  can  they  be  where  the  second  action  involves  inquiry 
into  numerous  issues  not  embraced  in  the  first  action:  Woodward  v.  Frosty 
19  N.  Y.  Week.  Dig.  125;  nor  where  the  plaintiff *s  different  proceedings  ar» 
against  different  funds  of  the  defendant,  to  satisfy  separate  and  distinct  liens: 
Beach  v.  Woodyard,  5  W.  Va.  231 ;  Wyatt  v.  Thompson,  10  Id.  645.  Nor  can 
two  several  writs  of  scire  facias  to  revive  two  several  executions  by  the  same 
plaintiff  against  the  same  defendant  be:  MicUe  v.  Brewer,  8  N.  J.  L.  85;  nor 
cross-actions:  Harris  y,  Sweetland,  48  Mich.  110.  And  a  plaintiff  may  sue 
on  all  or  only  a  part  of  the  demands  he  may  have  against  the  same  defendant 
before  a  justice  of  the  peace,  and  he  can  not  be  compelled  to  consolidate  hia 
actions  after  he  may  have  sued  on  several  demands:  Barnes  v.  Holland,  9 
Mo.  47;  nor  can  he  be  where  he  filed  two  declarations  against  the  name  de- 
fendants, one  of  them  for  right  of  way  from  one  part  of  a  close  to  one  part  of 
a  town,  and  the  other  for  another  way  from  another  part  of  the  close  to 
another  part  of  the  town:  Afynot  v.  Bridge,  2  Stra.  1178;  nor  will  an  action 
of  trespass  against  a  railroad  company  for  a  trespass  to  land  in  building  and 
maintaining  its  road  thereon  without  license  or  condemnation  be  consoli- 
/lated  with  an  appeal  in  a  proceeding  by  the  company  to  condemn  the  land: 
ftlesch  V.  Chicago  eU.  B,  R.  Co,,  44  Wis.  593.  In  Smith  v.  Crabb,  2  Stra. 
1149,  it  was  held  that  declarations  in  ejectment  would  not  be  consolidated; 
but  such  declarations  were  consolidated  where  substantially  the  same  ques- 
tions were  involved,  in  Jackson  v.  Riiles,  5  Cow.  282;  Den  v.  KimbU,  9  N.  J. 
L.  335;  but  in  Reid  v.  Dodson,  1  Overt.  396,  where  a  joint  action  of  eject- 
ment was  brought  against  two  defendants,  and  docketed  by  the  clerk  as  two 
suits,  and  the  defendants  pleaded  separately,  a  motion  for  consolidation  by 
the  plaintiff  was  refused.  Actions  for  partition  of  land  situated  in  different 
counties  will  not  he  consolidated:  Mayor  v.  Coffin,  90  N.  Y.  312;  Maijor  v. 
Mayor,  64  How.  Pr.  230;  S.  C,  11  Abb.  N.  C.  367;  27  Alb.  L.  J.  135;  nor 
will  actions  for  the  foreclosure  of  mortgages:  Lockwood  v.  fbx,  8  Daly,  127; 
and  motions  to  consolidate  tithe  suits  have  been  refused:  Foreman  v.  South* 
wood,  8  Price,  672;  Manchester  College  v.  Isherwood,  2  Sim.  476. 

Separate  actions,  one  against  a  husband  and  wife  for  words  by  the  wife» 
and  the  other  against  the  husband  alone  for  words  by  himself,  can  not  be  con- 
solidated: SwUhin  V.  Viucent,  2  Wils.  227.  Nor  can  two  actions  for  libel,  ona 
against  thcT  editor  and  the  other  against  the  proprietor  of  a  newspaper,  al- 
though it  appear  that  both  actions  are  for  the  same  libel,  the  declaration  in 
each  and  the  pleaa  in  each  the  same,  and  there  are  substantially  the  same 
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qnestioiis  and  defenaee  in  each:  Cooper  v.  Weed,  2  How.  Pr.  40.  Bnt  when 
the  plaintiff  brought  at  one  time,  and  against  the  same  defendants,  a  separata 
«ction  in  each  of  the  counties  of  the  state  for  one  and  the  same  libel,  which 
was  published  in  the  county  in  which  all  the  parties  resided,  the  motioii 
tnust  be  granted,  and  it  is  properly  made  in  the  county  in  which  all  the  par* 
ties  resided:  Perqf  t.  Seward,  6  Abb.  Pr.  326.  Three  penal  actions  in  assault, 
lottery,  and  false  imprisonment  were  ordered  to  be  reduced  into  one,  it  ap- 
f)earing  upon  the  face  of  the  declarations  that  they  were  all  for  one  and  the 
same  fact,  in  each  the  plaintiff  declaring  against  one  of  the  defendants  for 
an  assault,  etc.,  aimtd  cum  the  other  two:  Catlinv,  EUioU,  Barnes,  341.  But 
the  court  refused  to  consolidate  three  penal  actions  for  bribery  by  the  same 
plaintiff  against  the  same  defendant,  there  being  forty  instances  of  bribery 
declared  upon  in  each  action:  Benton  v.  Praed,  1  Smith,  423.  In  New  Hamp- 
shire it  is  not  the  practice  to  consolidate  actions  between  the  same  parties 
brought  at  the  same  term,  but  to  so  limit  the  costs  in  cases  where  several 
actions  between  the  same  parties  might  have  been  joined  in  one  as  to  do  jus- 
tice and  prevent  oppression  by  any  unnecessary  accumulation  of  costs:  Cttrite 
V.  BaUiwiii,  42  N.  H.  39& 

Where  two  suits  are  consolidated,  they  constitute  thereafter  but  one  suit, 
-and  it  makes  no  difference  that  the  plaintiff  in  one  suit  is  the  defendant  in 
the  other:  Castro  v.  WhUlock,  15  Tex.  437.  But  the  evidence  in  one  case  is 
t\ot  admitted  into  another:  Lofland  v.  Coward,  12  Heisk.  646.  And  the  con- 
fK)lidation  will  not  defeat  the  right  to  dismiss  as  to  one  or  more  of  the  original 
reuses  of  action:  Young  v.  Orand  Trunk  R,  R,,  9  Fed.  Rep.  348.  And  in 
Masson  v.  Anderson,  3  Baxt.  290,  it  was  held  that  it  had  no  other  effect  than 
to  hear  the  cases  consolidated  at  the  same  time,  that  the  issues  remained  in 
the  pleadings  as  they  were  before,  and  between  the  same  parties,  and  were  to 
be  determined  as  if  the  cases  had  been  heard  separately.  The  costs  on  the 
motion  will  be  granted  if  the  motion  prevails:  Bank  of  V,  S.  v.  Strong,  9 
Wend.  451;  Cecil  y,  Brigges,  2  T.  R.  639.  But  the  court  can  only  direct  tUe 
costs  of  the  rule  to  be  paid  by  the  plaintiff,  and  must  leave  the  general  costs 
to  abide  the  results:  Bine  v.  Kelly,  7  Jones  L.  266. 

Chancery  has  ordinarily  no  power  to  interfere  with  the  rights  of  parties  in 
invitum  by  an  order  directing  the  consolidation  of  independent  suits  of  purely 
equitable  cognizance:  Knight  Bros,  v.  Ogden  Bros.,  3  Tenn.  Ch.  409.  And 
in  Forman  v.  Blake,  7  Price,  654,  it  was  held  that  causes  in  equity  could  not 
be  consolidated,  and  Richards,  chief  baron,  said:  **  I  never  heard  of  an  order 
in  the  course  of  my  experience  for  consolidating  causes  in  equity;  nor  can  I 
perceive  upon  what  principle  it  can  be  done.  There  are  many  reasons  why 
it  should  not;  and  if  it  be  the  practice,  it  ia  extraordinary."  This  rule  has, 
however,  been  changed,  and  instances  of  the  consolidation  of  suits  in  equity 
are  numerous,  and  it  has  been  held  that  the  rules  for  consolidation  are  alike 
in  law  and  equity:  Beach  v.  Woodyard,  5  W.  Va.  231;  Wyatt  v.  Thompson, 
10  Id.  645.  Federal  courts  also  may  order  consolidation  of  actions:  Desty's 
Federal  Procedure,  sec.  921.  They  may  make  this  order  if  the  same  ques- 
tions substantially  are  involved,  although  there  are  different  defendants,  and 
•even  where,  in  consequence,  the  defendants  will  be  brought  into  antagonism; 
if  one  of  the  causes  of  actions  sounds  in  tort  and  the  other  in  contract,  sep- 
arate judgments  may  be  rendered:  Keep  v.  Indianapolis  A  SU  L»  R,  R,  Co,^ 
10  Fed.  Rep.  454. 


_--i 
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BeALL   V.  BliAEE. 

[IS  Omouau,  317.] 

Ifna  IsamavhAxnoB  nr  Pbogbdinos  abb  Cokbd  sr  Affbabaitos  uid 
pleading;  and  objection  thoold  be  made  the  fint  opportonity  the  parly 
haa  to  bring  hia  oomplaant  before  the  oonrt^  and  before  the  party  commit- 
ting the  eiror  haa  taken  any  farther  atep  in  the  canae. 

if  Dkfsot  Totally  Inyalibatbs  Pbocxeddtos,  the  def andant  may  at  any 
time  apply  to  aet  them  aaide,  even  though  the  defendant  be  in  ezecntion. 

Hna  Ibuboulabitt  in  Pbocbbbikos  hat  bi  Waiyxd,  bat  »  oompleta 
defect  can  not  be  waived. 

Waiteb  of  Pbocbss  Ck>NTiMFLATBD  BT  AoT  OF  1840  ia  one  to  be  made 
at  the  commencement  of  the  sait,  and  before  the  same  ia  broaght  into 
coart  and  filed  with  the  clerk,  and  intends  an  aotoal  waiver,  and  not  one 
that  is  implied  by  appearance  and  pleading. 

fteRTiOB  CAN  NOT  Rbnbbb  Pbocxss  Qpebatiyb  whlch  ia  ao  ntterly 
vitiated,  with  or  vrithont  appearance,  with  or  without  the  oonaent  of  the 
defendant,  as  to  be  nnll  and  void. 

Qbioinal  Pboof  to  ScrpFLT  Fatal  Dbtbot  jv  PBociBDiHas  ao  aa  to  re- 
tain defendant  in  cnstody  nnder  the  execntion  npon  which  he  haa  been 
4urreBted  will  not  be  allowed  where  the  defendant  movea  to  vacate  the 
judgment  on  the  ground  that  it  appeared  from  the  record  in  the  caaa 
that  no  process  had  been  attached  to  the  original  declaration,  and  where^ 
up  to  the  time  the  motion  waa  made,  no  attempt  was  ever  made  to  make 
it  appear  that  proceas  was  attached  to  the  original  writ. 

MonoH  to  yacaie  a  judgment.    The  opinion  states  the  case. 
WkilUe  and  Hardeman^  for  the  plaintiff. 
Buiheffbrd  and  Hunter,  contra. 

By  Oourty  Lumpkih,  J.  The  record  in  this  case  is  Tolnminons; 
still  the  facts  necessary  to  the  decision  of  the  points  made  in 
the  bill  of  exceptions  are  few. 

Nathaniel  H.  Beall,  as  executor  of  Bebecca  Bostwick,  de- 
ceased, caused  Samuel  B.  Blake  to  be  arrested  on  a  ca.  sa.  ptuv 
porting  to  have  issued  upon  a  judgment  in  Bibb  superior  court. 

The  defendant  moved  to  vacate  this  judgment,  upon  the 
:ground  that  it  appeared  from  the  record  in  the  case  that  no 
process  had  been  attached  to  the  declaration  by  the  derk,  and 
that  there  was  no  evidence  thereon  that  the  writ  had  ever  been 
-49erved  by  the  sheriff,  or  that  service  had  been  acknowledged  by 
the  defendant. 

It  seems  that  while  the  common-law  action  was  pending,  Blake^ 
the  defendant,  filed  a  bill  enjoining  the  proceeding;  that  a  ver- 
dict and  decree  were  rendered  against  him  on  the  bill,  and  that 
:«fterwaxds,  to  wit,  in  July,  1860,  when  Beall  moved  in  the  com- 

«ion-law  suit  the  declaration  was  lost,  and  thereupon,  npon  the 
Am.  Dsa  voc.  i.vnj~a 
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application  of  tiie  plaintiff,  Beall,  the  court  passed  the  follow- 
ing order:  "  It  appearing  to  the  court  that  the  original  declar- 
ation in  the  case  has  been  lost,  and  that  the  within  is,  in  sub* 
stance,  a  true  copy,  it  is  ordered  that  the  same  be  established 
in  lieu  of  the  original,  and  received  and  used  as  such,  and  that 
the  cause  do  proceed." 

The  copy  thus  established  is  contained  in  the  transcript  of 
the  record  sent  up  to  this  court.  It  contaius  neither  process 
nor  service.  Upon  this  copy  a  confession  of  judgment  was 
entered  by  the  Messrs.  Hines,  attorneys  for  Blake,  for  the 
plaintiff's  demand,  together  with  cost  of  the  suit. 

At  July  term,  1851,  twelve  months  after  the  foregoing  order 
was  taken,  and  after  judgment  had  been  entered  up  against 
the  defendant,  another  ex  parte  order  was  taken,  which  is  iik 
these  words:  *'  It  appearing  to  the  court,  that  in  establishing  a 
copy  writ  in  the  case  of  Nathaniel  H.  Beall,  executor,  etc., 
against  Samuel  R.  Blake,  it  was  omitted  to  enter  a  copy  of  the 
service  by  the  sheriff,  and  also  the  process,  it  is  now  ordered 
that  the  clerk  of  this  court  do  make  said  entries  on  said  copy' 
writ,  nunc  pro  tunc," 

After  hearing  argument,  the  circuit  judge  decided  that  the 
judgment  on  which  the  ca.  sa.  issued  was  null  and  void,  on  the 
ground  that  it  did  not  appear  from  the  record  or  papers  of  file 
that  there  ever  was  a  process  attached  to  the  original  declara- 
tion, or  that  the  same  had  been  waived  by  the  defendant. 
Neither  did  it  appear  that  process  had  yet  been  attached  to  the 
established  copy,  or  waived,  or  that  either  the  original  or  copy 
was  ever  served  upon  the  defendant,  or  waived  by  him;  and 
that  the  several  orders  taken  to  perfect  the  pleadings  and 
record  in  said  cause  do  not  purport  to  give,  nor  do  they  give, 
authority  to  any  one  to  attach  process  to  the  original  declaratioa. 
or  to  the  copy  established  in  lieu  thereof. 

To  this  judgment,  as  well  as  to  the  refusal  of  the  oourt  to  per-^ 
mit  the  'paxtj  at  the  time  of  the  hearing  to  go  into  original  proof, 
that  process  was  in  fact  attached  to  the  original  declaration,  and 
that  the  defendant  was  duly  served  by  the  sheriff,  Beall,  by  his 
attorneys,  excepted. 

The  act  of  1799,  after  prescribing  the  manner  in  which  pro« 
cess  shall  be  sued  out  and  returned,  declares  that  all  process 
issued  and  returned  in  any  other  manner  shall  be  null  and  voidr 
Prince,  420,  421. 

Now,  it  is  contended  that  this  objection  oomes  too  late,  and 
that  all  irregularities  are  cured  by  appearance  and  pleading. 
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We  do  not  question  this  position.  It  is  sonnd  law:  Knox  t. 
Summers,  3  Cranch,  498;  Bowleg  y.  Stoddard,  7  Johns.  209;  Tub- 
hervUle  v.  Long,  3  Hen.  &  M.  309.  But  simple  irregularities  are 
not  complained  of  in  this  case,  but  a  defect,  which  vitiates  the 
proceedings  in  toto.  And  the  distinction  in  numerous  cases  by 
this  and  all  other  courts  is,  that  objections  or  applications  to 
set  aside  proceedings  for  irregularities  should  be  made  the  first 
opportunity  the  party  has  to  bring  his  complaint  before  the 
court,  and  before  the  party  committing  the  error  has  taken  any 
further  step  in  the  cause:  Downes  y.  WWierington,  2  Taunt.  243; 
Evans  v.  Rogers,  1  Ga.  463. 

But  if  the  defect  totally  invalidates  the  proceedings,  the  de- 
fendant may  at  any  time  apply  to  set  them  aside,  even  though 
the  defendant  be  in  execution:  Sellon's  Pr.,  Am.  ed.,  101;  Hus» 
sey  V.  Wilson,  5  T.  R.  254;  Jhylor  v.  Phillips,  3  East,  156;  Ken- 
worthy  v.  FeppicU,  4  Barn.  &  Aid.  288;  Sogers  y.  Jenkins,  1  Bos. 
&  Pal.  383;  Stevenson  v.  Danvers,  2  Id.  110;  FooU  v.  Goare,  Id. 
589;  Harris  v.  MvUet,  1  Taunt.  59;  Ycmng  v.  Wilson,  5  Id.  664; 
Wickham  v.  Mealing,  2  Price,  9;  Osborne  v.  Taylor,  1  Chit.  400; 
Anon.,  2  Id.  237,  239. 

Another  distinction  deserving  of  notice,  and  established  by 
the  works  on  pleading  and  practice,  as  well  as  the  adjudicated 
cases,  between  a  mere  irregularity  and  a  complete  defect  in  the 
proceedings  is,  that  the  former  may  be  waived  by  the  adverse 
party,  but  not  the  latter. 

We  are  clear,  therefore,  that  the  defect  in  this  case  was  not 
cured  either  by  the  admissions  of  the  defendant  in  his  bill  in 
chancery  that  suit  was  pending  against  him  at  law,  or  the  con- 
fession of  counsel  for  him  in  said  suit. 

Nor  is  the  plaintiff  aided,  in  our  judgment,  by  the  act  of  1840, 
which  declares,  "  that  whenever  a  defendant  to  a  suit  in  law  or 
equity  in  this  state  acknowledges  service  and  waives  process,  it 
shall  not  be  necessaiy  for  the  clerk  to  attach  a  process:"  Cobb's 
New  Dig.  363.  The  waiver  contemplated  by  this  statute  is  one 
obviously  to  be  made  at  the  commencement  of  the  suit,  and 
before  the  same  is  brought  into  court  and  filed  with  the  clerk, 
and  it  evidently  intends  an  actual  waiver,  and  not  that  which  is 
implied,  as  at  common  law,  by  appearance  and  pleading. 

Service  might  be  inferred  from  appearance  and  pleading,  but 
it  can  not  render  process  operative,  which  is  so  utterly  vitiated, 
with  or  without  appearance,  with  or  without  the  consent  of  the 
defendant,  as  to  be  declared  "  null  and  void." 

Now,  how  stands  the  record,  so  far  as  the  attempt  \um  beoD 
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made  to  onre  this  defect?  The  first  order,  taken  at  the  July 
term,  1850,  was  to  establish  a  copy  of  the  declaration  only.  No 
mention  is  made  whatever  of  the  process  or  service.  The  next 
order,  taken  a  year  afterwards,  and  without  notice  to  the  defend- 
ant, directs  the  clerk  to  make  these  additions  to  the  copy,  as  a 
thing  which  had  been  omitted  to  be  done  under  the  first  order. 
But  the  record  shows  that  no  proof  was  ofiered  when  that  order 
was  taken,  that  any  process  ever  was  attached  to  the  original 
declaration,  or  that  service  was  perfected  thereon.  Nor  did  the 
order  direct  these  deficiencies  to  be  supplied.  It  simply  author- 
ized the  substitution  of  the  copy  writ  in  lien  of  the  original, 
which  was  done.  Now,  while  all  presumptions  will  be  made  in 
favor  of  the  judgments  of  courts  of  general  jurisdiction,  we  can 
not  presume,  in  the  face  of  the  facts  as  verified  by  the  record 
itself,  that  that  was  done,  which  was  not  even  attempted  to  be 
done.   This,  instead  of  sustaining  the  order,  would  be  to  add  to  it. 

And  up  to  the  time  when  application  was  made  to  vacate  thia 
judgment,  no  attempt  ever  was  made  to  make  it  appear  that 
process  was  attached  to  the  original  writ.  Nor  did  the  order 
establishing  a  copy  in  lieu  of  the  lost  declaration  profess  to 
adjudicate  that  process  was  or  was  not  attached  by  the  derk. 
Had  this  been  done,  and  the  clerk  had  omitted  to  attach  a  copy 
of  the  process,  as  directed  by  the  court,  a  nunc  pro  tunc  order 
might  have  been  awarded  to  supply  the  omission,  which  would 
relate  back  to  the  time  when  it  should  have  been  entered,  and 
thus  sustain  the  judgment  upon  which  this  execution  against  the 
body  of  the  debtor  has  been  issued.  But  the  record,  I  repeat, 
utterly  disproves  any  such  assumption.  And  the  attempt,  at 
this  late  day,  to  resort  to  original  proof  to  supply  the  defect  in 
the  proceedings,  so  as  to  retain  the  defendant  in  custody  under 
the  execution  upon  which  he  has  been  already  arrested,  can  not 
be  sanctioned. 

Judgment  a£Srmed. 

Service  of  Vom  Writ,  and  Judgmekt  tberxok,  Etfbct  or:  See  Oair^ 
land  V.  BrUton,  62  Am.  Dec  487;  /Voac/i  v.  SMumpf,  47  Id.  665. 

Appearance  and  Pleading  withoot  Objbctino  to  Want  or  Sum- 
dXNOT  OF  Process,  Effect  of:  See  Cartwright  v.  Chabert,  49  Am.  Deo.  742; 
LiUle  v.  LitOej  32  Id.  317;  Hanna  ▼.  McKentU,  43  Id.  122.  The  prinoiiNa 
case  was  cited  to  the  point  that  the  absence  of  process  complying  sabstantially 
with  the  requisites  of  the  act  of  1799  was  a  fatal  defect^  which  could  not  be 
dispensed  with  by  acknowledgment  of  service  or  appearing  and  pleading,  in 
lAUie  V.  Ingram^  16  6a.  198. 

Incurable  Defect  with  Respect  to  Process  is  one  for  which  the  conrft 
is  bound  to  dismiss  the  suit,  but  such  a  defect  per  ae  does  not  make  tho  rail 
stand  ilismiaaed:  Wynn  v.  Booker^  22  Oa.  362,  citing  the  principAl 
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Hawkins  v.  Statb. 

[18  GXOBOIA,  829.] 

I>BfKin>A]m  IVDiCTED  fOB  Affeay  ABE  TO  BX  Tbixd  Toorhkb»  and 
for  the  parposMof  the  trial  and  in  making  their  defenae  are  to  be  oon- 
■idered  aa  having  one  common  interest;  conaeqnently  each  defendant  wiD 
not  be  allowed  seven  peremptory  challengea,  and  if  one  of  the  defendanti 
has  introduced  evidence  in  hia  behalf  the  state  haa  a  right  to  condnd^ 
the  argument  to  the  jury,  although  the  other  defendant  has  introduced 
no  evidence. 

Bvoobssful  Dbfxnsb  of  Onk  will  Ofbbatb  as  Acquittal  of  Both  Db- 
FBNDANTS  whero  the  two  are  indicted  for  an  affray. 

WoBDS  Alonb  OF  Pabtijss  will  not  Cokbtitotb  Affbat;  but  their  wocdt 
accompanied  by  their  acts  respectively  in  drawing  their  knives  and  at- 
tempting to  use  them  will  make  them  guilty  of  an  a£&my. 

Okb  Who  Aitm,  Assists,  and  Abkts  Affbat  is  Goiltt  as  prindpaL 

iKDJonoENT  for  an  afbay.    The  opiidon  states  the  case, 
L  L.  Harris^  for  the  plaintiff  in  error. 
Saffold,  8olicitar  general,  corUra. 

By  Court,  Wabubb,  J.  The  defendants  were  indicted  for  an 
afi&ay,  which  is  defined  by  our  code  to  be  "  the  fighting  of  two 
or  more  persons  in  some  public  place,  to  the  terror  of  the  citi- 
zens, and  disturbance  of  the  public  tranquillity:''  Prince,  643« 

The  defendants  are  to  be  tried  together,  and  for  the  purposed 
of  the  trial,  and  in  making  their  defense,  are  to  be  considered 
as  having  one  common  interest;  and  this  view  of  the  question 
disposes  of  the  objections  made  to  the  refusal  of  the  court  to 
allow  each  defendant  to  strike  seven  of  the  jurors  peremptorily, 
and  refusing  to  allow  the  counsel  for  one  of  the  defendants  to 
conclude  the  argument  to  the  jury,  the  other  defendant  havjng 
introduced  evidence  in  his  behalf  to  the  jury. 

Where  two  are  indicted  for  an  affray,  the  successful  defense 
of  one  will  operate  as  an  acquittal  of  both ;  as  where  the  evi- 
dence shows  that  one  of  the  parties  acted  entirely  in  self-defense, 
while  the  other  assaulted  and  beat  him,  the  aggressor  may  be 
guilty  of  an  assault  and  battery,  but  neither  of  them  guilty  of 
an  affray;  and  neither  can  be  convicted  on  an  indictment  there- 
for;  so  that  on  the  trial  of  an  indictment  for  an  affiray,  the 
aggressor  is  as  much  interested  to  show  that  both  parties  did 
not  fight  as  the  innocent  party  is  to  show  that  fact;  the  defense 
of  one  inures  to  the  benefit  of  the  other. 

But  it  is  said  there  is  no  evidence  that  Hawkins,  one  of  the 
defendants,  fought  at  all,  and  that  an  afi&ay  can  not  be  com- 
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mitted  by  words  alone.  The  evidence  is  that  an  altercation 
took  place  between  the  parties  in  a  public  street  in  MiUedge- 
ville,  at  the  instance  of  Hawkins,  who  first  accosted  Bonner. 
Bonner  then  drew  his  knife,  cut  at  Hawkins.  Hawkins  then 
drew  his  knife  from  his  pocket,  but  did  not  use  it,  being  pre- 
vented by  the  by-standers.  The  drawing  his  knife  and  attempt- 
ing to  use  it  on  that  occasion  was  an  act  quite  significant  of  hia 
intention,  had  he  not  been  prevented  from  using  it.  The  words 
alone  of  the  parties,  independent  of  their  acts,  would  not  have 
constituted  an  affray;  but  their  words  accompanied  by  their  acts 
respectively,  in  drawing  their  knives  and  attempting  to  use 
them,  were  calculated  to  terrify  the  good  citizens  of  Milledge- 
ville,  and  disturb  the  public  tranquillity:  1  Russ.  on  Crimes,  271. 

One  who  aids,  assists,  and  abets  an  affiray  is  guilfy  as  prin- 
cipal: Curlin  v.  State,  4  Yerg.  143.  The  court  instructed  the 
jury  in  the  language  of  the  code,  in  relation  to  the  offense,  and 
they  have  foimd  by  their  verdict  both  defendants  guilty;  and 
we  can  not  hold  from  the  facts  apparent  on  the  face  of  this  reo- 
prd  that  their  verdict  was  without  evidence  as  to  all  the  neces- 
sary elements  to  constitute  the  offense  of  an  affray. 

Let  the  judgment  of  the  court  below  be  affirmed. 

Whsks  Two  PKBaoNS  abb  Trixd  Togethvb  vob  Omim  that  reqnirM 
their  joint  action  or  oonourrence,  such  aa  an  affray,  an  aoqoittal  of  one  la  an 
aoqnittal  of  both,  and  they  may  be  required  to  Join  their  challmigga;  Ontm 
T.  Suae,  69  Oa.  83,  citing  the  principal 
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[18  OaoaaLi,  888.] 
Dkmurbsr  to  Plbas  Admits  their  Truth. 

SURETIBS   MAT   PlSAD   AlTTTHINa  WhIOH  THSIB  PRIHCIPAL  MIOBT    PLBAD 

in  hia  denial  of  liability  on  the  bond. 

Liability  of  Sitrbties  of  Deputy  is  Comtikuous  with  That  or  thxib 
Principal;  their  undertaking  is  to  make  good  the  official  defaults  of 
their  principal. 

Officer  is  not  Trespasser  for  Levyino  Process  Regular  upon  m 
Face,  issued  to  enforce  a  judgment  rendered  by  a  court  having  juris- 
diction  of  the  subject-matter. 

Sheriff  is  Liable  for  Failing  to  Levy  Mortgage  Fi.  Fa.  upon  the 
mortgaged  property,  although  it  belongs  to  a  third  person,  and  is  in  his 
possession  adversely  to  the  mortgagor,  and  the  mortgage  lien  is  super- 
seded in  consequence  of  a  failure  to  record  it,  where  the  process  com- 
mands him  to  levy  upon  and  sell  the  property,  designating  it  by  fall 
description. 
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HoLLT,  the  sheriff  of  Marion  county,  receiyed  a  mortgage  Ji. 
fa,,  and  placed  it  in  the  hands  of  his  deputy,  Wallace,  to  be 
executed.  Wallace  accidentally  mislaid  it  until  it  was  too  late 
to  levy  it.  An  action  was  thereupon  brought  against  Holly  for 
the  failure  to  execute  the  fi.  fa.^  and  a  judgment  obtained 
^tgainst  him,  which  he  paid.  He  then  brought  this  action 
against  Wallace  and  his  sureties  upon  his  bond.  The  defend- 
ants' pleas  are  stated  in  the  opinion.  The  plaintiff  demurred 
to  the  pleas,  and  the  demurrer  was  sustained.  The  defendants 
excepted. 

Jone8,  Benning^  and  J<me»^  for  the  plaintiff  in  error. 

WorriUy  contra. 

By  Court,  Nisbst,  J.  We  do  not  see  a  hook  to  hang  a  reaflon- 
able  doubt  upon  about  this  case. 

There  was  a  judgment  for  the  money  against  the  principal 
sheriff,  and  when  this  cause  was  before  us  at  Columbus,  we 
held  that  the  deputy  was  concluded  by  it,  because  he  was  a 
party  to  it:  HoUey  v.  Wallace,  10  Gttk.  158.  Whether  he  would 
have  been  concluded  had  he  not  been  a  party  it  is  not  neces- 
sary now  to  determine!.  The  sureties  are  sued  here,  and  the 
issues  are  made  between  them  and  the  sheriff.  They  pleaded 
that  they  are  not  liable,  because  it  was  no  part  of  the  official 
duty  of  their  principal,  the  depuiy,  to  levy  the  execution,  and 
this  being  true,  that  there  was  no  breach  of  the  bond.  They 
pleaded  that  the  land  named  in  the  mortgage,  and  specified  in  the 
mortgage  fi.  fa,,  belonged,  at  the  time  when  the  mortgage  was 
given,  to  a  third  person,  aud  was  held  adversely  to  the  defend- 
ant in  the  Ji.  fa.  And  further,  that  the  mortgage  was  not 
recorded  until  judgments  were  open  against  the  mortgagor  in 
favor  of  other  persons,  which  took  lien  upon  the  land  higher 
than  that  of  the  mortgage,  and  if  there  had  been  a  levy  and 
fiale,  the  mortgagee  would  not  have  been  entitled  to  the  pro- 
ceeds of  the  sale;  and  therefore  the  deputy  sheriff  was  not  in 
default  in  not  making  the  levy.  The  demurrer  to  the  pleas  ad- 
mits their  truth.  We  hold  it  competent  for  the  sureties  to 
plead  anything  which  their  principal  might  plead,  in  his  denial 
of  liability  on  the  bond. 

Their  liability  is  continuous  with  that  of  their  principal. 
Their  undertaking  is  to  make  good  the  official  defaults  of  their 
principal.  The  question,  then,  is  this:  Is  a  sheriff  liable  for 
failing  to  levy  a  mortgage  fi.  fa.  upon  the  mortgaged  property 
because  it  belongs  to  a  third  person,  and  is  in  his  possession^ 
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adyenely  to  the  mortgagor,  or  because  the  mortgage  lien  is  sa* 
perseded  in  coneeqnence  of  a  failure  to  record  it?  We  hold 
that  he  is.  The  strong  ground  of  reliance  on  the  part  of  the 
plaintiffs  in  error  is,  that  the  levj  of  an  execution  against  A. 
upon  property  in  possession  of  B.  is  a  trespass,  and  the  officer 
is  not  liable  for  Ruling  to  do  what  would,  if  done,  subjects  him 
to  liability  as  a  trespasser.  And  the  learned  counsel  fortifies 
himself  in  this  position  with  the  decision  of  this  court  in  Mo- 
Dougald  v.  Dougherty,  12  Oa.  613. 

That  was  the  case  of  a  Ji.  fa,  founded  on  a  general  judgment 
against  A.  levied  upon  property  in  the  possession  of  B.     We 
held  the  sheriff  a  trespasser.     We  held  that  it  was  the  perver- 
sion of  a  legal  process;  that  it  was  the  right  of  the  officer  to 
judge  of  the  fact  whether  property  not  in  possession  of  the  de- 
fendant was  subject  to  the  execution;  that  he  must  judge  at 
his  peril,  and  if  he  did  levy,  he  must  justify,  and  show  that  the 
property  was  the  property  of  the  defendant,  in  order  to  protect 
himself  against  damages.    We  have  no  fault  to  find  with  that 
ruling.    It  is  the  law,  as  settled  for  centuries,  and  which  no 
lawyer  can  question  without  loss  to  his  professional  reputation* 
But  we  do  not  see  how  it  is  possible  for  the  counsel  to  intrench 
himself  behind  that  case.     This  is  a  different  case.    A  general 
judgment  binds  all  the  property  of  the  defendant — ^it  is  a  judg- 
ment in  personam.    It  makes  no  specification  of  property.    The 
process  founded  upon  it  directs  the  officer  to  make  the  money  out 
of  the  goods  and  chattels,  lands  and  tenements,  of  the  defend- 
ant.   It  points  out  no  property,  but  commands  the  officer  to 
raise  the  money  out  of  any  that  belongs  to  him.    This  is  no 
authority  to  the  officer  to  disturb  the  peace  of  the  world  by 
levying  upon  any  man's  property.    As  a  rule  of  right  and  of 
policy,  therefore,  he  is  limited  to  property  in  the  possession  of 
the  defendant,  which  is  prima  facie  his.    He  can  not  levy  upon 
property  in  the  possession  of  a  third  person,  because  prima 
facie  it  is  not  his.    If  he  departs  from  this  rule,  and  depart  he 
may,  it  is  at  his  own  risk.    If  he  does  depart,  he  may  ask  for 
an  indemnity,  and  if  he  departs  upon  the  pointing  out  of  the 
property  by  the  plaintiff  in  execution,  such  pointing  out  raises 
an  implied  promise  to  indemnify.    In  any  event,  so  departing, 
he  is  a  trespasser.    Not  necessarily  liable  as  such,  for  he  may 
justify  by  showing  that  the  property  is  subject  to  the  fi.  fa.    If 
he  shows  that,  he  has  only  complied  with  the  requisitions  of 
the  process,  and  stands  acquitted.    If  he  fails  to  show  that,  he 
has  departed  from  the  requirements  of  the  process,  and  stands 
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conTict.  Sach  aie  the  general  principles  upon  which  ihis  court 
proceeded  when  deciding  the  ease  of  McDougald  and  Dougherly » 
The  case  now  being  considered  depends  upon  difierent  fact» 
and  difEerent  principles.  This  is  the  case  of  a  mortgage  fi.  fa. 
founded  upon  a  judgment  of  foreclosure.  Without  controyerBj^ 
it  is  true  that  an  officer  is  not  a  trespasser  for  leTjing  a  process,, 
regular  upon  its  face,  issued  to  enforce  a  judgment  rendered  by 
a  court  having  jurisdiction  of  the  subject-matter.  I  cite  no  au- 
thority to  sustain  a  proposition  so  &miliar.  By  statute,  in 
Georgia,  the  superior  courts  are  clothed  with  jurisdiction  over 
the  foreclosure  of  mortgages  upon  real  estate.  The  court  had 
jurisdiction,  then,  in  this  case,  the  mortgage  being  upon  land, 
oyer  the  land,  the  subject-matter.  Nor  is  it  questioned  that  the 
process  was  regular — ^it  points  out  the  land  and  directs  th» 
officer  to  leyy  upon  and  sell  it,  to  pay  the  amount  due  on  the 
mortgage,  and  costs.  It  is  not  necessary,  to  sustain  our  judg* 
ment,  to  say  that  a  judgment  of  foreclosure  is  a  judgment  m 
rem,.  It  is  certainly  very  like  it.  It  is  not  a  general  judgment 
in  perwacmiy  because  it  is  binding  only  upon  the  properly  mort- 
gaged; whilst  it  dijSers  from  a  judgment  in  rem  in  this,  that  th» 
proceeding  upon  which  it  is  founded  does  not  begin  with  a 
seizure  of  the  properly.  It  is  a  judgment  to  enforce  a  specifia 
lien,  created  by  agreement  of  the  parties.  It  is  not  alone  a 
judgment  as  to  the  amount  due  on  the  mortgage,  but  it  is  also  a 
judgment  that  the  property  mortgaged  shall  be  sold  to  pay  th» 
sum  adjudged  to  be  due.  The  statute  authorizes,  indeed  re- 
quires, the  judgment  to  go  to  that  extent.  For  when  the  money 
is  not  paid  into  court,  in  pursuance  of  the  role  for  foreclosure, 
the  statute  declares  that  the  '*  court  shall  give  judgment  for  the 
amount  which  may  be  due  on  the  mortgage,  and  order  the 
properly  mortgaged  to  be  sold  in  such  manner  as  is  prescribed 
in  cases  of  execution:"  Cobb's  New  Dig.  370,  371.  The  court, 
therefore,  by  authority  of  the  law,  has  jurisdiction  over  the 
debt,  over  the  person  of  the  mortgagor,  and  also  oyer  the  sale 
of  the  property.  Here,  then,  is  a  judgment  which  ascertains  the 
amount  due  on  the  debt  and  which  orders  the  sale  of  the  prop- 
erty, and  that,  too,  by  a  leyy;  for  the  judgment  is,  that  it  be 
sold  as  in  case  of  executions.  In  such  cases  the  sale  is  preceded 
by  a  leyy.  Such  is  the  jurisdiction  and  such  the  judgment — in 
pursuance  of  the  judgment  the  process  issues,  comnianding  the 
officer  to  leyy  upon  and  sell  the  property,  naming  it  specifically* 
Is  he  a  trespasser  if  he  obeys  ?  It  requires  the  aid  of  a  liyely 
imagination  or  a  theorizing  intellect  to  say  that  he  is.    What 
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right  of  judgment  or  discretion  has  he  ?  His  dafy  is  to  levy  the 
process,  and  the  process  commands  him  to  levy  upon  and  sell 
4ihe  property,  designating  it  by  full  description.  He  is  not 
directed  to  raise  money,  as  in  case  of  a  general  judgment,  out 
of  the  property  of  the  defendant,  but  to  raise  it  out  of  the  prop- 
-erty  named.  This  case  is  covered  by  this  proposition,  to  wit,  no 
man  is  a  trespasser  for  doing  an  act  which  the  law  makes  it  his 
■duly  to  do:  Callender  v.  Marsh,  1  Pick.  435;  WiUiams  v.  Amory, 
14  Mass.  27.  The  law  and  the  judgment  of  the  court  which 
•enforces  it,  and  the  process  of  the  court  which  enforces  the 
Judgment,  require  him  to  levy  upon  the  mortgaged  property. 

If  it  be  his  duty,  under  the  law,  to  do  so,  he  is  liable  if  he 
iails,  and  his  sureties  are  bound  for  his  default.  It  is  no  part 
•of  his  duiy  to  determine  whether  the  property  belongs  to  the 
mortgagor  or  not,  or  to  determine  whether  or  not  the  mortgage 
lien  has  been  superseded  by  an  omission  to  record  it.  We  can 
not  allow  the  sheriff  to  usurp  the  functions  of  the  court.  This 
brings  me  to  the  consideration  of  two  views  of  the  case  presented 
by  the  ingenious  counsel  for  the  plaintiff  in  error.  And  first, 
}ie  says  that  the  judgment  is  not  binding  upon  the  person  in 
possession,  for  he  was  not  before  the  court.  As  to  him,  the 
•court  had  no  jurisdiction.  Assuming  these  things,  he  draws 
the  inference,  first,  that  he  can  not  be  divested  of  his  right  to 
the  property  by  any  operation  of  the  judgment;  and  second, 
that  the  officer  had  no  right  to  make  the  levy.  To  which  it  is 
Tery  easy  to  reply,  and  as  conclusive  as  easy,  that  no  jurisdic- 
tion is  assumed  over  him,  and  that  a  levy  upon  his  property 
does  not  divest  his  right  to  it.  His  title  will  still  be  protected. 
He  can  interpose  his  claim  or  bring  suit,  and  if  the  property  is 
«hown  to  be  his,  he  vnll  hold  it,  both  against  the  judgment  of 
foreclosure  and  the  lien  of  the  contract.  So  no  inference  can 
be  drawn  against  the  obligation  of  the  officer  to  make  the  levy, 
from  the  assumption  that  the  levy  in  this,  or  any  like  case, 
•divests  the  title  of  a  third  person  not  bound  by  the  judgment. 
Again,  he  says  that  the  demurrer  admits  the  fact  that  this 
property  is  the  property  of  a  third  person,  and  not  the  properly 
of  the  defendant  in  execution,  and  it  must  therefore  be  a  tres- 
pass to  levy  upon  that  property.  We  may  concede  that  the 
record  does  technically  admit  these  things,  but  what  of  that  ? 
We  are  not  here  invoked  to  determine  the  right  of  property 
between  these  parties,  but  to  say  what  was  the  duty  of  the  levy- 
ing officer  at  the  time  when  the  law  required  him  to  levy.  It 
may  be  true  now  that  this  land  does  not  belong  to  the  morfc- 
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f;agor,  but  if  it  be  so,  it  was  equally  then  the  duty  of  the  officer 
to  obey  the  process,  leaying  the  fature  ascertainment  and  pro- 
tection of  the  title  to  the  courts.  The  question  of  the  sheriff's 
duty  originated  anterior  to  any  admission  on  the  record,  and 
more  than  that,  is  not  at  all  affected  by  such  admission.  The 
facts  in  the  pleas  being  true,  we  are  called  upon  to  say  what  is 
ihe  judgment  of  the  law  upon  those  facts  as  to  his  duty  as  a 
levying  officer;  and  our  opinion  is,  that  he  was  bound  to  levy, 
and  because  he  did  not  do  so,  he  is  bound  to  reimburse  his  prin- 
-cipal,  and  his  sureties  are  bound  with  him. 
Judgment  affirmed. 

Bkmukrxb  to  Plkadino,  What  Admits:  Sm  Kellogg  ▼•  XorHn,  M  Am. 
Deo.  164,  and  note. 

JuBTUiGATioN  OF  OmcEBS  UNBXB  thub  Pbocxss:  See  State  ▼.  McNaUy^ 
M  Am.  Deo.  650;  8Ude  t.  Weed^  63  Id.  188,  and  note.  If  a  judgment  ia 
•peoial,  an  execution  iasaed  in  parsaance  of  it  is  an  abeolute  protection  to  the 
sheriff  in  making  the  levy:  Hayden  v.  Johnwn,  59  Ga»  108.  Thus  a  judg- 
ment of  foreclosure  goes  against  specific  property,  and  is  a  mandate  to  the 
sheriff  to  sell  it:  Harris  v.  Olenrit  56  Id.  97;  and  on  process  directing  the 
oflBcer  to  seize  some  particular  articles  of  property,  described  and  pointed 
out  in  the  process,  he  has  no  concern  but  to  find  what  his  process  describes, 
and  deal  with  it  as  the  precept  commands  him:  Chipstead  ▼.  Porter,  63  Id. 
220;  and  where  there  is  a  direct  judgment  as  to  specific  property,  it  is  not 
certain  that  the  sheriff  can  raise  the  question  of  oven  the  defendant's  titlei 
6neU  V.  MagOt  62  Id.  746;  all  citing  the  principal 
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[13  GaoaoiA,  443.] 

Ir  MoBaroAOB  is  not  Reookdbd  in  Tims  Prbscribxd  bt  Statdtb,  the 
lien  of  judgments  obtained  against  the  mortgagor  will  attach  to  the  land; 
and  if  the  land  is  sold  under  the  judgment  lien,  the  purchaser,  whether 
he  had  notice  of  the  unrecorded  mortgage  or  not,  takes  the  interest 
which  was  sold.  This  rule  is  not  affected  by  the  fact  that  the  mort- 
gagor gave  notice  at  the  sale,  and  that  the  sheriff  proclaimed  that  he 
sold  the  land  subject  to  the  mortgage. 

Bboistbt  is  NoncB  or  Tbnob  and  Emor  or  Instbumbnt  recorded  only 
as  it  appears  upon  that  record. 

If  MoRTOAOB  AS  It  Appeakbd  IN  Rboord  Lackbd  Signatublb,  the  regis- 
try is  no  record  of  the  mortgage  until  the  name  of  the  mortgagor  is 
placed  upon  the  record  book,  and  is  not  constructive  notice  of  the  mort- 

Vsbdiot  will  bb  Sbt  Aszdb  as  Gontbakt  to  Bvidbnob  where  there  mm 
some  improper  bias  or  gross  minpprehension  inflaenoing  the  jvxy  to  •• 
extent  shocking  the  understanding  and  the  moral 
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Claim  in  Marion  superior  oouri^.    The  opinion  siateB  the  oase. 
B.  EiU,  for  the  plaintiff  in  error. 

Jones,  Benning,  and  Jones,  contra. 

By  Oourt,  Stabnss,  J.  This  is  a  contest  between  a  purchaser^ 
claiming  land  by  Tirtue  of  a  sheriff's  sale,  under  certain  common- 
law^. /as.,  and  the  plaintiffs  in  a  mortgage^. /a.  issued  against 
the  same  land,  and  it  inTolves  a  question  of  priority  of  lien. 

The  date  of  the  mortgage  is  prior  to  that  of  the  Ji.  /as,,  butt 
the  claimant  insists  that  it  was  not  recorded  within  the  time  pre- 
scribed by  law,  nor  foreclosed  before  the  common-law  judg* 
ments  against  the  mortgagor  were  obtained,  and  that  the  latter 
consequently  gains  a  preference. 

To  this  it  is  objected  that  the  purchaser  had  notice  of  the* 
mortgage,  though  it  was  not  recorded;  that  the  land  in  question 
was  sold  by  the  sheriff,  subject  to  the  mortgage,  and  that  it  was. 
in  fact  recorded. 

The  proTisions  of  our  statute  law  on  the  subject  of  recording 
mortgages  of  land  are  as  follows:  The  second  section  of  the  act 
ot  1827  requires  that  all  deeds  of  mortgage  upon  real  property 
"  shall  be  recorded  in  the  clerk's  office,  etc.,  within  three  montha 
from  the  date  of  such  deed."  The  fourth  section  provides  that 
**  upon  failure  to  record  any  mortgage,  as  hereinbefore  required^ 
within  the  time  or  times  hereinbefore  specified  for  recording 
the  same,  that  then  and  in  such  case,  all  judgments  obtained 
before  the  foreclosure  of  the  said  mortgage,  and  also  any  mort- 
gage executed  after  the  same,  and  duly  recorded,  shall  take  lien 
on  the  said  mortgaged  property  in  preference  to  the  said  mort- 
gage" 

In  view  of  the  terms  of  this  statute,  it  is  our  opinion  (espe* 

cially  in  the  absence  of  proof  affecting  the  conscience  of  the 
judgment  creditor  with  notice)  that  if  the  mortgage  in  this  case 
were  not  recorded  in  time,  the  lien  of  these  judgments,  obtained 
in  the  justice's  court,  attached  to  the  land;  and  when  it  was  sold 
under  and  by  virtue  of  this  lien,  the  purchaser,  whether  he  had 
notice  of  the  unrecorded  mortgage  or  not,  took  the  interest 
which  was  sold,  viz.,  the  estate  of  the  judgment  creditor  in  the 
land,  and  quoad  that  interest  in  the  estate  must  be  subrogated 
to  the  rights  of  the  creditor. 

The  notice  given  by  the  mortgagor  Wells,  at  the  sheriff's 
sale,  and  the  proclamation  made  by  the  sheriff,  in  consequence, 
that  he  sold  the  land  subject  to  the  mortgage,  can  not  affect  this 
view  of  the  case:  for  the  reason  that  the  sheriff  sold  the  interest 
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of  the  judgment  creditor,  whatever  that  was,  when  he  sold  sub- 
ject to  the  mortgage;  and  if  that  interest  was  a  prioriiy  of  lien 
apon  the  land,  to  the  extent  of  that  lien  it  was  superior,  of 
course,  to  the  interest  of  the  mortgagee.  In  such  case,  neither 
the  notice  nor  the  sheriff's  proclamation  could  change  the  law, 
and  divest  the  lien  of  the  judgment;  and  pro  lanto  the  purchasei 
certainly  took  title  to  the  property  sold. 

By  some  courts  it  has  been  held  that  a  deed  not  duly  regis^ 
tered  is  void  as  to  creditors,  with  or  without  notice:  Waahington 
V.  Urouadale,  Mart.  &  Y.  385.  And  that  a  purchaser,  in  bo- 
half  of  the  creditor,  holds  the  rights  and  occupies  the  place  of 
the  creditor,  and  will  not  be  affected  by  notice  of  an  unrecorded 
deed:  QuerrarU  v.  Anderson^  4  Band.  208. 

The  supreme  court  of  Massachusetts,  on  the  other  hand,  has 
held  that  a  creditor  with  notice  of  a  previous  unregistered  con- 
veyance for  a  valuable  consideration,  can  not,  by  attachment  and 
levy,  obtain  a  title  against  the  grantee:  Priai  v.  Eice^  1  Pick. 
164  [11  Am.  Dec.  156]. 

However  this  may  be,  there  is  nothing  in  this  record  which 
txrings  home  notice  to  the  creditor,  and  the  case  is  not  placed 
upon  that  ground. 

If  the  rights  of  the  purchaser,  in  this  case,  were  aflbcted  hj 
notice  of  the  unrecorded  mortgage,  it  could  only  be  as  to  so 
^uch  of  the  mortgaged  premises  as  exceeded  in  value  the  amount 
of  the  judgments  under  which  the  land  was  sold;  for,  ao  we 
have  seen,  to  the  extent  of  these  judgments  he  takes  the  estate 
upon  which  their  lien  attached. 

This  view  is  consistent  with  that  laid  down  hy  this  court  in 
the  case  of  NedL  v.  Kerrs^  4  Ga.  161,  where  it  was  held  that 
a  junior  mortgagee  with  notice  gains  no  preference;  because, 
in  the  latter  case,  the  lien  is  created  by  the  contract  of  a  party 
whose  conscience  is  affected  with  notice;  in  the  former,  the 
creditor  being  unaffected  with  notice,  the  lien  is  created  by  virtue 
of  law. 

Whether  or  not  the  rights  of  the  purchaser  in  this  case  were 
influenced  by  notice  to  him,  as  to  any  amount  exceeding  the 
judgments,  must  depend  upon  the  evidence  of  notice,  and  so  far 
as  we  are  informed  by  the  record,  no  such  notice  appears. 

If  there  were  no  signature  of  the  mortgagor,  OoUins,  upon 
the  record  book  until  more  than  three  months  had  elapsed  from 
the  date  of  the  mortgage,  we  hold  that  constructive  notice  can 
not  properly  be  deduced  from  such  a  record.  The  purchaser,  in 
such  case,  can  be  held  in  reason  to  have  had  notice  from  this 
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record  onlj  of  what  there  appeared,  viz.,  that  an  insinunent 
was  registered,  which  was  incomplete,  because  lacking  signature. 

''  It  would  seem,"  says  one  of  the  first  lawyers  of  our  age, 
"  that  the  courts  might  hold,  without  any  violation  of  principle, 
that  a  purchaser  should  not  be  deemed  to  have  notice  of  an 
equitable  incumbrance,  by  the  mere  registry  of  it,  unless  it  wa» 
duly  registered:"  Sugden,  470. 

Eminent  courts  and  judges  have  so  held.  Chancellor  Kent,, 
for  example,  says,  in  the  case  of  Frost  v.  Beekmuin^  1  Johns.  Ch. 
800,  ''  that  the  purchaser  is  not  to  be  charged  with  notice  of  the 
contents  of  the  mortgage  any  further  than  they  may  be  con- 
tained in  the  registry.  The  purchaser  is  not  bound  to  attend  to- 
the  correctness  of  the  registry.  The  act,  in  providing  that  all 
persons  might  have  recourse  to  the  registry,  intended  that  as 
the  correct  source  of  information."  The  chancellor  goes  on  to 
say,  that  if  the  rule  were  otherwise,  "  the  registry  might  prove 
only  a  snare  to  the  purchaser,  and  no  person  could  be  safe  in 
his  purchase  without  hunting  out  and  inspecting  the  original 
mortgage,  a  task  of  great  difficulty." 

The  supreme  court  of  Pennsylvania  holds  similar  doctrine,  in 
the  case  of  Eeister  v.  Fortner^  2  Binn.  40  [4  Am.  Deo.  417],  as 
the  supreme  court  of  the  United  States,  in  Hodgson  v.  BuJUs^  3 
Cranch,  155.  And  this  court,  in  the  case  of  Hemdcn  v.  Kvmbail^ 
7  Ga.  433  [50  Am.  Dec.  406],  has,  in  principle,  laid  down  the 
same  rule. 

Though  the  facts  of  these  cases  are  not  the  same  with  that  at 
bar,  yet  the  principle  involved  is  the  same  in  all,  viz.,  that  the 
registry  is  notice  of  the  tenor  and  effect  of  the  instrument  re« 
corded,  only  as  it  appears  upon  that  record. 

We  learned  in  our  elementary  lessons  that  signing,  sealing^, 
and  delivering  were  requisites  necessary  to  every  good  deed. 

If,  then,  this  instrument  as  it  appeared  in  the  record,  lacked  a 
signature  (though  the  signature  were  attached  to  the  original 
and  omitted  by  mistake),  it  of  course  lacked  one  of  the  essential 
features  of  the  mortgage  deed,  and  was  in  this  regard  no  record 
of  that  mortgage  until  the  name  of  the  mortgagor  was  plaoud 
upon  the  record  book.  If  that  were  not  done  until  more  than 
three  months  from  the  date  of  the  mort^;age,  then  the  instroinent 
was  not  duly  registered  in  terms  of  our  statute. 

Whether  or  not  the  mortgage  in  question  did  lack  the  signa- 
tore  of  the  mortgagor  for  more  than  three  months  from  the  date 
of  its  execution  was  a  question  of  fact  submitted  to  the  jnty^ 
the  evidence  relating  to  which  we  are  called  upon  to  coninder 
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in  determining  whether  or  not  the  new  trial  was  properly  granted 
in  this  case.  His  honor  Judge  Iverson  granted  a  new  trials 
npon  the  ground  that  the  evidence  proved  the  deed  to  havfr 
lacked  the  signature  until  after  the  time  prescribed,  and  that  the 
verdict  was  consequently  contrary  to  evidence. 

It  is  insisted  for  the  plaintiff  in  error,  that  there  was  some 
evidence  on  both  sides;  that  the  indorsement  of  the  clerk's  cer- 
tificate upon  the  mortgage  was  prima  facie  evidence  of  its  due 
and  proper  record;  and  that  though  the  weight  of  evidence  may 
be  against  this  view,  still  it  was  the  province  of  the  jury  to  de- 
termine this;  that  they  have  done  so,  and  their  verdict  shoul^ 
not  be  distrubed. 

We  concede  that  the  certificate  of  the  clerk  was  prima  facuF 
evidence  of  the  record;  but  that  evidence  was  rebutted  by  two  un- 
impeached  and  disinterested  witnesses.  John  Campbell  swears 
that  he  saw  the  record  after  Burkhalter's  purchase,  as  he  thinks; 
that  the  signature  was  wanting,  and  that  Dowd  owned  he  had 
placed  it  there  after  he  (Campbell)  had  first  seen  the  registry.. 
By  Wiley  Williams  it  was  proved  that  Dowd  admitted  in  his 
hearing  that  he  had  omitted  to  copy  the  signature  of  the  mort- 
gagor upon  the  record  book  until  after  the  time  prescribed. 

When  we  reflect  that  Dowd,  who  furnishes  the  prima  facie 
testimony,  was  one  of  the  mortgagees,  and  thus  deeply  in-- 
terested  in  securing  to  the  mortgage  validity  and  priority  of 
lien;  and  that  the  testimony  furnished  by  him  is  contradicted 
positively  and  conclusively  by  two  witnesses  who  are  disinter- 
ested (so  far  as  we  can  judge  from  the  record),  we  are  con-- 
strained  to  hold  that  a  case  is  presented  for  the  extraordinary 
interposition  of  the  court,  in  arresting  the  verdict  of  a  juiy 
where  there  is  some  evidence  on  both  sides;  because  the  con«- 
elusion  is  authorized  that  there  was  some  improper  bias  or 
gross  misapprehension  influencing  the  jury,  and  that,  to  an  ex- 
tent which  "  shocks  both  the  understanding  and  moral  sense.'* 

We  will  not  lightly  interfere  with  the  province  of  the  jury  to> 
decide  the  facts,  nor  encourage  others  to  do  so.  But  when  the 
case  presented  comes  clearly  within  the  rule  above  stated,  and 
recognized  by  this  court  in  several  cases,  reason  and  justice 
make  it  our  duty  to  authorize  a  new  trial. 

It  was  stated  by  the  counsel  for  the  plaintifiEs  in  error  that  the 
court  below,  though  of  the  opinion  that  he  could  sustain  the 
motion  for  a  new  trial  on  the  first  ground  only  (which  is  the 
ground  we  have  just  been  considering),  yet  said  that  as  he  did 
have  to  decide  against  the  plain  tilffl  in  error,  he  would  ex  graHa 
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^paaii  ft  new  trial  on  all  the  gioonda  taken,  that  the  pTaiTitHlii 
miglit  hftTe  the  opportonily  of  excepting  on  all;  and  our  opin- 
ion on  all  these  gioonds  is  invoked. 

Presenting,  as  the  record  plainly  does,  the  judgment  of  the 
-court  in  granting  a  new  trial  as  based  upon  and  solely  inftct- 
-enced  by  the  ground  just  considered,  and  affirming,  as  we  do, 
the  judgment  on  that  ground,  we  deem  it  unneoessazy,  and 
think  that  it  would  be  going  out  of  the  record,  as  it  were,  to 
express  our  opinion  on  the  other  grounds. 

The  judgment  is  affirmed. 

Ibbboulablt  Rioobdxd  Dbxd  is  mot  Nonoa:  Ihukim  t.  fflWrfA,  66 
Am.  Dee.  436,  aod  note. 

New  Tbial  Qbjlkted  bmoavbe  Vkbdiov  n  AOAnnr  Svumngb,  whsv: 
See  ^oS  ▼.  Po^e.  48  Am.  Dee.  298,  and  note;  CkHrkr,  Ffftitafcp,  Id.  180,  and 


BaooBD  o#  DxiD  D  Only  Nonca  of  What  AprxABS  ox  Faob  or  Dihs 
or  to  whidi  it  nataxaUy  pouti:  DtbemoM  t.  ParrUh,  47  Am.  Dea  456.  Hm 
j^rindpal  eaee  wm  quoted  appfOYingly  on  this  point  in  Oraee  t.  Ward,  45 
Tex.  SZl,  As  to  a  mortgage,  bona  fide  and  for  a  Taloabla  oonddflcmtion,  tba 
teoord  of  a  mortgage  is  noUoe  only  to  the  intent  of  the  eonaideratian  ex- 
preeied  In  snch  reeord  and  intereet^  where  by  mistake  the  reoord  ihowed  the 
debt  to  be  leai  than  it  really  was:  OOekrisl  ▼.  €kmgK  83  Ind.  689,  citing 
the  principal  ease.  Shepherd  ▼;  ApjJfcfltorwasaleowyjdftdasanthori^ior 
A  similar  principle  in  Bamuurd  y.  Can^pan^  29  Mich.  184. 

Ths  FBoroiPAL  OASB  WAS  lOLLowKD  In  SmUh  T.  Jardam^  25  Qa.  889^  aad 
«pproy«d  in  AM^om  y.  BeaU,  33  Id.  158. 
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[14  OmoaatA,  8.] 

IhnfUBBBB  TO   PuiA   OF  AuTBKiois   GoNyicT  Abm  RB  FA0n 

THKBsnff,  bnt  denies  their  l^gal  sufficiency  to  procure  defendants  ao- 
qnittaL 

DiMUBBXB  nr  iNDicmiiT  fOB  BoBBBBT  TO  Plba  OF  FoBKKB  CoNyionov 
or  BcTBOLABT  does  not  admit  that  the  charge  in  each  indictment 
the  aune,  when  the  plea  alleges  that  the  felony  in  which  conyietian 
had  was  the  same  felony  of  which  the  defendant  stood  acensed,  but  ad- 
mits only  that  the  two  indictments  related  to  the  same  transaction. 

DmuBBEB  IN  Indictment  fob  Bobbbby  to  Plba  or  Fobmbb  Oovnonov 
Of  BuBOLABY,  by  admitting  that  the  two  indictments  related  to  the 
same  transaction,  becomes  in  the  appellate  court  an  effectual  admission 
tbat  the  evidence  of  violent  stealing  relied  upon  on  the  trial  for  bnr|^aiy 
to  proye  felonions  intent  was  the  same  with  that  offered  upon  the  trial 
for  robbery,  though  the  record  does  not  show  this. 

PUU    OF    FOBMBB  AOQiriTTAL  OB   GONYICTION  IS    SUFFICaBHT   Only   wfaSB- 

ever  the  proof  shows  the  second  oase  to  be  the  same  tnmssction  with  the 
.first 
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Plea  of  Former  Ck>NyiCTioN  of  Bubolabt  is  Suffioixrt  in  an  indict- 
ment for  robbery  baaed  on  the  same  offense,  when  the  record  shows  that 
in  order  to  show  felonious  intent  in  the  former  the  circumstances  of  the 
stealing  were  proved,  and  thus  the  same  transaction,  the  robbery,  was 
involved  in  both  cases. 

1'artt  Moving  Ck>MTiNi7AjroB  or  Cbimihal  Cause  on  Gboukd  of  his  In- 
ability TO  SoBP<ENA  Witness,  by  reason  of  recent  finding  of  bill,  and 
his  close  confinement  since  his  arrest,  must  show  that  he  has  certain  wit- 
nesses, giving  their  names,  and  must  state  what  he  expects  to  prove  by 
them,  iu  order  that  the  court  may  determine  whether  or  not  the  testi- 
mony would  be  materiaL 

Motion  for  Continuance  of  Criminal  Cause  on  Aooount  of  Populab 
Excitement  against  the  prisoner  is  within  the  discretion  of  the  judge 
to  overrule,  on  the  ground  that  five  months  had  elapsed  from  the  alleged 
time  of  the  committal  of  the  offense,  which,  in  his  opinion,  was  sufficient 
time  for  the  subsidence  of  any  popular  excitement  arising  out  of  the  cir- 
cumstances of  the  case;  and  no  reason  appearing  to  induce  doubt  that  he 
has  exercised  his  discretion  wisely,  his  decision  will  be  sustained  in  the 
appellate  court.  ^ 

Separation  of  Jury  ymnovT  Leave  of  Court,  after  Thet  are  Sworn, 
is  not  sufficient  ground  for  setting  aside  verdict,  either  in  a  criminal  or 
civil  case,  where  the  court  is  satisfied  that  the  party  complaining  has  not, 
and  could  not  have  sustained  any  injury. 

Burden  is  on  Prosecution,  in  Case  of  Irregular  Separation  of  Jurt, 
to  satisfy  the  court  that  the  prisoner  has  sustained  no  injury  therefrom. 

Verdiot  will  not  be  Disturbed  because  of  Irregular  Separation  of 
JuRT,  if  the  court  assumes  the  burden  of  fairly  and  properly  inquiring 
into  the  circumstances,  in  part  by  an  examination  of  the  jurors  upon  oath, 
and  is  satisfied  that  nothing  has  occurred  which  may  be  injurious  to  the 
prisoner. 

Court  mat  Charge  Jury  that  They  may  Find  Verdict  of  Guilty  om 
First  Count  of  an  indictment,  inasmuch  as  the  second  in  defective. 

Verdict  of  "Guilty  on  the  First  Count"  of  an  indictment  is  a  general, 
not  a  special,  verdict. 

Verdict  of  "Guilty  on  the  First  Account"  may  be  corrected  with 
respect  to  the  orthography  of  the  word  **  count,"  by  an  erasure,  under 
the  direction  of  the  court,  of  the  syllable  "aa" 

Iin)iOTMBirr  for  robbery.  The  defendants  pleaded  a  former 
conviction  on  an  indictment  for  burglary  which  they  allege  to 
be  the  same  felony  as  that  embraced  in  the  present  indictment. 
The  solicitor  general  demurred  to  this  plea.  The  demurrer  was 
sustained,  and  the  defendants  ordered  to  answer  over.  They 
pleaded  not  guilty,  and  moved  a  continuance  of  the  cause  on 
the  ground — 1.  That  because  of  their  close  confinement  since 
their  arrest,  and  by  reason  of  the  recent  finding  of  the  bill,  they 
had  been  unable  to  subpcena  witnesses  and  prepare  for  trial;  2. 
That  they  could  not  have  an  impartial  trial  by  reason  of  the 
popular  feeling  of  the  county  excited  against  them.    This  mo- 
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lion  was  overruled.  The  court  charged  the  jury  that  if  ihej 
found  the  defendants  guilty  they  must  do  so  on  the  first  of  th& 
two  counts  of  the  indictment,  as  the  second  count  was  defective. 
The  verdict  of  the  jury  was,  "Guilty  on  the  first  account.'^ 
By  order  of  the  court  the  syllable  "ac"  was  erased  from  the 
last  word.  A  motion  in  arrest  of  judgment,  on  the  ground  of 
the  dispersion  of  the  jury,  which  is  set  forth  in  the  opinion,, 
and  on  the  ground  that  the  verdict  rendered  was  a  special  ver- 
dict, and  not  a  general  verdict  in  accordance  with  the  statute  m 
such  case  made  and  provided,  was  overruled.  The  defendants 
excepted,  and  assigned  error  on  the  grounds  appearing  from 
the  opinion. 

Hamnumd  and  Lochrane^  for  the  plaintifb  in  error. 

Thrasher y  solicitor  general^  represented  by  Olenn,  for  the  de* 
fendants  in  error. 

By  Court,  Stabnes,  J.  The  first  point  for  our  consideration 
is  the  alleged  error  of  the  court  below  in  overruling  the  plea  of 
aiUrefois  convict. 

To  the  plea  of  former  conviction  filed  by  the  defendants,  the 
solicitor  general  demurred,  insisting  that  it  was  not  sufficient  in 
law,  and  that  the  defendants  were  bound  by  the  law  of  the  state 
to  answer  the  indictment.  By  thus  demurring,  the  state's 
counsel,  whilst  denying  the  legal  sufficiency  of  the  plea,  and  of 
the  matters  and  things  therein  contained,  to  operate  the  ac* 
quittal  of  the  defendants,  necessarily  admitted  the  facts  stated  ^ 
Commonwealth  v.  Myers,  1  Ya.  Cas.  188.  The. main  fact  stated, 
and  on  which  the  plea  rested,  was  that  the  defendants  had  been 
previously  convicted  on  the  charge  of  burglary,  that  judgment 
had  been  rendered  on  said  conviction,  and  that  the  felony  of 
which  they  had  been  so  convicted  was  one  and  the  same  with 
the  felony  of  which  they  then  stood  accused.  Of  course  the 
solicitor,  by  so  demurring,  and  admitting  that  this  charge  of 
robbery  was  the  same  felony  as  that  of  which  the  defendants- 
had  been  convicted,  intended  only  to  admit  that  the  two  indict- 
ments related  to  the  same  transaction,  and  did  not  mean  to  ad- 
mit that  the  charge  was  the  same  in  each  case.  Taking  this 
then  as  true,  it  becomes  our  duty  to  make  the  following  inquiry: 
When  a  prisoner  has  been  indicted  for  having  burglariously 
broken  and  entered  the  dwelling  of  another  with  intent  to  steal 
the  goods  and  chattels  of  the  owner;  and  in  order  to  manifest 
such  intent  on  the  trial,  proof  be  adduced  that  the  prisoner  did 
violently  or  by  intimidation  from  the  person  of  the  owner  steal 
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such  goods  and  chattels;  and  he  be  conyicted,  and  afterwards 
an  indictment  for  the  robbery  committed  at  the  time  be  found 
against  him,  can  he  then  be  tried,  if  he  plead  avJtrefoii  convicl^ 
for  such  robbery  as  a  separate  offense  ? 

The  case  made  by  this  record  iuYokes  an  answer  from  us  to 
this  question.  The  record,  it  is  true,  does  not  show  that  upon 
the  trial  of  these  defendants  for  the  biurglary  that  part  of  the 
evidence  which  was  relied  upon  to  show  the  felonious  intent 
was  the  same  with  that  which  was  offered  upon  the  trial  for 
robbery;  but  this  is  in  effect  admitted  by  the  demurrer  to  the 
plea,  as  we  have  shown;  and  thus  the  question  presented  arises. 

Of  the  sufficiency  of  the  plea  of  former  acquittal  or  oon- 
yiction,  the  following  is  said  to  be  the  true  test,  viz. :  whenever 
the  prisoner  might  have  been  convicted  on  the  first  indictment, 
by  the  evidence  necessaiy  to  support  the  second;  or  in  other 
words,  where  the  evidence  neoessaiy  to  8upj>ort  the  second  in- 
dictment would  have  sustained  the  first:  Arch.  0.  P.  106;  Beat 
V.  Clark,  1  Brod.  &  B.  473;  People  v.  BarreU,  1  Johns.  66; 
OommonioeaUh  v.  Cunningham,  13  Mass.  245;  Site  v.  State,  9 
Terg.  357;  People  v.  McOowan,  17  Wend.  386;  State  v.  Bisher. 
1  Rich.  L.  222;  Durham  v.  People,  4  Scam.  172  [39  Am.  Dec. 
407];  CommonweaUh  v.  Wade,  17  Pick.  400;  State  v.  Lewis,  2 
Hawks,  98  [11  Am.  Dec.  741].  This  may  be  said  to  be  the  case 
in  all  compound  felonies:  1  Buss,  on  Crimes,  89,  note. 

There  seems  to  be  some  difficulty  in  applying  this  rule  (as 
above  expressed)  in  all  cases.  It  may  be  said  that  the  prisoner 
could  not  have  been  convicted  on  the  indictment  for  burglary, 
by  the  proof  necessary  to  convict  on  the  indictment  for  robbery; 
and  the  evidence  necessary  to  support  the  indictment  for  rob* 
beiy  would  not  have  insured  a  conviction  on  the  prosecution 
for  burglary.  If  the  indictment  for  robbery,  however,  had  been 
first  tried,  then  upon  the  trial  of  the  burglary  the  proof  neces- 
sary to  support  that  last  trial  would  have  been  such  as  would 
have  been  sufficient  to  sustain  the  first  prosecution;  because, 
after  proof  of  the  breaking  and  entering  by  the  prisoner,  the  state 
would  have  proceeded  to  prove  the  violent  stealing  from  the 
prosecutor,  in  order  to  show  the  breaking,  etc.,  with  felonious 
intent;  and  this  would  have  been  proof  of  the  robbery. 

To  avoid  any  confusion  on  this  subject,  we  adopt  the  rule  as 
it  is  otherwise  more  generally,  and  perhaps  more  accurately,  ex- 
pressed, viz. ,  that  the  plea  of  autrefois  acquit  or  convict  is  suf- 
ficient, whenever  the  proof  shows  the  second  case  to  be  the 
same  transaction  with  the  first:  Fiddler  v.  State,  7  Humph.  508; 
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€fommonw€aUh  t.  Curtis,  Thach.  Cr.  Caa.  206,  207.    That  rule 
is  decisive  of  this  case. 

We  regret  that  we  are  constrained  to  hold  that  it  is  bo;  for 
we  have  learned  from  this  record,  as  well  as  from  the  statements 
of  the  counsel  on  both  sides  in  the  argument,  that  we  have  be- 
fore us  two  great  criminals — offenders  who,  from  the  crowns  of 
their  heads  to  the  soles  of  their  feet,  are  steeped  in  the  very 
dregs  of  crime.  We  are  sorry  to  loosen  the  hold  which  the 
strong  arm  of  the  law  has  upon  these  bad  men.  But  thej  live 
in  a  land  of  laws — they  are  tried  by  a  court  which  regards  as 
almost  holy  that  maxim  of  our  fathers,  that  "  eveiy  man  is  to  be 
presumed  innocent  until  proved  to  be  guilty"  according  to  law; 
^a  court  which  holds  that  it  is  best  to  maintain  the  "rule  pre- 
scribed," as  a  sure  and  steadfast  sign  to  the  citizen  of  right  and 
"wrong,  even  though  in  doing  so  in  a  particular  case  we  suffer 
the  most  iniquitous  of  offenders  to  escape. 

The  rule  above  stated  by  me  is  that  which  is  prescribed  for 
this  case,  and  it  must  be  the  law  for  these  defendants. 

This  record  shows  that  the  transaction  referred  to  in  the  in- 
dictment for  burglary  is  the  same  with  that  in  the  prosecution 
for  robbery,  inasmuch  as  the  pleader,  in  order  to  show  the  felo- 
nious intent,  has  made  it  necessary  in  the  former  to  prove  the 
circumstances  of  the  stealing,  and  thus  to  involve  the  same 
transaction  (the  robbery)  in  both  cases.  If  the  pleader  had 
alleged  the  breaking  with  felonious  intent  (which  constitutes 
burglary),  and  had  been  able  to  prove  otherwise  than  by  proof 
of  the  robbery  that  the  felonious  intent  was  manifested,  then 
the  two  might  not  have  constituted  the  same  transaction.  But 
this  was  settled  by  the  demurrer;  and  the  state's  counsel,  having 
elected  to  make  his  proof  of  felonious  intent  in  this  way,  has 
put  his  case  within  the  application  of  the  rule. 

In  passing  sentence  upon  these  defendants,  after  the  convic- 
tion in  the  case  of  burglary,  the  court  no  doubt  graduated  the 
penalty  according  to  the  circumstances  of  the  transaction,  thus 
taking  into  consideration  the  proof  of  the  robbery;  for  it  is  to 
be  presumed  that  a  breaking  and  entering  of  a  dwelling-house, 
accompanied  by  an  actual  robbery,  would  have  been  more  se* 
verely  punished  than  a  breaking  and  entering  with  an  intent  to 
rob,  which  was  not  consummated.  If  this  be  so,  and  the  de- 
fendants have  been  held  to  some  degree  of  punishment  in  con- 
sideration of  the  robbeiy,  to  try  them  again  for  it  would  be,  as 
it  were,  to  place  them  in  jeopardy  a  second  time  on  account  of 
khf«  same  offense;  thus  in  some  sort  violating  the  fundamental 
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principle  on  wliicb  the  plea  of  autrefois  acquU  and  convict  rests. 
Hence,  again,  the  propriety  of  the  rule  which  we  recognize  and 
apply.     On  this  ground,  we  reverse  the  judgment  of  the  court. 

After  the  plea  of  former  conviction  was  overruled,  a  motion 
was  made  by  the  defendants  for  a  continuance. 

The  statement  of  the  judge,  preceding  his  certificate  to  the 
bill  of  exceptions  in  this  case,  gives  his  reasons  for  refusing 
this  continuance. 

We  take  occasion  here  to  remark,  as  this  statement  of  the 
judge  was  commented  on  in  the  argument  as  something  extra- 
judicial, that  we  do  not  so  regard  it;  but  on  the  contrary,  deem 
it  a  good  and  proper  practice,  and  one  to  be  commended.  14 
comes  to  us  properly,  as  a  part  of  the  record,  and  by  it  we  learm 
that  the  court  refused  the  motion  on  the  first  ground  for  two 
reasons:  1.  Because  it  did  not  appear  by  the  affidavit  that  they 
had  any  witnesses,  and  no  names  of  witnesses  were  given;  2. 
They  had  five  months  in  which  to  have  made  preparations,  and 
not  having  done  so,  they  were  guilty  of  laches. 

We  think  the  court  was  certainly  right  in  the  first  reason 
given.  It  is  a  well-established  rule  in  all  applications  for  con- 
tinuance on  this  ground,  that  the  party  moving  shall  show  that 
he  has  certain  witnesses,  giving  their  names,  and  shall  state 
what  he  expects  to  prove  by  them,  in  order  that  the  court  may 
determine  whether  or  not  the  testimony  would  be  material. 

As  this  was  not  done,  the  court  rightly  refused  the  motion 
on  this  ground. 

The  judge's  certificate  also  assigns  as  a  reason  why  he  refused 
the  motion  on  the  other  grotmd  taken,  that  five  months  had 
elapsed  from  the  time  the  offense  was  alleged  to  have  been  com- 
mitted; that  this  was  in  his  opinion  sufficient  time  for  the  sub- 
sidence of  any  popular  excitement  arising  out  of  the  circum- 
stances of  the  case,  and  this  he  thought  should  take  this  case 
out  of  the  rule  laid  down  by  this  court  in  the  cases  of  Howell  v. 
8UUe,  5  Oa.  48,  and  BWwp  v.  State,  9  Id.  121. 

Judge  Starke  was  in  a  situation  best  to  determine  this.  He 
has  exercised  his  discretion  in  doing  so,  and  we  see  no  reason 
to  doubt  that  he  has  done  so  wisely. 

Error  is  also  alleged  in  that  the  court  directed  the  cause  to 
proceed,  though  the  jury  had  dispersed  after  being  sworn. 

By  the  record,  it  appears  that  the  jury,  after  they  were  sworn, 
the  judge  himself  having  retired  for  a  brief  space,  left  the  box 
without  leave  of  the  court,  and  most  of  them  went  out  of  the 
eourt-room  for  a  few  moments.    On  their  return  the  judge  in« 
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Testigated  the  matter.  The  juxy  were  examined  upon  their 
oaths,  and  bj  such  examination  the  court  ascertained  that  one 
had  gone  only  to  the  door,  and  had  conversed  with  no  one,  and 
BO  one  had  spoken  to  him  on  any  subject.  The  others  had  been 
absent  from  necessity,  and  were  not  aware  that  leave  should 
have  been  formally  obtained.  He  also  ascertained  that  the 
deputy  sheriff  had  been  out  with  those  who  went  and  returned 
by  one  of  the  doors  of  the  court-house,  and  had  not  conversed 
with  them;  that,  with  two  exceptions,  they  had  conversed  with 
no  one  on  any  subject,  nor  had  they  been  spoken  to  by  any  one 
on  any  subject.  Of  the  two  exceptions,  one  stated  that  he  had 
some  conversation  with  his  fellows  about  the  case,  but  did  not 
state  the  conversation;  the  other  stated  that  he  had  met  with  one 
of  his  fellow-citizens,  who  asked  him  if  his  family  were  well, 
and  if  he  were  on  the  jury,  and  that  this  was  all  the  conversa-* 
tion  he  had  with  any  one. 

From  this  examination,  the  court  below  was  satisfied  that  the 
presumption  that  the  separation  of  the  jury  was  hurtful  to  the 
prisoner  should  be  removed,  and  that  he  coidd  be  fairly  and 
proi)erly  tried  by  them. 

The  investigation  seems  to  have  been  carefully  made  by  the 
court,  who  thus  assumed  the  onus  (which  in  the  case  of  Monroe 
V.  StaUy  6  Qa.  85,  this  court  holds  as  resting  on  the  state  in  all 
eases  of  such  separation  by  the  jury)  of  showing  "  beyond  a 
reasonable  doubt  that  the  defendant  has  sustained  no  injury  on 
account  of  the  separation;"  and  from  the  investigation  it  ap- 
pears that  the  dispersion  was  accidental,  and  from  inadver- 
tence; that  the  jury  had  no  conversation  or  intercourse  during 
their  dispersion  with  any  one  which  might  prejudice  the  rights 
of  the  prisoners,  and  were  therefore,  as  jurors,  prtjlbi  et  legales 
homines. 

It  was  insisted  in  the  argument,  that  the  mere  fact  of  the  jury 
having  separated,  and  having  gone  out  of  the  court-room,  and 
by  mixing  with  or  passing  through  the  crowd  assembled;  having 
placed  themselves  in  a  situation  where  they  might  have  heard 
some  remarks  injurious  to  the  prisoners,  should  be  deemed  suf- 
ficient to  disqualify  them. 

We  fear  that  this  rule  would  be  practically  veiy  embarrasaingy 
and  as  we  think  that  it  is  not  necessary  to  the  pure  administra- 
tion of  justice,  we  can  not  sanction  it 

We  know  that  there  are  adjudicated  cases  which  seem  to  sup- 
port it.  But  we  think  that  a  different  role,  and  that  which  we 
approve,  is  in  other  cases  supported  with  more  reason  and  learn- 
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tng.  Such  are  several  cases  decided  in  New  York,  and  whicli 
uriH  be  found  in  Eorton  v.  Horton,  2  Cow.  589;  People  v.  Doug^ 
4a88,  4  Id.  26  [15  Am.  Dec.  332];  Oliver  y.  Trustees,  5  Id.  284; 
People  Y.  Hansom,  7  Wend.  423.  In  the  last  of  these  cases  the 
Hsonrt,  bj  Mr.  Justice  Sutherland,  said:  "  The  conclusion  from 
4kll  cases  decided  in  this  state  is,  that  any  mere  informality  or 
mistake  of  an  officer  in  drawing  a  jury,  or  any  irregularity  or 
misconduct  in  the  jury  themselves,  will  not  be  a  sufficient 
aground  for  setting  aside  the  verdict,  either  in  a  criminal  or  civil 
•case,  where  the  court  are  satisfied  that  the  parly  complaining 
lias  not  and  could  not  have  sustained  any  injury." 

This  we  adopt  as  the  best  rule,  when  to  it  is  subjoined  the 
requisition  above  stated  in  Monroe^a  Case,  viz. ,  that  the  burden  of 
satisfying  the  court  that  the  prisoner  has  sustained  no  injury 
from  the  separation  is  on  the  state,  and  not  on  the  prisoner. 

In  this  case,  the  court  below  assumed  this  burden  for  himself, 
as  we  have  said,  and  his  conclusion  is  perhaps  on  this  account 
the  more  satisfactory. 

We  ought  not  to  pass  from  this  ground,  perhaps,  without 
noticing  more  particularly  one  case  which  was  strongly  relied 
on  by  the  counsel  for  the  prisoner  as  being  strikingly  in  point, 
4tnd  as  sustaining  their  position.  This  was  the  case  of  Overbee  v. 
KJommonweaUh,  1  Bob.  (Va.)  756.  Here  a  juror  is  stated  to  have 
.passed  out  of  the  court-house,  without  knowledge  of  the  court, 
vthrough  a  crowd  of  persons,  and  returned  in  a  few  minutes. 
Afterwards,  being  examined  upon  oath,  he  deposed  that  he  had 
-not  held  communication  with  any  person  whatever.  In  re- 
viewing this  case,  the  court  says,  without  giving  any  reason  for 
the  opinion:  "  It  seems  to  the  court  that  the  separation  of  the 
jury  was  sufficient  cause  for  setting  aside  the  verdict." 

It  may  have  been  that  there  were  circumstances  known  to 
the  court  which  do  not  appear  to  us,  authorizing  the  conclu- 
^on,  that  notwithstanding  the  sworn  statements  of  the  juror, 
there  was  something  suspicious  in  his  conduct,  and  therefore 
tihey  may  have  thought  it  was  better  that  the  juiy  should  be  re- 
-organized.  It  does  not,  at  all  events,  appear  that  the  court 
below  was  satisfied,  by  an  examination  into  all  the  circum- 
«tanoe0,  that  nothing  hurtful  to  the  prisoner  had  occurred  by 
ireason  of  such  separation. 

If  9  however,  that  court  intended  to  hold  that  the  mere  separa- 
'tion  as  stated  was  sufficient  to  disqualify  the  juiy,  because  that 
^6  juror  might  have  heard  remarks  prejudicial  to  the  prisoner, 
•even  though  the  judge,  bj  his  examination,  had  satisfied  him- 
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self  that  noihing  injaiions  to  that  prisoner  had  tmnapiied,  then 
we  differ  from  that  court,  and  differently  decide;  patting  oar 
decision  distinctly  on  the  groand  that  when  sach  separation  of 
a  jaiy  occars,  if  the  coart  assnmes  the  harden  of  fairly  and 
properly  inquiring  into  the  circamstanoes  (in  part  hy  an  ezami* 
nation  of  the  jurors  npon  oath),  and  is  satisfied  tbat  nothing 
has  occurred  which  may  be  injurious  to  the  prisoner,  the  ver- 
dict should  not  be  disturbed. 

It  was  urged,  also,  that  the  court  committed  error  in  charging 
the  jury  that  they  might  find  a  general  verdict  of  guilty  or  not 
guilty  upon  the  first  count,  as  well  as  in  receiving  such  verdicL 
And  also  that  the  court  erred  in  causing  or  permitting  the 
erasure  of  certain  letters  from  the  verdict. 

This  charge  of  the  court  was  right,  we  think,  and  not  at  all 
conflicting  with  any  provision  of  our  penal  code.  It  was  not  a 
special  verdict  which  was  rendered,  but  a  general  verdict  of 
guilty  on  the  only  count  in  the  indictment  upon  which  the  pris- 
oners could  be  tried  and  convicted. 

The  erasure  complained  of  was  simply  a  correction,  under  the- 
direction  of  the  court,  of  the  orthography  of  the  word  **  count,'*' 
and  was  properly  made. 

What  Facts  Sustain  Plea  op  FoaMER  Acquittal  or  Conviction. — "It 
ia  a  principle  in  probably  every  system  of  jurisprudence,  certainly  in  oun, 
that  a  controversy  once  con<lucte(l  to  final  judgment  can  not  be  renewed  ior 
a  fresh  suit  between  the  same  parties,  though  in  some  circamstanoes  there- 
may  be  a  retrial  of  the  issue  in  the  original  cause.     In  the  criminal  law  in* 
England  this  doctrine  lias  received  form  in  the  maxim  that,  as  Blackstone- 
expresses  it,  '  No  man  is  to  be  brouglit  into  jeopardy  of  his  life  more  than, 
once  for  the  same  offense:'  4  Bla.  Com.  33o.     Yet  a  comparison  of  the- 
Elnglish  adjudications,  not  speaking  now  of  dicta  of  judges,  with  this  maxim,, 
will  probably  show  that  it  is  not  quite  supported  by  them.     In  this  oountry, 
we  have  taken  the  maxim  itself  for  our  unbending  rule,  superseding  thereby 
the  common  law  as  adjudged,  if  really  differing  from  it.     The  constitution  of* 
the  United  States  provides  that  *  no  persou  shall  be    *    *    *    subject,  for  th&) 
same  offense,  to  be  twice  put  in  jeopardy  of  life  or  limb:*  Const.  U.  S.,. 
amend.,  art.  5.     And  though  this  provision  binds  only  the  United  States^, 
not  extending  to  the  states — a  question  on  which  judicial  opinions  formerly 
differed — the  constitutions  of  nearly  all  the  states  have  the  same  provision^ 
and  the  courts  of  all  receive  it  as  expressive  of  the  true  common-law  rule:  *' 
1  Bishop's  Or.  Law,  sees.  980,  981.     *'  But  this  rule  has  a  deeper  foundatioik> 
than  mere  positive  enactment,  it  being,  as  Mr.  Justice  Story  remarked,  im- 
bedded in  the  very  elements  of  the  common  law,  and  uniformly  construed  to- 
present  an  insurmountable  barrier  to  a  second  prosecution,  where  there  ha&. 
been  a  verdict  of  acquittal  or  conviction  regularly  had  upon  a  sufficient  iU' 
dictment.     It  is  upon  the  ground  of  tliis  universal  maxim  of  the  common  law 
that  the  pleas  of  autrt'jo'tM  "m       ■.,  •!  i.f  ftnfre/ois  convict  are  allowed  in  alh 
thminal  cases:  "  'A  < H'  '  '^d  SUUea  v.  Cfibert,  2  Sunm.  42» 
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The  right  not  to  be  put  in  jeopardy  a  second  time  for  the  same  canae  is  a» 
sacred  as  the  right  of  trial  by  jury,  and  is  guarded  with  as  much  care  by  th» 
common  law  and  the  constitution:  Per  Black,  C.  J.,  in  Dinkey  v.  Common- 
rceaUh,  17  Pa.  St.  126;  S.  C,  55  Am.  Dec.  542.  Where,  howeyer,  no  jeop- 
ardy has  taken  place,  as  where  the  indictment  was  defective,  or  the  jury 
was  never  impaneled,  the  prisoner  may  be  tried  again:  See  People  v.  Fisher, 
28  Id.  501. 

What  Constitutes  Jeopardy:  See  note  to  State  y.  McKee,  21  Am.  Deo. 
505,  discussing  this  subject.  See  also  an  article  on  former  jeopardy  in  17 
Am.  Law  Rev.  735.  And  see,  upon  the  subject  of  this  note  generally,  1 
Bishop's  Gr.  Law,  sec.  1048;  Wharton's  Cr.  £v.,  sec.  571;  3  Greenl.  Ev.,  sec. 
85;  Freeman  on  Judgments,  sees.  225,  318. 

Offenses  Charged  in  Two  Indictments  must  be  Same. — Li  this  noto 
we  purpose  discussing  what  facts  will  sustain  the  plea  of  former  acquit- 
tal  or  conviction;  that  is,  in  what  cases  the  offenses  charged  in  the  two  in* 
dictments  will  be  sufficiently  similar  so  that  the  acquittal  or  conviction  upoDi 
the  first  indictment  will  bar,  if  pleaded,  a  prosecution  under  the  second  in* 
dictment;  for  the  offenses  charged  in  the  two  indictments  must  be  substan- 
tially the  same:  Jenkins  v.  State,  78  Ind.  133;  Thomas  v.  State,  40  Tex.  36; 
Bex  Y.  Bird,  5  Cox  C.  C.  11;  S.  C,  T.  &  M.  437;  or,  as  we  shall  see,  they  must 
be  of  the  same  nature  or  the  same  species,  so  that  the  proof  of  one  in- 
volves the  proof  of  the  other,  or  such  that  one  is  a  part  or  constituent  ele* 
ment  of  the  other.  A  plea  of  former  acquittal  is  good  if  it  shows  an  indict- 
ment, trial,  and  acquittal,  in  a  court  of  competent  jurisdiction,  for  the  same- 
crime  charged  in  the  case  at  bar:  Bnrk  v.  StaM,  81  Ind.  128;  Williams  y.  State^ 
13  Tex.  App.  285.  And  if  the  pleader  omit  to  state  that  the  offenses  charged 
in  the  two  indictments  are  one  and  the  same,  the  plea  is  bad  on  demurrers 
McQuoid  V.  People,  3  Gilm.  76.  There  must  be  further  proof  of  the  identity 
of  the  offenses,  in  case  of  indictments  for  receiving  stolen  goods,  than  that 
the  goods  described  in  the  second  are  such  that  the  averments  of  the  first 
might  describe  them:  Commonwealth  v.  Sutherland,  109  Mass.  342. 

The  test  relied  on  in  determining  whether  a  plea  of  former  acquittal  or 
conviction  will  avail  as  a  bar  is  that  the  facts  alleged  in  the  second  indictment 
must  be  such  that  if  proved  they  would  have  procured  a  legal  conviction  upoik 
the  prior  indictment  under  which  the  prisoner  has  been  acquitted  or  con- 
victed. In  that  case  the  plea  will  be  good  though  the  offense  be  charged  by 
whateYer  name:  Durham  v.  People,  4  Scam.  172;  S.  C,  39  Am.  Dec.  407^ 
Dinhey  v.  CommonweaUh,  17  Pa.  St.  126;  S.  C,  55  Am.  Dec.  542;  StaAe  v. 
Johnson,  12  Ala.  840;  Dominick  v.  State,  40  Id.  680;  Foster  v.  State,  39  Id.  229». 
233;  State  v.  Keogh,  13  La.  Ann.  243;  State  v.  Vines,  34  Id.  1079,  1062;  Com-- 
momoealth  v.  Boby,  12  Pick.  496;  State  v.  Birmingham,  Busb.  L.  120;  State  y. 
Bevds,  Id.  200;  StaU  v.  Jesse,  3  Dev.  &  B.  L.  98;  Price  v.  State,  19  Oliio,  423;; 
heikes  t,  Commontceallh,  26  Pa.  St.  513;  StaU  v.  Glasgow,  Dudley  (S.  C),  40^ 
Hite  Y.  State,  9  Yerg.  357;  Simco  y.  State,  9  Tex.  App.  338;  Ex  parte  Bogers^ 
10  Id.  655;  Bex  v.  Vandercomb,  2  Leach,  4th  ed.,  708,  716;  S.  C,  sub  nom,. 
Bex  Y.  Vandercom,  2  East  P.  C.  519.  This  test  is  applied  throughout  all  ther 
decisions  upon  this  subject,  and  from  it  as  a  center  radiate  the  different  doc- 
trines  maintained.  All  the  cases  concur  in  applying  this  principle,  but  iik 
the  method  of  application  much  contrariety  of  opinion  appears.  But  this  i» 
perhaps  not  astODishing  when  the  generality  and  consequent  elasticity  of  the^ 
role  ia  oonsidered. 

Plea  of  Former  Acquittal  is  not  Good  when  Acquittal  is  Ob- 
tained BBCAURE  OF  Vabianob  between  the  allegations  of  the  indictment 
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•nd  the  proof  addnoed.  The  verdict  most  be  rend^ed  upon  the  meritBy  and 
when  a  legal  conTietion  was  imponible  becaoae  of  such  a  ▼arianoe,  the  plea 
will  not  avail.  In  fact»  the  defendant  may  be  considered  as  not  having  been 
in  jeopardy  the  same  as  when  he  is  tried  npon  an  insofficient  and  defeotiva 
indictment.  Bat  the  test  laid  down  above  applies;  for  when  the  second  in- 
dictment is  laid,  charging  the  offense  in  snch  a  manner  that  a  variance  wiU 
«iot  be  met  with,  the  facts  as  alleged  in  this  second  indictment' will  be  mate- 
rially different  from  the  allegatioDS  of  the  first  indictment  (for  the  variance, 
to  produce  an  acquittal,  must  be  material);  and  hence  the  proof  of  the  facts 
alleged  in  the  second  indictment  would  not  secure  a  c(mviction  upon  the  first 
indictment.  The  offenses  chai^ged  in  the  two  indictments  wOl  be  distincti 
jmd  not  the  same,  as  is  essential  to  support  a  valid  plea:  &  pcarte  Rofferg,  10 
Tex.  App.  655;  Martha  v.  State,  28  AhL  72;  People  v.  MeNeahj,  17  Ca].  S32; 
SiaU  V.  8tebbin9y  29  Conn.  463;  Ouedel  v.  Peopfe,  43  111.  226;  CwmmmiweaUk 
T.  QoodenougK  Thacher  Cr.  Gas.  132;  ComvumwealthY.  CfwHs,  Id.  202;  Com- 
ionomoealth  v.  FanreU,  105  Mass.  189;  CommonweaUk  v.  Chedey,  107  Id.  223; 
-SkOe  V.  McCoy,  14  N.  H.  364;  Canterv.  People,  38  How.  Pr. 91;  HUev. SStafe, 
9  Terg.  357 ;  Ifex  t.  PhiUipe,  1  Jur.  427.  A  variance  in  the  name  of  the  party 
whose  property  is  stolen,  or  who  is  injured  by  the  offoose,  is  material,  as 
-■'H.  Franks"  for  *<H.  Frank:**  Parehmanr.  ifftete,  2Tez.  App.  228;  S.  C, 
^  Am.  Rep.  435;  ''Briaon"  for  "Prison:"  Pemuylvama  v.  Hi^/mmi, 
Add.  140;  "Josiah  Thompson"  for  "Joeias  Thompson:"  Commonwealth r, 
M&rtWMT,  2  Va.  Gas.  325;  "A.  ft  R"  for  "A.  &  C.:"  CommoKweaUhY.  Wade^ 
17  Pick.  395,  400;  and  in  general,  a  misnomer  of  the  party  injured  is  a  mate- 
rial variance:  PeopU  v.  McNetdy,  17  Cal.  332;  Morgan  v.  StaU,  34  Tez.  677. 
Acquittal  on  a  charge  of  embezding  cloth  and  other  materials  of  which  over- 
coats are  made  is  no  defense  to  an  indictment  for  embesiling  overcoats, 
although  the  same  facts  which  were  proved  on  the  trial  of  the  first  indict- 
ment are  relied  upon  in  support  of  the  second:  CommonweaUh  v.  Ckur,  7 
Allen,  525.  That  a  note  stolen  was  payable  at  a  certain  bank,  if  averred,  is 
tnaterial:  Hile  v.  Stale,  9  Terg.  357.  Acquittal  on  charge  of  bniglaiy 
•committed  in  one  county  is  no  bar  to  an  indictment  for  the  same  offense 
•committed  in  another  county:  Methaard  v.  State,  19  Ohio  St.  363.  Where 
the  offenses  charged  in  the  first  and  second  indictments  are  upon  the  face 
•of  the  pleadings  legally  distinct,  no  averment  that  they  are  one  and  the 
came  offense  can  make  them  so;  therefore,  if  the  variance  is  in  a  thing 
material,  the  plea  of  autrrfou  acquit  can  not  be  sustained;  but  otherwiae  if  the 
^variance  is  immaterial:  Commontoeaith  v.  SomervUle,  1  Va.  Cas.  163;  S.  C, 
:5  Am.  Dec  514;  BUe  v.  Stale,  9  Yerg.  357.  If  the  variance  is  immaterial, 
«nd  a  valid  and  legal  conviction  could  have  been  procured  upon  the  indict- 
ment notwithstanding  the  defect,  an  acquittal  in  such  case  will  be  a  good 
plea  in  bar  to  a  subsequent  indictment  for  the  same  offense:  Rex  v.  Emden, 
^  East,  437;  Rex  v.  Sheen,  2  Car.  ft  P.  634;  Rex  v.  Clark,  1  Brod.  ft  B.  473; 
XTnited  States y,  Nicherson,  17  How.  204, 208;  Commonwealthr.  Squire,  1  Met 
^58;  State  v.  Reed,  12  Md.  263;  WUUams  v.  CommonweaUh,  78  Ky.  93;  JHniey 
^.  Commonwealth,  17  Pa.  St.  126;  S.  C,  55  Am.  Dec.  542;  Lee  v.  State,  26  Ark. 
1260;  S.  C,  7  Am.  Rep.  611.  Where,  although  the  indictment  is  defective, 
the  trial  has  been  proceeded  with  and  the  prisoner  acquitted,  it  will  be  pre- 
sumed, in  the  absence  of  eridence,  to  have  been  upon  the  merits,  and  wiU  be 
m  bar  to  further  prosecution:  Crqft  v.  People,  15  Hun,  484*  And  anUrtfoU 
4iequU  will  be  sustained,  if  from  the  whole  record  there  appears  no  variance 
4>r  misnomer  of  party  alleged  to  have  been  murdered:  OneU  v.  State,  48  Ga. 
•6.    Where  a  variance  appears  in  two  indictments,  as  to  number  of  articles 
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taken  and  the  names  of  the  owners,  it  will  be  disregarded,  in  the  absence  of 
proof  that  the  offenses  are  in  fact  different:  People  v.  McOcwan,  17  Wend. 
ZS6,  And  though  there  be  an  otherwise  material  misnomer,  yet  the  plea 
will  be  good  if  the  defendant  aver  and  prove  that  owner  of  goods  was  same 
person,  notwithstanding  varianoe  in  snmame,  and  that  he  was  as  well  known 
by  one  name  as  the  other:  SuUe  v.  BUher,  1  Rich.  L.  219. 

Saicb  Offensb  cam  not  be  Sput  and  Pbosscutkd  Twice. — ^A  subtile 
<listinctiQn  is  involved  here,  for  as  we  shall  see  the  same  act  may,  and  in 
many  oasos  does,  give  rise  to  two  or  more  distinct  offenses,  each  of  which  may 
Im  separately  prosecuted.  Yet  it  is  well  settled  that  the  same  offense  can 
Qot  be  split  and  prosecuted  under  different  names.  An  acquittal  or  convic- 
tion under  one  charge  is  a  good  bar  to  a  subsequent  prosecution  for  substan- 
tially the  same  offense,  though  it  be  charged  under  a  different  name:  Bex  v. 
£riUcn,  1  Moo.  &  R.  297;  OoftmumweaUh  v.  Kinney,  2  Ya.  Gas.  139;  Peop^ 
T.  Biirden,  9  Barb.  467;  I^raneiaco  v.  8UUe^  24  N.  J.  L.  dO;  Fishery.  Comnum- 
walth^  1  Bush,  211;  Jaekaan  v.  8taU,  14  Ind.  327,  328;  Moore  v.  State,  71 
Ala.  307;  S.  C,  15  Rep.  428.  Charging  the  same  crime  in  a  different  way 
will  not  justify  two  prosecutions:  State  v.  Cameron,  3  Heisk.  78;  IIoU  v. 
State,  38  Oa^  187;  where  the  charge  is  substantially  the  same,  the  difference 
being  immaterial:  Bex  v.  Clark,  1  Brod.  &  B.  473.  Mere  different  descrip- 
tion in  the  second  iDdictment  will  not  constitute  different  offense,  but  if  it 
appear  on  the  trial  that  the  offense  was  the  same,  autrefoit  acquit  will  be 
valid,  and  the  offenses  may  be  shown  by  parol  to  be  the  same  notwithstand- 
ing the  record:  Buhler  v.  Stale,  64  Ga.  604;  Bake  v.  Pope,  7  Ala.  161. 
^'Same  offense"  in  a  state  constitution  prohibitory  of  a  second  Jeopardy  doei 
not  signify  the  same  offense  eo  nomme,  but  the  same  criminal  act  or  omis- 
sion: nir8\field  v.  StaU,  11  Tex.  App.  207. 

Thus,  for  example,  the  stealing  of  several  articles  at  the  same  time  and 
place,  even  though  they  belong  to  different  owners,  constitutes  but  one  crime, 
and  can  be  prosecuted  but  once.  An  indictment  could  not  be  found  for  the 
larceny  of  one  of  the  articles  and  after  a  verdict  another  indictment  sustained 
for  the  stealing  of  the  remaining  articles.  Indeed,  to  put  such  a  power  in 
the  hands  of  the  prosecuting  attorney  would  be  to  render  the  salutary  doc* 
trine  of  prior  jeopardy  in  many  instances  practically  nugatory:  Jacbson  v. 
State,  14  Ind.  327,  328;  Hamilton  v.  State,  36  Id.  280;  /Wto  v.  Stale,  40  Id. 
18;  State  v.  WUUame,  10  Humph.  101;  Lorton  v.  State,  7  Mo.  55;  Hoiles  v. 
United  States,  3  McArthur,  370;  S.  C,  26  Am.  Rep.  106;  Wilson  v.  State,  45 
Tex.  76;  S.  C,  23  Am.  Rep.  602.  See  State  v.  Hennessey, 23 Ohio  St  339;  S.  C, 
13  Am.  Rep.  253;  contra.  State  v.  Thurston,  2  McMnll.  382.  Stealing  a  horse, 
wagon,  and  harness  at  one  time  and  place  is  but  one  offense,  and  proeecut- 
Skble  but  once:  State  v.  Cameron,  40  Yt.  555;  Filter  v.  CotnmonweaUh,  1  Bush, 
211.  Stealing'two  pigs  simultaneously  subjects  the  thief  to  but  one  liability: 
Begina  v.  Brettel,  Ou*.  &  M.  609.  Taking  coal  from  different  mine  owners, 
but  raising  it  by  means  of  the  same  shaft,  is  but  one  entire  offense:  Begina  v. 
Bleasdale,  2  Car.  &  K.  765.  But  an  interval  of  half  an  hour  having  elapsed 
between  the  taking  of  two  articles  was  held  to  make  two  distinct  indiotabla 
offenses:  Bex  v.  Birdseye,  4  Gar.  &  P.  386. 

The  possession  of  several  forged  or  counterfeit  bank  notes  or  bills  with  in- 
tent to  pass  them  is  but  one  offense,  and  an  acquittal  or  conviction  on  an 
indictment  based  on  one  of  the  bills  is  a  bar  to  indictments  based  on  the  others: 
State  V.  Benkam,  7  Conn.  414;  People  v.  Van  Keutun,  5  Park.  Cr.  66.  So 
of  a  conviction  for  uttering  one  of  them:  State  v.  Egglesht,  41  Iowa»  574;  8» 
d  20  Am.  Rep.  612.    So  an  autr^ois  acquit  of  the  forgery  is  a  bar  to  •• 
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IndictmeDt  for  attering  the  bill:  People  v.  Allen,  1  Park.  Cr.  445.  The  p<w- 
session  of  two  coanterfeit  plates  at  the  same  time  is  one  offense,  for  which 
a  person  can  not  be  twice  prosecuted:  United  States  v.  Miner,  11  Blatchf.  611. 
Conviction  of  swindlin^^  may  be  pleaded  in  bar  to  a  prosecution  for  uttering  a 
forged  instrument,  the  transaction  being  the  same:  Hitnl^field  v.  Statej  11  Tex. 
App.  207. 

Other  instances  of  the  application  of  this  rule  are  contained  in  StaU  v. 
FayellevilUy  2  Murph.  371;  Stale  v.  Rollins,  12  Rich.  L.  297;  State  v.  JoJU- 
son,  12  Ahi.  840;  StaU  v.  Wiles,  26  Minn.  381;  Fiddler  v.  State^  7  Humph. 
£»08;  StcUe  v.  Hardy,  47  K.  H.  538;  ComnumweaUh  v.  Kinney,  2  Va.  Caa. 
139.  In  Bex  v.  Ghampneys,  2  Moo.  &  R.  26,  it  was  held  that  an  insolvent 
debtor  acquitted  on  a  former  indictment  for  omitting  goods  out  of  his  sched-^ 
nle  might  be  again  indicted  for  omitting  other  goods  not  specified  in  th» 
former  indictment,  but  such  a  course,  it  was  said,  ought  not  to  be  taken  ex- 
cept under  very  peculiar  circumstances. 

When  Same  Act  Constitutes  Two  or  Mobb  Distinct  Offenses,  Eacb 
IB  Sbfabately  Indictable.  The  defendant  may  be  separately  punished  for 
each  offense,  and  an  acquittal,  or  conviction,  or  pardon  of  one  of  these  distinct, 
offenses  is  no  bar  to  the  prosecution  of  the  others:  Wemyss  v.  IfopJdtv*,  L.  R.» 
10  Q.  B.,  378;  Stale  v.  Rankin,  4  Coldw.  145;  StaU  v.  Taylor,  2  Bailey,  49; 
Suae  V.  Olasgow,  1  Dudley  (S.  C),  40;  Teat  v.  State,  53  Miss.  439;  Common- 
wealth  V.  Tenney,  97  Mass.  60;  Olatfie  v.  Thomas,  26  Kan.  233;  Hawkins  v. 
State,  I  Port.  475;  S.  C,  27  Am.  Dec.  641.  And  the  test  will  here  apply.  In 
each  case  the  plea  of  autrtfois  acquit  or  convict  is  bad,  because  the  facts  of  the 
two  offenses  are  different.  The  proof  of  the  allegations  of  the  second  indict- 
ment would  not  secure  a  legal  conviction  under  tlio  allegations  of  the  first.. 
A  well-settled  example  of  this— of  two  offenses  distinct  from  each  other, 
arising  from  the  same  act— occurs  when  the  criminal  act  affects  two  different 
persons:  State  v.  F\fe,  1  Bailey,  1.  Under  the  heail  of  "variance,"  we' 
have  seen  that  the  misnomer  of  the  person  affected  by  the  criminal  act  is  a 
material  variance,  the  two  indictments  in  such  case  charging  different  crimes. 
So  where  the  defendant,  by  his  act,  injures  in  fact  two  or  more  persons^ 
though  it  be  accomplished  in  the  same  transaction,  yet  as  many  distinct 
offenses  are  committed.  The  facts  of  one  are  materially  variant  from  those 
of  the  other.  Such  is  the  case  where  two  or  more  persons  are  shot  at  the 
same  time:  Vattghan  ▼.  Commonwealth,  2  Va.  Cas.  273;  or  murdered:  Clem. 
v.  State,  42  Ind.  420;  S.  C,  13  Am.  Rep.  369;  Peuj^e  v.  Alibet,  49  Cal.  452. 
So  where  an  assault,  or  an  assault  and  batteiy,  is  committed  upon  several  at 
the  same  time:  State  v.  Na^h,  86  N.  C.  650;  S.  C,  41  Am.  Rep.  472;  26  Alb. 
L.  J.  293;  State  v.  Stand\fer,  5  Port  523;  Crocker  v.  State,  47  Ga.  568; 
Greenwood  v.  State,  64  Ind.  250;  State  v.  Parrish,  8  Rich.  L.  322;  State  t. 
Damon,  2  Tyler,  387.  An  intent  to  kill  two  persons  by  the  same  act  consti- 
tutes two  distinct  offenses:  People  v.  Warren,  1  Park.  Cr.  938.  Advising  at 
the  same  time  t^o  slaves  to  abscond  constitutes  two  distinct  offenses,  and  a 
conviction  of  one  offense  is  no  bar  to  the  prosecution  of  another:  Smith  v. 
Commonioealth,  7  Gratt.  593.  An  indictment  charging  the  administering  of 
poison  to  three  persons  is,  however,  not  bad  for  duplicity:  Ben  v.  State,  22 
Ala.  9. 

Where,  out  of  the  same  act,  offenses  of  a  different  nature  arise,  susceptible 
of  distinct  and  characteristic  proof,  they  constitute  distinct  offianses,  and  the 
defendant  may  be  tried  twice  or  as  many  times  as  there  are  such  distinct 
offenses.  An  acquittal  of  larceny  is  no  bar  to  a  prosecution  for  obtaining 
goods  by  faUe  pretenses,  though  the  same  evidence  is  addnoed  hf  tho  proe* 
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mention  in  each  case:  Dominick  v.  State,  40  Ala.  680;  eee  State  v.  Sku,  17  A* 
H.  558;  Regina  v.  Henderson,  2  Moody,  192.  A  ooiiTiction  or  aoqaittal  of  lar- 
•ceny  is  not  a  bar  to  a  proeecution  for  receiving  and  concealing  stolen  goods: 
Foster  v.  State,  39  Ala.  229,  233.  An  acquittal  of  a  charge  of  stealing  a  hog 
is  not  a  bar  to  a  subsequent  iudictment  for  wantonly  and  willfully  killing 
the  hog:  State  v.  Ellison,  4  Lea,  229. 

We  haye  seen  that  an  acquittal  of  forgery  is  a  bar  to  an  indictment  for 
attering  the  instrument:  Parker  ▼.  Alien,  1  Park.  Or.  445.    This  is,  how- 
•ever,  denied  in  Harrison  v.  Stale^  36  Ala.  248,  on  the  ground  in  that  case 
that  no  evidence  of  the  uttering  appeared  to  have  been  produced  upon  the 
trial  for  forgery:  See  also  PeopU  v.  Ward,  15  Wend.  231.    Rape  and  assault 
with  intent  to  commit  rape:  Stale  v.  Jesse,  3  Dev.  &  B.  L.  98;  bigamy  and 
adultery:  Swancoat  t.  State,  4  Tex.  App.  105;  adultery  and  fornication:  State 
v.  Lash,  1  Harr.  (N.  J.)»  380;  32  Am.  Dec.  397;  contra,  Dinkey  v.  Common- 
wealth,  55  Id.  542 — have  been  held  to  be  distinct  offenses.    Burglary  and  lar* 
4seny  are  distinct  offenses,  and  a  conviction  of  one  is  no  bar  to  a  prosecution 
of  the  other:  State  v.  Martin,  76  Mo.  337;  see  State  v.  Kelsoe,  Id.  505;  re- 
versing 8.  C,  11  Mo.  App.  91;  }VUson  v.  State,  24  Conn.  57;  but  see  infra, 
"  Conviction  or  acquittal  of  greater  crime."    An  acquittal  on  charge  of  bur- 
glary and  stealing  is  no  bar  to  indictment  charging  the  same  offense  as  burglary 
with  intent  to  steal,  for  these  are  distinct  offenses:  Rex  v.  Vandercomh,  2 . 
Leach,  4th  ed.,  708,  716;  8.C.,sub  nom.  Rex  v.  Vandercom,  2  East  P.  C.  519. 
One  indicted  for  suffering  a  mare  to  be  run  in  a  horse-race  can  not  show  prior 
conviction  for  running  a  horse  at  tho-  race,  and  prove  by  parol  that  in  the 
first  indictment  it  was  a  mare,  and  not  a  horse;  he  can  not  so  contradict  the 
record:  Conway  v.  State,  4  Ind.  94.     Other  examples  of  distinct  offenses,  dif- 
fering in  their  nature  and  requisites  of  proof,  are  met  with  in  Commontoeahh 
v.  Roby,  12  Pick.  496;  StaU  v.  Slilej',  65  Ind.  282;  State  v.  Homeman,  16 
Kan.  452;  CommonweaUh  v.  Baheman,  105  Mass.  53;  StaU  v.  Ross,  4  Lea, 
442.    Although  proof  of  one  particular  fact  is  necessary  to  a  conviction  under 
either  of  two  statutes,  yet  if  each  statute  requires  proof  of  an  additional 
fact  which  the  other  does  not,  an  acquittal  or  conviction  under  either  is  no 
Itar  to  prosecution  and  punishment  under  the  other:  Morey  v.  Commonvcealih, 
108  Mass.  433. 

Conviction  or  Ac?quittal  of  Greater  Crimb  is  Bar  to  prosecution  of 
less  crime  included  within  it.  When  within  the  charge  of  a  greater  offense  a 
less  offense  is  included  which  forms  a  constituent  element  of  the  greater,  and 
Is  susceptible  of  proof  by  ^eans  of  evidence  introduced  in  support  of  the 
greater,  a  conviction  of  the  less  crime  may  be  had  under  the  indictment 
charging  the  greater:  Rex  v.  Oliver,  8  Cox  C.  C.  384;  Livingston  v.  Common- 
wealth,  14  Gratt.  592;  State  v.  Reed,  40  Vt.  603;  State  v.  Coy,  2  Aik.  181; 
Stale  V.  Taylor,  3  Or.  10;  Commonwealth  v.  Griffin,  21  Pick.  523;  State  v. 
Waters,  39  Me.  54;  Rex  v.  Teadon,  9  Cox  C.  C.  91.  Thus  it  follows  that 
the  indictments  need  not  charge  the  identical  offense,  but  if  the  charge 
in  the  prior  indictment  is  such  that  the  evidence  offered  must  have  been 
•ufficient  to  have  covered  the  less  offense  charged  in  the  second  indictment, 
or  this  appear  from  parol  evidence  to  have  been  actually  the  case,  and  if 
the  defendant  might  have  been  convicted  of  the  less  offense  under  the 
first  indictment^  a  faUure  to  so  convict  will  be  a  virtual  acquittal  of  the 
less  offense,  whUe  a  conviction  wHl  be  virtually  a  conviction  of  both  offenses: 
Sanders  v.  Stale,  55  Ala.  42;  StaU  v.  Stand\fer,  5  Port.  523;  Thoma*  v.  StaU^ 
40  Tex.  36;  Dunn  v.  Stale,  70  Ind.  47;  StaU  v.  Towntend,  2  Harr.  (Del)  543| 
StaU  V.  PUtSt  67  Ma  85.    In  this  case  it  will  be  noticed  that  the  aaoond  ia- 
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dictment  being  for  a  less  offense,  the  test  that  the  proof  of  the  allegations  of 
the  second  indictment  should  be  sufficient  to  procure  a  legal  conviction  oa. 
the  first  indictment  will  not  apparently  apply;  that  is,  if  we  consider  thi» 
test  as  requiring  that  the  full  offense  charged  in  the  first  indictment  must  b& 
established  by  the  proof  of  the  seconds  But  as  in  this  case  the  defendant 
might  have  been  convicted  of  the  minor  offense  under  the  first  indictment,  is. 
case  of  an  acquittal  thereon,  or  has  been  virtually  convicted  of  it  when  oon- 
victed  of  the  greater  crime  of  which  the  minor  offense  is  a  mere  element^  not 
only  does  the  gist  of  the  rule  of  former  jeopardy  apply,  but  the  test  of  simi- 
iarity  is  really  present.  For  the  proof  of  the  all^ations  of  the  second  indict- 
ment for  the  minor  offense  would  have  secured  a  conviction  of  that  offense  if 
proved  under  the  first  indictment,  upon  which,  in  fact^  an  acquittal  was> 
reached;  and  virtually  did  obtain  such  a  conviction  where  the  defendant 
was  convicted  on  the  first  indictment.  The  rule  is,  however,  well  settled, 
and  is  manifestly  in  acoordanoo  with  the  spirit  of  the  rule  respecting  former 
jeopardy. 

We  have  seen,  mprcL,  under  the  head  of  "Distinct  offenses,"  that  burglary 
and  larceny  are  distinct  crimes,  and  a  prosecution  of  one  will  not  bar  a  proee* 
cution  for  the  other.  Upon  this  there  is  a  conflict  of  authority.  Some 
decisions  hold  that  where,  in  the  perpetration  of  burglary,  larceny  is  com- 
mitted, the  less  will  be  included  within  the  former,  at  least,  when  the  indict- 
ment is  for  burglary  and  larceny,  or  burglary  with  intent  to  commit  larceny, 
or  when  it  appears  that  the  larceny  was  proved,  as  in  the  principal  case,  ta 
show  the  intent  and  an  acquittal  or  conviction  of  the  burglary,  will  be  »  bar 
to  prosecution  for  the  laroeny :  SkUt  v.  Stand\fer,  5  Port  523;  PeopU  v.  Smith, 
57  Barb.  46;  StcUe  v.  De  QrafenreUly  9  Baxt  287.  For  two  convictions  can 
not  be  founded  on  the  same  intent:  State  v.  Dt  Orafenrtid^  ty/pra.  But  Ia 
Howard  v.  StcUe,  8  Tex.  App.  447,  it  is  held  that  burglary  with  intent  to 
commit  theft  is  no  bar  to  a  prosecution  for  the  theft;  otherwise,  however, 
if  the  indictment  for  burglary  had  also  charged  theft.  The  indictment 
charged  both  burglary  and  larceny,  and  the  prisoner  was  convicted  of  tho- 
former,  in  Bell  v.  Stale,  48  Ala.  684;  S.  C.  17  Am.  Rep.  40.  This  was  held 
to  be  an  acquittal  of  larceny,  and  the  judgment  having  been  reversed,  and 
the  jury  having  found,  upon  the  second  trial,  the  defendant  guilty  of  larceny, 
the  verdict  was  held  to  be  a  nullity,  and  their  discharge  witliout  finding 
a  verdict  of  burglary  operated  as  an  acquittal  of  this,  dtpenhanen  v.  State, 
15  Ga.  264,  was  a  case  similar  to  the  principal  case.  This  case  held  that  a  con- 
viction for  burglaiy  was  a  good  bar  to  a  subsequent  prosecution  for  robbery, 
when  the  circumstances  of  the  robbery  were  put  in  proof,  but  not  so  if  the 
defendant  was  acquitted  of  the  robbery;  this  would  not  be  a  bar  to  burglary, 
as  the  circumstances  are  not  indnded.  But  queert,  whether  an  acquittal  of 
robbery  would  not  bar  a  prosecution  for  the  burglary,  not  only  on  the  ground 
that  the  state  can  not  split  offenses,  but  also  that  a  conviction  or  acquittal  of 
a  less  included  offense  Is  a  bar  to  a  subsequent  prosecution  for  the  greater  and 
including  offense,  as  we  shall  see  ii|/ra.  The  q..estion  should  rest  upon  th« 
determination  of  the  question  whether  burglary  and  robbery  are  distinct 
offenses,  and  thereupon  this  decision  appears,  at  least,  somewhat  inconsistent, 
/or  it  decided  them  in  one  case  to  be  of  the  same  nature,  so  that  a  couviction 
of  burglary  bars  a  prosecution  for  the  robbery;  but  then  contradicts  itself  in 
asserting  virtually  that  they  are  distinct,  for  the  acquittal  of  robbery,  it  is 
held,  will  not  bar  prosecution  for  the  burglary  committed. 

Of  the  broad  doctrine  of  the  principal  case,  that  a  leopardy  on  one  indict 
laent  will  bar  a  second  "  whenever  the  proof  sV^^wa  U^  sftftcnJ  oaaa  tp  be  tii^ 
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■ame  traDsactioik  with  ihe  first,"  Mr.  Bishop  says:  "This  doctrine  with  the 
dedsion  based  upon  it  is  inoonsistent  with  the  proposition — sustained,  as  the 
reader  has  seen,  by  varioos  other  coarts — that  indictments  for  burglary  and 
huceny  can  both  be  prosecated  to  conviction,  when  a  prisoner  breaks  into  a. 
dwelling-house  and  therein  steals."  The  doctrine  of  the  principal  case  i» 
certainly  broad.  And  from  the  opinion  it  is  apparent  that  the  court  is  well 
aware  of  the  fact.  But  Mr.  Bishop  may  seem  to  depart  from  hie  usual  con- 
sistency if  the  cases  cited  above,  which  hold  that  indictments  for  bni^laiy 
and  lanseny  can  not  both  be  prosecuted  to  a  conviction,  are  considered.  There 
is  a  lamentable  conflict  of  authority,  but  the  rule  sustained  by  the  principal 
case,  if  it  be  confined  to  the  facts  of  that  case,  can  hardly  work  injury, 
and  is  certainly  conformable  to  the  tenor  of  the  rule  of  former  jeopardy. 
An  acquittal  of  robbery  is  a  bar  to  a  subsequent  prosecution  of  larceny 
committed  by  the  same  act:  People  v.  MeOawan,  17  Wend.  886;  so  of  ik 
conviction:  State  v.  Bratmon,  65  Mo.  63;  S.  C,  17  Am.  Rep.  643.  An  ao* 
quittal  on  indictment  for  murder  committed  in  the  perpetration  of  a  bui|^laty 
is  a  bar  to  a  subsequent  prosecution  for  burglary  with  violence,  as  the  general 
acquittal  on  the  charge  of  murder  would  be  an  answer  to  that  part  of  the 
indictment  containing  the  allegation  of  violence:  Regina  v.  OfnUd^  9  Car.  &  P» 
864.  An  acquittal  of  murder  bars  prosecution  for  the  same  offense  as  man- 
slaughter: State  V.  Standifer,  5  Port.  623.  Assault  and  battery  with  intent 
to  commit  murder  embraces  simple  assault  and  battery:  State  v.  Stedmant  7 
Port.  495.  An  acquittal  on  an  indictment  for  seduction  is  a  good  plea  in 
bar  of  a  subsequent  indictment,  chai^ging  the  same  offense  as  fornication  and 
bastardy,  for  the  defendant  may  be  found  guilty  of  the  latter  offense  under 
the  indictment  for  seduction,  since  fornication  is  the  essential  fact  oonsti* 
tuting  crimes  arising  out  of  illicit  carnal  connection,  and  is  included  within 
them:  Dinkey  v.  Cammmtoetdth,  17  Pa.  St.  126;  8.  C,  55  Am.  Dec.  542. 

But  where  the  less  offense  in  not  included  within  the  greater,  a  conviction 
for  the  less  can  not  be  had;  and  therefore  an  acquittal  of  the  greater  will,  in 
such  case,  be  no  bar  to  a  subsequent  prosecution  for  the  less:  Mum/ord  v. 
Stale,  39  MIbs.  558.  So  if  an  indictment  for  murder  does  not  charge  assault 
and  battery,  no  conviction  for  the  latter  offense  being  possible,  an  acquittal 
of  the  murder  will  not  bar  a  further  prosecution  of  the  less  offense:  Moore  v. 
State,  59  Id.  25;  Hegina  v.  Smith,  34  U.  G.  Q.  B.  552;  Begina  v.  Bird,  2  Bug. 
L.  &  Eq.  448;  S.  C,  2  Den.  C.  C.  94;  5  Goz  C.  C.  20.  See  Wright  v.  State,  5 
Ird.  527.  So  in  case  of  different  degrees  of  murder:  Dedien  v.  People,  22  N. 
y  )  78.  And  when  the  same  facts  constitute  two  or  more  offenses,  wherein 
the  lesser  offense  is  not  necessarily  involved  in  the  greater,  and  when  the  facta 
necessary  to  convict  on  a  second  prosecution  would  not  necessarily  have  con- 
victed on  the  first,  then  the  first  prosecution  will  not  be  a  bar  to  the  second, 
although  the  offenses  were  both  committed  at  the  same  time  and  by  the  same 
act:  StaU  v.  Elder,  65  Ind.  282, 285;  and  see  "  Distinct  offenses,"  8upra,  So 
where,  in  accordance  with  the  common  law,  under  an  indictment  for  a  felony, 
a  conviction  of  a  misdemeanor  can  not  be  had,  a  conviction  or  acquittal  of 
the  felony  will  not  bar  the  prosecution  of  the  same  offense  as  a  misdemeanor, 
and  vice  verea:  Commonwealth  v.  Quann,  2  Va.  Cas.  89;  People  v.  Saundere, 
4  Park.  Cr.  196;  StaU  v.  Wightman,  26  Mo.  515;  Dinkey  v.  CommonweaUh^ 
17  Pa.  St  126;  S.  C,  55  Am.  Dec.  542;  see  State  v.  Wheeler,  23  Id.  212.  But 
where  the  English  system  of  criminal  procedure  does  not  prevail,  and  a  ver- 
dict of  guilty  of  a  misdemeanor  may  be  found  under  an  indictment  for  a  fel- 
ony, the  conviction  of  the  felony  will  bar  a  further  prosecution  of  the  nusde- 
msaoor,  and  vice  verea:  Cameron  v.  State,  13  Ark.  712;  State  v.  I^iehole^  3S 
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Id.  550;  Murphy  ▼.  CcmmonweaUh,  23  Gratt  900;  Canada  ▼.  Cammonwmltk, 
22  Id.  899. 

AcQtrrrrAL  or  CoNVicrnoN  or  Less  Offbnss  or  Same  Nature  as  greater, 
«iibsequently  charged,  is  a  bar  to  the  proseoation  on  the  second  indictmenti 
Two  cases  arise  here:  the  first  where  the  indictment  is  for  the  greater 
offense,  and  the  conviction  of  the  less  offense  therennder  is  an  acquittal  of  tb» 
greater  offense  charged,  and  bars  a  second  prosecution  for  the  latter;  the 
•eecond  where  the  conviction  or  acquittal  of  the  less  offense  is  upon  an  indict- 
ment charging  no  more  than  that  offense,  bnt  the  jeopardy  nevertheless  ban 
a  subsequent  prosecution  for  the  same  offense  charged  as  a  greater  orime. 
The  latter  case  is  the  converse  of  the  rule  laid  down  just  above. 

The  first  case  depends  upon  the  principal  that  a  verdict  of  guilty  of  a  lees 
•offense  under  an  indictment  for  the  greater  is  virtually  an  acquittal  of  the 
remainder  of  the  offense.  And  though  the  defendant  move  for  and  obtain  a 
new  trial,  yet  this  is  no  waiver  of  the  acquittal,  and  upon  the  second  trial  he 
•can  be  convicted  of  no  greater  offense  than  that  of  which  he  was  found  guilty 
on  the  first  trial,  whether  the  second  trial  be  upon  the  same  or  another  in- 
dictment: State  V.  Marihi,  30  Wis.  210;  Sunnnty  v.  StaU,  8  Smed.  &  M.  576; 
State  V.  De  Laiiey,  28  La.  Ann.  434;  People  v.  Apgar,  35  Cal.  389;  PropU  v. 
•Oilmore,  3  Id.  376;  People  v.  Backus,  5  Id.  278;  AliUer  v.  State,  68  Oa.  20O; 
Letois  v.  State,  51  Ala.  1.  One  convicted  on  one  of  tliree  counts,  having 
moved  for  and  obtained  a  new  trial,  is  entitled  to  his  discharge  if  acquitted 
a>t  the  second  trial  on  the  same  count:  Camjihell  v.  State,  9  Yerg.  333;  S.  C, 
•30  Am.  Dec.  417.  And  he  can  be  retried  only  on  the  count  on  which  he  was 
convicted:  Note  to  State  v.  Solomons,  27  Id.  479.  So  an  acquittal  of  man- 
slaughter on  an  indictment  for  murder  is  an  acquittal  of  the  higher  crime: 
State  V.  IJorntfby,  8  Robt.  583;  S.  C,  41  Am.  Dec.  314;  State  v.  NorveU,  2 
Yerg.  24;  S.  C,  24  Am.  Dec.  458;  Jordan  v.  State,  22  Ga.  545;  BameU  v. 
People,  54  111.  325;  Brennan  v.  People,  15  Id.  511,  617;  People  v.  Knapp,  28 
Mich.  112;  flart  v.  StaU,  25  Miss.  378;  Slaughter  v.  SlaU,  6  Humph.  410. 
So  a  conviction  of  a  lower  degree  of  murder  is  an  acquittal  of  a  higher  degree: 
Fields  V.  Stale,  52  Ala.  348;  Smith  v.  State,  08  Id.  424;  Letois  v.  Stale,  51  Ala. 
1;  Johnson  v.  State,  29  Ark.  31;  State  v.  Lessing,  16  Minn.  75,  80;  Stole  v. 
JRoss,  29  Mo.  32;  State  v.  Smith,  53  Id.  139.  A  conviction  of  robbery  in  the 
first  degree  is  an  acquittal  of  the  higher  offense  charged:  State  v.  Pitts,  57  Id. 
.85.  A  conviction  of  grand  larceny  is  an  acquittal  of  the  robbery  charged: 
Iliekey  v.  State,  23  Ind.  21.  So  of  assault  and  battery  and  felony:  Canada  v. 
•Comm^mweailh,  22  Gratt.  899;  Carpenter  v.  State,  23  Ala.  84.  A  conviction 
of  one  offense  charged  is  an  acquittal  of  others  charged  in  same  indictment: 
State  V.  Brufey,  75  Mo.  389;  Bix  v.  Ifeaps,  2  Salk.  593.  The  defendant  upon 
a  charge  of  felony,  being  convicted  of  an  attempt  to  commit  felony,  can  not  be 
tried  for  any  other  offense  founded  on  same  facts:  Hegina  v.  Webster,  9  L.C.  196. 
A  minority  of  authority  holds  that  if  the  verdict  is  set  aside  upon  the  defend- 
ant's motion  the  whole  case  is  open  for  a  new  trial,  in  which  he  may  be  found 
guilty  of  the  full  offense  charged  in  the  first  indictment:  State  v.  Beheimer,  20 
Ohio  St.  672,  579;  (Inited  States  v.  Harding,  1  Wall.  jun.  147. 

The  second  case  rests  uix>n  the  rule  that  prohibits  the  state  from  splitting 
the  same  offense  into  two  or  more  offenses,  different  only  in  name.  "  The  rule  is 
well  settled  in  criminal  practice,  which  allows  the  prosecutor  to  carve  as  large 
an  offense  out  of  a  single  transaction  as  he  can,  yet  he  must  cut  only  once:'* 
White,  P.  J.,  in Simco  v.  State,  9  Tex.  App.  349.  Accordingly,  a  conviction 
or  acquittal  of  an  offense  that  is  a  necessary  element  in  and  oonstitatea  an 
essential  part  of  another  offense,  both  being  in  fact  one  transaction,  is  a  bar 
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to  ft  praeecation  for  the  greater  and  including  offense:  State  y.  SmUh,  43  Vt. 
S24,  328u  The  defendant  can  not  be  conyicted  of  two  distinct  felonies  grow- 
ing out  of  the  same  act,  when  one  is  a  necessary  ingredient  of  the  other,  and  if 
^e  state  prosecates  the  lesser  offense  to  oonviotion,  such  conviction  will  be  a 
•6ar  to  an  indictment  for  the  higher  offense:  State  ▼.  Cooper,  1  Green,  361 ;  S.  C, 
25  Am.  Dec.  490.  Conviction  of  robbery  is  a  bar  to  an  indictment  for  an  as- 
eanlt  to  commit  mnrder,  growing  out  of  the  same  offense,  as  the  assanlt  or  vio- 
lence is  a  common  element  of  both  cases,  and  has  been  pnushed  under  the  first 
indictment:  WUeox  v.  Stale,  6  Lea,  671;  S.  0.,  40  Am.  Bep.  63.  A  conviction 
or  acquittal  of  such  a  less  offense — an  offense  which  is  a  mere  subdivision  d 
the  greater  offianse  committed  at  the  same  time^is  a  bar  to  a  further  prosecu- 
tion of  the  greater  offense:  Commomoealth  v.  Bright,  78  Ky.  238;  Lehman  v. 
People,  i  K.  T.  379;  S.  a,  2  Barb.  216;  Regina  v.  EMngton^  9  Ck>z  a  C.  86, 
!90;  Bank  ProaecuUona,  Buss,  k  By.  378.  And  this  rule  is  sustained  by  the 
•highest  jiistice.  For  how  baseless  would  be  this  salutary  protection  of  an 
-accused,  the  security  from  further  prosecution  for  the  same  offense  after  he 
has  been  once  in  jeopardy,  if  he  might  be  variously  prosecuted,  by  simply 
•charging  the  same  offense  a  degree  higher.  On  the  other  hand,  every  offense 
of  the  same  generic  class,  that  is,  of  the  same  nature,  though  varying  in  the 
4egree  of  the  offense  growing  out  of  the  same  transaction,  must  each  contain 
the  same  coiimon  essential  elements;  and  again,  in  establishing  the  less 
offense,  all  the  circumstances  of  the  transaction  will  be  proved  and  the  whole 
offense  committed  will  be  placed  before  the  jury.  An  acquittal  will,  thera* 
fore,  be,  in  effect,  an  acquittal  of  criminal  liability  in  the  whole  transaotioiii 
^hile  if  the  conviction  is  for  a  less  offense  than  that  really  committed,  yet 
the  state  is  certainly  the  delinquent  party.  This  principle  is  variously  ap. 
plied.  Conviction  or  acquittal  upon  lr  indictment  for  an  attempt  to  commit 
rape  is  a  bar  to  an  indictment  for  rape:  State  v.  Shepard,  7  Conn.  64;  State  v. 
Smith,  43  Vt.  824,  826.  A  conviction  of  assault  and  battery  is  a  bar  to  a 
subsequent  indictment  of  assanlt  and  battery  with  intent  to  commit  murder, 
the  persons  and  assault  being  the  same:  Moore  v.  State,  16  Bep.  428;  71  Ala. 
807;  Reffina  v.  Walker,  2  Moo.  &  B.  446.  A  conviction  of  assanlt  is  a  bar  to 
A  subsequent  prosecution  for  a  battery  committed  at  the  same  time:  State  ▼. 
Chqfin,  2  Swan,  493.  Conviction  of  misdemeanor  by  court  of  competent  ju- 
risdiction is  a  bar  to  a  prosecution  of  the  felony  perpetrated  in  the  commis- 
sion of  the  misdemeanor:  Murphy  v.  Commonwealth,  23  Gratt.  960.  So  in 
the  case  of  petit  and  grand  larceny:  State  v.  Murray,  55  Iowa,  630;  State  v. 
Qleaeon,  66  Id.  203;  or  larceny  and  burglary:  People  v.  Smith,  67  BarK  46. 
Where  two  indictments  for  felonious  taking  of  goods  were  found  against  a 
prisoner,  one  charging  him  with  burglary  and  larceny,  and  the  other  with 
robbery,  and  under  the  first  indictment  he  was  convicted  of  lareeny,  it  was 
held  that  he  could  not  be  tried  upon  the  second  indictment:  State  v.  Lewie, 
2  Hawks,  98;  S.  C,  11  Am.  Dec.  741.  A  prisoner  who  has  been  convicted  of 
.arson  can  not  afterwards  be  tried  on  an  indictment  for  murder  for  the  com- 
mission of  the  same  arson  where  the  statute  imposes  the  penalties  of  murder 
for  such  arson:  State  v.  Cooper,  1  Green,  861;  S.  C,  26  Am.  Dec.  490.  In 
State  T.  Hattabough,  66  Ind.  223,  it  is  held  that  a  conviction  or  acquittal  of 
the  misdemeanor  of  assanlt  and  battery  will  not  bar  prosecution  of  the  felony 
«f  assault  and  battery  with  intent  to  commit  murder,  but  it  will  bar  a  oonvio* 
tfton  of  the  misdemeaiior  on  the  second  indictment 

A  minority  of  anthority  holds  to  the  contrary  of  this  proposition  thattha 
oonviotioii  or  aoquittal  of  the  Ism  oflbnse  will  bar  a  prosecution  of  the  greatet;, 
<Of  th«e  anihorities»  Mr.  Bishop  says:  "  Some  apparent  authority,  therefoiv^ 
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EngliBh  (2  Hawk.  P.  C,  Curw.  ed.,  p.  518,  sec.  6;  Rtgvnav.  BuUon,  11 Q.  K 
B29,  947,  048;  12  Jar.  1017;  1  SUrk.  Grim.  PL,  2d  ed.,  327)  and  Americaai 
{ScoU  y.  (ItUUd  SUxiUy  Morris,  142;  Freeland  v.  PeopU^  16  111.  380),  that  a 
jeopardy  for  the  leas  will  sot  bar  an  Indiotment  for  the  greater,  most  be 
deemed  nnsound  in  principle:  *'  1  Bishop's  Cr.  Law,  sec.  1057.  See  also,  a» 
holding  with  this  minority  of  authority,  Thomas  v.  StaUf  40  Tex.  36;  Severm 
V.  People,  37  111.  414;  Skidmore  v.  Bricher,  77  Id.  164;  StaU  v.  Warner,  14 
Ind.  572;  CommonweaUh  v.  Curtis,  11  Pick.  134, 139;  contra,  Begina  v.  Walkerr 
2  Moo.  &  R.  446.  The  case  of  State  v.  Faster,  o.i  Iowa,  .525,  admits  that  a  con- 
viction or  acquittal  of  manslaughter  would  bar  a  prosecution  for  murder. 

Death  Resulting  affeb  Trial  fob  Assault  anb  Battbbt,  Ikdict- 
MEirr  FOB  Homicide  Lies.  This  is  a  well-settled  exception  to  the  general 
rule  as  set  forth  above.  If,  after  a  conviction  of  assault  and  battery,  the  in- 
juries inflicted  resulted  in  death,  the  prisoner  may  be  indicted  for  man- 
slaughter  or  murder:  State  v.  lAUl^field,  70  Me.  452;  Bums  v.  People,  1  Park* 
Cr.  182;  Stewart's  Case,  5  I.  J.  C.  310,  314;  Begijia  v.  Morris,  L.  R.,  1  C.  C, 
90;  CommonweaUhY.  Evams,  101  Mass.  25,  26.  Autr^ois acquit  ol  wonnding- 
with  intent  to  kill  is  no  bar  to  indictment  for  murder  if  the  wounded  man: 
afterwards  die.  For  although  the  jury  aoquit  of  an  intent  to  kill,  this  is  no- 
acquittal  of  murder,  for  murder  may  be  committed  without  intent  to  kill  if 
there  be  an  intent  to  commit  some  other  felony:  Begina  v.  Salvi,  10  Cox  C.  d. 
481,  note. 

Offenses  against  Liquor  Laws. — ^The  same  principles  apply  to  this  ola8» 
of  ofifenses,  though  perhaps  the  courts  have  enforced  them  a  little  mora 
strictly.  Liquor  offenses  must  be  identical  that  the  plea  may  avail:  State  v. 
ConUn,  27  Vt.  318.  Yet  charging  the  same  offense  under  another  name  doe» 
not  permit  a  second  prosecution:  Stale  v.  Layton,  25  Iowa,  193.  The  same 
principle,  that  the  facts  charged  in  the  second  indictment  must  support  the 
first,  in  order  that  the  plea  of  former  conviction  or  acquittal  may  avail,  ia- 
here  maintained:  State  v.  Birmingham,  Bnsb.  L.  120;  State  v.  Bevels,  Id.  200;. 
State  v.  Jesse,  3  Dev.  &  B.  L.  98.  But  each  act  of  selling  liquor  without  a 
license  is  a  distinct  offense:  State  v.  Andrews,  27  Mo.  267;  Bex  v.  Taylor,  S- 
Dow.  &  Ry.  422;  S.  C,  3  Barn.  &  Cress.  502.  So  of  keeping  a  place  for  the^ 
sale  of  intoxicating  liquors:  Gormley  v.  State,  37  Ohio  St.  120.  And  it  is  no- 
bar  to  a  prosecution  for  selling  liquors  without  a  license  that  for  the  same 
offense  the  defendant  has  been  indicted  and  convicted  upon  the  same  charge- 
since  the  date  of  the  offense  now  charged.  He  must  prove  a  conviction  for 
the  same  act  of  selling:  State  v.  Atneicorth,  11  Vt.  91.  A  repetition  of  the- 
offense  furnishes  ground  for  a  second  indictment,  and  this  may  be  laid  upoik 
the  last  day  of  the  first  indictment:  Commonwealth  v.  Connors,  116  Mass.  35. 
Bat  the  second  indictment  must  not  cover  any  part  of  the  time  embraced  iik 
the  first:  CommonweaUh  v.  Bobtnam,  126  Id.  259.  Where  the  offense» 
charged  in  the  two  indictments  are  distinct,  though  committed  concurrently, 
they  are  separately  prosecutable.  Conviction  of  the  owner  for  keeping  liquor* 
with  intent  to  sell  is  no  bar  to  a  prosecution  against  the  liquors  themselvea 
as  a  nuisance  and  for  the  abatement  of  the  nuisance:  Sanders  v.  State,  2  Iowa,. 
230.  Conviction  of  keeping  a  drinking-house  and  tippling-shop  is  no  bar  to 
indictment  for  presuming  to  be  a  common  seller,  though  both  indictments  cover 
the  same  period  of  time  and  are  supported  by  the  same  acts  of  illegal  sale;  for 
they  are  distinct  offenses:  State  v.  Iwness,  53  Me.  536.  Conviction  for  pre* 
■uming  to  be  a  common  seller  of  liquors  within  a  specified  period  is  no  bar  ta 
a  prosecution  for  a  single  act  of  selling  such  liqnor  within  the  same  period:. 
In  the  first  case  three  sales  were  necessary  to  constitate  the  offense:  State  v; 
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Coomba^  32  Id.  529;  State  v.  Maher,  35  Id.  225;  CcmmonweaUh  v.  ffudaon,  14 
Gray,  11,  12.  Acquittal  of  being  a  oommon  seller  on  the  third  of  Jnne  is  no 
bar  to  a  proeecation  for  an  nnlawfal  sale  on  the  second  of  June:  Common' 
wealth  ▼.  Keffe,  7  Id.  332.  But  in  StaU  v.  NuU,  28  Vt.  698,  G02,  603,  it  is 
held  that  a  conviction  of  being  a  common  seller  of  intoxicating  liqnors  is  a  bar 
to  a  prosecution  for  single  acts  of  sale  previous  to  the  filing  of  the  complaiui^ 
for  the  several  acts  are  constituent  parts  of  one  offense.  Conviction  of  keep 
ing  a  shop  open  on  the  Lord's  day  is  no  bar  to  a  prosecution  for  keeping  the 
same  shop  at  the  same  time  for  the  purpose  of  the  illegal  sale  and  keeping  of 
intoxicating  liquors:  CommonwmUh  v.  Shea,  14  Qray,  386.  Conviction  of 
maintaining  a  nuisance  by  keeping  a  building  used  for  the  unlawful  sale  and 
unlawful  keeping  of  intoxicating  liquors  is  no  bar  to  an  indictment  for  being 
a  common  seller  of  intoxicating  liquors  at  the  same  time  and  place:  Common- 
weaUJi  V.  Lahy,  8  Id.  459;  CommonweaJUh  v.  Bubeer,  14  Id.  83;  or  for  keep- 
ing intoxicating  liquors  with  intent  to  sell:  Comnumwealth  v.  MeCcudeff,  105 
Mass.  69;  and  vice  vena:  CommonweaJUh  v.  Shtehaaij  Id.  192;  and  see  Comr 
mimweaWi  v.  CvUer,  9  Allen,  486;  Commonwealth  v.  Welch,  97  Mass.  593; 
Commonwealth  v.  Hogan,  Id.  122.  Setting  up  a  gaming-table  and  keeping 
a  gaming-table  and  inducing  others  to  bet  on  it  are  distinct  offenses:  JTinkle 
V.  Commionwealth,  4  Dana,  518. 

AOQ0ITTAL  OR  CONYICnON  WITH  RiSFIOT  TO  SmTKBAL  DxiIHDiAllTa. — ^A 

verdict  of  acquittal  on  an  indictment  chai^ging  four  persons  with  the  crime 
is  a  bar  to  a  subsequent  indictment  charging  three  of  them  with  the  same 
orime:  Hex  v.  Parry,  7  Car.  ft  P.  836.  Aulr^ois  acquit  in  indictment  against 
defendant  in  connection  with  others  is  good  when  he  is  afterwards  indicted 
singly  for  the  same  offense :  Rex  v.  Donn,  1  Moo.  C.  C.  424.  But  an  acquittal  of 
one  of  two  co-defendants  does  not  discharge  the  other:  Stale  v.  McClinioek,  1 
O.  Greene,  392;  Commonwealth  v.  MeChord,  2  Dana,  242;  see  State  v.  Rose, 
20  Mo.  32.  That  one  who  has  been  acquitted  or  convicted  as  principal  in  a 
crime  may  be  afterwards  prosecuted  as  an  accessary,  is  held  in  State  v.  Lor. 
Un,  49  N.  H.  36;  Rex  v.  Plant,  7  Car.  ft  P.  575. 

QuamoK  or  Socilaritt  ow  OnrsNsis  at  Issue  on  Plba  of  Autbbiom 
Acquit  or  Convict  is  for  the  jury:  Troy  v.  State,  10  Tex.  App.  319;  Prim 
T.  StaU,  41  Tex.  300;  HUe  v.  Stale,  9  Terg.  357.  But  where  the  facU  an 
agreed  upon,  the  court  may  instruct  the  jury  that  they  constituted  no  former 
jeopardy:  State  v.  Pritchard,  16  Not.  101.  And  the  court  declares  the  legal 
effect  of  the  record  introduced  to  support  the  plea  of  amtr^oU  ocgujt,  and 
may  instruct  the  jury  that  it  does  not  support  the  plea  if  such  Is  the  case: 
Martha  v.  Stale,  26  Ala.  72. 

CONYIGTION,  WHXN  BaRS  PROeXCUTIOM  fOR   PrIOR  OfRNSBS.— In    Cret^ 

show  v.  State,  1  Mart,  ft  Y.  122;  S.  C,  17  Am.  Dea  788,  it  is  held  that 
a  conviction,  judgment,  and  execution  upon  one  indictment  for  a  felony  not 
oapital  is  a  bar  to  all  other  indictments  for  felonies  not  capital  committed 
previous  to  such  conviction.  Mr.  Bishop  says  that  ''this  case  follows  the  an- 
cient doctrine  of  the  English  law,  that  a  person  once  attainted  of  felony 
could  not  be  prosecuted  for  another,  but  that  this  doctrine  is  not  usually  fol- 
lowed in  this  country,  and  has  long  ago  been  abolished  in  England  by  act  of 
parliament:**  Bishop's  Cr.  Law,  sec  ,1070.  The  subject  is  treated  in  a  note  to 
this  case  in  this  series. 

Distinction  betwrbt  Puas  of  Autrdoib  Acquit  avd  Contiot.^ 
In  SimeoT.  State,  0  Tex.  App.  848, 349,  White,  P.  J.,  draws  a  marked  distino- 
Hon  between  these  pleas.    Ha  says:  "  There  is  a  marked  difference  in  modaw 
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practice  between  the  rnlee  which  govern  the  two  pleee  of  ohUt^wm  aeqini  and 
mutrrfoiB  cofMidt  notwithfltimding  the  immense  amomit  of  dktmn  and  loose 
expression  to  the  contrary  found  in  the  books.  Autr^oi%  acqmt  is  only  avail- 
able in  cases  where  the  transaction  is  the  same,  and  the  two  indictments  are 
susceptible  of  and  must  be  sustained  by  the  same  proof.  Theee  two  ele- 
ments mast  combine,  and  are  both  tine  qua  iton  to  the  sufficiency  of  the  plea. 
AtUre/oU  convict  only  requires  that  the  transaction,  or  the  facta  constitnting 
it,  be  the  same.  To  illustrate:  If  a  party  be  indicted  separately  for  the  theft 
of  three  horses,  the  property  of  A.,  B.,  and  C,  taken  at  the  same  time,  or  in  one 
transaction,  and  he  be  tried  on  the  first  for  the  theft  of  A.'8  horse,  and  the  i 

state  fails  from  misnomer,  or  the  defendant,  by  proving  A. 's  consent,  should 
be  acquitted,  would  the  plea  of  that  acquittal  operate  a  bar  to  the  convio- 
tion  on  the  other  trials  becanse  the  transaction  was  one  and  the  same?  'Bf 
no  means.  Why  ?  Simply  because  the  proof  necessary  to  a  conviction  in 
the  latter  case  would  not  convict  in  the  former:  Albert  PidcM  ▼.  The 
StaUj  9  Tex.  App.  270;  Whart.  Or.  Law,  6th  ed.,  sec.  557,  and  authorities  cited. 
But  suppose  the  party  was  oonvicted  of  the  theft  of  any  one  of  the  h<»fleay 
would  a  plea  of  former  conviction  be  a  bar  to  a  conviction  on  the  other  two 
indictments  7  Clearly  so.  And  why  !  Becanse  the  transaction,  the  taking 
of  the  three  horses  at  the  same  time,  would  constitute  but  one  ofifoinse  in  laws 
WiUon  V.  The  State,  45  Tex.  76;  and  the  plea  would  be  good  upon  the 
strength  of  and  by  virtue  of  another  rule  well  settled  in  criminal  praotioe^ 
which  allows  the  prosecutor  to  carve  as  large  an  offense  out  of  a  smgle  tran- 
saction as  he  can,  yet  he  must  cut  only  once:  QuUuow  v.  The  State^  1  Tez« 
App.  47.  Here  is  where  the  doctrine  of  carving  would  come  in  and  support 
the  plea:  1  Whart.  Gr.  Law,  6th  ed.,  sec  565,  and  authorities  cited  in  the 
note." 

The  diBtinction  here  indicated  seems  to  be  that  which  we  have  treated 
under  the  head  of  ' '  Variance. "  Any  further  distinction  which  may  be  gath- 
ered from  the  language  of  the  learned  judge  we  hesitate  to  accept.  For  sup- 
pose, in  his  second  case,  that  the  defendant,  instead  of  being  convicted,  had 
been  acquitted  of  stealing  one  of  the  horses,  from  the  authorities  cited  above^ 
and  from  the  words  of  Judge  White,  we  must  conclude  that  the  ofiense  of 
stealing  three  horses  would  be  nevertheless  the  same,  and  the  acquittal  ol 
stealing  one  would  be  a  bar  to  prosecutions  of  stealing  the  others.  8uppoae» 
however,  a  case  where  the  several  offenses  arising  out  of  the  same  trausactum 
are  distinct:  here  an  acquittal  of  one  of  these  offenses  would  not  be  a  bar  to 
a  subsequent  proeecution  for  the  others;  but,  on  the  other  hand,  neither  would 
a  conviction.  Li  fact,  the  learned  judge  in  his  first  instance  confines  his  ex* 
ample  to  a  case  of  a  variance;  he  says,  *'  If  the  state  fails  from  a  misnomer. ** 
And  if  the  defendant  were  acquitted  by  proving  A.'s  consent,  this  would  also 
constitute  a  variance;  that  is,  a  misnomer  of  the  owner  of  the  horses  stolen. 
However,  if  we  accept  the  foruefnl  and  clear  language  of  the  judge  as  an  in* 
dication  of  the  tendency  of  the  courts,  we  shall  not  go  far  wrong. 

The  FBiTfoiPAL  CASE  IS  CITED  to  the  effect  that  a  conviction  on  an  indict- 
ment for  burglary  is  a  good  plea  in  bar  on  a  trial  for  robbery,  if  the  ciroum* 
stances  of  the  robbery  were  put  in  proof  in  order  to  make  out  the  case  for 
which  the  prisoner  was  tried  and  convicted  on  the  first  indictment,  in  (7o/wa- 
haven  v.  Staie^  15  Ga.  266.  And  the  court  say,  in  commenting  upon  its  de- 
cision in  the  principal  case:  "We  did  not  suppose,  however,  that  it  would 
have  entered  into  any  one's  imagination  to  conceive  that  we  had  decided  that 
because,  as  the  case  was  presented,  the  robbery  constituted  a  part  of  the 
burglary,  necessarily  the  burglary  formed  a  part  of  the  robbeiy.    This  is 
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DOW  in  effect  iiuisted  on  before  us,  and  it  is  argued  that,  being  aoqnitted  of 
the  robbery  by  effect  of  the  former  judgment  of  this  court,  the  prisoner  has 
been  acquitted  of  the  burgbiry."  It  is  cited  to  the  same  effect  in  Jone9  v. 
Suae,  55  Id.  625;  Hudwn  v.  State,  9  Tex.  App.  154.  In  ffoU  v.  Stale,  88 
Id.  190,  it  is  cited  to  the  effect  that  after  an  acquittal  a  party  can  not  be  in- 
dicted a  second  time  for  the  same  criminal  acts,  though  under  a  different 
name;  in  StaU  v.  Elder,  05  Ind.  286,  and  StaU  v.  HaUabougK  66  Id.  241, 
as  an  authority  upon  the  requisite  similarity  or  identity  of  the  two  offenses 
charged  in  the  two  indictments. 

Sepakattor  of  Jukt.— In  Ntal  ▼.  StaU,  64  Ga.  275,  it  is  held  that  it  was 
not  an  illegal  or  irregular  separation  of  the  jury  for  one  of  the  jurors  to  re- 
tire, with  leave  of  the  court,  and  guarded  by  the  bailiff^  to  attend  to  a  call 
of  nature,  and  the  court,  citing  the  principal  case  and  other  eases,  said  that 
the  separation  discussed  by  them  was  an  improper  sepszation,  as  distinguished 
from  that  under  discussion.  Separation  of  jury  in  criminal  trial  will,  in 
general,  invalidate  the  verdiot:  Peiger  ▼.  (kmrnoMKoUk^  63  Am.  Dec  606^ 
and  note,  citing  prior  eases  in  this  seriea. 


Ingram  v.  Litclb. 

[14  OaOBOIA,  178.] 

IxmBjnaaxT  Imoulpabui  of  havhio  Ant  Opbbation,  and  bbko  Kg  Died 
at  time  of  its  execution,  can  not  afterwards  become  a  deed  by  being  com* 
pleted  and  delivered  in  the  absence  of  the  party  who  executed  it,  by  a 
stranger  unauthorised  by  an  instrument  under  seaL 

DucD  Duly  Exboutbd,  kxobft  that  Name  of  Gbantmb  and  CoNsn>Kft* 
ATiON  ARB  NOT  Statxd,  is  inadmissible  as  a  muniment  of  title,  but  is 
admissible  to  show  color  of  title  in  the  party  claiming  under  it. 

EzcKPnoN  to  TismcoNT  that  It  was  Ilumal  without  SpEdFTiNa 
Gbounb  of  illegality  is  not  well  taken. 

Dmjlabations  of  Pabtt  in  Pobbwsion  of  Land,  and  proved  to  be  tenant, 
are  not  admissible  against  landlord  without  bringing  home  to  the  latter 
notice  of  them.  With  such  notice  they  might  go  to  show  a  repudiation 
of  his  tenancy,  and  a  setting  up  of  adverse  possession  and  claim. 

Ejboikexit  by  William  G.  Little  against  Biyan  Ingram  and 
others.  The  plaintiff  introduced,  in  support  of  his  claim,  a 
deed  from  John  B.  Adair  to  himself.  This  deed  was  objected 
to  on  the  ground  stated  in  the  opinion.  The  court  admitted  the 
deed  and  the  testimony  concerning  it,  and  decided  the  deed  to 
be  valid  as  a  part  of  the  chain  of  title,  and  also  to  show  color 
of  title  to  support  adverse  possession.  Joshua  Tennison,  the 
plaintiff's  witness,  testified  to  conversations  between  himself 
and  Thomas  Little,  the  father  of  the  plaintiff,  in  which  Thomas 
Little,  who  was  in  possession  of  the  laod,  declared  that  he  had 
no  title  himself,  that  his  son,  the  plaintiff,  intended  to  purchase 
ihe  land,  and  subsequently  asserted  that  the  land  belonged  to 
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W.  O.  Little,  the  plaintiff,  and  professed  to  hold  tinder  him. 
This  testimony  was  objected  to  on  the  ground  that  it  was  ill^gaL 
The  claim  of  the  defendants  was  under  a  sheriff's  deed  of  the 
land  which  was  proved  to  have  been  sold  as  the  property  of 
Thomas  Little.  The  court  charged  the  jury  that  the  deed  was, 
at  least,  color  of  title,  and  that  if  the  jury  were  satisfied,  from 
the  evidence,  that  Thomas  Little  was  in  possession  as  tenant  of 
the  plaintiff  continuously  for  seven  years  dovni  to  the  date  of 
the  sheriff 's  sale,  it  would  constitute  a  perfect  statutory  title  in 
the  plaintiff.  It  was  urged  by  the  defendants  that  Thomas 
Little,  being  the  father  of  the  plaintiff,  his  continuing  so  long 
in  possession  of  the  land  after  the  purchase  of  it  from  Adair 
was  a  badge  of  fraud.  Upon  this  point  the  instructions  weiie 
that  if  Thomas  Little  were  the  vendor  and  W.  G.  Little  the 
vendee  of  the  land,  either  at  a  private  or  public  sale,  their  re- 
lationship under  the  circumstances  might  be  a  badge  of  fnmd. 
But  if  Thomas  Littie  was  a  tenant  of  W.  G.  Little,  and  held  in 
subordination  to  his  title,  and  his  possession  was  consistent 
with  a  fair  and  bona  fide  title  in  W.  G.  Little,  no  fraud  could  be 
inferred  from  their  relationship.  The  defendants  contended 
that  the  failure  of  W.  G.  Little  to  record  his  deed  was  an  evi- 
dence of  fraud.  The  court  instructed  that  failing  to  record  a 
deed  is  not  per  se  evidence  of  fraud,  and  if  it  was  recorded 
prior  to  the  sheriff's  sale,  it  was  notice  to  the  defendants  of  an 
outstanding  title.  The  jury  found  for  the  plaintiff,  and  the  de- 
fendant excepted.  The  case  is  otherwise  sufficiently  stated  in 
the  opinion. 

Hunter,  for  the  plaintiff  in  error. 

S.  and  R.  P.  HaU,  for  the  defendants  in  error. 

By  Court,  Nisbst,  J.  The  great  question  in  this  case  is  upon 
the  validity  of  the  deed.  It  was  duly  signed,  sealed,  attested, 
and  written  out,  except  as  to  the  name  of  the  feoffee,  the 
amount  of  the  purchase  money  to  be  paid  for  the  land,  and 
some  other  things  not  nuiterial.  In  this  condition  it  was  taken 
by  Mr.  Anderson  to  Milledgeville,  and  there,  in  the  presence 
of  the  purchaser,  Mr.  Little,  he  and  the  brother  of  the  grantor, 
acting  under  a  parol  authority,  filled  out  the  blanks  and  deliv- 
ered it.  Subsequently,  Adair,  the  feoffor,  acknowledged,  in 
presence  of  a  witness  sworn  on  the  trial,  that  this  document 
was  his  deed.  Our  opinion  is,  that  as  a  muniment  of  title  the 
deed  is  void,  because  the  execution  was  consummated  by  filing 
the  blanks  by  an  agent  in  the  absence  of  the  feoffor,  acting  by 
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authority  in  parol.  We  put  our  decision  upon  authorify,  con- 
ceding that  the  books  in  England  and  in  this  coontiy  are  in 
^*  distressing'*  conflict,  and  with  some  misgiving  whether  reason 
and  common  sense  do  not  condemn  it.  This  is,  however,  just 
ihe  kind  of  case  in  which  it  is  safest  to  be  guided  by  the  weight 
of  authority.  The  rule,  although  a  technical  one,  is  single,  clear, 
end  easy  of  observance.  If  abrogated,  the  title  to  properly 
might  be  left  too  much  to  the  mistakes  of  memory,  or  to  the 
corruptions  of  humanity.  Under  doubt,  Marshall,  0.  J.,  with 
all  his  disrelish  of  technicalities,  felt  constrained  to  decide  in 
the  same  way.  We  can  weU  afford  to  follow  when  such  a  law- 
yer leads.  I  shall  not  go  minutely  into  a  discussion  of  the 
authorities.  I  shall  only  indicate  the  great  landmarks  of  the 
question,  and  lay  down  the  doctrine  to  which  they  guide.  That 
doctrine  is,  that  an  instrument  which  when  executed  is  incapa- 
ble of  having  any  oi)eration,  and  is  no  deed,  can  not  afterwards 
become  a  deed  by  being  completed  and  delivered  by  a  stranger, 
in  the  absence  of  the  party  who  executed  it,  unauthorized  by  an 
instrument  under  seal. 

The  deed  in  this  case,  before  its  completion  and  delivery,  wa« 
inoperative,  because  made  to  no  person.  We  say  that  it  could 
not  become  a  valid  deed  by  filling  the  blank  with  the  name  of 
W.  G.  little  by  Anderson,  in  the  absence  of  Adair,  who  made 
it  without  authority  under  seal  ^m  him.  The  only  case  in  Eng- 
land which  sustains  the  contnuy,  in  a  like  state  of  facts,  is 
Texira  v.  Evans,  cited  in  Master  v.  MUler,  1  Anst.  228,  decided 
by  Lord  Mansfield.  The  books  furnish  no  satisfactory  report 
«  of  it.  It  is  questioned  by  Mr.  Preston,  in  his  edition  of  Shep« 
pard's  Touchstone,  and  in  Hibblewhile  v.  MsMorine,  6  Mee.  &  W. 
213,  214,  is  declared  not  to  be  law,  and  overruled:  Preston's 
8hep.  Touch.  68. 

The  old  writers  are  with  this  court  in  HOMewhUe  v.  MoMmne. 
So  also  Markham  v.  OonasUm,  Cro.  Eliz.  626;  S.  0.,  Moore,  647; 
Com.  Dig.,  Fait  A,  1;  Weeks  v.  MaUlardet,  14  East,  668;  PaweU 
V.  Duff,  8  Camp.  181;  Bull.  N.  P.  167.  To  the  same  effect  in 
the  United  States,  see  Boyd  v.  Boyd,  2  Nott  &  M.  125;  Permin* 
ier  V.  mDaniel,  1  Hill  (S.  C),  267  [26  Am.  Dec.  179];  OUbert  v. 
Anthony,  1  Yerg.  69  [24  Am.  Dec.  439];  Byers  v.  M^Clanahan, 
6  Oill  &  J.  250;  Ayres  v.  Harness,  1  Ohio,  368  [13  Am.  Dec. 
629];  MoKee  v.  Hicks,  2  Dev.  379;  Harrison  v.  Tiemans,  4t  Rand. 
177.  See  American  authorities  contra,  in  note  to  Hibblewhile  v. 
McMorine,  6  Mee.  k  W.  215,  216.  In  HibblewhiJte  v.  McMorvne, 
Parke,  B.,  reviews  Tsxira  v.  Evams,  and  shows  what  are  and 
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are  not  cases  distinguishable  from  that.     The  case  of  Hubble^ 
while  T.  McMorine  was  decided  in  1840. 

We  think  it  clear  that  the  early  and  latest  cases  in  England 
hold  an  authority  under  seal  necessary.  We  can  not  err,  there- 
fore, in  holding  with  them.  We  can  not  doubt  as  to  what  i» 
the  settled  rule  of  the  common  law,  and  that  is  obligatory  upon 
this  court.  This  question  was  brought  before  Chief  Justice 
Marshall  in  United  States  y.  Nelson,  2  Brock.  64,  and  he  ruled 
apparently  with  some  doubt  as  to  the  reasonableness  of  his- 
judgment^  upon  authority,  in  favor  of  the  doctrine  as  I  hava^ 
stated  it.  He  invoked  an  appeal  by  expressing  the  opinion, 
that  he  would  be  reversed  by  the  supreme  court  of  the  United 
States,  but  no  appeal  was  taken.  That  immaterial  blanks  in  a 
deed  may  be  filled,  upon  parol  authority,  without  invalidating 
it,  we  do  not  doubt.  Our  judgment  extends  only  to  the  oas^ 
made  in  this  record.  The  court  therefore  erred  in  admitting' 
this  deed  as  a  muniment  of  title;  but  we  do  not  send  the  case 
back  on  that  error,  because  it  was  admissible  to  show  color  of 
title  under  it;  and  as  the  plaintiff  below  must,  in  our  judgment, 
recover  on  his  statutory  title,  the  cause  ought  not  to  go  back. 
Although  inadmissible  to  support  title,  we  hold  as  the  presiding 
judge  held,  that  it  is  admissible  as  color  of  title. 

The  exception  to  the  testimony  of  Tennison  was  that  it  was 
illegal.  An  exception  so  general  brings  no  question  before  the 
presiding  judge  or  before  this  court.  Neither  the  bill  of  excep- 
tions nor  ihe  assignment  specifies  the  ground  of  illegality.  We 
do  not  know  why  it  was  claimed  to  be  illegal,  nor  upon  what 
principle  it  was  admitted.  It  does  not  appear  but  that  if  the 
objection  now  made  to  it  in  argument  had  been  made  in  the 
court  below  it  would  have  been  sustained. 

Our  organic  law  requires  the  groimds  of  exception  to  be 
specified,  that  the  opposing  counsel  may  be  notified,  and  thia 
court  informed  of  what  is  claimed  to  be  error.  If  the  exception 
had  been  well  taken  we  should  hold  the  testimony  admissible.  I 

When  the  statements  of  Thomas  Little  were  made  the  title  of 
W.  G.  Little  had  not  accrued.  At  that  time  Thomas  Little 
claimed  no  title,  and  was  in  possession,  therefore,  as  tenant  to 
the  true  owner.  His  admissions  that  he  had  no  title  were  ad- 
missible to  explain  the  character  of  his  possession,  and  for  the 
same  reason  his  admissions  as  to  his  tenancy  under  W.  G. 
Little,  after  he  bought  the  land,  were  admissible. 

The  court  did  not  err  in  rejecting  the  testimony  of  Hobbs 
and  Evans,  who  were  introduced  to  prove  the  sayings  of  Thomaa 
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Little,  to  the  effect  that  W.  G.  Little  bought  the  Lmd  for  him 
at  his  request,  and  that  he  was  the  owner.  The  plaintiff  below 
having  proven  that  Thomas  Little  was  in  possession  as  tenant 
of  W.  G.  Little,  Thomas  Little  would  not  be  permitted  to  denj 
the  title  of  his  landlord.  His  statement  as  to  his  own  title  oer* 
tainly  would  not  be  evidence  against  his  landlord  without 
bringing  home  to  him  notice  of  them  With  such  notice  they 
might  go  to  show  a  repudiation  of  his  tenancy  and  a  setting  up 
of  adverse  possession  and  claim. 

The  doctrine  of  registry  and  notice  has  no  application  to  this 
case,  and  the  court  charged  correctly  as  to  fraud. 

Let  the  judgment  of  the  court  below  be  affirmed. 

Adthoritt  to  Fill  Blanks  in  Dkbd  gait  not  bb  Oivnr  sr  Pjjuxls 
WUUamt  ▼.  CrvieheTf  86  Am.  Deo.  422,  and  note  citing  prior  omm;  tee  Bafr^ 
qf  LanuMt  V.  ^ftmpton,  42  Id.  346,  and  note  dting  prior  eaace.  Hie  prinoi- 
pel  eiM  18  dted  to  this  effect  in  Pottord  v.  (TtMt,  65  Ga.  48.  In  Dtwh^ 
righi  y,  PkUpoit  16  Id.  424,  it  was  held  that  a  prior  anthority,  or  a  sabae» 
quent  ratification  not  nnder  eeal,  either  ezpreea  or  implied^  verbal  or 
written,  it  enffident  to  establish  the  deed  of  one  partner  as  the  deed  of  th* 
firm,  and  binding  npon  it  as  such.  Lnmpkin,  J.,  in  delivering  the  opinion  of 
the  conrt,  said:  *'  It  is  not  my  present  purpose  to  controvert  the  old  rigid 
doctrine  of  the  common  law,  which  asserts  that  no  prior  authority  or  snbse- 
qnent  ratification,  either  verbal  or  by  writing  withont  seal,  is  sufficient  to 
give  validity  to  an  instrument  as  the  deed  of  a  party.  I  yielded  a  reluctant 
assent  to  this  threadbare  technicality  in  Ingram  v.  Little;"  and  he  decided  the 
case  on  other  grounds. 

QBJXonoNS  TO  EviDNNGi  MUST  BX  Sncmo:  Dkteif  v.  MaUM^  84  Am. 
Dec  190.  The  principal  case  is  cited  to  thii  offset  in  Jaetum  v.  /adbon,  47 
Oa.  116. 

TxNANT  Ebtqfpxd  TO  DsNT  Lahdlobd's  TiTUt  while  the  relation  eon* 
tinues:  Heaih  v.  IFtZfioifM,  43  Am.  Deo.  265;  WhtOey  v.  Whak^,  40  Id.  604^ 
citing  prior  cases  in  the  note;  TUtotmm  v.  Kennedy,  39  Id.  330,  and  note;  see 
Farrow  v.  Edmundson,  41  Id.  250,  and  note;  Oivene  v.  MtUUnax,  65  Id.  706» 
and  note  citing  prior  oases;  see  also  Jame$  v.  PcUtereon^  Id.  737. 

Color  or  Titlx,  Entbt  undeh,  Howsvxs  OBocrKDLiss  Tixlb  mat 
Bx,  is  sufiicient,  if  bonajide,  to  constitute  an  adverse  possession:  LalkvmboU 
V.  Jaeksm,  18  Am.  Dec.  463;  see  TcUe  ▼.  Southard,  14  Id.  578;  Kermebeck  Pur^ 
tkaae  v.  Laboree,  11  Id.  79;  Jones  v.  Perry,  30  Id.  430;  Ferguson  v.  Kennedf, 
14  Id.  761;  Shanie  v.  Laneaater,  50  Id.  108;  Conifere  v.  Kenan^  48  Id.  226. 


Gbeeb  V.  Caldwell. 

[U  QSOBGIA,  907.] 

PlomasoKT  K0TB8  ABB  NOT  Ai^wrggrnT.g  ik  Evidinob  whsu  no  Isot  appeais 
showing  a  connection  betweeen  them  and  the  tmnsantion  sought  to  ba 
proved.  > 
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fiviPKNGX  ov  Amount  Paid  vok  Hibe  of  Nbobo  is  admissible,  if  it  tend  to 
throw  light  upon  an  alleged  nsarioos  transaotion,  by  showing  that  tho 
principal  and  interest  of  the  original  debt  had  been  paid  by  the  hire. 

Ekfusal  to  Admit  Ibkxlbyant  TflariMOKT  aitsr  Pa&tt  has  Closbd  am 
Cabs  is  not  erroneons. 

3iLL  OF  Sals  Absolute  im  Fobm,  Equitt  will  Grant  Bslixf  aoainst. 
on  the  ground  of  f rand  and  mistake,  when  it  appears  that  it  was  given 
as  security  for  an  usurious  contract,  and  there  is  testimony  of  dedanttions 
of  the  usurer  that  he  had  only  a  lien  on  the  property,  and  that  the 
debtor  might  keep  it  if  the  principal  and  interest  were  paid;  although  it 
may  be  admitted  that  mere  usury  wiU  not  taint  a  bill  of  sale  with  fiaad. 

Fraud  ob  Mistake  must  be  Established  bt  Evidbncb  so  Clkab  and 
Strong  as  to  produce  satisfactory  conviction;  slight  suspicions,  vague 
presumptions,  bare  possibilities,  will  not  do;  yet  the  evidence  need  not 
be  positive. 

OsoROiA  Statutb  of  Dbcsmbsr  25,  1837,  was  not  intended  to  depriTe 
courts  of  chancery  of  their  authority  to  reform  written  contracts  on  the 
ground  of  mistake;  but  the  object  of  the  statute  was  to  make  plainly 
illegal  the  too  common  practice  of  allowing  parol  testimony  to  prove  that 
a  deed,  absolute  in  its  terms,  was  really  intended  as  a  mortgage,  and  this 
without  pretense  of  fraud  or  mistake. 

Bill  in  equity,  in  which  the  complainant  was  Allen  U.  Greer, 
«xecutor  of  Milton  Templeton,  deceased,  and  the  defendants 
were  James  S.  Caldwell,  the  administrator  de  bonis  non  of  the 
estate  of  John  J.  Hougabook,  deceased,  and  Harriet  his  wife, 
who  was  the  widow  and  formerly  the  administratrix  of  Honga- 
1)ook.  The  bill  prayed  a  discoyeiy,  relief,  and  an  injunction. 
It  appeared  from  the  allegations  of  the  bill  that  Hougabook 
loaned  Templeton  one  hundred  dollars,  for  which  the  latter  gave 
several  notes,  all  to  become  due  in  less  than  a  year,  and  together 
amounting  to  one  hundred  and  thirty-three  dollars.  After  the 
maturity  of  these  notes,  Templeton  took  them  up  and  substi- 
tuted others  to  become  due  in  less  than  a  year,  and  amounting 
in  all  to  two  hundred  and  twenty-one  dollars.  After  this  Tem- 
pleton borrowed  a  further  sum  of  twenty-six  dollars,  and  gaye 
his  note  payable  one  day  after  date.  A  few  days  after  this, 
Templeton  executed  and  delivered  to  his  creditor  an  absolute 
bill  of  sale  of  a  negro,  Benjamin  by  name.  But  this  bill  of  sale, 
according  to  the  allegations  of  this  bill,  was  intended  by  the 
parties  as  a  mortgage  of  the  slave  to  secure  the  payment  of  the 
notes.  The  negro  remained  in  the  possession  of  Templeton,  who 
paid  to  Hougabook  the  sum  of  eighty  dollars  yearly  by  way 
of  interest,  as  the  bill  claimed;  but  the  defendants  maintained 
that  this  sum  was  the  hire  of  the  negro.  After  the  death  of 
Hougabook,  and  the  marriage  of  his  widow  to  Caldwell,  the 
latter,  who  was  now  the  administrator  de  bonis  non,  began  an 
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4M3tion  of  troTor  against  Templeion  for  the  negro.    During  the 

pendency  of  this  action  Templeton  died,  and  Ghreer  became  his 

-executor.    Verdict  was  for  the  plaintiff  in  the  action  of  troTer» 

jmd  Oieer  appealed  and  filed  this  bill.    He  prayed  an  injunction 

of  the  action  of  troyer,  for  the  cancellation  of  the  bill  of  sale, 

and  for  general  relief.    The  answer  admitted  nsorions  interest 

on  the  loan.    The  question  presented  was  whether  there  was 

sufficient  proof  of  fraud  or  mistake  to  justify  the  interference 

of  equity  as  prayed.    The  notes  giyen  for  the  hire  of  the  negn> 

were  read  in  eyidence.    But  the  court  refused  to  admit  the  notes 

given  prior  to  the  execution  of  the  bill  of  sale,  for  the  purpose 

of  showing  the  usuxy  of  the  whole  transaction.    The  court  also 

refused  to  permit  counsel  for  the  complainant  to  prove  the  value 

of  the  hire  of  the  negro,  commencing  at  the  date  of  the  bill  of 

sale,  for  the  purpose  of  showing  that  the  principal  and  lawful 

interest  of  the  debt — that  is,  the  consideration  expressed  in  the 

bill  of  sale,  together  with  lawful  interest — ^had  been  fully  paid 

by  this  hire.    The  evidence  introduced  by  the  complainant  and 

his  grounds  of  error  are  fully  stated  in  the  opinon.    After  the 

complainant  had  closed  his  case,  the  defendant  moved  the  court 

to  rjintniag  the  bill,  on  the  ground  that  sufficient  evidence  had 

not  been  submitted  to  authorize  the  carrying  the  case  to  the 

jury.    The  motion  was  sustained,  and  the  bill  dismissed.    The 

complainant  excepted. 

Warren  and  Bobinson,  for  the  plaintiff  in  error. 

mUer  and  Hall,  for  the  defendants  in  error. 

By  Court,  Stabnes,  J.  Complaint  is  made  by  the  plaintiff  in 
error  that  the  court  refused  to  admit  the  notes  in  the  bill  of  ex- 
ception named,  and  annexed  to  the  bill  as  exhibits  A,  B,  X,  and 
D,  for  the  puxpose  (as  is  alleged)  of  showing  the  usury. 

We  see  nothing  in  the  evidence  proving  a  connection  between 
the  first  set  of  notes,  viz.,  the  notes  specified  in  schedules  A 
and  B  (which  are  referred  to  as  the  notes  first  given  by  Temple- 
ton  to  Hougabook),  and  the  usurious  transaction  of  which  com- 
plaint is  made.  The  admitted  amount  of  the  debt  from  the 
former  to  the  latter,  viz.,  two  hundred  and  forty-seven  dollars, 
being  the  same  with  the  amount  of  the  notes  in  exhibits  B  and 
X,  may  have  been  relied  upon  as  testimony  to  this  effect;  but 
this  by  itself  is  altogether  too  slight  a  circumstance  to  consti- 
tute such  evidence.  By  itself,  this  did  not  authorize  even  a 
presumption.  It  might  have  served  to  hang  a  suspicion  upon 
(and  thus  encourage  a  dispute  before  the  jury,  calculated  only 
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to  confuse  Chem  and  embarrass  justioe),  bat  sacb  so^cion^ 
would  not  have  been  sufficiently  definite  and  distinct  to  talce  the 
shape  of  a  presumption  on  which  a  jury  should  act. 

In  the  absence  of  siysh  testimony,  the  notes  offered  were  not 
relevant,  and  it  was  proper  not  to  admit  them. 

The  notes  contained  in  exhibit  D,  given  for  the  hire  of  the^ 
negro  Ben,  or  Benjamin,  were  proper  testimony,  and  should 
have  been  admitted.  Together  with  the  proof  of  hire  which 
was  offered,  they  would  have  served  to  show  the  amount  paid 
on  account  of  this  transaction,  and  thus  have  aided  in  proof  of 
the  usury  which  is  alleged. 

For  a  similar  reason,  in  our  opinion,  the  court  erred  in  reject- 
ing proof  of  the  hire  which  was  paid  by  Templeton  for  this 
negro.  Such  testimony  might  have  served  to  throw  light  upon 
the  character  of  the  transaction,  by  showing  that  the  principal 
and  interest  of  the  original  debt  had  been  paid  by  the  hire;  es- 
pecially when  taken  in  connection  with  the  testimony  of  Ben- 
jamin Harris,  who  swears  that  in  the  year  1845  Hougabook  told 
him  "that  Templeton  owed  him  some  two  or  three  hundred 
dollars,  and  that  he  had  a  lien  on  Templeton's  n^gro,"  and 
''  that  the  hire  of  the  negro  was  in  the  place  of  interest.''  Ha 
also  testified  '*  that  there  was  no  dispute  between  the  parties  as 
to  any  other  negro;"  and  that  "  the  negro  remained  in  the  pos- 
session of  Templeton  to  the  time  of  his  death,  and  never  at 
any  time  went  into  the  possession  of  Hougabook." 

Plaintiff  in  error  also  complains  that  after  he  had  closed  his 
case,  the  court  refused  to  allow  testimony  going  to  show  that 
both  the  subscribing  witnesses  to  the  bill  of  sale  were  dead. 

We  think  the  court  was  right,  for  the  reason  (if  for  none  other) 
that  the  testimony,  so  far  as  we  can  see,  was  neither  relevant 
nor  needed. 

It  is  also  assigned  as  error  that  the  court  dismissed  the  bill 
on  the  ground  that  there  was  not  sufficient  evidence  to  authorize 
a  submission  of  the  same  to  the  jury,  and  because  such  evidence 
was  not  positive. 

It  was  insisted  in  the  argument  before  us  that  there  was  no 
fraud  in  the  execution  of  the  bill  of  sale,  inasmuch  as  the  usury 
can  not  be  regarded  as  rendering  the  deed  fraudulent,  and  that 
in  the  nature  of  the  case  there  could  have  been  no  mistake. 

It  may  be  admitted  as  true  that  the  usury  proven  can  not  be 
regarded  as  tainting  the  bill  of  sale  with  fraud,  because  the 
principal  and  lawful  interest  of  the  debt  constituted  a  legal  and 
sufficient  consideration.     But  the  usury  may  be  fairly  looked  to 
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as  characteriadng  what  was  done  at  the  time  this  deed  was  made, 
as  showing  that  an  illegal  and  unjust  bargain  was  obtained  by 
Hougabook;  and  this,  in  connection  with  other  circumstances, 
as  we  shall  presently  see,  may  serve  to  show  fraud  or  mistake  in 
the  execution  of  the  deed. 

By  the  answers  of  Harris,  we  find  Hougabook,  in  1845,  ad-- 
xnitting,  in  effect,  that  Templeton  owed  him  two  or  three  hun- 
dred dollars  only;  that  he  had  a  lien  on  Templeton's  negro,  and 
that  the  hire  of  the  negro  was  in  the  place  of  interest.  If  this 
1»stimony  is  to  be  received  as  credible,  and  it  comes  to  us  as 
•entirely  so,  here  is  testimony  strikingly  inconsistent  with  the 
fact  that  there  had  been  an  absolute  sale  of  the  negro  by  Tem- 
pleton to  Hougabook;  testimony  out  of  the  mouth  of  Houga- 
book himself. 

John  Strickland  also  testifies  that  in  1849,  some  two  or  three 
years  before  Hougabook's  death,  he  had  an  interview  with  him, 
and  *'  understanding  that  Hougabook  had  a  mortgage  on  Tem- 
pleton's negro,"  asked  him  "if  he  intended  to  close  [foreclose] 
his  mortgage  on  Templeton."  He  replied,  *'  No;  if  Templeton 
would  pay  him  his  principal  and  interest,  he  might  keep  the 
negro."  Here  it  will  be  observed  that  the  witness  in  simple 
and  direct  terms  puts  a  question  to  Hougabook,  in  which  he 
refers  to  his  mortgage  upon  this  negro,  and  asks  if  he  means  to 
foreclose.  Hougabook  does  not  disclaim  having  a  mortgage, 
and  insists  that  he  has  an  absolute  bill  of  sale,  as  it  is  entirely 
probable  he  would  have  done  if  he  had  had  such  a  deed  rightfully; 
but  on  the  contrary,  by  what  he  does  say,  he  sanctions  the  idea 
that  he  had  only  a  mortgage,  or  something  of  that  kind,  for  he 
replies,  "No;  if  he  will  pay  me  principal  and  interest,  he  may 
keep  the  negro." 

He  does  not  say,  *'  I  will  resell  the  negro  to  him,"  in  such 
event;  but  his  words  are,  "he  may  keep  the  negro;"  from  which  it 
may  be  fairly  inferred  that  he  was  recognizing  the  legal  title  as 
still  in  Templeton. 

Now,  if  we  take  this  testimony  of  Harris  and  Strickland,  with 
the  admitted  &ct  of  the  usury,  and  the  attendant  circumstances 
of  the  hard  and  unconscionable  bargain  driven  by  Hougabook, 
we  can  not  hesitate  to  conclude  that  there  was  not  only  some 
but  very  strong  evidence  from  which  a  jury  might  find  that 
there  was  fraud  or  mistake  in  the  execution  of  this  instrument. 
That  either  tempted  by  cupidity,  at  the  moment  of  its  execution, 
Hougabook  gave  to  the  instrument  which  Templeton  designed 
AS  a  security  the  character  of  an  absolute  deed,  or  what  is  mora 
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probable  (and  more  charitable  to  the  deceased),  that  from  igno-  ! 

ranee  the  instrument  was  thus  executed,  under  the  mistaken  im-  ' 

pression  that  with  a  verbal  agreement  between  them  Honga- 
book  could  hold  it  as  seourity.  The  latter  of  these  conclusions 
seems  strongly  supported  by  the  testimony  of  Harris  and  Strick- 
land. 

If  so,  this  is  just  such  a  case  of  mistake,  growing  out  of  mis- 
tpprehension,  or  ''  want  of  foresight  of  the  parties,"  as  equity 
will  interfere  to  correct:  RoUingshead  v.  McKenele^  8  Ghi.  457. 

Non  videntur  qui  errant  comentire  is  a  rule  of  the  civil  law 
which  has  been  adopted  by  our  courts  of  equity;  and  acting 
upon  it,  they  will  relieve  against  the  results  of  ignorance  and 
error.  Thus  relieving,  they  will  reform  a  written  evidence  of 
contract,  if  through  misapprehension  or  mistake  it  should  not 
express  the  intention  of  the  parties;  and  parol  testimony  will  be 
admitted  to  show  such  misapprehension  or  mistake:  Ibwers  v. 
Moor,  2  Yem.  98;  Langley-v,  Brown,  2  Atk.  203;  TownshendY. 
Stangroom, 6  Yes.  S2S;  Gordon  y. Hertford,  ^Msd.  120;  Garrard 
V.  GHnling,  2  Swans.  248;  Willan  v.  WHIan,  16  Ves.  82;  Wiser 
V.  Blackly,  1  Johns.  Ch.  607;  Quick  v.  Stuyvesard,  2  Paige,  84; 
GiUeapie  v.  Moon,  2  Johns.  Ch.  685  [7  Am.  Dec.  659];  1  Sug. 
Vend.,  6th  Am.  ed.,  257,  271;  1  Story's  Eq.  Jur.,  sec.  166;  1 
Greenl.  Ev.  296;  Blanchard  v.  Kenton,  4  Bibb,  451;  Ibdd  v. 
Rivers,  1  Desau.  155;  lAndley  v.  Sharp,  7  T.  B.  Mon.  252; 
Murphy  v.  Trigg,  1  Id.  72. 

We  think,  also,  that  the  court  below  was  not  entirely  accurate 
in  holding  that  the  evidence  offered  to  reform  this  deed  should 
be  positive,  if  he  designed  to  use  this  term  in  its  strictest  sense. 

We  are  not  surprised  that  that  court  should  have  been  slightly 
misled  here;  for  the  language  used  by  some  eminent  judgea 
when  considering  questions  of  mistake  has  been  somewhat  loose 
and  indefinite,  and  sometimes  encourages  the  view  taken  in  this 
charge.  For  example,  in  Burt  v.  Barlow,  8  Bro.  0.  0.  451,. 
we  find  Lord  Thurlow  requiring  in  such  a  case  *'  distinct  evi- 
dence of  the  mistake."  "Express  evidence"  is  said  to  be  re- 
quired for  this  purpose  in  some  cases,  as  in  Henlde  v.  BoyaJt 
Exch.  Ass.  Co,,  1  Yes.  sen.  317.  In  Beaumont  y.  Bromley,  1 
Turn.  &  B.  41,  it  was  held  that  such  proof  must  be  "  strongs 
irrefragable."  On  the  other  hand^  that  great  man,  Lord  Hard- 
wicke,  held  that  in  such  case  "  a  reasonable  presumption  was 
sufficient:"  Simpson  v.  Vdughan,  2  Atk.  81. 

The  true  and  reasonable  rule,  we  think,  is  that  which  will  be 
found  sanctioned  by  Ohancellor  Kent,  viz.,  that  the  proof  in 
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Buch  a  case  most  be  clear,  strong,  and  satisfactoiy:  Boyd  t.  Jth^ 
Lean,  1  Johns.  Ch.  590;  OHlespie  t.  Moon,  2  Id.  585  [7  Am.  Dec. 
559 J.  Slight  suspicions,  vague  presumptions,  bare  possibilities,, 
-will  not  do;  but  the  evidence  must  be  such,  and  so  clear  and 
strong,  as  to  produce  satisfactoiy  conviction. 

This  is  all  that  is  required,  and  this  is  enough  to  prevent  such 
admission  of  parol  evidence  from  producing  insecurity  in  writtezk 
titles. 

A  few  words  should  perhaps  bcf  added  in  relation  to  the  statute 
of  December  25,  1887.  It  would  seem,  by  the  charge  of  the 
court,  to  have  been  his  opinion  that  by  the  operation  of  this, 
statute  a  bill  of  sale,  absolute  in  its  face,  can  be  attacked  by 
parol  testimony,  on  the  ground  of  fraud  alone.  Such  is  not  tho 
view  we  take  of  this  statute.  In  our  opinion,  it  was  not  intended 
to  deprive  our  courts  of  chancery  of  their  authority  to  refona 
written  contracts  on  the  ground  of  mistake.  But  the  object  of 
the  statute  was  by  express  enactment  to  make  plainly  illegal  the 
too  common  practice  of  allowing  parol  testimony  to  prove  that  a> 
deed,  absolute  in  its  terms,  was  really  intended  as  a  mortgage; 
and  this  without  pretense  of  fraud  or  mistake.  In  other  words^ 
the  statute  is  not  restrictive  of  the  law  as  it  previously  stood^ 
but  only  declaratory  thereof. 

Let  Uie  judgment  be  reversed. 


CoHTB^c^  18  NOT  V oiD  POK  UsxTBT,  and  the  prindpiJ  sum  aod  legal  in- 
terest thereon  may  be  recovered:  PlanUnf  Bank  v.  Sharp,  43  Am.  Dee.  470» 
aod  Dote. 

UsB  OF  Slavs  Qmax  loa  Intbbest  on  Monxt  may  make  the  oontKiol 
nanrioiis:  ReynMa  v.  Garter,  37  Am.  Deo.  642. 

JuBiBDioroN  ov  Equitt  to  RxroRH  MiaxAxx  ni  Instbuiont:  See  Lti^ 
iOMiorfir  v.  Ddphy,  65  Am.  Dec.  137,  and  note  citing  prior  caaes. 

Fbaud  will  not  Ba  Pbxsumed,  but  must  bb  Established  bt  PBoort 
/wcm  V.  Touknkii,  4A  Am.  Dec.  448,  and  note  citing  prior 


Flotd  v.  Gommibsionebs  of  Eatonton. 

[14  Oboboia,  854.] 

Statotb  Qbantino  to  Cohmissionxbs  of  Town  Powbb  to  Issub  Liquor 
LlOBNBBS,  nnder  each  regulationa  as  they  might  prescribe,  provided  that 
the  applicant  be  required  to  take  the  oath  required  by  the  general  law 
ol  the  state,  gives  full  and  complete  authority  to  the  oomnussioners  ta 
prescribe  any  and  whatsoever  legal  and  constitutional  ngnlations  they 
please^  sabject  to  which  such  license  should  be  granted,  provided  the  oatlk 
qpedfled  was  administered;  and  therefore  they  are  authorised  to  pre« 
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■eribe  m  ma  additional  ngalatioii  thai  the  clerk  of  fbe  applicant  akall 
take  a  siiiiilar  oath. 

Violations  ov  Okdixabce  ow  Muvigipal  CoBPO&Anoir,  not  embnoed  in 
the  elemental  definition  of  orimea  aa  leoogniaed  hy  the  penal  atatatea, 
an  not  criminal  caaea  indlnded  in  the  proviaion  C/f  tht  itate  oonatitntion 
that  the  aoperior  ooorta  ahall  have  ezdnaive  joriadioiian  in  all  eriminal 
caaea,  except  in  the  caaea  that  are  therein  apedfied;  and  therefore  a  atat- 
nte  anthoriaing  a  mnnicipal  corporation  to  impoae  a  penal^  iat  each  Tkh 
lation  ia  conatitationaL 

SmroBcnniiT  ov  HinraciPAL  Bt-law8»  ahd  Ihvuotiov  or  FnrBS  theses 
nnder  withont  the  inteirention  of  a  jnry,  ia  not  in  conflict  with  the  pio- 
▼iaion  of  the  state  oonatitation  aecoring  the  trial  by  jniy,  '*aa  heretofon 
need  in  this  state,"  becanae  sach  right  was  not  claimed  for  or  accorded 
to  offenders  in  snch  cases  before  the  adoption  of  the  atate  constitation. 

CssnoBABZ  on  a  case  stated.  Under  the  l^fialative  act  set 
forth  in  the  opinion,  which  was  an  amendment  of  the  charter 
of  the  town  of  Eatonton,  the  comnussioners  passed  an  ordi- 
nance providing  that  the  clerk  or  assistant  of  any  applicant  for 
« liquor  license  should  take  the  same  oath  as  that  required  from 
the  applicant.  And  upon  failure  in  this  respect  it  was  prodded 
that  the  license  should  be  forfeited  and  a  penalty  of  twenty- 
five  dollars  should  be  imposed  for  retailing  within  the  town 
without  a  license.  The  commissioners  granted  a  liquor  license 
to  Thomas  Floyd,  which  was  forfeited  afterwards,  he  having  em- 
ployed a  clerk  that  had  not  taken  the  prescribed  oath.  Floyd 
•continued  the  business  of  retailing  liquors  after  the  forfeiture  of 
bis  license  until  the  fines  imposed  upon  him  aggregated  the 
amount  of  three  hundred  dollars.  The  questions  at  issue  on 
ihis  agreed  statement  were  by  agreement  submitted  on  argument 
to  the  presiding  judge  of  the  superior  court  for  decision,  with 
leave  to  either  party  to  sue  out  a  writ  of  error  to  his  decision. 
The  authority  of  the  commissioners  to  impose  the  fines  was  sus- 
tained, and  Floyd  assigned  error:  1.  That  the  commissionerB 
9iad  no  authority  to  require  an  oath  of  the  clerk  or  assistant; 
H.  That  the  authorization  of  the  commissioners  to  pass  ordi- 
nances and  impose  penalties  for  their  violation  was  unconstitu- 
tional; 3.  That  the  defendant  was  deprived  of  the  right  oi 
trial  Injury. 

Eudson,  for  the  plaintiff  in  error. 

Adams  f  for  the  defendant  in  error. 

By  Court,  Stabhes,  J.  When,  by  the  act  of  January  22, 
1862,  the  legislature  granted  to  the  commissioners  of  the  town 
of  Eatonton  the  power  to  issue  licenses  for  the  retail  of  spiritu- 
ous liquors  within  the  corporate  limits  of  that  town,  under  such 
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Tegulations  as  the  comxnisBionerB  might  prescribe,  proTided  that 
the  applicant  should  be  required  to  take  the  oath  required  by 
the  general  law  of  the  state,  full  and  complete  authority  was 
given  to  the  commissioners  to  prescribe  any  and  whatsoever 
legal  and  constitutional  regulations  they  pleased,  subject  to 
which  such  license  should  be  granted;  provided  they  were  care- 
ful, as  one  of  these  regulations,  to  have  the  oath  specified  ad- 
ministered to  the  applicant. 

That  provision  was  not  to  be  considered  as  a  sort  of  measure 
of  maximum  of  terms,  on  which  they  were  to  regulate  the  grant 
of  license,  but,  as  it  were,  a  minimum  of  regulation.  That  is  to 
say,  on  no  less  terms  should  the  license  be  granted;  and  as  many 
otiier  terms  or  regulations  might  be  prescribed  by  them  as  they 
should  deem  expedient  and  proper. 

When,  therefore,  these  officers,  in  the  dischaige  of  their  duty, 
prescribed  as  a  regulation  that  the  clerk  of  the  applicant  also 
should  take  a  similar  oath,  they  did  what  they  had  full  power 
and  authority  to  do  by  legislative  grant;  and  they  did  that 
which  we  think  was  expedient  and  judicious. 

We  are  making  no  departure  from  a  strict  construction  of  this 
act  in  so  holding,  l^o  other  construction,  we  think,  can  reason- 
ably be  put  upon  the  plain  signification  of  the  words  used  in 
the  statute. 

This  act  is  not  in  conflict  with  the  first  section  of  the  third 
article  of  our  state  constitution,  which  provides  that  the  superior 
courts  shall  have  exclusive  jurisdiction  in  all  criminal  cases,  ex- 
cept in  the  cases  which  are  therein  specified. 

The  ''criminal  cases"  to  which  reference  is  here  made  are 
violations  of  the  public  laws  of  the  state,  and  not  the  local  by- 
laws or  police  regulations  of  a  town  or  diy,  which  are  not  em- 
braced in  the  elemental  definitions  of  crimes,  as  recognized  by 
our  penal  laws.  So  this  court  has  decided  in  the  case  of  TFtO- 
iama  v.  City  Council  of  Augusta^  4  Oa.  509. 

The  ofienses  for  which  the  defendant  was  fined  by  the  com- 
missioners were  not  violations  of  our  penal  code;  for  it  is  unfor- 
tunately true,  and  so  we  have  held  in  another  case,  at  one  of  our 
recent  sessions,  that  the  language  of  the  code  on  this  subject  is 
such  as  to  exempt  from  punishment  under  its  provisions  any 
person  who  retails  without  a  license  in  corporate  towns  or  cities 
having  authority  to  grant  such  license. 

The  twenty-seventh  section  of  the  tenth  division  of  the  penal, 
code  provides  that  any  person  retailing  spirituous  liquors,  etc., 
without  a  license  from  the  inferior  court,  etc.,  except  in  oorpo* 
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Tate  towns  or  cities  where  by  law  the  corporate  authorities  are 
authorized  and  empowered  to  grant  such  license,  shall  be  guHty^ 
of  a  misdemeanor,  etc. 

It  will  be  perceived  that  this  exception  operates  to  exempt 
from  the  penalties  prescribed  all  persons  retailing  without  a 
license  in  a  corporate  town  whose  authorities  are  empowered  ta 
grant  such  license. 

It  may  not  have  been  the  intention  of  the  law-maker  to  give- 
such  effect  to  this  section;  or  it  may  really  have  been  intended 
to  leave  the  matter  of  punishment,  in  such  cases,  in  the  hands 
of  the  corporate  authorities  having  power  to  grant  the  license. 
However  this  may  have  been,  as  the  matter  now  stands  (there 
being  no  other  provision  of  our  penal  code  on  the  subject), 
there  is  no  law  of  the  state  making  penal  the  retailing  of  spiritu- 
ous liquors  without  a  license  in  a  corporate  town  having  author- 
ity to  license  retailers;  and  we  think  that  legislative  action  i» 
needed  in  order  that  such  retailers  without  license  in  corporate 
towns,  as  everywhere  else  in  our  state,  shall  in  plain  and  dis- 
tinct terms  be  subjected  to  punishment  under  our  code,  or 
by  ordinance  of  such  town  or  city;  and  we  will  take  the  nec- 
essary steps  to  have  this  matter  brought  to  the  early  attention 
of  the  legislature. 

It  is  plain  from  what  we  have  said  that  the  act  of  1862,  as  our 
law  is  now  written,  is  not  unconstitutional,  because  that  the 
offenses  in  question  were  not  in  violation  of  a  public  law,  and 
therefore  not ''  crin^inal  cases  "  in  the  sense  of  the  term  as  used 
in  our  constitution. 

Neither  was  the  proceeding  in  this  case  tmconstitutional  be- 
cause contrary  to  the  fifth  section  of  the  fourth  article  of  our 
constitution,  which  declares  **  that  trial  by  jury,  as  heretofore 
used  in  this  state,  shall  remain  inviolate." 

Our  reason  for  so  holding  is  the  same  which  will  be  found 
to  have  been  given  in  the  case  before  cited,  of  WUUams  v.  City 
OouncU  of  Augusta,  and  is  as  follows:  The  right  of  trial  by  jury, 
as  existing  in  this  state  before  the  adoption  of  the  constitution, 
has  not  been  violated,  because  such  right  was  not  claimed  for 
or  accorded  to  offenders  in  such  cases  before  that  time. 

Though  this  right  was  guaranteed  to  Englishmen  by  Magna 
Oharta,  and  ever  regarded  in  England  as  one  of  the  great  pillars 
of  their  constitution,  yet  in  that  country  municipal  corporationa 
for  centuries  have  enforced  their  by-laws  and  inflicted  fines 
without  the  intervention  of  a  jury.  So,  too,  in  this  state  similar 
corporations,  before  the  adoption  of  our  constitution,  will  be 


Nov.  1863.]  FLorD  v.  Commissionebs.  569 

found  to  have  tried  and  determined  such  cases  in  the  same  sum- 
mazy  way. 

From  these  things,  we  conclude  that  the  right  of  trial  by  jury, 
as  it  was  claimed,  accorded,  and  exercised  in  the  state  previous 
to  the  thirtieth  of  May,  1798,  was  not  violated  in  these  cases  hy 
the  proceedings  of  the  cown  commissioners  of  Eatonton. 

Let  the  judgment  be  affirmed. 

Power  Qrantbd  to  Mokicipal  CoRrosAnoir  ouriei  with  it  power  to  im* 
pose  and  enforce  penalties:  Mayor  of  Mobile  t.  TiitUe,  86  Am.  Dee.  441;  OUg 
o/  andnnaii  v.  Brywn^  45  Id.  603.  But  the  enforoemeot  of  the  penalty 
mnst  not  be  without  trial  in  dae  ooarae  of  law:  Rott  t.  Matffort  86  Id.  180* 
See  alao  Thoma»  v.  Schermerhomt  66  Id.  886,  and  note. 

GnmuL  LnciTATioiiB  on  Powsb  of  Muvicifal  GoapoaATiowB  «o  Piss 
Ordinancbs:  See  this  snbjeot  discoased  at  length  in  the  note  to  BMmmm  t^ 
Majfor  qf  Frankim,  34  Am.  Deo.  626,  627. 

Tmi  FBiNdPAL  GA8I 18  ciTXD  in  MoyoT  ▼.  Oonljff  82  Ga.  214,  to  the  effeol 
that  where  by  law  the  corporate  authorities  are  empowered  to  grant  license, 
the  jurisdiction  of  the  state  over  it  is  withdrawn.  In  McRea  y.  Mayor  «te., 
69  Id.  171,  the  principal  case  is  referred  to.  This  case  decided  that  a  prior 
eoBTiotion  in  a  state  court  would  not  protect  the  aooosed  from  farther  prose- 
cation  for  the  same  act  in  a  muddpal  police  ooorl  under  a  nwmieipal  oidi- 
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Bbadlet  v.  Snydeb. 

[14  iLLORRa,  MS.] 

OmAjroM  or  Equitt  ov  Rbdeicftiov  has  Right  vo  Rbbbdi,  iMflwiliiifemA- 
ing  a  foreclosare  and  sale,  when  he  was  not  made  a  party  to  the  foraoloe* 
ure  prooeedingB;  and  it  matten  nothing  to  the  mortgagee  or  tbooe  elaivi- 
ing  under  the  mortgage,  whether  the  oonveyanoe  of  the  equity  of  r^ 
demptioQ  wai  voluntary  or  even  fraudulent  as  to  oredltore. 

lams  or  Mobtoaob  is  not  Exhausted  by  Forbclobuhb  and  8a£i  ov 
MoBTQAOKD  Premubs:  when  the  owners  of  the  equity  of  redemption  seek 
to  redeem,  it  is  from  the  mortgage  and  not  from  the  sale  under  it. 

Obantkb  ot  Eqihty  or  REDKMmoN  MUST  Pat  Balance  Vum  uton  Mobv* 
OAQB  AiTER  Sale  UNDER  FORECLOSURE,  as  Well  as  the  purehase  money^ 
in  order  to  redeem,  unless  the  mortgagor  has  pud  such  balanoe. 

Purchaser  under  Foreclosure  Sale  will  be  Allowed  roB  Imfrow- 
M ENTS  made  by  him  upon  the  premises,  less  the  rents  and  profits  which 
he  has  enjoyed,  upon  redemption,  where  he  not  only  supposed  he  had  a 
good  title  and  made  the  improvements  in  good  faith,  but  the  rsdemp- 
tioner  stood  by  seeing  the  expenditures,  and  maintaining  the  profoimdest 
silence  as  to  his  right  to  redeem. 

Mabbied  Woman's  Silence  may  Pbejudicb  heb  Riohte. 

Penalty  for  not  Paying  School  Money  Loaned  when  Dub,  provided 
by  the  Illinois  school  laws,  is  imposed  only  on  the  borrower,  is  not  assign- 
able, and  is  not  a  part  of  the  contract  contained  in  the  bond  or  mortgage 
given  to  secure  the  money  loaned,  and  must  be  enforced  by  a  special 
count. 

Bill  to  redeem.  The  bill  alleged  that  one  Eliaa  Thompson, 
who  had  been  the  owner  of  a  certain  tract  of  hmd,  had  mort- 
gaged it  to  the  school  commissioner  to  secure  the  payment  of 
two  hundred  and  seventy-five  dollars,  with  interest;  that  after 
the  mortgage  had  been  recorded,  Thompson,  in  consideration  of 
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one  thousaud  dollars,  conveyed  the  land  to  his  daughter,  the 
complainant,  who  afterwards  intermarried  with  the  complainant 
Bradley;  and  that  the  mortgage  was  thereafter  foreclosed,  and 
the  premises  sold,  the  complainants  not  being  parties  to  nor  hav- 
ing notice  of  the  proceedings.  The  bill  also  alleged  that  other 
conveyances  following  the  foreclosure  had  been  made,  in  each  of 
which  it  appeared,  as  with  the  sale  on  foreclosure,  the  consider- 
ation was  less  than  the  amount  due  on  the  mortgage;  and  that 
the  subsequent  purchasers  had  occupied  the  land  and  received 
the  rents  and  profits.  The  answer,  after  admitting  the  making 
of  the  mortgage,  the  foreclosure  and  sale,  and  the  conveyances 
following,  alleged  that  the  complainants  had  notice  of  the  fore- 
closure and  sale;  that  valuable  improvements  had  been  ma4|B  by 
the  subsequent  purchasers,  who  were  ignorant  of  the  complain- 
ants' claim,  and  that  the  complainants  had  knowledge  of  the 
making  of  the  improvements,  but  did  not  assert  their  right;  and 
that  the  conveyance  from  Thompson  to  his  daughter  was  fraudu- 
lent and  without  consideration.  Proofs  were  taken,  and  it  was 
decreed  that  the  plaintiffs  had  a  right  to  redeem  by  paying  on  a 
day  named  a  certain  sum  for  the  benefit  of  certain  defendants, 
for  the  value  of  the  improvements  and  the  principal  and  interest 
on  the  mortgage.  The  money  not  having  been  paid  as  required 
by  the  decree,  the  bill  was  dismissed.  The  complainants  ap* 
pealed. 

0.  Peiers  and  S.  Bamsey,  for  the  appellants. 

N.  H.  Purple^  for  the  appellees/ 

By  Court,  Catok,  J.  There  can  be  no  doubt  about  the  right 
of  the  complainants  to  redeem  the  premises  from  the  mortgage 
xmder  which  the  defendants  in  possession  claim  title  from  the 
purchaser  under  the  proceedings  to  foreclose  the  mortgage. 
They  took  from  the  mortgagor  a  conveyance  of  the  equity  of 
redemption,  and  claimed  to  hold  subject  to  the  mortgage.  It 
can  matter  nothing  to  the  mortgagees  or  those  claiming  under 
the  mortgage  whether  the  conveyance  of  the  equity  of  redemp- 
tion was  voluntary  or  even  fraudulent  as  to  creditors.  So  long 
as  the  conveyance  was  subject  to  the  mortgage,  it  could  not  be 
fraudulent  as  to  them.  So  long  as  the  lien  of  the  mortgage  was 
leoognized  and  secured,  it  was  no  business  of  the  mortgagees 
whether  Thompson  continued  to  hold  the  equity  of  redemption 
or  gave  it  to  his  daughter,  or  what  became  of  it.  The  convey- 
ance of  the  equity  of  redemption  by  Thompson  to  his  daughter, 
and  her  subsequent  marriage,  made  the  present  oomplainanti 
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neoesaary  parties  to  the  f  oredoBuxe  prooeedings,  and  aa  th^ 
"Were  not  made  parties,  they  are  not  bound  by  the  decree  of  f  ore- 
elosure  or  the  sale  made  under  it.  Notwithstanding  the  fore- 
closure, they  have  still  a  perfect  right  to  redeem,  as  complete 
and  absolute  as  if  no  foreclosure  had  ever  been  had. 

The  principal  question  is,  When  they  apply  to  a  court  of  « 

equity  for  the  enforcement  of  this  right,  upon  what  terms  shall  | 

they  be  allowed  to  exercise  it?  | 

It  was  insisted  upon  the  argument  that  as  the  premises  did 
not  sell  for  the  amount  due  upon  the  mortgage,  and  that  as  by 
the  foreclosure  and  sale  the  mortgage,  even  for  the  residue, 
ceased  to  be  a  lien  upon  the  premises  in  the  hands  of  the  pur- 
chaser, the  complainants  were  only  bound  to  pay  the  amount 
for  which  the  premises  sold.  That  as  a  lien  upon  the  land,  the 
force  of  the  mortgage  was  spent  when  the  premises  had  been 
sold  under  it,  and  their  value  realized  and  applied  in  extinguish- 
ment of  the  mortgage;  that  the  lien  was  exhausted  and  the  con- 
nection between  the  mortgage  and  the  incumbered  premises 
completely  severed.  The  answer  to  the  suggestion  is  simply 
this:  that  the  law  is  otherwise.  When  the  owners  of  the  equity 
of  redemption  come  into  court  and  seek  to  redeem,  the  applica- 
tion is  not  only  in  form  but  in  substance  to  redeem  from  the 
mortgage,  and  not  from  the  sale  under  the  mortgage.  They  are 
bound  by  the  mortgage,  and  not  by  the  sale,  to  which  they  were 
strangers,  by  reason  of  their  not  having  been  made  parties  to  the 
proceedings  of  foreclosure. 

If  they  were  to  redeem  from  the  sale,  and  not  from  the  mort- 
gage, they  must  pay  the  amount  of  the  purchase  money,  whether 
that  be  greater  or  less  than  the  amount  due  upon  the  mortgage. 
If  they  may  say  the  purchaser  is  made  whole  by  receiving  the 
money  which  he  paid  for  the  premises,  where  the  amount  was 
less  ihan  that  due  upon  the  mortgage,  he  on  the  other  hand 
may  say  that  the  complainant  shall  make  him  whole  by  paying 
the  full  amount  paid  at  the  sale,  although  it  exceed  the  sum  due 
upon  the  mortgage.  But  for  the  subsequent  assignment  of  the 
mortgage  by  the  mortgagee  to  the  purchaser,  which  was  done 
in  this  case,  the  purchaser,  it  is  true,  would  have  only  had  an 
interest  in  the  redemption  money  to  the  amount- which  he  had 
paid  for  the  premises,  and  the  balance  of  the  redemption  money 
would  have  gone  to  the  mortgagee  in  satisfaction  of  the  balance 
of  the  amount  due  upon  the  mortgage.  In  the  case  of  Berkedioi 
T.  CHlman,  4  Paige,  58,  which  is  precisely  analogous  to  this  in 
principle,  the  law  upon  this  question  is  laid  down  by  the  obaii- 
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cellor.  The  only  difference  between  that  case  and  this  is,  that 
the  parties  claiming  the  right  to  redeem  were  judgment  cred- 
itors instead  of  the  assignees  of  the  equity  of  redemption,  and 
4he  foreclosure  was  a  proceeding  under  the  statute  of  New  York^ 
1o  which  the  judgment  creditors  were  not  and  could  not  be  made 
parties,  and  hence  did  not  bar  their  right  to  redeem:  Vroom  t. 
DitmaSf  Id.  526.  The  statutory  foreclosure  there  had  the  same 
effect  as  did  this  foreclosure  here.  The  purchaser  filed  his  bill 
gainst  the  judgment  creditors  to  compel  them  to  redeem  or  to 
bar  their  right  to  do  so.  Oilman  was  the  assignee  of  the  judg- 
ments, and  claimed  the  right  to  redeem  by  the  payment  simply 
of  the  amount  which  the  purchaser  had  paid,  which  was  much 
less  than  the  amount  due  upon  the  mortgage.  The  chancellor 
said:  "  The  defendant  Gilman  is  also  under  a  mistake  in  sup- 
posing he  has  a  right  to  redeem  the  mortgaged  premises  upon 
payment  only  of  the  sum  for  which  they  were  sold,  and  that  he 
is  not  bound  to  pay  the  whole  sum  actually  due  on  the  bonds 
•and  mortgages.  Under  a  statute  foreclosure,  if  there  are  judg- 
inents  subsequent  to  the  mortgage  which  remain  a  lien  upon  the 
property  at  the  time  of  the  sale  under  the  statute,  the  purchaser 
takes  the  whole  legal  and  equitable  interest  in  the  property,  as 
;against  the  mortgagor  and  all  persons  claiming  under  him; 
subject,  however,  to  the  equitable  right  of  the  judgment  cred- 
itors to  redeem  in  the  same  manner  as  if  such  foreclosure  had  not 
taken  place.  The  amount  which  such  judgment  creditors  are 
«to  pay  upon  the  redemption  of  the  premises  does  not  depend 
upon  the  sum  bid  at  the  sale,  but  is  regulated  by  the  amount 
-actually  due  at  tbe  time  of  such  sale,  unless  it  has  been  subse- 
quently paid  by  *Tie  person  who  was  equitably  bound  to  pay  the 
«ame."  So  here^  unless  Thompson,  the  mortgagor,  has  paid  the 
balance  due  npf  n  the  mortgage  after  the  sale,  the  present  com- 
plainants mup't  pay  it  as  well  as  the  purchase  money,  in  order  to 
•(redeem,  ez.ce-^i  the  costs  of  the  foreclosure,  for  which  they  are 
not  respcnpible,  for  they  were  not  parties. 

In  this  case,  also,  we  think  the  complainants  are  bound  to 
4tllow  the  purchaser  the  value  of  the  permanent  improvements 
which  he  has  placed  upon  the  premises,  less  the  rents  and  profits 
which  he  has  enjoyed.  On  this  point,  also,  the  case  of  BenedicA 
T.  QHnum^  9upra,  is  an  authority  directly  applicable,  while  the 
lactB  of  the  case  before  us  are  much  stronger  in  support  of  the 
•«laim  for  improvements  than  were  those  of  the  case  referred  to. 
In  that  case  the  improvements  were  made  by  the  purchaser 
«nd6r  tb^  belief  that  his  title  was  good;  but  there  is  no  intima- 
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tion  that  the  party  claiming  the  right  to  redeem  enooniaged  the 
purchaser  in  making  them,  even  by  his  silence,  or  that  he  erer 
knew  they  were  being  made.  The  only  claim  for  their  allow- 
ance was  that  they  were  made  in  good  faith.  And  the  chan- 
cellor says:  "Under  such  circumstances,  it  would  be  inequi- 
table and  unjust  to  give  the  defendants  the  benefit  of  those 
improvements  without  compelling  tlicm  to  pay  an  equimL^ii 
therefor." 

The  case  at  bar  goes  further:  here  the  purchaser  not  only  sup- 
posed he  had  a  good  title  and  made  the  improvements  in  good 
faith,  but  the  complainants  stood  by  for  years,  and  saw  the  pur- 
chaser expending  his  money  and  labor  in  improving  the  prem- 
ises, all  the  while  maintaining  the  profoundest  silence  to  the 
purchaser  as  to  their  right  to  redeem.  This,  if  not  a  legal 
fraud,  is  such  conduct  as  this  court  can  never  reward  by  allow- 
ing the  complainants  to  avail  themselves  of  the  benefits  of  the- 
improvements  without  compelling  them  to  pay  a  just  compen- 
sation therefor.  This  notice  of  the  progress  of  the  improve- 
ments, and  silence  of  the  parties,  places  this  case  on  the  highest 
grounds  of  equity  and  good  conscience.  It  was  objected,  how- 
ever, that  the  equity  of  redemption  belonged  to  the  wife,  and 
that  her  silence  should  not  prejudice  her  rights.  In  other 
words,  that  when  a  woman  gets  married  she  obtains  a  license  to 
commit  a  fraud.  Such  is  not  and  ought  not  to  be  the  law:  1 
Story's  Eq.  Jur.,  sec.  885.  We  are  of  opinion  that  the  pur- 
chaser is  to  be  allowed  payment  for  his  improvements,  and  that 
the  complainants  should  only  be  allowed  to  redeem  upon  pay- 
ing a  just  equivalent  for  them;  that  is,  the  increased  value  of 
the  premises  arising  from  the  permanent  improvements  made- 
thereon  by  the  purchaser,  deducting  therefrom  the  rents  and 
profits  of  the  premises  since  he  took  possession  under  his  pur- 
chase: Benedicl  v.  Oilman^  supra. 

The  circuit  court,  however,  very  clearly  erred  in  charging  the 
complainants  with  the  twenty  per  cent  penalty  imposed  by  our 
school  laws  for  not  paying  money  loaned  of  the  school  fund  at 
the  time  it  becomes  due.  In  the  first  place,  the  complainants 
are  not  liable  for  the  penalty  in  any  form  of  action;  but  it  is  bj 
the  statute  imposed  upon  Thompson,  who  borrowed  the  money 
and  executed  the  mortgage.  Again,  this  penalty,  we  aie  of 
opinion,  is  not  assignable,  but  is  given  to  the  school  fundaiooe. 
But  above  all,  the  penalty  could  not  be  enforced  in  this  ionn  of 
proceeding,  even  were  this  a  bill  filed  by  the  mortgagor  against 
the  mortgagee  in  possession  to  redeem  from  the  mortgage.    Thi» 
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penalty  is  giyen  by  ihe  statute  for  wrongfully  withholding 
money  due  the  school  fund,  and  is  not  a  part  of  the  contract 
contained  in  the  bond  or  mortgage  given  to  secure  the  money 
loaned.  It  can  not  be  recovered  upon  an  ordinary  declaratioxk 
counting  upon  the  contract,  but  a  special  count  is  required;, 
claiming  the  penalty  as  given  by  the  statute:  Hamilton  v.. 
Wrighif  1  Scam.  582.  In  that  case  the  court  said:  '*  The  declar* 
ation  is  in  the  usual  form  of  debt,  and  contains  no  claim  for 
tweniy  per  cent  damages  in  case  of  failure  to  pay  the  principal 
or  interest.  The  instructions  were  properly  refused.  The^ 
twenty  per  cent  is  given  as  a  penalty,  and  it  can  not  be  recov* 
ered  unless  the  plaintiff  claims  it  in  his  declaration."  Had  thi» 
bill  been  filed  by  the  purchaser  against  the  present  complainants 
to  foreclose  their  equity  of  redemption,  there  would  have  been 
as  much  propriety  in  their  setting  up  in  their  answer,  as  a  sei> 
off  against  the  amount  due  upon  the  mortgage,  a  claim  for  th» 
penalty  which  is  given  by  our  statute  for  cutting  trees  upon  the 
premises,  or  any  other  penalty  given  by  the  statute  for  acts 
done  upon  the  land  or  otherwise  connected  with  the  subject* 
matter  of  the  suit. 

The  complainants  are  entitled  to  redeem  upon  paying  ths 
amount  due  upon  the  mortgage  and  the  value  of  the  improve-^ 
ments  as  above  indicated. 

The  decree  of  the  circuit  court  must  be  reversed  and  the  suit 
remanded,  with  directions  for  further  proceedings  eonformabls 
to  the  views  of  this  court. 

Decree  reversed. 

Tbdmbull,  J.,  not  sitting. 

Gbaktei  of  Equitt  of  Rkdxiiftiov  has  Right  to  RmuBM  when  he  ha* 
not  been  made  a  party  to  the  rait  for  forecloenre:  Friaehe  v.  Krama^9  Lecwe,. 
47  Am.  Dec.  968. 

OwKZB  OF  Land  is  Estofpkd  from  Ssttino  up  Right  when  he  knowingly 
and  silently  permits  another  to  make  expenditures  npon  the  land,  under  a 
mistaken  impression  as  to  title:  Qodtffroy  v.  CaldweU,  56  Am.  Dec.  360,  and 
prior  cases  in  the  note  thereto;  Henderson  v.  Overton,  24  Id.  492. 

Ma&rikd  Woman,  when  Estopfed. — ^When  by  her  covenants:  Jarkton  v.. 
Vanderheyden,  8  Am.  Dec.  378;  Martin  v,  Dweily,  21  Id.  245;  Wadleigh  v.. 
Olhus,  23  Id.  705;  Lessee  of  IliU  v.  Went,  31  Id.  442;  Nash  v.  Spoford,  43: 
Id.  425,  and  note  considering  the  question.  When  from  asserting  any  claiiik 
In  hostility  to  her  husband's  will:  Benedict  v.  Montgomery,  42  Id.  230. 

Efrbot  on  Lun  of  Mortgage  of  Sale  under  It.— It  has  been  laid  down 
in  general  terms  that  when  a  mortgage  is  satisfied  by  a  sale  under  it,  the  lien 
Is  extinguished:  PeopU  v.  Beebe,  1  Barb.  379;  and  see  2  Jones  on  Mort.,  see. 
086;  and  this  rule  is  substantially  adopted  by  the  €2alifomia  dvil  oode^ 
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2910.    See  in  thiB  conneoiion  Freeman  on  Judgmenta,  aec.  398,  on  the  effect  of 
m  Judgment  of  foreolosnre  as  a  merger  or  extingaishment  of  the  mortgage  lies. 
If,  however,  the  proceedings  in  the  foreclosure  suit  be  vacated,  the  jadgment 
and  nle  do  not  cancel  the  mortgage,  but  the  lien  remaine,  and  may  be  enforced 
t>7  new  proceedings:  StackpoU  v.  i?o66tn«,  47  Barb.  212;  8.  0.  on  appeal,  48 
N.  T.  665.    Bat  the  question  may  arise,  as  in  the  principal  case,  between  a  pur- 
chaser under  the  mortgage  sale  and  the  holder  of  a  subsequent  lien  claiming 
the  right  to  redeem :  Is  the  lien  of  the  mortgage  spent  for  all  purposes  when  the 
mortgaged  premises  have  been  sold  under  it?    If  the  lien  is  exhausted,  and 
the  connection  between  the  mortgage  and  the  mortgaged  premises  completely 
«eyered,  then  the  holder  of  a  subsequent  lien,  who  has  a  right  to  redeeoi,  may 
redeem  from  the  sale;  otherwise  he  must  redeem  from  the  mortgage,  and  the 
4unount  of  redemption  money  which  he  will  be  obliged  to  pay  will  depend 
upon  the  terms  of  the  mortgage,  and  not  upon  the  amount  paid  at  the  sale. 
It  is  universally  held,  in  accordance  with  the  principal  case,  that  independ- 
-ent  of  statutes  to  the  contrary,  a  person  seeking  to  redeem  property  sold  on- 
der  a  mortgage  for  less  than  the  amount  due  upon  it  must  pay  or  tender  the 
whole  of  the  mortgage  debt,  unless,  perhaps,  the  balance  due  at  the  time  of 
the  sale  has  been  paid  by  the  person  equitably  bound  to  pay  the  same:  Benedict 
y.  OUtnan,  4  Paige,  58;  Vroomy,  Diimas,  Id.  526,  531;  Oage  v.  Brewster,  31 K. 
Y.  218;  CoStna  v.  Bigg$,  13  Wall.  491;  Baker  v.  Pierton,  6  Mich.  522;  Paw- 
ners V.  Golden  Lumber  Co.,  43  Id.  468;  Hotford  v.  Johnwn,  74  Ind.  479;  Knov^ 
v.  RMin,  20  Iowa,  101;  Johneon  v.  Harmon,  19  Id.  56;  Stoddard  v.  ForheB, 
13  Id.  296,  300;  White  v.  Hamj^oti,  Id.  259, 264;  Martm  v.  Fridley,  23  Minn. 
13;  the  three  last  cases  citing  the  principal  case  to  this  point.    The  theory  \b, 
that  the  lien  as  to  the  subsequent  incumbrancer  is  not  exhausted  by  the  sale. 
Bradley,  J.,  in  CoUine  v.  Rigge,  eupra,  thus  states  the  rule:  "To  redeem  prop- 
erty which  has  been  sold  under  a  mortgage  for  less  than  the  mortgage  debt^  It  ia 
not  sufficient  to  tender  the  amount  of  the  sale.   The  whole  mortgage  debt  most 
he  tendered  or  paid  into  court.  The  party  ofiering  to  redeem  proceeds  upon  the 
hypothesis  that,  as  to  him,  the  mortgage  has  never  been  foreclosed,  and  is  still 
in  existence ;  therefore  he  can  only  lift  it  by  paying  it.    The  money  will  be  sub- 
ject to  distribution  between  the  mortgagee  and  the  purchaser  in  equitable  pro- 
portions, so  as  to  reimburse  the  latter  his  purchase  money  and  pay  the  former 
the  balance  of  his  debt."    In  White  v.  Hampton,  supra,  the  court  say:  "To 
■redeem,  it  is  not  sufficient  to  pay  the  amount  of  the  sale,  nor  any  other  sum 
Jess  than  actually  due  the  prior  incumbrancer.     Under  such  a  bill  [bill  to 
cedeem],  the  lien  is  not  exhausted  nor  satisfied  by  a  sale  of  the  premises.'* 
Again,  in  Martin  v.  Fndley,  supra,  Gilfillan,  C.  J.,  in  speaking  of  the  fora- 
•closure  by  the  senior  incumbrancers,  and  of  the  right  of  the  plaintiff,  a  junior 
incumbrancer,  to  redeem,  says:  "Upon  the  expiration  of  the  time  to  redeem 
irom  their  foreclosure  they  became  the  absolute  owners  of  the  property,  sub* 
ject  to  the  plaintiff's  right  of  redemption  under  his  mortgage.    Except  as  to 
his  right  of  redemption,  there  was  a  complete  merger  and  union  of  their  mort- 
gage interest  and  the  fee.    This  merger  and  union  ^ms  prevented  as  to  him 
only  so  far  as  was  necessary  to  preserve  his  right  to  redeem,  and  to  prevent 
the  extinction  of  their  mortgage  interest  as  against  such  right  to  redeem. 
But  even  as  against  that  right,  the  character  of  their  mortgage  interest  was 
<}hanged.    The  foredoeure  extinguished  the  debt,  so  far  as  it  a£footed  the 
land,  and  the  mortgage  interest  was  no  longer  only  a  lien  to  secure  and  a 
mere  incident  to  the  debt.    Had  he  redeemed,  he  would  have  been  entitled 
by  such  redemption  to  be  subrogated,  not  to  a  mere  lien  to  secure  the  debti 
•nd  the  right  to  enforce  such  lien  as  though  no  foredloeure  had  been  mad% 
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but  to  the  interest  in  the  hmd  which  their  mortgage  and  its  forecloenre  gave 
them.  That  interest  was  the  entire  title,  subject  to  his  right  of  subrogation 
to  it  by  redemption,  and  snbject,  probably,  to  be  affected  by  failure  to  make 
the  foreclosure  absolute  as  to  him  within  the  proper  time."  Where  a  statute, 
however,  provides  for  a  redemption  from  the  sale,  payment  of  the  mortgage 
^ebt  is  not  required,  but  of  the  amount  bid  at  the  sale,  with  interest:  Selig- 
man  v.  Laubheimtr,  58  HI.  124,  126;  Lhjfd  v.  Kames,  45  Id.  62,  68.  These 
•oases  distinguished  the  principal  case  on  the  ground  that  the  redemptioners 
therein  were  not  exercisiug  a  strictly  statutory  right  See  also  Swearinffen  v. 
JtobertSf  12  Neb.  333,  holding  the  same  rule;  CaL  C.  C.  P.,  sec.  702. 

It  may  be  well  to  notice  in  this  connection  the  effect  of  a  sale  of  the  mort- 
gaged premises  in  satisfaction  of  one  of  several  installments  secured  thereby. 
It  is  generally  held  that  a  foreclosure  and  sale  for  an  installment  due  exhausts 
the  lien  of  the  mortgage,  and  the  same  land  will  not  be  subject  to  a  second 
sale  to  satisfy  a  subsequent  installment:  E$eher  v.  tilimnum$t  54  Iowa,  209; 
PoweMek  Covnty  v.  Detmuon^  36  Id.  244;  Fbwler  v.  Johtuatit  26  Minn.  338; 
Siandish  v.  Vo^berg,  27  Id.  175;  Smith  v.  Smith,  32  HI.  198;  Soma  v.  Matm, 
•eS  Id.  264;  Cfrattan  v.  Wiggiru,  23  Cal.  16;  but  see  MeDwgal  v.  Daumey,  45 
Id.  166.  The  contrary  is  held  in  Michigan,  and  if  a  mortgage  is  there  fors- 
«loeed  for  an  installment  only,  it  remains  in  force  as  to  subeequent  install- 
Clients:  Bridgeman  v.  JohnBOUf  44  Mich.  491;  McCwrdy  v.  Clark,  27  Id.  445; 
JiiUsY.  Skinner,  42  LI.  181;  although  the  rule  was  different,  and  as  first 
«bove  given,  under  a  former  statute:  Kimmd  v.  WiUard'a  Adm'rs,  1  DongL 
^17;  and  under  a  prior  statute  of  Minnesota  a  sale  under  a  power  to  sat- 
isfy one  installment  left  the  lien  of  the  mortgsge  for  subsequent  install- 
ments unimpaired:  WatHfU  v.  HadeeU,  20  Minn.  106.  Under  the  first  rule, 
•Iso,  a  foreclosure  sale,  which,  before  it  becomes  complete  by  the  expiration 
of  the  time  allowed  for  redemption,  is  annulled  by  the  owner  of  the  real 
estate  redeeming,  does  not  affect  the  lien  of  the  mortgage  for  the  other  in- 
ctallments  of  the  mortgsge  debt:  Standiah  v.  Voaberg,  27  Id.  175. 


Spangleb  V.  Jacobt. 

[14  iLLZiroiB,  297.]  * 

liuoBiTT  ov  All  Mbmh^im  Elected  to  Either  B&asgb  of  Gotsral  Ab- 

SBifBLT  MTTST  Ck>voi7B  IN  FiNAL  PASSAGE  OF  BiLL,  Under  the  oonstltatioa 

of  Illinois,  in  order  that  it  shall  become  a  law. 
Von  MUST  BB  Taken  bt  Atxs  and  Nobs  and  Entebbd  on  Journal,  under 

the  Dlioois  oonstitotion,  on  the  final  passsge  of  a  bill  by  either  branoh 

of  the  general  asaembly. 
Fbintbd  Statute  Book  is  not  Conglusivb  EvidbnOb  of  Aozs  Gontainbd 

THBREiN,  but  may  be  corrected  by  the  original  acts  on  file  in  the  o£Boe 

of  the  secretary  of  state.    Per  Treat,  C.  J. 

JTOfUBNALS  OF  ElTHKR  BRANCH  OF  LEGISLATURE  MAT  BB  APPEALED  TO  tO  shoW 

that  a  particular  act  was  not  passed  in  the  mode  prescribed  by  the  oon^ 
stitntioD,  and  thus  defeat  its  operation  altogether. 

BlONATURBS  OF  SpEAKEBS  AND  EXBCUTIYB  TO  ACT  ABB  PRBSUMPI'IVB  BUY 

NOT  CoNGLJSiYB  EviDBNOB  of  the  passage  of  a  law;  and  this  pveson^ 
tion  may  be  overcome  bv  the  iournals 
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Motion  to  quash  a  summona  because  it  was  made  returnable 
on  the  first  Monday  in  May,  1853,  on  the  first  day  of  the  term 
of  the  McDonough  circuit  court,  when  no  term  ol  said  court 
was  authorized  by  law.  By  the  agreed  case  it  appeared  that 
the  times  fixed  for  holding  the  McDonough  circuit  court  had 
been  the  third  Mondays  in  April  and  November  of  each  year; 
but  at  the  next  preceding  session  of  the  legislature  a  bill  was 
introduced  in  the  senate  providing  that  the  times  of  holding  the 
court  should  thereafter  be  on  the  first  Mondays  in  May  and 
September.  The  bill  passed  the  senate,  was  rei>orted  to  the 
house  of  representatives,  where  it  was  amended,  and  sent  to  the: 
senate  for  its  concurrence,  without,  however,  having  been  read 
a  third  time  in  the  house,  so  far  as  was  shown  by  the  journal  oA 
the  latter.  The  senate  concurred  in  the  amendment  and  passed 
the  bill;  and  the  bill  was  signed  by  the  Bp&ikers  of  the  two 
houses  and  by  the  executive.  A  certified  copy  of  the  journals 
of  both  houses  relating  to  the  act  in  question  appeared  in  the 
bill  of  exceptions.  The  motion  was  overruled  and  judgment 
given  for  the  plaintiff,  to  which  the  defendant  excepted  and 
sued  out  this  writ  of  error. 

B.  8,  Blachwell,  for  the  plaintiff  in  error. 

N.  H.  Purple  and  B.  C.  Cook^  for  the  defendant  in  error. 

By  Court,  Tbbat,  0.  J.  The  constitution  contains  the  follow- 
ing provisions:  ''Each  house  shall  keep  a  journal  of  its  pro- 
ceedings:" Art.  8,  sec.  13.  ''  On  the  final  passage  of  all  bills, 
the  vote  shall  be  by  ayes  and  noes,  and  shall  be  entered  on  the 
journal;  and  no  bill  shall  become  a  law  without  the  concurrence 
of  a  majority  of  all  the  members  elect  in  each  house:"  Art  8, 
seS.  21.  "  Every  bill,  having  passed  both  houses,  shall  be  signed 
1>y  the  speakers  of  their  respective  houses:"  Art.  8,  sec.  23. 
•*  Eveiy  bill  which  shall  have  passed  the  senate  and  house  of 
representatives  shall,  before  it  becomes  a  law,  be  presented  to 
the  governor;  if  he  approve,  he  shall  sign  it: "  Art.  4,  sec.  21. 

A  majority  of  all  the  members  elected  to  either  branch  of  the 
general  assembly  must  concur  in  the  final  passage  of  a  biU. 
This  is  indispensable  to  its  becoming  a  law.  Without  it  the 
act  has  no  more  force  than  the  paper  upon  which  it  is  written. 
The  vote  must  be  taken  by  ayes  and  noes.  The  constitution 
prescribes  this  as  the  test  by  which  to  determine  whether  the 
requisite  number  of  members  vote  in  the  affirmative.  The 
vote  must  also  be  entered  on  the  journal.  The  office  of  the 
journal  is  to  record  the  proceedings  of  the  house«  and  aathen- 
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ticate  and  preserve  the  same.  It  mast  appear  on  the  face  of  the 
journal  that  the  bill  passed  by  a  constitational  majority. 
These  directions  are  all  clearly  imperatiTe,  They  are  expresdy 
•enjoined  by  the  fundamental  law,  and  can  not  be  dispensed 
with  by  the  legislature.  There  are  some  other  requirements 
-equally  essential,  and  that  can  no  more  be  disregarded.  A  bill 
must  be  signed  by  the  speakers  of  both  houses,  and  then  pre- 
sented to  the  gOYcmor  for  his  action.  If  he  consents,  hia 
approval  is  indorsed  on  the  bill;  if  he  returns  it  with  objec- 
tions, it  must  again  be  passed  through  each  house  by  a  majority 
of  all  its  members.  If  he  does  not  return  the  bill  within  ten 
•days,  and  the  legislature  still  remains  in  session,  it  becomes  a 
law  without  his  signature. 

When  an  act  has  gone  through  all  the  forms  of  legislation,  it 
is  deposited  in  the  o£Sce  of  the  secretary  of  state:  B.  S.,  c.  96, 
'sec.  7.  The  journals  of  the  two  houses  take  the  same  direction: 
Id.,  o.  96,  sec.  8.  They  all  become  records  of  his  office,  and 
may  be  certified  as  such,  under  the  seal  of  the  state:  Id.,  c.  96, 
sec.  6.  The  printed  statute  book  is  evidenoe  of  the  acts  con- 
tained therein:  Id.,  c.  40,  sec.  1.  It  is,  however,  not  conclu- 
sive, but  may  be  corrected  by  the  original  acts  on  file  in  the 
secretary's  office.  It  is  competent  to  go  behind  a  printed  stat- 
ute, and  show  from  the  enrolled  law  that  it  is  erroneously 
published:  De  Bow  v.  People,  1  Denio,  9;  Bex  v.  Jeffries,  1 
Stra.  446;  Beecher  v.  James,  2  Scam.  4G2.  The  journals  of 
either  branch  of  the  legislature  ore  the  proper  evidence  of  the 
action  of  that  branch,  upon  all  matters  before  it:  1  Oreenl. 
Ev.,  sec.  490;  Booi  v.  King,  7  Cow.  613;  Jones  v.  BandaU,  1 
Cowp.  17. 

In  our  opinion,  it  is  clearly  competent  to  show  from  the  jour- 
nals of  either  branch  of  the  legislature  that  a  particular  act  was 
not  passed  in  the  mode  prescribed  by  the  constitution,  and  thus 
defeat  its  operation  altogether.  The  constitution  requires  each 
house  to  keep  a  journal,  and  declares  that  certain  facts,  made 
essential  to  the  passage  of  a  law,  shall  be  stated  therein.  If 
those  facts  are  not  set  forth,  the  conclusion  is  that  they  did  not 
transpire.  The  journal  is  made  up  under  the  immediate  direc- 
tion of  the  house,  and  is  presumed  to  contain  a  full  and  com- 
plete history  of  its  proceedings.  If  a  certain  act  received  the 
constitutional  assent  of  the  body,  it  will  so  appear  on  the  face 
of  its  journal.  And  when  a  contest  arises  as  to  whether  the  act 
was  thus  passed,  the  journal  may  be  appealed  to  to  settle  it.  It 
is  the  evidence  of  the  action  of  the  house,  and  by  it  the  act 
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must  stand  or  fall.  It  certainly  was  not  the  intention  of  the^ 
framers  of  the  constitution  that  the  signatures  of  the  speakers 
and  the  executive  should  furnish  conclusive  evidence  of  the 
passage  of  a  law.  The  presumption  indeed  is,  that  an  act  thoa 
verified  became  a  law  pursuant  to  the  requirements  of  the  con- 
stitution, but  that  presumption  may  be  overthrown.  If  the 
journal  is  lost  or  destroyed,  this  presumption  will  sustain  the 
law,  for  it  will  be  intended  that  the  proper  entry  was  made  on 
the  journal.  But  when  the  journal  is  in  existence,  and  it  faila 
to  show  that  the  act  was  passed  in  the  mode  prescribed  by  the 
constitution,  the  presumption  is  overcome,  and  the  act  must 
fall.  This  view  is  sustained  by  adjudged  cases.  In  the  case  of 
State  V.  McBride,  4  Mo.  803  [29  Am.  Dec.  686],  the  court  looked 
into  the  journals  of  the  legislature  to  ascertain  whether  a  con- 
stitutional amendment,  which  had  been  enrolled  and  declared 
to  be  a  part  of  the  constitution,  was  in  fact  ratified  by  the 
requisite  number  of  the  members  of  the  legislature.  In  Oreen 
V.  Oravea,  1  Dougl.  851,  the  court  held,  on  demurrer  to  & 
declaration  upon  a  note  given  to  the  bank  of  Niles,  that  the 
bank  had  no  legal  existence,  because  the  act  under  which  it  waa 
organized  did  not  receive  the  assent  of  two  thirds  of  the  mem- 
bers of  the  legislature.  See  also  Purdy  v.  People^  2  Hill  (N. 
T.),  81;  S.  C,  4Id.  884. 

The  act  in  question  was  signed  by  the  speakers  of  the  two 
houses,  and  it  received  the  assent  of  the  executive.  Prima 
facie^  therefore,  it  became  a  law.  But  the  journal  of  the  house 
of  representatives  fails  wholly  to  show  that  it  was  ever  put  upon 
its  final  passage  in  that  house;  in  other  words,  it  does  not  ap- 
pear that  it  passed  with  the  concurrence  of  a  majority  of  the 
members  elect  of  that  body.  The  act  did  not  become  a  law  in 
pursuance  of  the  provisions  of  the  oonstitation,  and  it  is  there* 
fore  null  and  void. 

The  judgment  is  reversed. 

Tbumbull,  J.y  not  sitting. 
Judgment  reversed. 

Lboislativb  Joubhalb  as  EvmiKOi  ov  Bub  Passaob  of  SrATcmB} 
See  this  question  discussed  in  the  note  to  Jonu  v.  Jonea^  51  Am.  Deo.  618» 
where  the  principal  case  is  considered  at  length;  Shinner  r,  Deming,  64  Id. 
463,  and  note.  The  principal  case  was  cited  in  Davenport  ▼.  Young,  16  HL 
653;  Gardner  v.  Collector,  6  Wall.  510;  Turley  v.  Logan  Co.,  17  DL  153| 
Pre$eoU  ▼.  Board  qf  Trustees,  19  Id.  327;  Board  qf  Superviior$  v.  People,  25 
Id.  183,  on  the  general  proposition  that  courts  have  the  right  to  look  to  leg- 
islative journals  to  ascertain  whether  statutes  have  been  passed  as  required 


June,  1853.]  Frink  v.  Dabst.  57S 

by  the  constitation;  and  Bee  the  latter  Dlinoia  oases  considered  in  People  r, 
Stame^  35  Id.  140^  141,  where  also  the  principal  case  is  referred  to  at  length  on 
this  point,  and  on  other  points  therein  held;  alK>  PecpU  v.  De  Wdf^  62  Id.  255.. 
As  was  said  in  the  note  to  JcfM»  v.  ./bnes,  mvprny  the  principal  case  has  been 
distingaished  on  this  question,  in  that  it  was  decided  under  the  peculiar  pro* 
visions  of  the  constitution  of  Illinois.  See  this  distinction  made  in  Shermom 
▼.  Story,  30  CaL  270;  Pacific  R,  R.  v.  Choemor,  23  Mo.  366,  367;  Staie  v. 
Swiftt  10  Ney.  105,  199.  It  must  appear  from  the  journals  that  the  bill 
passed  by  the  oonstitntional  majority:  BarrY,  VUiage  qfAtUnirn,  69  III.  362;. 
People  V.  Stantet  35  Id.  140, 141;  and  where  the  journals  show  that  the  bill  was 
not  passed  as  required  by  the  constitution,  the  act  never  became  a  law:  Byan 
V.  Lffneh,  68  Id.  164;  Board  of  Supervieore  v.  People,  25  Id.  181.  But  in  th« 
latter  case  a  distinction  was  made,  in  that  when  the  constitution  is  silent  a» 
to  whether  a  particular  act  which  is  required  to  be  performed  shall  be  entered 
•n  the  journals,  it  is  then  left  to  the  discretion  of  either  house  to  enter  it  or 
not,  and  the  silence  of  the  journal  on  the  subject  ought  not  to  be  held  to 
aiford  evidence  that  the  act  was  not  done.  In  IlUnoie  Central  R,  R.  v.  Wren, 
43  Id.  79,  it  was  held  that  where  parties  seek  to  raise  the  questioii  whethet 
the  yeas  and  nays  were  duly  called  upon  the  passage  of  an  act,  it  is  not  suf- 
ficient to  refer  the  court  to  the  journal;  a  duly  authenticated  copy  of  so 
much  of  the  original  journal  as  shows  the  facts  relied  upon  for  impeaching  » 
law  prima/aeie  valid  must  be  brought  before  the  court  through  the  record; 
and  it  was  said  that  in  the  principal  case  the  Jonmali  were  made  a  part  of 
the  bill  of  ezoeptloBS. 


Fbink  v.  Dabst. 

[U  Iixnrois,  8M.] 
SUMBQUXNTLT  AOQUIBBD  TiTLK  BT  EXLBASOE  WILL  HOT  VbST  IH  RxUBAfllS 

by  a  deed  by  which  the  grantor  does  '*  grant,  sell,  and  convey  "  unto  th* 
grantee  all  his  "right  and  interest  in  and  unto" certain  described  lands^ 
"  to  have  and  to  hold  the  same  to  the  said  grantee,  his  heini  and  assigna 
forever,"  if  the  releasor  bad  no  interest  in  the  lands  at  the  time  of  tha 
execution  of  the  deed. 

BiLXASS   OB    SiMPLB   QuiTOLADi    DbXD    IB    iKEmcrCAJL    VO   VXBT   SlTB8B> 

QUINTLT  AoQuntSD  TiTLS  by  the  releasor  in  the  releasee,  when  made  by 
one  having  no  interest  at  the  time,  containing  no  covenants  exprsss  or 
implied,  and  professing  to  convey  only  such  interest  as  the  releasor  had. 

HABBHDim  OAK  MOT   BB  USXD  TO  CONVSBT  RbLBASB  OB   QUXTOLAIIC   DbID 

iinx>  CoKVBTANOB  OF  FxB  SiMPLB  Absolutx,  wheu  the  grantor  has  no 
such  interest  to  convey,  and  in  fact  no  interest  at  alL 
Died  mctst  Pubpoet  to  Convby  Estatb  in  Feb  Siuplb  Absolittb,  or  a 
perfect  or  indefeasible  title,  and  be  not  a  quitclaim  deed,  or  a  deed  merely 
professing  to  convey  the  grantor's  right  and  interest,  in  order  that  it  may 
be  affected  by  section  7t  Illinois  revised  statutes  of  1833,  p.  131,  and  a 
subsequently  acquired  title  may  inure  thereunder  to  the  benefit  of  tho 
grantee. 

DB0I8I0H8    AiTBOTIMO    RiOHT    TO    PbOPBBTT    should    BB    UlOrOBM    AVD 

Stablb;  but  in  cases  where  the  settled  rules  and  reaaoms  of  the  law  have 
been  departed  from,  it  becomes  the  duty  of  the  oourt,  before  the  error  hat 
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been  Hunotioiied  by  repeated  dednone,  to  ambnoe  the  fixst  opportoni^ 
to  prononnoe  the  law  as  it  is. 

SOUTAKT  DkCIBION  OF  RbOENT  DaTB  HAS  NSVKR  BUEV  HkLD  TO  GHAXOa 

Law  in  Ant  Cass;  and  eepecially  ehonld  it  Dot  have  that  effeet  where 
to  adhere  to  it  would  be  fraught  with  far  greater  injnatioe  than  oonld 
poanbly  arise  from  overriding  it  in  the  partionlar 


Ejbotmxht.  Plea,  not  guilty.  The  defendant  had  judgment, 
«nd  the  plaintiffB  sued  out  this  writ  of  eiror.  The  opinion  atatea 
ihe  facts. 

John  IHnk,  for  the  plaintiffB  in  error. 
If.  H.  Purple^  for  the  defendant  in  error. 

By  Court,  Tbuxbuix,  J.  The  only  question  iuTolTed  in  thia 
case  is  the  effeot  to  be  given  to,  and  whether  a  subsequently 
acquired  title  passes  by,  the  following  deed,  to  wit:  "  Know  all 
znen  by  these  presents,  that  I,  John  L.  Bogardus,  of  Peoria,  in 
the  county  of  Peoria  and  state  of  Illinois,  in  consideration  of 
•one  thousand  and  fifty  dollars  to  me  in  hand  paid  by  Isaac  Un- 
derhill,  of  said  Peoria,  the  receipt  whereof  I  do  hereby  acknowl- 
edge, do  hereby  grant,  sell,  and  convey  unto  the  said  Underbill, 
all  my  right  and  interest  in  and  unto  the  south-east  fractional 
quarter  of  section  9  in  township  8  north,  range  8  east  of  the 
fourth  principal  meridian  in  said  Illinois,  and  also  in  and  unto 
the  ferry  established  across  the  Illinois  river  in  said  Peoria, 
together  with  all  the  boats  and  other  implements  thereunto  be- 
longing; to  have  and  to  hold  the  same  to  the  said  Underbill, 
his  heirs  and  assigns  forever,  with  all  the  privileges  and  appur- 
tenances thereunto  belonging.  In  witness  whereof,  I  have 
hereunto  set  my  hand  and  seal  this  fifth  day  of  August,  a.  d. 
1834.  (Signed)         John  L.  Booabdcs.  [l.  s.]" 

To  determine  the  effect  to  be  given  to  this  deed,  we  must  as- 
i^rtain  its  character.  ManifesUy  it  is  nothing  more  than  an 
ordinary  quitclaim  deed,  conveying  whatever  interest  the  re- 
leasor had  in  the  premises  at  the  time.  This  is  the  plain  com- 
mon-sense view  of  the  instrument.  It  purports  to  convey 
nothing  more  than  the  interest  which  Bogardus  then  had  in  the 
land.  If  he  had  a  perfect  tiUe,  the  instrument  was  sufficient  to 
transfer  it;  if  he  had  no  titie  and  no  interest  in  the  land, 
clearly  none  passed  by  the  deed;  for  it  only  professes  to  trans- 
fer his  interest,  whatever  it  was.  Such  instruments  are  common 
in  this  state,  and  if  we  are  to  gather  the  intention  of  parties 
from  the  language  used,  and  from  what  we  believe  to  be  the 
common  understanding  of  both  those  who  execute  and  those 
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'who  receive  iliem,  fh^  are  nerer  designed  to  tmnafer  anjOnsig 
more  than  the  interest  of  the  grantor  at  that  time,  be  it  more  or 
less,  or  nothing  at  all. 

Such  being  the  natural  import  of  the  language  used,  we  will 
now  mquire  whether  there  is  anything  in  the  law  to  change  its 
meaning.  '  The  deed  contains  no  express  covenants  of  any  char- 
acter, nor  does  it  contain  words  from  which  any  can  be  implied. 

The  words  "grant,  bargain,  sell,"  are  not  in  it;  and  therefore 
the  statute  which  adjudges  those  words  to  be  an  express  cove- 
nant of  certain  facts  is  not  applicable:  Oee  v.  Fharr,  6  Ala.  586 
(39  Am.  Dec.  339];   Whiiehill  v.  OotwaU,  3  Pen.  &  W.  323. 

It  was  insisted  on  the  argument  that  the  quitclaim  by  Bo- 
gardus  to  Underhill,  although  the  former  had  no  title  at  the 
time,  created  a  use  or  trust  in  favor  of  the  latter,  which  the  stat- 
ute of  uses  made  effectual  in  him,  whenever  Bogardus  acquired 
the  title.  To  sustain  this  position,  the  second  section  of  the  act 
concerning  conveyances,  B.  S.  1833,  p.  129,  as  also  several  au- 
thorities, were  referred  to.  The  statute  and  the  cases  to  which 
reference  was  made  have  no  application  to  this  case.  The  statute 
makes  effectual  a  deed  or  release  as  against  the  grantor  or  re- 
leasor; and  all  others  claiming  an  interest  in  the  premises 
^n^nted  or  released  to  the  use  of  the  grantor  or  releasor  at  the 
time  the  deed  or  release  was  made.  It  by  no  means  declares 
that  a  deed  or  release  of  his  interest,  by  a  person  having  no  title, 
«hould  operate  to  vest  in  the  grantee  or  releasee  a  perfect  title,  in 
<;a8e  the  grantor  or  releasor  should  ever  afterwards  obtain  one. 

The  case  of  Jackson  y.  Fish,  10  Johns.  456,  was  this:  A  soldier 
in  the  service  of  the  United  States,  entitled  to  a  donation  of  land 
for  his  services,  transferred  his  claim  to  the  same  before  receiv- 
ing a  patent  therefor,  by  a  deed  of  quitclaim  or  release;  and  the 
eourt  held  that  when  the  patent  issued,  it  was  for  the  benefit  of 
the  releasee.  This  case  was  doubtless  rightly  decided,  but  it 
has  no  analogy  to  the  one  at  bar.  The  soldier,  at  the  time  he 
executed  the  quitclaim  deed,  had  a  claim  to  a  tract  of  land  from 
the  government,  and  most  undoubtedly,  when  that  claim  was 
afterwards  perfected  by  the  issuing  of  a  patent,  it  was  for  the 
benefit  of  him  to  wbom  the  claim  had  been  transferred;  and  there 
is  no  pretense  in  the  record  before  us  that  Bogardus,  at  the 
time  he  executed  the  quitclaim  deed  to  Underhill,  had  any  claim 
to  the  land  in  question,  or  to  any  land  which  was  the  foundation 
et  the  patent  that  afterwards  issued. 

The  cuceo  referred  to  in  the  Massachusetts  reports  are  gener- 
ally cases  where  the  releasor  had  the  legal  title  at  the  time  ilM 
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release  was  ezeoated;  but  it  was  made  ineffectual  l>y  reaBon  d 
the  technical  objection  that  the  releasee  was  not  in  posseasion  ak 
the  time.  In  such  cases,  the  courts,  in  order  to  give  effect  to  the 
clear  intention  of  the  parties,  have  held  that  such  releases,  con- 
taining covenants  of  warranty,  would  amount  to  a  eovenant  to 
stand  seised  to  the  use  of  the  releasee:  Pray  y.  Pierce,  7  Uasa. 
881  [5  Am.  Dec.  59];  RuMell  v.  Coffin,  8  Pick.  163. 

If  the  releasor  has  no  interest  at  the  time,  then  nothings  passes 
by  the  deed,  and  it  can  only  operate  as  an  estoppel  -when  the 
deed  contains  covenants  express  or  implied  which  grive  it  tiiat 
effect. 

With  the  single  exception  of  the  decision  in  our  o^m  reports, 
hereafter  to  be  noticed,  no  case  has  been  referred  to,  and  none, 

I  apprehend,  can  be  found,  in  which  a  release  or  simple  quit- 
claim deed,  made  by  one  having  no  interest  at  the  time^  contain- 
ing no  covenants  either  express  or  implied,  and  professing*  to 
convey  only  such  interest  as  the  releasor  had,  was  held  effecfoal  to 
vest  a  subsequently  acquired  title  by  the  releasor  in  the  releasee,. 
either  upon  the  principle  of  estoppel,  that  the  subsequent  titl» 
is  to  be  held  as  acquired  for  the  use  of  the  releasee,  or  ux>on  any 
other  principle.     On  the  contrary,  the  books  are  full  of  cases  fa 
which  it  is  held  that  by  a  release  or  quitclaim  deed  of  this  char* 
acter  no  right  passes  but  the  right  which  the  releasor  has  at  tbe 
time  of  the  release  made:  Co.  Lit,,  sec.  446,  p.  266,  a,  b;  Bogi^ 
V.  Shoaby  13  Mo.  366;  DaH  v.  Dart,  7  Conn.  250;  Jackaon  d.  Mo- 
Grackin  v.  Wright^  14  Johns.  193;  Jackson  v.  Winshw,  9  Cow.  18;, 
Jackwn  v.  Peek,  4  Wend.  305;  4  Cm.  Dig.,  tit.  32,  Deed,  c.  ^ 
sec.  88;  Jackson  v.  HiMle,  1  Cow.  613;  Righi  v.  Bucknell,  2  Bam.. 
ft  Adol.  278;  Alien  v.  HoUcn,  20  Pick.  458;  Kinsman  v.  Loamis, 

II  Ohio,  475. 

The  release  or  quitclaim  given  by  Bogardus  not  containing'  a 
covenant  of  any  character,  the  authorities  already  cited  settle' 
the  question  that  it  can  not  operate  by  way  of  estopi>el  to  pre- 
vent him  or  those  claiming  under  him  from  asserting  a  subse- 
quently acquired  title. 

Reference  has  been  made  to  the  habendum  clause  in  the  deed^ 
under  consideration,  for  the  purpose  of  showing  that  an  estate 
in  fee  would  have  passed  by  the  deed,  if  Bogardus  had  at  the 
time  possessed  such  an  estate.  This  is  true,  but  the  hdbendwm 
can  not  be  made  to  efiEect  the  conveyance  of  a  thing  not  men-^ 
tioned  in  the  premises  of  the  deed;  nor  can  it  transform  a  deed,, 
purporting  in  the  premises  to  convey  only  the  interest  of  the 
grantor,  into  a  conveyance  of  the  fee  simple  absolute* 


i  •. 
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It  is  said  in  Cruise's  Digest,  vol.  4',  tit.  32,  Deed,  c.  21,  sec.  73: 
"  Nothing  can  be  limited  in  the  habendum  of  a  deed  which  has 
not  been  given  in  the  premises ;  because  the  premises  being  the 
part  of  the  deed  in  which  the  thing  is  granted,  it  follows  that 
the  habenduTTij  which  is  only  used  for  the  purpose  of  limiting 
the  certainty  of  the  estate,  can  not  increase  the  gift ;  for  in  that 
ease  the  grantee  would  in  fact  take  a  thing  which  was  never 
given  to  him." 

If  this  is  the  character  and  office  of  the  habend/wm^  as  all  the 
elementary  writers  and  reported  cases  clearly  show,  it  is  most 
manifest  that  it  can  not  be  used  to  convert  a  release  or  quitclaim 
of  a  party's  interest  in  land,  into  a  conveyance  of  the  fee  simple 
absolute,  when  the  party  has  no  such  interest  to  convey,  and  in 
fact  no  interest  at  all. 

It  has  been  insisted  that  the  character  of  the  deed  under  con- 
sideration is  changed  by  the  seventh  section  of  an  act  concern- 
ing conveyances  of  real  property :  R.  S.  1833,  p.  131 ;  and 
that  by  virtue  of  that  section  of  the  statute  the  subsequent  title 
acquired  by  Bogardus  inured  to  the  benefit  of  his  grantee  in 
the  quitclaim  deed. 

That  section  of  the  statute  is  in  these  words :  "  If  any  person 
shall  sell  and  con  vey  to  another,  by  deed  or  conveyance  purport- 
ing to  convey  an  estate  in  fee  simple  absolute  in  any  tract  of 
land  or  real  estate  lying  and  being  in  this  state,  not  then  being 
possessed  of  the  legal  title  or  interest  therein  at  the  time  of  the 
sale  and  conveyance,  but  after  such  sale  and  conveyance  the 
vendor  shall  become  possessed  of  and  confirmed  in  the  legal 
estate  to  the  land  or  real  estate  so  sold  and  conveyed,  it  shall 
be  taken  and  held  to  be  in  trust,  and  for  the  use  of  the  grantee 
or  vendee ;  and  the  conveyance  aforesaid  shall  be  held  and  taken 
and  shall  be  as  valid  as  if  the  grantor  or  vendor  had  the  legal 
estate  or  interest  at  the  time  of  said  sale  or  conveyance." 

It  would  seem  to  be  a  sufficient  answer  to  the  argument  based 
upon  this  statute  to  say  that  the  deed  of  Bogardus  does  not 
purport  to  convey  an  estate  in  fee  simple  absolute.  If  it  does 
purport  to  convey  such  an  estate,  it  may  well  be  asked  how 
could  a  deed  be  framed  that  would  purport  to  convey  a  Jess 
estate? 

The  language  of  the  deed  is :  ^^  I  do  hereby  grant,  sell,  and 
convey  to  the  said  Underhill  all  n)y  right  and  interest  in  and 
unto,"  and  then  follows  the  description  of  the  land.  The  deed 
only  professes  to  convey  such  interest  as  the  vendor  had  in  the 
premises,  be  that  interest  more  or  less,  or  nothing  at  all ;  and 
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to  constroe  it  as  purportizig  to  conyey  anything  else  is  a  perrer- 
sion  of  its  tenns. 

An  estate  in  fee  simple  absolute  means  a  perfect  title.  It ''  is 
the  entire  and  absolute  interest  and  property  in  the  land;  from 
"which  it  follows  that  no  one  can  have  a  greater  estate:"  1  Oro., 
tit.  Estate  in  Fee  Simple,  sec.  44. 

It  is  only  to  deeds  purporting  to  convey  an  estate  of  this 
character  that  the  statute  has  any  application. 

The  supreme  court  of  Missouri,  in  the  case  of  Bogy  y.  Shoab^ 
already  referred  to,  haye  placed  a  construction  upon  a  statute 
of  that  state  which  is  precisely  similar  to  ours;  and  the  reason- 
ing of  the  judge  who  delivered  the  opinion  is  so  apt  and  conclu- 
sive that  we  are  disposed  to  adopt  it  as  containing  a  proper 
exposition  of  our  act  also.  He  says:  *'  It  then  depends  upon 
the  character  of  the  deed  whether  it  is  to  be  affected  by  our 
statute.  It  must  be  a  conveyance  purporting  to  pass  the  fee 
simple  absolute.  This  language  is  not  certaiidy  used  in  a  tech- 
nical sense.  The  term  'fee  simple'  is  known  at  the  conmion 
law  as  one  which  defines  the  quantity  of  the  estate.  It  is  used 
in  contradistinction  from  a  fee  tail,  a  life  estate,  or  a  term  of 
years.  It  is  evidently  not  employed  in  this  sense  in  this  pro- 
vision of  the  act.  It  was  surely  not  intended  that  a  quitclaim 
deed,  although  the  deed  uses  language  to  pass  the  fee,  and  not 
any  smaller  estate,  would,  therefore,  pass  a  new  title  not  be- 
longing to  the  grantor  when  he  makes  the  deed.  It  was  hardly 
intended  to  apply  to  a  deed  conveying  all  right,  title,  and  inter- 
est of  the  grantor.  Such  a  deed  will  undoubtedly  pass  the 
land  itself,  if  the  grantor  has  an  estate  therein  at  the  time  of  the 
conveyance,  but  it  passes  no  estate  which  was  not  then  possessed. 

''Nor  would  it  be  in  accordance  with  the  manifest  intent  of 
such  conveyance  that  after-acquired  titles  should  pass.  So 
where  a  party  had  a  vested  interest  and  also  a  contingent  re- 
mainder in  lands,  and  conveyed '  all  his  right,  title,  and  interest,' 
the  deed  was  held  only  to  convey  his  vested  interest,  although, 
in  this  case  the  deed  contained  a  general  warranty.  The  war- 
ranty was  held  to  be  only  co-extensive  with  the  grant,  and 
therefore  not  estopping  the  grantor  from  claiming  tilie  contin- 
gent interest  when  it  vested:  FeUeireau  v.  Jackaan,  11  Wend. 
110. 

"A  deed,  purporting  to  convey  a  fee  simple  absolute  is  not 
then,  in  my  opinion,  a  deed  which  merely  conveys  something 
more  than  a  fee  tail,  or  life  estate,  or  term  of  years.  The  stat* 
nte  intended  something  more  than  this.    The  term  'absolute' 
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gives  a  clew  to  the  meaning  of  the  whole  phrase,  which,  I  think, 
is  drawn  from  common  usage,  and  not  from  the  technical 
phraseology  of  law-writers.  Every  man  unlearned  in  the  law 
understands  what  a  deed  conveying  a  fee  simple  absolute  is. 
They  understand  it,  as  I  humbly  apprehend,  to  be  a  deed  which 
purports  or  professes  to  convey  an  indefeasible  title:  not  a  quit- 
claim deed,  not  a  deed  merely  transferring  the  grantor's  inter- 
est, be  it  more  or  less;  but  a  deed  conveying  the  land  itself, 
and  professing  to  convey  it  in  such  a  manner  that  the  grantee 
is  not  to  be  disturbed  in  his  possession  by  any  one.  It  may  be, 
then,  that  our  statute  was  intended  to  settle  a  question  which 
had  been  much  discussed,  and  about  which  there  was  certainly 
great  conflict  of  opinion:  whether  a  general  warranty  would 
operate  to  transfer  a  subsequently  acquired  legal  title.  It  un- 
doubtedly settles  this  question  in  the  affirmative,  and,  I  think, 
it  goes  further:  it  puts  the  whole  question  upon  principles  of 
sound  sense  and  strict  justice.  It  does  not  limit  its  operation 
to  deeds  containing  covenants  of  general  warranty,  but  it  ex- 
tends to  every  deed  which  purports  to  convey  a  fee  simple  abso- 
lute, whether  it  contains  a  general  warranty  or  not.  It  is  easy 
to  imagine  numerous  cases  in  which  there  are  conveyances  ob- 
viously intended  and  purporting  to  convey  absolute  titles,  but 
which  omit  any  covenants  of  warranty.  It  does  not  reach  and 
ought  not  to  apply  to  a  deed,  when  the  grantor  expressly  guards 
against  such  inference  by  inserting  a  special  warranty  against 
his  own  acts,  and  those  claiming  under  him/' 

We  have  considered  this  case  more  at  length  than  we  should 
have  done  but  for  the  decision  of  this  court  in  the  case  of 
Doe  d.  Friaby  v.  BaUance,  2  Gilm.  141,  in  which  a  different  con- 
struction was  put  upon  the  statute  and  the  deed  under  consid- 
eration from  the  one  which  we  now  feel  constrained  to  adopt. 
After  the  fullest  consideration,  we  are  clearly  satisfied  that  tiie 
decision  then  made  was  erroneous.  The  authorities  referred  to 
in  the  opinion  do  not  sustain  it,  nor  have  we  been  able  to  find 
any  which  do.  The  decision,  it  is  understood,  has  never  given 
satisfaction  to  the  bar,  or  been  considered  as  finally  settling  the 
effect  to  be  given  to  a  quitclaim  deed  under  our  statute. 

It  is  highly  important  that  the  decisions  of  the  court  affecting 
the  right  to  property  should  be  uniform  and  stable;  but  cases 
will  sometimes  occur  in  the  decisions  of  the  most  enlightened 
judges  where  the  settled  rules  and  reasons  of  the  law  have  been 
departed  from,  and  in  such  cases  it  becomes  the  duty  of  the 
court,  before  the  error  has  been  sanctioned  by  repeated  de» 
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cisionB,  to  embrace  the  first  opportunity  to  pronoimoe  the  law 
as  it  is.  A  solitary  decision  of  recent  date  has  neyer  been  held 
to  change  the  law  in  any  case;  and  especially  should  it  not  have 
that  effect  where  to  adhere  to  it  would  be  fraught  with  far 
greater  public  injustice  than  could  possibly  arise  from  oTerml- 
ing  it  in  the  particular  case.  Deeds  of  thia  character  are  com- 
mon in  Illinois,  and  the  titles  of  hundreds,  contrary,  as  we  are 
satisfied,  to  the  understanding  of  parties  at  the  time  they  were 
executed,  and  to  the  opinions  of  the  legal  profession,  will  be 
unsettled,  if  the  decision  in  Doe  d.  JHs&y  v.  BaUance,  gupra,  is 
to  stand  as  the  law. 

Although  it  is  a  delicate  matter  for  a  court  to  overrule  one  of 
its  former  decisions,  settling  the  liability  of  a  party  or  a  right  of 
property,  yet  the  law-books  furnish  many  instances  in  which  it 
has  been  done  when  the  first  decision  was  manifestly  erroneous 
and  calculated  to  work  injustice. 

The  general  rule  is  thus  stated  in  the  case  of  Bowers  t.  Chreen^ 
1  Scam.  43:  "The  maxim  stare  decisis  is  one  of  great  impor- 
tance in  the  administration  of  justice,  and  ought  not  to  be  de- 
parted from  for  slight  or  trivial  causes;  yet  this  rule  has  never 
been  carried  so  far  as  to  preclude  courts  from  investigatiiig 
former  decisions,  when  the  question  has  not  undergone  repeated 
examination  and  become  well  settled."  In  the  case  of  Shields 
V.  Perkins^  2  Bibb,  230,  the  court,  in  considering  the  question 
before  them,  say:  **  This  doctrine  is  not  founded  upon  a  mere 
rule  of  practice,  changeable  at  the  pleasure  of  the  courts,  but 
upon  the  solid  basis  of  justice,  and  vitally  and  essentially  affects 
the  rights  and  interests  of  defendants."  The  court  then  pro- 
ceed to  overrule  a  former  decision  of  the  same  court,  upon  the 
same  question,  made  in  the  case  of  CaidweU  v.  Price,  Hard.  69, 
and  conclude  their  opinion  as  follows:  "  For  our  own  conven- 
ience, as  well  as  for  the  sake  of  uniformity  of  decision,  we  are 
always  disposed  to  follow  the  precedents  which  our  predecessors 
have  given  us;  but  where  in  those  precedents  we  find,  as  will  be 
always  found  in  the  adjudications  of  the  most  vigilant  and  en- 
lightened judges,  occasional  aberrations  from  the  settled  rules 
and  reasons  of  the  law,  we  feel  it  our  duty  not  to  depart  from 
them.  A  solitary  decision  has  never  been  held  to  change  the 
law  in  any  case,  and  much  less  ought  it  to  have  that  effect  in  a 
case  like  the  present,  where  the  rule  is  so  well  calculated  for  the 
attainment  of  justice,  and  so  firmly  established  by  a  uniform 
tisain  of  uncontroverted  authorities." 

The  supreme  court  of  Ohio,  in  the  case  of  Ohesnui  t.  Shane^ 
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16  Ohio,  699  [47  Am.  Dec.  887],  held  the  acknowledgment  of  a 
deed  by  a  married  woman  sufficient,  and  the  deed  valid  to  pass 
tier  estate,  oyermling  a  former  decision  of  the  same  court,  in  the 
:»8e  of  OormeU  y.  Conndlt  6  Id.  858.  The  same  case  also  holds 
▼alid  a  curatiye  act  of  the  legislature  of  Ohio^  glaring  effect  to 
ieeds  defectiyely  acknowledged,  thereby  oyerruling  two  former 
decisions  of  the  same  court  which  had  declared  the  act  yoid. 

The  supreme  court  of  Tennessee,  in  1825,  put  a  construction 
upon  their  statute  of  limitations,  in  reference  to  a  peaceable  poa- 
flession  of  land  for  seven  years,  which  must  have  had  the  effect 
to  divest  many  titles  acquired  upon  the  faith  of  their  former 
decisions,  made  in  1815,  which  were  overruled;  and  what  is  more, 
the  supreme  court  of  the  United  States  followed  that  of  Tennes- 
see in  their  change  of  construction  of  the  act:  Hicknum  v.  Oaiiher, 
t  Terg.  200;  Oreen  v.  Neal,  6  Pet.  291. 

The  courts  of  New  York  have  at  different  times  adopted  differ- 
ent rules,  materially  affecting  the  rights  and  liabilities  of  parties, 
AS  to  the  effect  which  is  to  be  given  as  an  indorsement  of  his 
^bame  by  a  person  other  than  the  payee  of  a  promissory  note  on 
the  back  of  the  same:  EaU  v.  NeuHxymb,  3  Hill  (N.  Y.),  288;  S. 
0.,  7  Id.  416  [42  Am.  Dec.  82]. 

Many  other  cases  might  be  cited,  showing  that  courts  do 
sometimes  overrule  their  former  decisions,  even  in  cases  affecting 
the  rights  and  liabilities  of  parties;  but  we  forbear  to  swell  this 
opinion  by  a  reference  to  them. 

It  is  the  unanimous  opinion  of  the  court  that  the  quitclaim 
ideed  from  Bogardus  to  Underbill  is  insufficient  to  vest  in  the 
latter  a  title  acquired  by  Bogardus  subsequent  to  the  ezeootion 
of  the  deed. 

The  judgment  of  the  cirouit  court  is  therefore  reversed,  and 
the  cause  remanded  for  further  proceedings. 

Judgment  reversed. 

HABSNDinf's  OmcB  n  kot  to  Gkabt  Bbtatb,  bat  to  limit  iti  e^Mtntjt 
Brown  v.  MatUer^  53  Am.  Deo.  22S. 

DocTBiNB  or  Stass  Bioisn:  See  €Ms  AdwCr  v.  IFUUoiimmi,  27  Am.  ]>eo. 
e28,  and  note  oonaidering  the  doctrine;  see  aim  5mJ<A  v.  Htnnry^  44  Id.  640| 
HUdreth  v.  TomUmon,  50  Id.  510;  Borden  v.  State,  54  Id.  217.  The  principal 
case  was  cited  in  Newberry  v.  BlateV'ord,  106  HI.  621,  to  the  point  that  the 
doctrine  of  ttare  deeUie  can  not  be  ropported  by  the  niling  of  the  court  in 
ooly  one  caie,  nnleoi  the  law  there  laid  down  has  become  an  element  of  sab- 
sequent  contracts,  or  a  role  of  property  onder  which  interrening  rights  have 
<xiine  into  existence. 

SUBSXQUBNTLT  AOQUIBXD  TiTLI  BT  QbAHTOB,  WHXir  VlSTS  IN  QbAKTIB, 

or  Gbnxrai.. — Where  one  sells  and  conyeys  lands  to  which  he  has  no  title. 
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bat  afterwardii  acqaires  title,  this  title  inures  to  the  benefit  of  his  grantee* 
See  this  proposition,  as  thus  generally  stated,  laid  down  in  the  following  caaeat-  ( 

Me  WilUams  v.  Nidy,  7  Am.  Deo.  654;  McPheraon  v.  Cwa\ff,  U  Id.  642;  Mar- 
rison  v.  Caldioell,  17  Id.  84;  Broton  v.  McCormiek,  31  Id.  450.  An  after- 
acquired  title  inures  to  the  grantee's  benefit  under  a  deed  with  covenant  of 
warranty;  or  a  grantor  under  such  a  deed  is  estopped  from  setting  up  an  ', 

after-aoquired  title:   WUliams  ▼.  Gray,  14  Id.  234;  KhnbaU  ▼.  BlaMelU  22  | 

Id.  476;  ComgtockY,  Smith,  23  Id.  670;  Baxter  v.  Bradbury,  37  Id.  49;  TruU 
▼.  Eaetman,  Id.  126,  and  note;  Rigg  v.  Cook,  46  Id.  462;  Boink  </  Utha  ▼. 
Menertau,  49  Id.  189;  but  see  Berthelemy  v.  Johnsan,  38  Id.  179.  But  a- 
grantor  is  not  estopped  by  a  special  warranty:  Canutockv,  Smith,  23  Id.  670, 
and  note;  but  see  Williams  v.  Cfray,  14  Id.  234.  Kor  does  the  doctrine  of 
estoppel  apply  to  a  grant  from  the  state  so  as  to  pass  an  after-acquired  title: 
Castas  Lesnee  v.  Inloea,  39  Id.  658.  Covenants  of  lawful  seisin  in  fee  ^xid^ 
good  right  to  convey  do  not  estop  the  grantor  from  setting  up  an  after-ao- 
quired  title  against  the  grantee:  AUen  v.  Saytoard,  17  Id.  221;  and  an  after- 
acquired  title  will  not  pass  under  a  quitclaim  deed:  TiUotson  v.  Kennedy^  39  Id» 
330.  As  to  the  efiiBct  of  a  deed  of  bargain,  and  sale  upon  an  after-acquired 
title,  see  Taylor  v.  Shvfford,  15  Id.  512;  DotweU  v.  BuchaaMuCs  Bkt^rs,  23  Id. 
280. 

What  a&s  Conybtaxces  in  Feb  Simple  Assoluts  under  Statutes 
Passing  After- acquibed  Titles  to  Grantees. — The  statutes  of  many  of 
the  states  and  territories  provide  for  the  passing  of  after-acquired  titles  to 
grantees  when  grantors  purport  to  convey  real  estate  in  fee  simple  absolute^ 
and  the  object  of  this  note  is  to  ascertain  what  is  a  conveyance  in  *'fee  sim- 
ple absolute  '*  within  the  meaning  of  this  legislation. 

Various  Statutory  Provisions  Considered. — ^The  revised  statates  of 
niinoiB  (1880,  by  Hurd),  c.  30,  sec.  7,  provide  that  "if  any  person  shall  sell 
and  convey  to  another,  by  deed  or  conveyance  purporting  to  convey  an  eetato 
in  fee  simple  absolute  in  any  tract  of  land  or  real  estate  lying  and  being  in 
this  state,  not  then  being  possessed  of  the  legal  title  or  interest  therein  at  the 
time  of  the  sale  and  conveyance,  but  after  such  sale  and  conveyance  the  vendor 
shall  become  possessed  of  and  confirmed  in  the  legal  estate  to  the  land  or  real 
estate  so  sold  and  conveyed,  it  shall  be  taken  and  held  to  be  in  trust  and  for 
the  use  of  the  grantee  or  vendee;  and  the  conveyance  aforesaid  shall  be  held 
and  taken  and  shall  be  as  valid  as  if  the  grantor  or  vendor  had  the  l^gal  estate 
or  interest  at  the  time  of  said  sale  or  conveyance.*'  This  provision  is  adopted 
in  Colorado:  R.  S.  (1883),  c.  18,  sec  4;  and  was  the  law  of  Missouri  under 
the  act  of  1825,  sec.  6,  p.  217,  regulating  conveyances.  The  statutes  of  other 
states  and  territories  contain  the  following  provision,  which  differs  somewhat 
from  the  above:  '*  If  any  person  shall  convey  any  real  estate  by  oonveysmce 
purporting  to  convey  the  same  in  fee  simple  absolute,  and  shall  not  at  the  time 
of  such  conveyance  have  the  legal  estate  in  such  real  estate,  but  shall  after- 
wards acquire  the  same,  the  legal  estate  subsequently  acquired  shall  immedi- 
ately pass  to  the  grantee,  and  such  conveyance  shall  be  valid,  as  if  such  legal 
estate  had  been  in  the  grantor  at  the  time  of  the  conveyance: "  Arizona,  Comp. 
Laws  (1877),  c  42,  sec.  33;  California  (former  statute),  act  of  1850,  sec.  33; 
1  Hittell's  Gen.  Laws  (1865),  sec.  675;  Idaho,  B.  L.  (1874-5),  p.  602,  sec.  33; 
Montana,  H.  S.  (1879),  p.  443,  sec.  209;  Nevada,  1  Comp.  Laws  (1873),  sec. 
261.  The  present  statutes  of  Kansas  and  Missouri  are  alike.  They  are  sub- 
stantially the  same  as  the  section  last  above  given,  but  differ  from  it  some- 
what in  wording:  Kansas,  Comp.  Laws  (1881),  c.  22,  sec.  5;  Missouri,  R.  S. 
(1879),  c.  69,  sec.  3940.    A  former  statute  of  Kansas  was  like  that  of  Iowa,. 
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quoted  jpos^  In  Arkaaaas  the  section  reads:  '*  If  any  penon  shall  convey  any 
real  estate  by  deed  purporting  to  convey  the  same  in  fee  simple  absolute,  or  any 
less  estate,  and  shall  not  at  the  time  of  saoh  oonveyance  have  the  legal  estate 
in  snch  lands,  but  shall  afterward  acqTiire  the  same,  the  legal  or  eqaitabie 
estate  afterward  aoqaired  shall  immediately  pass  to  the  grantee,  and  such 
conveyance  shall  be  as  valid  as  if  snch  legal  or  equitable  estate  had  been  in  the- 
grantee  at  the  time  of  the  conveyance:**  Dig.  of  L.  (1874),  c.  29,  sec.  832.  The 
California  and  Dakota  codes  provide  that  *' where  a  person  purports  by  proper 
instrument  to  grant  real  property  in  fee  simple,  and  subsequently  aoquirea 
any  title  or  chum  of  title  thereto,  the  same  passes  by  operation  of  law  to  th» 
grantee  or  his  successors:**  Galifomia  Civil  Code,  sec.  1106;  Dakota  Civil 
Code,  sec.  633,  subd.  4.  In  Iowa  the  provision  is:  "Where  a  deed  pnrporta 
to  convey  a  greater  interest  than  the  grantor  was  at  the  time  possessed  of, 
any  after-acquired  interest  of  snch  grantor,  to  the  extent  of  that  which  th» 
deed  purports  to  convey,  inures  to  the  benefit  of  the  grantee:'*  Code,  sec. 
1031;  and  a  like  provision  Is  found  in  Nebraska,  with  the  following  clause: 
*' Provided,  however,  that  such  after-acquired  interest  shall  not  inure  to  the- 
benefit  of  the  original  grantor  [grantee],  or  his  heirs  or  assigns,  if  the  deed 
conveying  said  real  estate  was  either  a  quitclaim  or  special  warranty,  and 
the  original  grantor  in  any  case  shall  not  be  stopped  from  acquiring  said 
premiaes  at  judicial  or  tax  sale,  upon  execution  against  the  grantee  or  his 
assigns,  or  for  taxes  becoming  due  after  date  of  his  conveyance:"  Comp.  Stat. 
(1881,  by  Brown),  a  73,  sec.  51.  The  (Georgia  code  (1882),  section  2690,  pro- 
vides: "  The  maker  of  a  deed  can  not  subsequently  claim  adversely  to  his 
deed  under  a  title  acquired  since  the  making  thereof.  He  is  estopped  from 
denying  his  right  to  sell  and  convey;**  and  the  Mississippi  revised  code,  section 
1105,  that  "  a  conveyance  of  quitclaim  and  release  shall  be  sufficient  to  pasa 
all  the  estate  or  interest  the  grantor  has  in  the  land  conveyed,  and  shall  estop 
the  grantor  and  his  heirs  from  asserting  a  subsequently  acquired  title  to  the 
lands  conveyed.'*  A  provision  is  found  in  other  states,  which  may  be  noticed 
in  this  connection,  to  the  effect  that  "a  deed  of  quitclaim  and  r^ease  of  th» 
form  in  common  useshaU  be  sufficient  to  pass  all  the  estate  which  the  grantor 
could  lawfully  convey  by  a  deed  of  bargain  and  sale:"  Michigan,  Oen.  Stat. 
(188%  by  Howell),  sec  6662;  Minnesota,  Stat  (1878),  c.  40,  sea  4;  Oregon, 
Gen.  Laws  (1864),  p.  647,  sec  3;  Wyoming,  Comp.  Laws  (1876),  c  8,  sec  3; 
and  see,  as  giving  a  construction  to  such  a  statute,  Hoffirnan  v.  HagrmgUm^ 
28  Mich.  00,  103. 

Gknxbal  Soofb  or  Statutes. — ^It  is  obvious  from  an  examination  of  the 
foregoing  statutory  provisions  that  some  differences  will  occur  among  the  de- 
oiiions  in  regard  to  the  vesting  in  grantees  of  after-acquired  estates  by  grant- 
ors; but  aside  from  this,  there  is  some  conflict  in  the  cases  of  different  states 
having  substantially  the  same  statutes,  and  even  in  the  cases  of  the  same 
state,  as  to  what  is  a  conveyance  in  f  eewiimple  absolute  thereunder.  The  case 
of  Bogy  v.  Shoab,  13  Mo.  905,  which  is  quoted  from  at  length  in  the  principal 
case,  fully  considered  the  meaning  of  this  term;  but  the  subsequent  decision 
of  VaUe  V.  Clemens^  18  Id.  486,  makes  this  observation:  *'  That  case  certainly 
gives  to  the  language  of  the  section  a  very  extended  operation,  when  it  allows 
it  to  embrace  any  case  of  the  oonveyance  of  title  without  warranty,  where  the 
grantor  at  the  time  had  no  title,  but  afterwards  acquires  title."  In  Evans  v. 
Labaddie,  10  Id.  425,  the  same  view  of  the  statute  seems  to  have  been  taken 
as  in  Bogy  v.  Shoab,  aupra,  for  the  court  there  says:  **  Our  statute  is  silent 
abont  any  warranty;  where  a  deed  purports  to  convey  a  fee  simple  absolute, 
whether  with  or  without  warranty,  the  subsequently  acquired  legal  estate 
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will  pMs;"  BO  also  itis  held  in  Crittenden  y.  /oftjuon,  14  Ark.  447,  that  before 
the  itatate,  which  affects  subiequent  conyeyances  only,  and  has  no  retro- 
«pectiye  operation,  an  after-acqnired  title  by  the  grimtor  related  to  and  per- 
€ected  the  title  of  his  grantee  only  where  he  had  oonyeyed  by  deed  with 
covenant  of  warranty,  implying  that  the  role  is  otherwise  nnder  the  statate. 
fiolmes,  J.,  thus  discusses  the  question  in  Oibson  y.  Chouieau^  39  Mo.  636: 
"  This  deed  does  not  purport  to  conyey  a  fee  simple  abaolate.  To  have  this 
•effect,  under  the  statute,  the  deed  must  undertake  to  convey  an  iodefeasible 
title.  It  must  not  be  a  quitclaim  deed  merely,  transferring  the  grantor^s  in- 
terest, whatever  it  may  be,  but  a  deed  which  expressly  undertakes  to  convey 
the  land  itself,  and  to  convey  it  in  such  a  manner  that  the  grantee  is  not  to 
4>e  diBturbed  in  his  possession  by  any  one.  It  must  contain  such  positive  and 
certain  averments  of  an  absolute  title  in  fee  simple  as  would  amount  to  an 
•express  warranty,  if  contained  in  a  covenant  of  warranty,  that  the  grantor 
was  seised  and  possessed  of  such  title  and  estate,  which  he  undertook  to  con- 
vey, assure,  and  confirm  to  the  grantee  against  all  the  world,  and  would 
therefore  create  an  estoppel  by  virtue  of  which  the  subsequently  acquired  title 
might  inure  to  the  grantee;"  and  the  principal  case  was  cited  (p.  568),  as 
^ving  the  same  construction  to  the  similar  statute  of  Illinois.  In  Norfieei 
y.  Ruaaellf  64  Id.  176,  it  was  held  that  a  subsequently  acquired  title  will  pass, 
where  it  distinctly  appears  on  the  face  of  the  prior  deed  that  the  intent  of 
the  grantor  was  to  convey  a  fee-simple  estate,  and  the  deed  contains  oove- 
nants  of  further  assurance  of  title.  In  Arkansas,  if  one  conveys  real  estate 
by  deed  purporting  to  convey  the  fee  simple  or  any  less  estate,  and  shall  not 
4bt  the  time  have  the  legal  estate  in  the  lands,  but  shall  afterwards  acquire  the 
«ame,  the  title  afterwards  acquired  vests  in  the  grantee  as  effectually  as 
though  originally  conveyed:  Cocht  v.  Brogan,  5  Ark.  693;  and  under  a  former 
statute  of  Kansas,  which  was  the  same  as  the  present  Iowa  statute,  it  is  held 
that  the  after-acquired  title  of  a  grantor  passes  to  his  grantee  to  the  extent 
of  the  interest  purported  to  have  been  conveyed:  Gray  v.  Ulrich,  8  Kan.  112. 

Quitclaim  Debus,  as  Passiko  After-agquibed  Titles  under  Statutes. 
The  rule  is  well  settled  that  a  title  subsequently  acquired  by  a  grantor  will 
not  vest  in  his  grantee  under  a  quitclaim  deed;  such  deeds  are  not  convey- 
ances in  fee  simple  absolute  within  the  meaning  of  the  statutes:  Bogy  v. 
J3hoa\  13  Mo.  365;  Smipaon  v.  Greeley,  8  Kan.  586;  Collamer  v.  Kelley,  12 
Iowa,  319,  326;  San  Franeieco  v.  Lawtan,  18  Cal.  465;  Cfadist  v.  Majors,  33 
Id.  288;  McDonald  v.  Edmonds,  44  Id.  328;  Holhrooh  y.  Debo,  99  lU.  372. 
The  principal  case  was  cited  in  Hawk  v.  McCvUough,  21  Id.  223,  as  establish- 
ing this  doctrine;  and  in  Phelps  v.  Kellogg^  15  Id.  131,  135,  it  was  held  that 
the  legal  aspect  of  the  principal  case  was  not  changed  when  it  appeared  that 
prior  to  the  date  of  the  deed  the  grantor  had  established  a  right  of  pre-emp- 
tion to  the  land;  nor  in  ejectment  would  it  make  any  difference  that  subse- 
•quent  to  the  execution  of  the  deed  he  entered  the  land  under  this  pre-emp- 
tion right  with  funds  furnished  by  the  grantee,  and  obtained  the  l^gal  title 
from  the  United  States.  A  deed  containing  the  words  ' '  bargain,  sell,  release, 
•quitclaim,  and  convey,"  is  a  deed  of  release  and  quitclaim  merely,  under 
which  an  after-acquired  title  does  not  pass:  Qibaon  v.  Cho/ideau,  39  Mo.  536. 
&o  with  a  deed  which  *'  grants,  bargains,  and  sells  all  the  right,  title,  and  in- 
terest" of  the  grantor:  Butcher  v.  Rogers,  60  Id.  138.  So  where  the  grantor 
bargains,  sells,  and  quitclaims  *'  all  his  right,  title,  interest,  estate,  claim, 
and  demand  "  in  certain  premises:  Gee  v.  Moore,  14  Gal.  472.  And  the  sam^ 
is  held  where  the  words  of  a  conveyance  are  ''grants,  bargains,  sells,  aliena» 
releases,  quitclaims,  and  oonyeys:  **  Brwce  y.  Luke,  9  Kan.  201.    In  VaXU  y« 
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<7lemen»,  18  Mo.  488,  a  husbaiid  and  wife  executed  a  deed  by  which  they 
liargained,  sold,  and  qoitchiimed  to  the  grantee  and  his  hein  "  all  their  and 
-^ach  of  their  right,  tiUe,  interest,  estate,  daim,  and  demand,  both  at  law  and 
in  equity,  as  well  in  possession  as  in  expectancy,  of,  in,  and  to "  a  certain 
tract  of  land.    The  wife  at  the  time  had  an  iQterest  in  the  land  upon  which 
the  deed  might  have  operated  if  it  had  been  properly  execated.    It  was  held 
that  a  title  subsequently  acquired  by  the  husband  did  not  inure  to  the  grantee 
-under  the  act  of  1825;  the  deed  was  a  mere  quitclaim,  without  warranty,  and 
the  words  **  in  expectancy  "  did  not  comprehend  a  title  to  be  thereafter  pur- 
•ehased.    An  after-acquired  title  does  not  vest  in  the  grantee  where  a  deed 
"  granted,  bargained,  sold,  and  hereby  conveys  "  certain  premises,  there  being 
«  clause  in  the  deed  to  the  effect  that  "  it  is  fully  understood  that  as  to  title  this 
is  only  a  quitclaim  deed  :'*  Morriaon  v.  WUson^  30  CaL  344     The  case  of  Doe  dL 
Fkisby  V.  Ballaince^  2  Gilm.  141,  which  was  overruled  by  the  principal  case,  on 
the  question  of  the  effect  of  a  quitclaim  deed  on  an  after-acquired  title,  having 
been  followed  by  the  United  States  circuit  court  for  the  district  of  Illinois, 
the  supreme  court  of  the  United  States,  in  Morgan  ▼.  Curteniua,  20  How.  1, 
3,  affiraied  the  ruling,  holding  that  the  different  construction  of  the  statute 
subsequently  given  by  the  principal  case  would  not  authorise  the  reversal  of 
the  judgment,  as  having  been  erroneously  made.    Where  a  quitclaim  deed 
contains  a  covenant  of  non-claim,  or  special  covenant  of  warranty,  an  after- 
acquired  title  will  not  inure  thereunder:  Oee  v.  Moore,  14  Cal.  472;  KwihaR 
SempU,  25  Id.  440;  Morriwn  v.  WUaon,  30  Id.  344,  348;  Qvivey  v.  Baker,  37 
Id.  465;  ffolbroot  v.  Debo,  99  IlL  372, 382;  and  this  doctrine  was  extended  to 
a  case  where  the  covenant  read,  "  that  the  title  to  the  foregoing  premises  he 
[the  grantor]  will  forever  warrant  and  defend  against  the  claim  or  claims  of 
all  and  every  person  whatsoever: "  Barrett  v.  Bhye,  50  CaL  655;  but  if  a  quit- 
claim deed  contains  a  covenant  for  further  assurances,  a  subsequent  title  in- 
ures under  the  covenant:  BenneU  v.  Waller,  23  lU.  183,  184;  in  which,  also, 
the  principal  case  was  distinguished,  in  that  the  deed  in  the  one  at  bar  re- 
mised, released,  and  forever  quitclaimed  the  land  itself,  and  was  not  a  mere 
release  of  whatever  interest  the  grantor  had  in  the  premises.    It  is  further 
held  in  Illinois,  although  no  statute  was  referred  to,  that  if  a  party,  having 
the  equitable  title  to  land,  and  being  entitled  to  the  naked  legal  title,  which 
was  in  the  state,  conveys  the  same  by  quitclaim  deed,  and  suheequently  ac- 
quires the  legal  title,  it  will  inure  to  his  grantee:  Welch  v.  DuUon,  79  Id. 
465.    Under  the  statute  of  Mississippi,  it  is  evident  that  a  quitclaim  deed  has 
the  same  effect  to  estop  the  grantor  and  his  heirs  from  asserting  a  subsequent 
adverse  title  to  the  lands  conveyed  as  has  a  deed  with  covenants  of  general 
warranty:  Chapman  v.  Sims,  53  Miss.  154,  169. 

Wabkantt  Deeds  as  Passing  Aftsb-aoquirsd  Title& — ^In  several  cases 
arising  in  states  which  have  adopted  the  foregoing  statutes  it  has  been  held 
that  where  a  grantor  purports  to  convey,  with  warranty,  an  absolute  title  in 
fee  simple,  or  where  he  conveys  with  a  covenant  of  general  warranty,  an 
after-acquired  title  will  inure  to  the  benefit  of  his  grantee:  Van  Orman  v.  Mo* 
Oregor,  23  Iowa,  300;  Rogers  v.  Hus&ey,  36  Id.  664,  667;  Jonea  v.  King,  25 
DL  383;  Oochenottr  v.  Mowry,  33  Id.  331;  Wadhama  v.  Qay,  73  Id.  415; 
although  some  of  these  cases  seem  to  be  based  rather  upon  the  common-law 
doctrines  than  upon  the  statutes.  But  an  after-acquired  interest  by  a  wife 
in  real  estate  of  her  husband,  with  whom  she  joined  in  a  conveyance,  with 
covenant  of  warranty,  thereby  relinquishing  her  right  of  dower,  will  not  in- 
ore  to  the  prior  grantee:  O^NeSL  r.  Vandearburg,  25  Iowa,  104;  CkiXd$y.  Jtfe- 
iJkemiey,  20  Id.  431,  437;  Sehqffher  ▼.  GnOtmacher,  6  Id.  137.    In  legud  is 
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the  eflRsct  of  oovenantB  of  apeoial  warranty  contained  in  quitclaim  deeds, 

Baboain  and  Salb  Dbeds  as  Passing  Aftsr-acquirsd  Titles. — ^It  ia 
likewise  held  that  nnder  deeds  of  bargain  and  sale  after-acquired  title* 
pass;  although  here,  also,  the  cases  do  not  all  seem  to  be  based  upon  the 
statutes  in  question:  Clark  v.  Bakery  14  GaL  612, 630;  Green  v.  Clark,  31  Id. 
691;  Dalton  v.  HamiUon,  50  Id.  422;  De  Wolf  v.  Haydn,  24111.  525;  King  ▼. 
GUsan'a  Adm*r,  32  Id.  348;  and  see  Crane  v.  Salmon,  41  Gal.  63.  In  the  first 
of  theae  cases  Field,  C.  J.,  says:  "And  though,  in  this  country,  conveyances 
by  feoffment,  fine,  or  common  recovery  are  not  in  use,  no  greatei  efiect  is 
given  to  a  grant  or  a  conveyance  by  bargain  and  sale,  or  lease  and  »clease, 
unaccompanied  with  covenants  of  warranty,  than  at  common  law  under  the 
statute  of  uses.  They  pass  only  the  estates  which  are  vested  in  interest  at 
the  time,  and  do  not  bind  or  transfer  by  way  of  estoppel  future  or  contingent 
estates.  Such  is  the  doctrine  of  the  most  maturely  considered  cases,  though 
we  admit  there  are  conflicting  authorities  on  the  point;"  but  be  continues: 
"The  thirty-third  section  of  the  act  concerning  conveyances  changes  the  rule 
of  the  common  law  as  to  the  effect  of  deeds  under  the  statute  of  uses  upon 
subsequently  acquired  interests  of  the  grantor,  and  gives  to  them  an  opera- 
tion equivalent  to  the  most  expressive  covenant  of  warranty.*' 

MiscELLAMBOus  Cases  AND  QUESTIONS  UNDER  STATUTES. — The  Califor- 
nia act  of  1850  is  held  to  apply  equally  to  mortgages  absolute  in  form  as  to 
conveyances;  the  word  "conveyance'*  by  a  section  of  that  act  including 
"  mortgage "  within  its  meaning:  Clark  v.  Baker,  14  Cal.  612.  Mr.  Chief 
Justice  Field  said:  "  The  terms  *  fee  simple  absolute*  are  used  to  denote  an 
estate  of  inheritance  conveyed  or  mortgaged.  The  word  'absolute'  adds 
nothing  to  the  force  of  the  preceding  terms  '  fee  simple,*  which,  of  themselves, 
express  the  highest  interest  in  land.  *  •  *  Xo  stress  can  be  placed  upon 
the  language  '  that  the  estate  subsequently  acquired  shall  immediately  pass 
to  the  grantee,*  as  limiting  the  provisions  of  the  section  to  conveyances  which 
are  absolute  in  form.  A  mortgage  is  in  form  a  conveyance,  and  though  upon 
the  application  of  equitable  doctrines,  and  upon  the  construction  of  section 
260  of  the  practice  act  passed  in  1851,  the  instrument  is  regarded  in  this  state 
as  creating  a  mere  lien  or  incumbrance,  it  yet  operates  upon  the  estate  for  the 
purposes  of  the  security.  The  statute  only  intends  by  the  language  in  ques- 
tion to  provide  that  the  subsequently  acquired  estate  shall  be  completely 
covered  by  the  instrument,  whether  conveyance  or  mortgage,  as  if  originally 
possessed  by  the  grantor  or  mortgagor."  This  case  has  been  approved  in 
Lent  V.  Morrill,  25  Id.  600;  and  followed  in  Rirkaldie  v.  JxurrcU)ee,  31  Id. 
457.  See  also,  in  this  connection,  section  2930,  Cal.  Civil  Code.  The  present 
Missouri  act  relates  only  to  estates  conveyed  in  fee  simple  absolute,  and  does 
not  apply  to  conveyances  of  leasehold  interests.  Thus  where  a  lessee  ex- 
ecutes to  his  lessor  a  deed  of  trust  upon  the  leasehold  interest  to  secure 
the  payment  of  a  note  given  as  a  part  consideration  for  the  lease,  and  be- 
fore the  maturity  of  the  note  the  lessee  is  evicted  by  one  having  a  para- 
mount title,  and  then  takes  a  lease  of  the  same  land  from  the  person  so 
evicting,  the  lease  will  not  iuure  to  the  benefit  of  tlie  purchaser  under  the 
deed  of  trust:  Geyer  v.  Girard,  22  Mo.  159.  Where  a  party  covenants  in  a 
deed  that  if  at  any  time  thereafter  he  shall  acquire  title,  that  such  title  shall 
inure  to  the  benefit  of  the  grantee  in  the  deed,  it  is  binding  on  all  persons  de- 
riving ticio  through  the  grantor  with  notice  of  the  deed:  Phelps  v.  Kellogg, 
15  ni.  131.  For  a  case  where  a  subsequent  title  did  not  inure  when  the 
grantee  and  his  assignees  had  been  guilty  of  gross  negligence  in  not  examin- 
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ing  the  records  to  see  what  prior  conTeyaoces  were  made  by  the  grantor,  see 
Pkot  V.  Page,  26  Mo.  398.  It  is  held  that  the  words  "  legal  title,"  in  the 
Missouri  statute  of  1825,  mean  any  title  coming  to  a  grantor  whioh  would 
clothe  him  with  the  power  of  turning  his  grantee  out  of  possession;  and  there- 
fore where  a  grantor  purported  to  convey  a  tract  of  land  to  which  he  claimed 
a  pre-emption,  a  title  acquired  by  his  entry  of  the  land  before  a  patent  was 
issued  to  him  will  inure  to  the  benefit  of  his  grantee,  the  laws  of  Missouri 
authorizing  the  action  of  ejectment  to  be  maintained  upon  such  entry:  EiwxM 
V.  Labaddie,  10  Id.  425;  see  also  Phelp$  v.  KeUogg,  15  IlL  131;  Cfrap  v. 
Ulrich,  8  Kan.  112,  as  to  the  rights  of  a  grantee  of  land  for  which  a  patent 
is  afterwards  issued  to  the  grantor.  If  a  state  conveys  lands  to  which  it 
afterwards  acquires  title  under  a  resolution  of  congress,  the  title  inures  to 
the  benefit  of  its  grantees:  Bdhwa  v.  Todd,  39  Iowa,  209,  217.  Where  be- 
tween the  date  of  the  conveyance  and  the  acquisition  of  the  perfect  title  a 
judgment  is  rendered  against  the  grantor,  the  title  of  the  grantee  is  prior  to 
the  lien  of  the  judgment:  WcUhins  v.  Wassell,  15  Ark.  73;  and  where  A.  ex- 
•ecuted  to  B.  a  deed  of  conveyance  of  land  to  which  he  had  then  no  title,  and 
A.  afterwards  purchased  and  received  a  deed  of  the  premises  from  C,  the 
owner,  and  executed  back  to  him  a  mortgage  thereon  to  secure  part  of  the 
purchase  money,  by  the  conveyance  to  A.  the  title  does  not  inure  to  B.  so  as 
to  affect  the  rights  of  C.  under  his  mortgage:  Morgan  v.  OrcJtam^  86  Iowa, 
213.  In  order  that  a  conveyance  may  so  operate  as  to  pass  an  after-aoquired 
title  under  the  statute,  it  must,  it  seems,  be  so  executed  that  it  would  have 
passed  the  grantor's  estate  at  the  time  of  exeoatiosi,  if  h^  had  then  had  th« 
tiUe:  HeaUm  v.  Fryberger,  38  Id.  185. 


Belleville  and  Illinoistown  Railboad  Com- 
pany V.  Greooby. 

[ISlLLurou,  20.] 

Intbntion  of  Legiblatuks  as  Expressed  in  Ant  Pobtioit  of  Law  ii 
Pbopsblt  Sovght  fob  by  looking  into  the  whole  law. 

fiiGHT  18  Given  to  Eztehd  Road  to  and  Unite  with  Ant  Other  Boad 
WITHIN  Prescribed  Limits,  by  a  general  power  conferred  upon  a  rail- 
road company  by  its  charter,  **  to  extend  to  and  unite  its  railroad  with  any 
other  railroad  now  constructed,  or  which  may  hereafter  be  oonstructed 
in  this  state;"  and  this  power  is  not  limited  by  other  provisions  declaring 
that  certain  proceedings  for  the  oondemnation  of  lands  shall  be  taken  in 
a  particular  county. 

CzTB  Portion  of  Law,  to  Quauft,  Restrain,  or  Suspend  Another  Por- 
tion, must  appear  to  have  been  framed  with  that  intention. 

Express  Provision  of  Law  can  not  be  Repealed,  or  its  CoNSTRUonov 
Controlled  by  the  presumed  or  even  well-known  views  of  the  memben 
of  the  legislature.    The  law  alone  can  speak  the  legislative  wilL 

Aoi  Inoorporatzno  Bahjioad  Compant  is  Priyatb  Law  within  th« 
meaning  of  the  Illinois  oonstitatioa  providing  that  no  private  law  iludl  be 
passed  which  embraces  more  than  one  subjecty  and  that  shall  be  nTprniKl 
4»  its  title. 


B90  Belleville  R  R  Co.  v.  Gregort.        [niinoifl^ 

LlOISLATtJRB  BT  SlUPLT  DbOLA&INO  PkIVATX  AcT  TO  BK  PUBLIO  LaW  GAB 

NOT  Etadb  Effbct  07  CoNSTiTXTnoKAL  Pbovisiom  declaring  that "  no 
private  or  local  law  which  may  be  passed  by  the  general  assembly  shall 
embrace  more  than  one  subject,  and  that  shall  be  expressed  in  the  title.** 

Law  Embraces  but  Onb  Subjbctt  when  it  authorizes  the  construction  of  a 
railroad  and  provides  that  it  shall  hare  power  to  extend  to  and  unite 
with  other  roads. 

SUBJBcr  OF  Bill  is  Expresskd  in  its  Tttlb  when  the  subject  is  to  inoor* 
porate  a  railroad  company,  and  the  title  is  '*An  act  to  incorporate  the 
Belleville  and  Illinoistown  railroad  company;"  although  the  name  of  the 
company  does  not  give  a  full  description  of  the  road  authorised  to  be 
constructed. 

Trespass  brought  by  Gregory  and  wife,  the  plaintiffs  be- 
low, against  the  railroad  company,  for  entering  upon  the  plaint- 
iffs' lands,  making  embankments,  etc.  The  company  set  up  the 
legislatiye  grant,  the  appointment  of  commissioners  to  condemn 
the  right  of  way  oyer  the  lands,  the  tender  of  the  damages 
assessed,  the  refusal  to  accept,  etc.  A  demurrer  was  filed  to 
this  plea,  and  sustained.  The  execution  of  a  writ  of  inquiiy 
was  waived,  and  the  plaintiffs  below  took  judgment  for  one  cent 
damages  and  costs. 

O.  Kaemer,  for  the  plaintiff  in  error. 

8.  Breese,  for  the  defendants  in  error. 

By  Court,  Catok,  J.  The  first  section  of  the  charter  creates 
the  "  Belleville  and  Illinoistown  Bailroad  Ck>mpany/'  a  body 
politic  and  corporate.  The  second  section  authorizes  the  com- 
pany to  construct  a  railroad  from  Belleville  to  Illinoistown. 
The  third  section  contains  a  grant  of  powers  necessary  for  the 
execution  of  the  work.  The  fourth  section  provides  that  the 
company  may  obtain  the  right  of  way,  in  case  of  disagreement 
with  the  owners,  in  the  mode  prescribed  by  the  act  relating  to 
the  rights  of  way,  approved  March  8, 1845.  This  section,  how- 
ever, subeequentiy  provides  that  the  governor  shall  appoint  three 
commissioners  to  assess  the  damages  to  the  owners  of  lands,  etc. ,. 
taken  for  the  road,  and  it  requires  the  oonmiissioners  to  deliver 
their  award  to  the  company,  ''  to  be  recorded  bj  said  corporation 
in  the  circuit  clerk's  office  of  St.  Clair  county,''  when  the  Utie 
to  the  land  thus  condemned  shall  be  vested  in  the  corporation^ 
provided  that  notice  of  the  intention  of  the  company  to  apply  to 
the  governor  for  the  appointment  of  the  commiasionerB  shall  be 
first  published  for  thirty  days  in  some  newspaper  printed  in  SL 
Clair  county.  This  section  also  provides  that  the  taking  of  an 
appeal  shall  not  affect  the  possession  of  the  company,  and  thai 
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no  appeal  by  the  owner  of  the  land  shall  be  allowed  or  writ  of 
error  prosecuted^  unless  the  owner  shall  stipulate  that  the  com- 
panj  may  enter  upon  and  occupy  the  land  "  upon  said  company 
giving  bond  and  security,  to  be  approved  by  the  clerk  of  th» 
circuit  court  of  the  county  of  St.  Clair,  that  they  will  pay  to  th& 
party  appealing  or  prosecuting  such  writ  of  error  all  costs  and 
damages  that  may  be  awarded,"  etc.  The  fifth  section  fixes  the 
oapiteJ  stock  of  the  company  at  one  hundred  thousand  dollars^ 
with  authority  to  the  stockholders  to  increase  it  to  the  amount 
expended  on  said  road.  The  sixth  and  seventh  sections  provide- 
for  a  board  of  directors,  their  election,  meetings,  etc.  The- 
eighth  section  requires  the  office  of  the  company  to  be  located 
in  the  city  of  Belleville.  The  ninth,  tenth,  and  eleventh  seo* 
tions  relate  to  the  mode  of  operating  the  road.  The  twelf  tb 
section  provides  for  crossing  other  roads,  v^tercourses,  etc* 
The  thirteenth  section  relates  to  dividends.  The  fourteenth 
authorizes  the  company  to  purchase  land  and  to  work  the  coal 
beds  therein,  and  for  that  purpose  they  may  buy  out  other  com< 
panics  or  lease  their  tracks,  rights,  and  privileges,  "and  may 
make,  have,  use,  and  maintain  any  and  all  branch  roads  by  said 
company  deemed  necessary  in  transacting  their  business,  con* 
demning  all  lands  and  ways  therefor  as  hereinabove  provided."" 
This  section  also  authorizes  the  company  to  purchase  or  lease  & 
ferry  franchise.  The  fifteenth  section  authorizes  the  city  of 
Belleville  and  the  county  of  St.  Clair  to  subscribe  stock  in  the 
corporation.  The  sixteenth  section  prescribes  penalties  for  in- 
juring the  road,  etc. 

The  seventeenth  section  is  one  under  which  the  company^ 
claim  the  right  to  extend  their  road  to  and  unite  it  with  the- 
Chicago  and  Mississippi  railroad,  at  or  near  the  city  of  Alton^ 
and  is  in  these  words:  "  Said  company  shall  have  the  power  to- 
extend  to  and  unite  its  road  with  any  other  railroad  now  con- 
structed, or  which  may  hereafter  be  constructed  in  this  state^ 
and  for  that  purpose  full  power  is  hereby  given  to  said  company 
to  make  and  execute  such  contract  with  any  other  company  a» 
vnll  secure  the  objects  of  such  connection." 

The  two  remaining  sections  authorize  the  company  to  borrow 
money  and  limit  the  time  within  which  the  road  shall  be  comi- 
pleted. 

Upon  the  construction  of  this  seventeenth  section  most  de- 
pend the  decision  of  the  question  now  presented.  In  seeking* 
for  the  intention  of  the  legislature  as  expressed  in  any  portion 
of  a  law,  it  is  eminently  proper  to  look  into  the  whole  law,  as  on» 
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portion  may  frequently  be  designed  to  extend^  qualify,  or  limit 
finotber  portion.  Hence  I  have  stated  the  substance  of  the  whole 
net,  so  far  as  it  can  possibly  affect  this  question. 

It  is  undoubtedly  true  that  the  primary  object  of  the  legis- 
lature in  the  passage  of  this  charter,  and  that  which  was  most  in 
their  contemplation,  was  to  provide  for  and  secure  the  construc- 
tion of  a  railroad  from  the  city  of  Belleville  to  lUinoistown.  The 
-details  of  the  bill  are  framed  with  direct  reference  to  that  object. 
To  induce  this,  the  rights,  privileges,  and  franchises  specified  in 
the  charter  were  granted  to  the  corporation.  These  constitute 
the  consideration  offered  to  the  company  to  induce  them  to  con- 
struct the  work,  and  for  these  the  public  was  to  derive  a  benefit 
in  the  use  of  the  road.  By  accepting  the  charter,  the  company 
became  obliged  to  construct  the  road  between  the  two  specified 
points  at  all  events,  and  the  legislature  in  the  charter  said.  If  you 
vnll  do  this,  you  may,  if  you  choose,  extend  your  road  beyond  the 
specified  location.  This  right  to  extend  as  well  as  the  right  to 
-charge  tolls  was  undoubtedly  designed  as  an  inducement  io 
flocure  the  construction  of  the  road  as  specified.  The  one  is  as 
sacred  a  right  as  the  other,  and  secured  by  the  same  contract, 
and  it  is  as  much  our  duty  to  protect  it.  The  same  may  be  said 
of  the  right  to  purchase  and  hold  coal  lands,  to  work  the  coal 
mines,  and  to  build  "  branch  roads."  The  question  is.  How  far 
did  the  legislature  agree  that  the  company  might  extend  their 
road?  The  charter  gives  this  answer:  ''Said  company  shall 
liave  the  power  to  extend  to  and  unite  the  railroad  with  any  other 
railroad  now  constructed,  or  which  may  hereafter  be  consbncted 
in  this  state."  To  undertake  to  prove  by  argument  what  is  the 
meaning  of  this  provision  is  to  me  like  an  attempt  to  demon- 
strate by  reasoning  how  many  inches  there  are  in  a  foot. 

The  authority  to  extend  is  general,  to  any  other  road,  with 
this  restriction,  that  the  other  road  shall  be  "  in  this  state." 
The  expression  of  this  limitation  shows  how  far  it  was  the  design 
of  the  legislature  that  this  power  should  be  limited.  Otherwise 
the  expressed  limitation  was  worse  than  useless.  It  is  certainly 
possible  that  the  legislature  intended  to  grant  the  right  to  extend 
this  road  to  and  unite  it  with  any  other  road  which  the  company 
might  select,  within  the  prescribed  limits;  and  if  such  was  their 
<leBign,  what  more  appropriate  language  than  this  could  have 
been  used  to  express  that  intention?  Orant  the  possibilify  of 
such  an  intention,  and  we  are  forced  to  the  conclusion  that  they 
did  so  intend,  unless  in  some  other  part  of  the  act  they  have 
expressed  a  further  limitation,  showing  a  different  intention. 
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A  veiy  ingenious  effort  was  made,  upon  the  argument,  to  show 
from  other  provisions  of  the  charter  that  the  legislature  did  not 
jiean  what  they  said,  but  that  something  less  was  intended; 
that  they  intended  to  restrict  the  limits  of  the  right  to  extend 
within  the  county  of  St.  Clair.  I  will  notice  all  of  the  clauses 
of  the  charter  relied  on  to  establish  this  limitation. 

The  first  is  theproTision  in  thefourili  section,  that  the  awards 
of  the  commissioners  to  assess  the  damages  for  the  right  of  way 
should  be  recorded  by  the  corporation  in  the  circuit  clerk's  ofGice 
o^  St.  Clair  county.  In  the  same  section  is  also  a  provision 
that  notice  should  be  published  in  some  paper  in  that  county  of 
the  intention  of  the  company  to  apply  to  the  governor  to  appoint 
such  commissioners.  And  again,  in  the  same  section  is  a  pro- 
vision that  the  possession  of  the  company  should  not  be  affected 
by  an  appeal  from  tlfe  award  of  the  commissioners,  and  that  the 
owner  of  the  land  should  not  be  allowed  to  take  an  appeal  or 
prosecute  a  writ  of  error,  unless  he  would  stipulate  that  the 
company  might  retain  the  possession  upon  their  giving  bond 
with  security,  to  be  approved  by  the  clerk  of  the  circuit  court  of 
St.  Clair  county,  conditioned  to  pay  the  damages,  etc.  It  was 
assumed  upon  the  argument  that  these  provisions  made  it  nec- 
essaiy  that  all  appeals  from  the  awards  of  the  commissioners 
should  be  taken  to  the  circuit  court  of  St.  Clair  county,  or  at 
least  that  the  legislature  so  understood  it.  This,  however,  by 
no  means  necessarily  follows.  Nothing  is  said  about  the  juris- 
diction of  such  appeals,  or  the  mode  of  taking  them.  All  of 
that  is  provided  for  in  the  law  of  1846,  and  is  left  unchanged  by 
anything  to  be  here  found.  The  only  object  of  this  provision  is 
to  affect  the  question  of  possession,  in  case  an  appeal  is  taken. 
By  the  law  of  1845,  if  the  company  take  an  appeal,  they  must 
give  bond  that  they  will  pay  the  damages  which  shall  be 
adjudged  against  them;  and  by  the  charter,  if  the  owner  of  the 
land  takes  an  appeal,  he  shall  stipulate  that  the  company  may 
retain  the  possession  upon  their  giving  a  bond  with  security,  to 
be  approved  by  the  clerk  of  the  circuit  court  of  St.  Clair  county^ 
to  pay  the  damages,  etc. 

If  they  do  not  give  this  bond,  the  appeal  proceeds  the  same 
as  in  other  cases,  and  the  only  effect  is  that  they  lose  the  pos- 
session. The  appeal  is  perfected  without  this  bond,  which  need 
not  necessarily  be  filed  with  and  which  constitutes  no  part  of 
the  appeal  papers.  The  provision,  then,  that  this  bond  must  be 
approved  by  an  officer  in  St.  Clair  county,  in  no  way  interferes 
'with  an  appeal  to  be  taken  to  the  circuit  court  of  Madison  county. 
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The  office  of  the  company  is  located  in  the  cify  of  Belleville, 
and  there  may  have  been  a  propriety  in  requiring  the  bond  which- 
entitles  the  company  to  the  possession  of  the  premises  to  be 
approved  by  an  officer  residing  in  the  same  place.  So,  too,  of 
the  publication  of  the  notice  of  an  intention  of  the  company  to- 
apply  to  the  governor  for  the  appointment  of  commissioners.* 
That  had  no  connection  with  an  appeal,  nor  did  it  prevent  the 
governor  from  selecting  commissioners  from  Madison  or  any 
other  couniy.  It  was  a  matter  of  arbitrary  discretion  with  the 
legislature  to  determine  in  what  paper  the  notice  should  be  pub- 
lished, and  they  might  as  rightfully  have  selected  a  paper  in 
Alton,  or  St.  Louis  even,  as  in  St.  Clair  county.  Nor  does  the 
fact  that  the  award  of  the  commissioners  is  required  to  be  re- 
corded in  the  office  of  the  clerk  of  the  circuit  court  of  St.  Clair 
county  determine  anything  as  to  the  location  of  the  premises 
upon  which  the  award  is  to  be  made.  It  is  true  that  such  rec-^ 
ord  might  operate  as  constructive  notice  to  third  persons  of  the 
right  of  the  corporation  to  occupy  the  land,  but  such  notice  is 
effectually  given  by  the  actual  possession  of  the  company,  by 
the  construction  of  the  road.  The  most  substantial  purposes 
of  such  record  is  the  preservation  of  the  evidence  of  the  title  of 
the  company,  and  it  may  have  been  thought  convenient  to  have 
that  preserved  by  a  record  at  the  place  of  the  home  office  of  the 
company. 

But  these  suggestions  are  made  rather  with  the  purpose  of 
showing  that  there  is  no  actual  incongruity  between  the  pro- 
visions of  the  charter  above  adverted  to  and  a  proceeding  to 
acquire  the  right  of  way  in  counties  other  than  St.  Clair,  than 
because  I  suppose  they  were  framed  with  any  particular  refer- 
ence to  the  exercise  of  the  right  conferred  in  the  seventeenth 
section  to  extend  the  road  beyond  the  termini  specified  in  the 
charter.  All  of  the  details  of  the  bill  were  framed  with  particu* 
kur  reference  to  the  specified  road,  to  secure  the  construction  of 
which-  was  the  primary  object  of  the  legislature  in  the  passage 
of  the  law,  rather  than  with  express  reference  to  the  exercise  of 
an  undefined  power  which  is  expressly  granted,  but  in  the  exer- 
cise of  which  the  legislature  have  manifested  no  particular  in- 
terest; and  this  being  the  case,  it  is  remarkable,  indeed,  that 
these  details  do  not  in  some  substantial  way  interfere  with  the 
exorcise  of  a  power  granted  in  such  unlimited  terms,  and  with- 
out  a  particular  reference  to  which  they  were  undoubtedly  pre- 
pared. Even  were  there  inconsistencies  under  such  circum- 
stances  to  the  extent  supposed,  we  should  hardly  be  justified  u^ 
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depriving  the  company  of  a  right  which  is  given  in  terms  so 
plain  and  absolute  that  there  is  no  room  even  to  doubt  of  their 
meaning,  when  there  is  no  provision  of  the  law  which  has  the 
appearance  of  a  design  to  limit  or  explain  them.  One  portion 
of  a  law  may  undoubtedly  qualify,  restrain,  or  even  suspend 
another  portion,  but  in  order  to  have  that  effect,  it  must  appear 
that  it  was  framed  with  that  intention.  Can  any  one  reason- 
ably suppose  that  these  provisions  of  the  charter  providing  for 
the  recording  of  the  award,  the  publication  of  the  notice,  or  the 
approval  of  the  bond,  which  may  be  done  at  any  time  after  the 
appeal  is  perfected,  were  inserted  with  the  view  of  limiting 
the  power  granted  in  the  seventeenth  section,  so  as  to  prohibit 
the  company  from  extending  the  road  beyond  the  limits  of  St. 
Glair  counly ,  when  that  section  says  they  may  extend  to  and  con- 
nect with  any  other  road  in  this  state?  It  is  evident  that  those 
provisions  we^  inserted  without  any  reference  to  or  a  thought\ 
of  this  right  of  extension,  which  is  inserted  in  a  subsequent  and! 
separate  part  of  the  charter.  Had  such  a  restriction  been  in- 
tended, it  would  have  been  provided  for  in  other  and  express 
terms,  and  not  been  left  to  a  more  than  doubtful  implication, 
eminently  calculated  to  deceive  and  entrap  those  who  were  in- 
vited  to  expend  their  money  upon  the  good  faith  of  the  state  in. 
a  public  enterprise. 

But  we  were  referred  to  legislative  history,  to  show  that  this' 
power  of  extension  was  not  designed  to  confer  so  broad  a  right 
as  the  language  imports.  Whatever  else  may  have  been  granted 
or  refused  by  this  legislature,  it  was  not  pretended  on  the  argu- 
ment, nor  am  I  advised  that  such  is  the  fact,  that  they  or  their 
predecessors  ever  refused  to  sanction  the  construction  of  a  rail- 
road between  Alton  and  Illinoistown,  nor  am  I  aware  that  a 
charter  specifying  such  a  road  was  ever  asked  for.  But  grant- 
ing that  it  had  been,  and  refused,  and  it  would  go  but  very 
little  way  to  prove  that  the  legislature  did  not  mean  what  they 
have  expressly  declared.  Nothing  is  more  common  than  to  see 
a  measure  defeated  in  one  form  to-day  and  granted  in  another 
to-morrow.  Nor  can  the  presumed  or  even  well-known  views 
of  all  the  members  of  the  legislature  be  allowed  to  repeal  an 
express  provision  of  a  law,  or  to  control  its  construction.  The 
law  alone  can  8j)eak  the  legislative  will.  When  the  courts  shall 
be  driven  to  the  lobbies  of  the  legislature  to  loam  the  senti- 
ments of  the  members,  for  the  purpose  of  construing  the  laws, 
a  new  rule  of  construction  will  have  been  adopted.  But  above 
all  others,  this  class  of  legislation  should  be  construed  by  its 


596  Bkllevillk  R.  R  Co.  v.  Qsegobt.       [Dliiioifl^ 

own  terms  and  without  reference  to  extraneous  ciicnmstanoes, 
and  should  be  so  framed  as  not  to  mislead  or  deoeiye  those  to 
whom  it  is  addressed.  Here  is  a  law,  not  designed  for  the  gen- 
eral gOYemment  of  our  own  citizens  alone,  who  may  be  sup- 
posed to  be  familiar  with  our  legislative  history,  and  with  die 
general  sentiments  of  their  representatiyeSy  but  it  is  also  a 
propotdtion  for  a  contract,  addressed  to  capitalists  throughout 
the  world,  ignorant  as  they  must  be  of  all  these  extraneous  dr- 
-cumstances,  and  who  must  necessarily  rely  alone  upon  the  tenns 
of  the  law  to  determine  the  nature  and  character  of  the  propo- 
«ition.  In  such  a  case  justice  to  them  and  justice  to  the  int^g- 
xity  of  the  state  require  that  we  should  look  to  the  terms  of  the 
law  for  its  meaning,  and  inquire  how  it  was  fairly  understood 
by  those  to  whom  it  was  addressed,  and  who  have  accepted  and 
acted  upon  it,  and  thus  become  parties  to  it.  There  is,  how- 
ever, nothing  in  the  histoiy  of  our  legislature,  so  far  as  I  un- 
derstand it,  to  warrant  the  supposition  that  had  a  sanction  to 
this  particular  route  been  asked  for  it  would  have  been  refused. 
No  one  can  ever  know  what  particular  route  it  was  the  design 
or  expectation  of  the  legislature  would  be  taken  in  the  exten- 
sion authorized  in  such  general  terms.  Some  members  may 
have  expected  one  route  would  be  taken,  and  some  another, 
while  the  minds  of  others  were  not  fixed  upon  any  particular 
route;  and  it  is  very  certain  that  all  those  who  voted  for  the 
law  had  not  agreed  upon  or  contemplated  any  particular  route, 
else  that  route  would  have  been  adopted  and  specified.  The 
road,  to  a  certain  extent,  was  agreed  upon  and  specified;  be- 
yond that  an  indifference  is  manifested,  indicating  that  it  was 
not  supposed  to  be  prejudicial  to  the  public  interest  to  extend  it 
to  and  unite  it  with  any  other  road  in  the  state  which  the  com- 
pany might  select.  Whether  we  agree  with  the  legislature  in 
the  propriety  of  making  so  broad  a  grant  of  powers,  it  is  un- 
necessary to  say.  The  responsibility  is  with  them,  and  not 
with  us. 

But  even  admitting  that  we  felt  the  utmost  perfect  moral 
certainty  that  the  legislature  never  did  intend  to  sanction  this 
particular  extension,  and  it  by  no  means  follows  that  we  may 
refuse  to  give  effect  to  a  power  thus  unintentionally  granted. 
Numerous  statutes  might  be  referred  to,  the  effect  of  which  is 
entirely  different  from  anything  which  could  have  been  designed, 
and  yet  the  courts  must  give  them  full  effect.  A  reference  to 
one  will  sufSce.  In  1847  our  legislature  passed  a  law  increas- 
ing the  punishment  for  manslaughter,  and  repealing  the  old  law 
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without  any  saving  danse.  The  effect  was  to  turn  loose  all 
those  who  were  guilty  of  that  crime,  and  who  were  not  yet  con- 
victed; and  under  its  provisions  several  escaped.  I  was  obliged 
to  arrest  one  judgment  after  conviction  and  set  the  criminal 
free,  and  yet  I  never  supposed,  and  no  one  ever  supposed,  that 
the  legislature  ever  contemplated  such  a  result.  The  design  of 
the  new  law  was  to  increase  and  not  to  remit  the  punishment 
for  that  crime,  and  the  remission  was  the  result  of  an  oversight. 
If  it  be  said  that  there  was  no  legislative  intention  on  the  sub- 
ject because  the  particidar  effect  was  not  thought  of,  the  same 
reply  is  conclusiye  in  the  case  before  us.  Either  the  legislature 
did  not  think  of  the  road  being  extended  to  Alton,  or  else  it 
was  designed  to  grant  the  power  to  extend  it  there.  Had  there 
been  an  affirmative  intention  not  to  allow  it,  there  is  no  room 
for  doubt  that  it  would  have  been  expressly  prohibited  or  ex- 
cepted when  the  general  power  was  granted.  Is  not  the  termi- 
nus of  the  Chicago  and  Mississippi  road  at  Alton  in  this  state? 
As  a  geographical  fact,  it  is  so,  and  if  so,  then  the  law  says  they 
may  go  there  and  unite  with  that  road.  Is  not  a  railroad  as 
much  a  geographical  designation  as  a  city,  and  suppose  the 
charter  had  said  they  might  extend  to  and  unite  their  road  with 
any  city  in  this  state,  might  they  not  have  gone  to  Alton?  And 
yet  the  legislature  as  well  knew  that  there  was  a  railroad  at 
Alton  as  they  knew  that  there  was  a  city  there.  Tell  me  why 
the  power  to  go  there  now  is  not  as  ample  as  it  would  have 
been  then.  It  requires  no  more  liberal  construction  in  the  one 
ease  than  in  the  other.  Indeed,  it  is  no  construction  at  all,  for 
there  is  no  room  for  construction.  It  is  simply  repeating  what 
the  legislature  has  said.  They  have  granted  the  power,  and  it 
is  our  duty  to  protect  it. 

Something  was  said  upon  the  argument  about  connections 
with  other  roads,  and  that,  at  most,  this  seventeenth  section 
allows  of  but  one  extension  for  the  purpose  of  connecting  with 
another  road.  There  is  certainly  nothing  in  this  case  showing 
that  any  other  connection  than  the  one  mentioned  in  the  plea  is 
oontemplated.  If  the  facts  are  that  the  company  had  previ- 
ously adopted  another  extension,  for  the  purpose  of  connecting 
with  a  different  road,  a  replication  should  have  shown  it,  when 
an  entirely  different  question  would  have  been  presented.  We 
may  know  outside  of  the  record  that  in  order  to  reach  Alton, 
this  road  must  cross  the  Ohio  and  Missisnppi  road;  but  the 
mere  ciofldng  of  another  road  does  not  necessarily  form  a  eon- 
neetion  with  it,  such  as  is  contemplated  in  this  section.    Tbat 
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imeanB  such  an  anangement  as  to  pass  oarSy  freight^  and  paaaen* 
gen  conveniently  from  one  road  to  the  other.  Bat  there  is 
nothing  in  this  record  tending  to  show  that  this  right  to  extend 
to  and  unite  with  another  road  has  been  exercised  and  ezhaosted. 

The  constitutional  objection  to  the  law  remains  to  be  consid- 
ered. This,  we  are  of  opinion,  is  not  well  taken.  The  consti- 
tution provides:  ''And  no  priyate  or  local  law  which  may  be 
passed  by  the  general  assembly  shall  embrace  more  than  one 
subject y  and  that  shall  be  expressed  in  the  title."  That  this  is 
a  private  law,  within  the  meaning  of  this  provison  of  the  con- 
stitution, we  have  no  doubt.  It  was  to  prevent  abuses  in  this 
class  of  legislation  that  this  provision  of  the  constitution  was 
adopted,  and  the  legislature  could  not  evade  its  effect  by  simply 
declaring  the  act  to  be  a  public  law,  as  was  done  in  this  case. 
The  first  inquiry,  then,  is,  Does  this  law  embrace  more  than  one 
subject  ?  The  subject  of  this  law  is  the  incorporation  of  a  rail- 
road company.  No  other  subject  is  introduced  into  the  law, 
and  but  one  company  was  created  by  it  But  it  was  urged  that 
two  roads  were  authorized  to  be  constructed  by  the  law,  if  this 
extension  is  sustained.  Even  admitting  that  this  would  make 
the  law  obnoxious  to  the  constitutional  objection,  the  &ct  does 
not  sustain  the  objection.  With  the  extension  to  Alton  there  will 
be  but  one  continuous  road,  and  that  on  a  much  straighter  line 
than  many  other  roads  in  the  state.  If  we  are  to  look  at  the 
line  of  road  authorized  to  be  constructed,  for  the  purpose  of 
determining  whether  the  bill  embraces  more  than  one  subject, 
we  shall  find  this  law  as  free  from  objection  as  most  others  of  a 
similar  character,  and  much  more  so  than  some  others. 

Take,  for  instance,  the  law  creating  the  Illinois  Oential  Bail- 
road  Company,  providing  for  the  construction  of  a  main  trunk, 
and  the  Chicago  and  Dubuque  branches,  the  former  of  which 
projects  from  the  main  road  over  two  hundred  miles  from  its 
terminus  at  Chicago,  presenting  the  same  objection  in  a  much 
liigher  degree.  And  there  is  another  feature  in  that  charter 
which  is  not  found  in  the  one  before  us.  That  grants  not  only 
the  necessary  powers  for  the  construction  of  the  road,  but  it 
also  contains  a  grant  to  the  company  of  over  two  and  half  mill- 
ions of  acres  of  land.  There  would  be  much  more  propriety 
in  saying  that  here  are  two  distinct  subjects  contained  in  the 
law,  and  yet  a  little  reflection  will  convince  us  that  even  that 
law  contains  but  one  subject,  and  that  is  the  incorporation  of  a 
company  for  the  construction  of  a  railroad,  to  promote  which 
pbjeet  iJone  all  of  the  various  provisions  arei,introdueed.    Mocb 
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less  plausible  objections,  however,  are  urged  against  the  charter 
now  before  us.  Should  we  hold  this  law  to  be  unconstitutional 
for  the  reason  urged,  but  few  railroad  charters  in  this  state 
«could  surviYe  the  test. 

The  title  of  the  bill  is,  ''An  act  to  incorporate  the  Belleville 
;and  Blinoistown  Bailroad  Company."  This  is  not  onlj  a  literal 
but  it  is  also  a  substantial  compliance  with  the  constitution. 
The  subject  and  the  object  of  the  law  was  to  incorporate  a  rail- 
Toad  company,  the  name  of  which  is  distinctly  given  in  the  title 
of  the  bill.  But  the  name  of  the  company  does  not  give  a  full 
•description  of  the  road  authorized  to  be  constructed.  There  is 
no  constitutional  provision  requiring  that  this  should  be  done. 
Should  we  require  that,  it  would  be  equally  necessary  to  require 
the  title  to  state  all  of  the  other  powers  granted  by  or  pro- 
visions contained  in  the  charter,  for  they  are  as  much  a  part  of 
the  object  of  the  law,  and  thus  the  title  would  have  to  be  nearly 
as  long  as  the  law  itself,  else  some  one  might  complain  that  he 
was  misled  by  it.  There  is  probably  not  a  charter  of  any  kind 
jn  the  statute-books  which  is  not  liable  to  this  objection.  The 
^'Illinois  Central"  gives  no  accurate  idea  of  the  location  and 
•extent  of  that  road  and  its  branches,  and  the  "Chicago  and 
Mississippi"  would  apply  equally  to  any  of  the  six  or  seven 
roads  extending  from  Chicago  to  the  Mississippi  river,  and  the 
''Ohio  and  Mississippi"  tends  actually  to  mislead  as  to  the 
location  of  that  road,  for  it  nowhere  touches  the  state  of  Ohio 
x>T  the  river  having  that  name. 

This  provision  of  the  constitution  must  receive  a  fair  and 
Teasonable  construction;  one  which  will  repress  the  evil  de- 
«igned  to  be  guarded  against,  but  which,  at  the  same  time,  will 
liot  render  it  oppressive  or  impracticable.  The  names  of  corpo- 
ntions  have  ever  been  arbitrary  or  fanciful,  and  they  probably 
•ever  will  be.  They  most  generally,  it  is  true,  give  some  idea  of 
-the  purposes  of  tiie  corporation,  but  necessmly  in  the  most 
(general  way.  We  are  of  opinion  that  this  law  embraces  but 
•one  subject,  which  is  expressed  in  its  title,  and  that  it  must  be 
-tfustained. 

The  circuit  court  erred  in  sustaining  the  demurrer  to  the  plea, 
4md  its  judgment  must  be  reversed,  and  the  cause  remanded* 

Judgment  reversed. 

TsiAT,  0.  J.,  dissented. 


Rous  i€A  ComzBUonoir  ov  SsATom.— The  intention  of  the 
ili  to  eoBtnl  la  the  cooetniotioii  of  etatntes:  People  v.  Utiea  Ins.  Co,^  8  Am. 
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Deo.  248;  OmdoJT  v.  Turman,  21  Id.  608;  8taU  y.  BaUimwrt  etc  R.  J?.,  38 
Id.  817;  bat  the  intent  on^ht  not  to  be  aonght  for  outside  the  statate,  nnleas 
the  words  are  doabtfnl  and  uncertain:  Sailing  v.  McKinney,  19  Id.  722.  That 
oonstruotion  should  be  preferred  which  best  harmonizes  the  statute  with  th* 
constitution:  Bhodgood  y.  Mohaufk  etc.  R.  R,,  31  Id.  313;  Bculey  ▼.  PkUa^ 
dekffua  etc,  R.  i?. ,  44  Id.  593.  The  principal  case  was  cited  in  Harrington  v. 
Smith,  28  Wis.  59,  to  the  point  that  in  the  construction  of  a  statute  every 
part  of  it  must  be  viewed  in  connection  with  the  whole,  and  in  addition,  it 
must  be  construed  so  as  to  make  all  parts  haruiuuize,  if  practicable,  and  give  » 
sensible  and  intelligible  effect  to  each;  see  also,  on  this  point,  Montegqtueu  v. 
Heil,  23  Am.  Dec.  471.  In  Cooley's  Const.  Lim.  58,  it  is  said:  "If  differ- 
ent portions  seem  to  conflict,  the  courts  must  hannonize  them,  if  practicable^ 
and  must  lean  in  favor  of  a  construction  which  will  render  every  word  opera- 
tive, rather  than  one  which  will  make  some  words  idle  and  nugatory,"  dtin^ 
the  principal  case  among  others;  and  see  this  language  quoted  in  Cory  v. 
Carter,  48  Ind.  338,  and  its  authorities  there  cited. 

Ck>NSTITDTIONAL    ReQUIIUSBCENT    THAT    No    LaW    SHALL    EMBRACE    MOBV 

THAN  Onb  Subject,  Which  must  be  Expressed  in  Title:  See  Martm  v. 
Broach,  50  Am.  Dec.  306,  and  note.     In  Rosa  v.  Chicago  etc  li.  R.,  77  IlL 
131,  the  principal  case  was  followed  in  holding  that  the  charter  of  a  railway 
company  will  not  be  subject  to  the  constitutional  objection  of  embracing 
more  than  one  subject  from  the  fact  that  it  authorizes  the  oonstmction,  etc., 
of  one  or  more  extensions  of  the  principal  line,  in  different  directions.     Ad- 
act  is  not  in  conflict  with  this  constitutional  requirement  when  it  embraoe» 
subjects  germane  to  its  principal  object  expressed  in  its  title:  EhUnger  ▼. 
BoTicau,  51  Id.  100;  Burke  v.  Monroe  Co.,  77  Id.  614;  G*Leary  v.  Cotm^f  qf 
Cook,  28  Id.  542,  jier  Breese,  J.,  dissenting;  see  also  Town  qf  AlAngton  ▼. 
Cabeen,  106  Id.  204,  206;  UnUy  v.  Burragf,  103  U.  S.  458;  WcUmU  v.  Wade, 
Id.  692;  S.  C,  2  Morrison  Trans.  Dec.  670.     So,  under  an  act  entitled  '*Aik 
act  to  amend  the  act  to  incorporate  tlie  city  of  Muscatine,*'  it  is  legitimate- 
for  the  legislature  to  extend  the  limits  of  the  city,  or  ingraft  any  other  pro- 
vision not  entirely  inconsistent  with  the  purpose  of  amending  the  charter 
then  in  force — all  citing  the  principal  case.    In  Stale  v.  Young,  47  Ind.  167» 
in  commenting  upon  0*Leary  v.  County  qf  Cook,  supra,  where  it  was  hel<^ 
that  under  an  act  entitled  "An  act  to  incorporate  the  North  Western  Uni* 
versity,"  a  section  which  imposed  a  penalty  for  selling  liquor  within  four 
miles  of  such  university  was  embraced  by  the  title,  it  was  said  that  the  prin- 
cipal case,  among  other  Illinois  cases,  was  based  upon  almost  as  liberal  a  rule- 
of  construction.    The  principal  case  was  further  cited  in  0*Leary  ▼.  Ctwii^ 
qfCook,  28  111.  543,  per  Breese,  J.,  dissenting,  to  the  effect  that  the  sapreiiie- 
court  of  Illinois  has  leaned  in  favor  of  the  validity  of  private  acts  when  th»- 
•nbjeots  of  the  acts  were  multifarious. 


Bakbb  v.  Gopenbabgeb. 

[Ifi  lufdois,  108.] 

Detisb  Mim  be  Treated  as  of  Monet  and  not  of  Land,  when  by  tlia* 
provisions  of  a  will  real  estate  was  to  be  converted  into  money,  and  iha^ 
money  distribnte4l  among  the  devisees;  nor  does  it  make  any  differenoe- 
in  this  reHjject  tliat  t  li  leixal  title  descended  to  the  deviaeea  to  whom  tli» 
•noney  in  t<>  I  -  t<  >  *'iiid  is  sold. 


■H 
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PjtviSMB  MAT  Bliot  TO  Taek  Land  Itself  instxad  ov  Mokxt,  if  all 
are  competent  to  elect,  where  a  devise  is  made  of  money  to  be  prodaced 
by  the  sale  of  land;  bat  the  character  of  the  devise  can  not  be  tha» 
changed  from  money  to  land  except  by  the  ooncarrent  action  of  all  the 
devisees. 

FsME  GoYKRT  MAT  Elect  TO  Takx  Land  instbad  ot  Monet,  into  which 
the  land  is  directed  by  will  to  be  converted;  bat  the  election  can  only  b» 
made  nnder  the  same  forms  and  solemnities  as  bylaw  are  reqoired  to  en- 
able her  to  convey  her  fee. 

Naked  Lxoal  Title,  Held  in  Trust,  can  vot  be  Sold  ov  Bxxoutio» 
at  law. 

EboouTiON  CAN  NOT  BE  LEVIED  UFON  Hopx  OR  Pbobabiutt  that  moneys 
may  become  dae  and  payable  to  the  defendant  in  ezecntion  apon  th» 
happening  of  some  futare  event. 

Ebbob.    The  facts  are  stated  in  the  opinion. 

J.  O.  Conkling,  for  the  plaintiff  in  error. 

Stuart  and  Edwards,  and  8.  T,  Logan,  for  the  defendants  hk 
error. 

By  Court,  Oaton,  J.  By  his  last  will  and  testament,  Jamesi 
Newell  devised  the  premises  in  question  to  his  wife  for  life;  then, 
the  will  proceeds:  *'And  that  at  the  death  of  my  said  wife,  all 
the  properly  hereby  devised  or  bequeathed  to  her  as  aforesaid,, 
or  so  much  thereof  as  may  remain  unexpended,  be  sold,  and 
equally  divided  among  my  children,  Martha  Copenbarger,''  and 
four  others,  naming  them. 

Conveyances  were  made  by  several  of  the  devisees  to  William; 
D.  Newell,  one  of  the  devisees,  of  their  interest  in  the  premises^ 
to  which  objections  were  made,  but  which,  with  the  view  W0 
take  of  this  case,  it  is  unnecessaiy  to  examine.  Although  there* 
was  some  attempt  made  by  the  testimony  of  Hooper  to  show 
that  Mrs.  Copenbarger  had  at  one  time  agreed  to  sell  her  inter- 
est in  the  premises  to  William  D.  Newell,  yet  there  is  not  a  pre- 
tense for  saying  that  she  ever  made  a  valid  conveyance  for  that 
purpose.  Hooper  swears  that  he  did,  during  the  life-time  of 
her  husband,  draw  up  an  agreement  by  which  she  agreed  to  sell 
her  interest  to  WilliiuQ  for  two  hundred  dollars,  which  was  to 
be  paid  in  eight  years,  and  if  not  promptly  paid  at  that  time,  ali 
claim  under  the  agreement,  and  all  payments,  were  to  be  for- 
feited, and  the  witness  thinks  this  agreement  was  signed  by 
Mrs.  Copenbarger  and  her  husband,  and  left  in  the  hands  of 
old  Mrs.  Newell,  but  that  the  agreement  was  never  acknowl- 
edged. Without  an  acknowledgment  she  eould  make  no  valid 
•oikvegranoe  of  the  estate,  and  hence  it  is  unnecessary  to  inquivft 
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"wliether  lid  ever  made  payment  according  to  the  terms  of  the 
agreement.  There  was  ccortainly  no  l^gal  oonTeyanoe  by  Mrs. 
Oopenbarger  to  her  brother  William. 

Here  was  a  devise  of  real  estate,  which,  by  the  provisions  of 
the  will,  was  to  be  converted  into  money,  and  that  money  dis- 
tributed among  the  devisees.  This,  it  is  admitted  on  all  hands, 
must  be  treated  as  a  devise  of  money,  and  not  of  land.  This 
rule  is  so  well  settled  that  it  is  not  necessary  even  to  refer  to 
ihe  authorities  on  the  subject.  The  legal  title  to  the  land  is 
held  in  trust  for  the  purposes  specified  in  the  will,  whether  the 
title  is  left  by  the  will  to  descend  to  the  heirs  by  operation  of 
law,  or  whether  by  the  will  it  is  vested  in  a  trustee;  nor  does  it 
inake  any  difference  in  this  respect  that  the  legal  title  descended 
to  the  devisees,  to  whom  the  bequest  is  to  be  paid  in  money  when 
the  land  is  sold.  There  can  be  no  doubt,  however,  where  a  de- 
Tise  is  made  of  money  to  be  produced  by  the  sale  of  land,  as  in 
4his  case,  that  by  the  election  of  all  the  devisees  they  may  take 
the  land  itself  instead  of  the  money,  where  all  are  competent  to 
make  such  election;  but  it  is  equally  clear  that  the  character  of 
the  devise  can  not  be  thus  changed  from  money  to  land  except 
by  the  concurrent  action  of  all  of  the  devisees,  for  as  each  has 
a  separate  right  to  insist  upon  the  bequest  as  provided  by  the 
will,  their  claim  can  not  be  defeated  except  upon  the  election  of 
4ill;  hence  each  must  have  the  uncontrolled  right  to  have  the 
land  sold,  and  to  receive  his  share  of  the  proceeds  of  the  sale  of 
the  land. 

If  four  of  the  five  devisees  could  elect  to  take  the  bequest  in 
land  instead  of  money,  they  could,  without  the  consent  of  the 
:fif th,  compel  her  to  take  an  undivided  fifth  share  of  the  land 
instead  of  a  fifth  part  of  the  money  for  which  the  whole  land 
^ould  sell.  The  fifth,  therefore,  has  the  right  to  insist  that  the 
land  shall  be  sold,  and  that,  too,  unincumbered  and  unembar- 
rassed by  any  act  done  or  suffered  by  any  of  the  other  devisees. 
If  one  of  the  devisees  could  sell  his  interest  in  the  land,  and 
<x>nvey  a  valid  title  to  his  fifth,  and  another  could  suffer  an  exe- 
<cution  to  be  levied  upon  his  undivided  fifth,  and  sold,  and  a 
good  title  conveyed  to  the  purchaser,  it  is  manifest  that  the  title 
would  become  so  embarrassed  as  to  prejudice  the  interests  of 
the  other  devisees;  for  the  sale  must  be  of  an  interest  in  the  land, 
and  not  of  money  to  be  produced  from  the  land.  If  they  have 
«  right  to  insist  upon  a  sale,  there  can  be  no  doubt  that  they 
iiave  a  right  to  have  as  perfect  a  title  conveyed  under  that  sale 
AS  descended  from  or  was  devised  by  the  testator.    It  is  com 
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petent  for  a  feme  covert  to  elect  to  take  the  land  instead  of  the 
money;  but  that  election  can  only  be  made  tinder  the  same  forms 
an  j  solemnities  as  by  law  are  required  to  enable  her  to  convey 
her  fee:  Oldham  y.  Hughes,  2  Atk.  452;  Mayy.  Boper,  4  Sim.  360; 
Jarman  on  Wills,  538;  Bice  y.  Bixler,  1  Watts  &  S.  455.  There 
is  no  pretense  that  this  was  done  by  Mrs.  Copenbarger;  hence 
she  has  the  undoubted  right  to  have  the  land  sold,  and  her  pro- 
portion of  the  proceeds  paid  to  her.' 

The  question,  however,  will  still  arise,  whether  the  purchaser 
at  the  sheriff's  sale  will  be  entitled  to  receive  that  portion  of 
the  money  which  by  the  will  is  devised  to  WUliam  Newell* 
This  depends  entirely  upon  the  question  whether  he  had  any 
interest  in  the  land  which  was  subject  to  be  levied  upon  under 
the  execution.  If  the  plaintiff  in  the  execution  had  a  right  to 
levy  upon  the  land,  he  had  a  right  to  sell  it,  and  to  convey  a 
^ood  title  in  spite  of  the  other  devisees.  This  we  have  already 
seen  he  could  not  do.  The  reason  of  this  is  obvious.  A  por- 
tion of  the  legal  title  had  descended  to  and  vested  in  him,  not 
as  owner  but  as  trustee,  to  be  sold,  and  the  proceeds  distributed 
according  to  the  directions  of  the  will,  and  that  title  was  held 
as  strictly  in  trust  as  if  he  was  to  have  no  interest  in  the  pro* 
eeeds.  The  land  was  not  devised  to  him,  but  the  money  was. 
His  only  claim  of  interest  was  in  that  money,  and  even  in  that 
he  had  no  certain  interest  till  after  the  death  of  his  mother,  who, 
by  the  will,  was  authorized  to  sell  it.  The  naked  legal  title, 
then,  which  he  thus  held  in  trust,  certainly  could  not  be  sold 
on  execution  at  law.  Could  his  equitable  title?  That  was  de- 
rived solely  from  the  will.  By  the  will  he  derived  no  title  to 
the  land,  either  legal  or  equitable.  The  devise,  as  before  sug- 
gested, was  not  of  the  land,  but  of  money.  The  bequest  was 
of  money,  not  presently,  but  in  expectancy,  and  even  then  not 
certain,  but  contingent  upon  his  mother  dying  without  dispos- 
ing of  the  land.  Till  that  event  happened,  he  had  no  certain 
interest  either  in  the  lands  or  its  proceeds.  After  that  event 
he  had  an  expectancy  of  money,  but  nothing  more.  There  was 
even  yet  no  money  due  him  under  the  will,  nor  could  it  become 
due  tiU  it  had  been  produced  by  a  sale  of  the  land.  Till  then 
he  could  have  no  right  to  demand  it  of  any  one.  The  question, 
then,  simply  is.  Can  an  execution  be  levied,  not  upon  money 
I»:esent,  nor  even  upon  a  claim  for  money  presently  due  and 
payable;  but  upon  a  hope  or  probability  that  money  may,  upon 
the  happening  of  some  future  event,  become  due  and  payable  to 
the  defendant  in  the  execution?    The  very  statement  of  the 
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proposition  oonyeyB  to  every  legal  mind  the  most  conclnsiTe 
answer.  We  are  of  opinion  that  the  sale  under  the  execation 
conveyed  no  title  whatever,  either  in  the  land  or  its  proceeds,  as 
to  any  of  the  devisees,  and  the  decree  of  the  circuit  court  must 
be  affirmed. 
Decree  affirmed. 

Eqititablb  C0KVBR8IOH. — Land  direoted  by  will  to  be  told,  and  the  pro- 
oeeds  thereof  diBtribnted,  is  regarded  in  equity  as  money:  Tcuewell  ▼.  8mUh^ 
10  Am.  Dec.  633;  Burr  ▼.  Sim,  29  Id.  48;  Kane  v.  OoU,  35  Id.  641;  ProcUjr 
▼.  Ferebfe,  36  Id.  34;  Smilie  v.  Biffle,  44  Id.  156.  The  principal  case  is  cited 
to  this  proposition  in  Jennings  ▼.  Smith,  29  111.  122;  Bankin  v.  Bankin,  36  Id. 
299;  Heslet  v.  HeaUt,  8  111.  App.  26;  bat  if  land  is  directed  to  be  sold  on  ik 
certain  condition,  it  is  not  thereby  converted:  Evans  v.  KingAerry,  14  Am. 
Dec.  779.  The  surplus  of  a  fund  obtained  from  the  sale  of  a  lunatic's  real 
estate,  under  order  of  court,  for  the  payment  of  his  debts,  remains  reel 
estate,  and  descends  to  his  heirs:  Lloyd  v.  Hart,  45  Id.  612;  but  in  WUhert^ 
Appeal,  16  Id.  488,  it  is  held  that  an  heir's  interest  in  land  is  an  estate  in 
realty,  after  an  order  of  court  to  sell  the  same,  until  the  sale  has  taken  place. 

Pebsons  Entttled  to  Prooeei>s  of  Land  Dirsctbd  to  bs  Gonvkbted  ica  v 
Elect  to  Takb  LA2n>:  Burr  v.  Sim,  29  Am.  Deo.  48,  and  note;  Proctor  v. 
Fertbee,  36  Id.  34;  Hannah  v.  Swamer,  38  Id.  754  (election  by  husband).  If 
there  are  several  distributees  the  election  must  be  by  all:  Jenmngs  v.  Smithy 
29  HI.  122;  Bidgeway  v.  Underwood,  67  Id.  430;  NkaU  ▼.  ScoU,  99  Id.  539; 
Heslet  v.  Hedet,  8  111.  App.  26;  citing  the  principal  case. 

CONTnTGBNT,   UnOKBTAIN,  EQUrTABLB    InTEBEST    CAN    NOT    BE    SOLD    ON 

Execution. — ^The  principal  case  is  an  authority  for  this  propoeitioin  in  Bow- 
man  v.  People^  82  111.  250,  251;  but  in  Bidgeway  v.  Underwood,  67  Id.  430» 
the  principal  case  was  distinguished  in  that  it  holds  that  the  interest  of  dis- 
tributees in  land  directed  to  be  converted  is  not  snbjeet  to  levy  and  sala 
under  ezeoutton,  and  not  that  such  interest  is  not  asiiignahle. 


Ralston  r.  Wood. 

[IS  UUMOD,  ISO.] 

Obzxbb  ov  Pbobatb  Ck>UBT  IS  Binding  and  Gonclubivb  upov  Adminis- 
TBATOB,  in  adjudging  that  he  pay  over  money  in  his  hands  to  the  heir» 
when  the  administrator  was  a  direct  party  to  the  order,  and  was  before  th» 
court  at  the  time. 

Obdbb  of  Pbobatb  Coubt  is  as  Conclusivb  aoainbt  Substt  as  Admin- 
istbatob,  by  section  126  of  the  Illinois  statute  of  wills,  when  it  adjudge* 
that  the  administrator  pay  over  moneys  to  a  person  entitled  thereto;  and 
if  not  complied  with,  entitles  the  person  in  whose  favor  it  is  made  ta 
recover  upon  the  administrator's  bond  against  both  principal  and  surety.. 

8UIT  IS  Ck>LLATKBAL  ACIION  WHEN  BbOVGHT  UPON  ADMINiaTBATOB's  BON» 

for  failure  of  the  administrator  to  comply  with  a  judgment  of  the  pro- 
bate court  to  pay  over  moneys  to  a  person  entitled  thereto;  and  la 
founded  as  well  upon  the  judgment  as  npon  the  bend  itself;  and  iHmo 
the  Judgment  Is  offered  in  evidence,  it  can  not  ba  in^irsd  into  by  than 
affeoted  by  it,  except  for  fraud. 
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&nau>T  or  Subxtt  on  ADMiinsTEATOB'a  Bond  is  Appeal  to  the  circait 
court,  nnder  aection  138  of  the  niinoia  statute  of  wills,  if  he  thinks  the 
judgments  of  the  prohate  ooort  against  his  principal  are  nnjnst,  or  nol 
warranted  by  law. 

Pepensk  can  not  SB  Interposed  bt  Sitbett  in  a  soit  npon  an  adminia. 
tratCHr's  bond  when  it  was  not  set  up  by  the  administrator  in  prooeedingi 
against  him  in  the  probate  coort,  in  which  he  was  ordered  to  pay  over 
money  in  hii  hands  to  the  heir;  and  it  is  also  too  late  for  the  heirs  of  a 
oo-sarety  to  make  it»  when  they  are  sued  for  oontribation. 

Payment  is  Equivalent  to,  and  will  be  Treated  as,  Patment  in  Ca8B» 
when  made  in  property  or  seonrities,  if  sach  payment  is  reoeiTed  as  a 
fnll  satisfsotion  of  the  demand. 


Bill  in  chancery.  The  facts  sufficiently  appear  in  the  opinion. 
The  complainant  obtained  a  decree  in  his  faTor,  from  which  the 
defendants  appealed. 

Wheal  and  Oraver,  for  the  appellants. 

WUliamB  and  Lawrence^  and  Browning  and  Butkndlf  for  the 
api>ellee. 

Bj  Court,  Catoh  J.  In  September,  1836,  Whitney  ivas  ap- 
pointed administrator  of  the  estate  of  Pease,  and  gave  a  bond 
as  such  administrator  in  the  penalty  of  thirty  thousand  dol- 
lars, with  the  complainant  Wood,  and  Alexander,  the  anceoior 
of  the  defendants,  and  two  others,  who  are  insolvent,  as  his 
sureties.  In  May,  1847,  Whitney  exhibited  his  administration 
account  to  the  probate  court,  from  which  it  appeared  there 
was  due  and  owing  from  him  as  administrator  to  Nathaniel 
Pease,  jun.,  one  of  the  heirs  of  the  intestate,  five  thousand  eight 
hundred  and  seventy  dollars  and  fourteen  cents,  which  siun 
the  administrator  was  adjudged  to  pay  to  Pease  as  heir. 
Whitney  having  neglected  to  pay  the  money.  Pease  instituted  a 
suit  upon  the  administration  bond  against  Wood  as  surety, 
and  in  June,  1848,  recovered  a  judgment  against  Wood  for  six 
thousand  two  hundred  and  forty-eight  dollars  and  thirty-nine 
<»nts  damages  and  costs.  This  judgment  Wood  paid  o£f,  partly 
in  money,  and  the  balance  by  giving  to  Pease  his  own  notes,  se- 
<mred  by  mortgages  on  real  estate,  upon  which  payment  Pease 
entered  satisfaction  of  the  judgment. 

In  May,  1837,  Whitney  was  also  appointed  guardian  of  Na- 
thaniel Pease,  jun.,  and  as  such,  executed  his  bond  in  the  usual 
form,  in  the  penalty  of  forty  thousand  dollars,  with  Wood  and 
two  others  as  sureties. 

In  October,  1840,  Whitney  rendered  an  account  of  his  guard*- 
janship,  from  which  it  appeared  that  there  was  then  a  balanca 
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agamst  him»  and  in  favor  of  his  ward,  of  eight  {hoosand  one  |! 

hundred  and  fifty-eight  dollars  and  eighty  cents  of  the  moneys- 
which  he  had  reoeived  as  administrator,  after  the  payment  of  all 
debts  against  the  estate.  The  ward  attained  his  majority  in> 
January,  1844,  after  which  he  cited  the  guardian  before  the  pro-  ^ 

bate  court,  who,  in  obedience  to  such  citation,  appeared  before- 
said  court,  and  rendered  an  account  of  his  guardianship.  The 
court  then  found  and  adjudged  the  guardian  to  be  indebted  to 
the  ward  in  the  sum  of  six  thousand  nine  hundred  and  fifteen 
dollars  and  seyenfy-four  cents;  and  the  court  adjudged  the- 
guardian  to  pay  that  amount  to  the  ward.  The  order  made 
against  Whitney,  in  1847,  as  administrator,  and  in  favor  of  the 
heir,  and  the  order  made  against  him  in  1844,  as  guardian,  and 
in  favor  of  the  ward,  were  for  the  same  moneys  which  had  come 
to  his  hands  as  administrator,  as  a  part  of  the  estate  of  the 
intestate,  and  which  belonged  to  the  heir  as  a  portion  of  his  dis- 
tributive share  of  the  estate,  after  the  payment  of  the  debts* 
This  bill  is  filed  by  Wood  against  the  heirs  of  Alexander,  to 
compel  them  to  make  contribution  for  the  amotrnt  which  Wood 
has  paid  as  co-surety  with  Alexander,  upon  the  administration 
bond.  The  heirs  resist  this  claim  for  contribution,  upon  the 
ground — ^1.  That  although  the  money  was  received  by  Whitney  as 
administrator,  yet  it  was  retained  by  him  as  guardian,  he  having 
been  at  the  time  both  administrator  and  guardian,  and  that  Wood 
fraudulently  suffered  the  judgment  to  go  against  him  upon  the 
administration  bond,  in  order  to  compel  -contribution  out  of  the 
estate  of  Alexander,  all  of  his  co-sureties  upon  the  guardian  bond 
being  insolvent.  It  is  also  alleged  that  the  order  of  the  probate 
court,  made  in  1847  against  the  administrator,  was  fraudulently 
obtained  for  the  same  purpose.  2.  It  is  insisted  that  the  notes 
and  mortgage  given  by  Wood  to  Pease  in  satisfaction  of  the  judg- 
ment did  not  amount  to  a  payment  for  which  he  has  a  right  to 
call  upon  a  co-surety  for  contribution.  The  charge  of  fraud  is 
not,  in  our  judgment,  sustained  by  any  proof  in  the  record.  So 
far  from  Wood  having  been  guilty  of  a  fraud  in  procuring  the 
order  of  the  probate  court  against  the  administrator,  in  1847,  it 
does  not  appear  that  he  had  anything  to  do  with  that  proceeding 
or  knew  anything  of  it,  either  at  that  time  or  subsequently,  tU 
the  institution  of  the  suit  upon  the  administration  bond.  And 
so  far  as  we  may  judge  from  the  record  of  that  suit,  it  seems  to 
have  been  defended  with  energy  and  in  good  faith.  No  fraud 
having  been  proved,  the  question  must  be  determined  in  the 
6rBt  place  upon  effect  to  be  given  to  the  judgment  of  the  probate 
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court,  entered  in  1847,  against  the  administrator,  ordering  him 
to  pay  oyer  the  money  in  his  hands  to  the  heir.  That  that  judg- 
ment was  binding  and  conclusiye  upon  the  administrator  himself^ 
there  ean  be  no  doubt,  for  he  was  a  direct  party  to  it,  and  was 
before  the  court  at  the  time,  and  the  court  had  competent  and 
indeed  exclusiYe  jurisdiction  to  pronounce  that  order  or  judg» 
ment.  The  effect  of  iliat  order  upon  the  sureties  of  the  admin- 
istrator must  depend  upon  our  statute.  Section  126  of  our 
statute  of  wills  provides :  ''If  any  executor  or  administrator  shall 
fiul  or  refuse  to  pay  over  any  moneys  or  dividends  to  any  person 
entitled  thereto,  in  pursuance  of  the  order  of  the  court  of  pro- 
bate lawfully  made,  within  thirty  days  after  demand  made  for 
such  moneys  or  dividends,"  the  executor  or  administrator  may 
be  attached;  '*  and  moreover  such  failure  or  refusal  on  the  pari 
of  such  executor  or  administrator  shall  be  deemed  and  taken  in 
law  to  amount  to  a  devastavU,  and  an  action  upon  such  executor's 
or  administrator's  bond,  and  against  his  or  their  securities,  may 
be  forthwith  instituted  and  maintained,  and  the  failure  aforesaid 
to  pay  such  moneys  or  dividends  shall  be  a  sufficient  breach  to 
authorize  a  recovery  thereon."  If  we  are  to  give  any  force  to 
language,  this  statute  certainly  makes  that  order  as  condusivo 
against  the  security  as  against  the  administrator  himself.  That 
judgment  or  order  is  made  evidence  of  a  devasiavU,  if  not  com- 
plied with,  and  entitles  the  person  in  whose  favor  it  is  made  to 
recover  upon  the  bond  against  both  principal  and  securiiy. 

The  suit  upon  the  bond  is  a  collateral  action,  founded  as  well 
upon  that  judgment  as  upon  the  bond  itself,  and  when  the  judg- 
ment is  offered  in  evidence,  like  any  other  judgment  of  a  court  of 
competent  jurisdiction,  it  can  not  be  inquired  into  by  those  af- 
fected by  it,  except  for  fraud.  Although  Wood  was  not  a  party 
directly  to  that  proceeding,  yet  he  was  bound  by  it,  for  the  sim- 
ple reason  that  he  agreed  to  be  bound  by  it  when  he  entered  into 
the  bond;  for  the  law  said  if  he  entered  into  the  bond  he  should 
be  bound  by  it.  This  answers  every  objection  of  hardship  or  in- 
justice which  might  appear  to  exist,  by  holding  him  concluded 
by  a  proceeding  which  he  was  not  notified  to  defend.  By  enter- 
ing into  the  bond,  he  not  only  assumed  that  the  administrator 
should  act  with  fidelity  and  discretion  in  the  management  of  the 
estate,  but  he  also  took  the  responsibility  that  he  should  prop- 
erly defend  any  proceeding  against  him  which  might  be  insti- 
tuted in  the  probate  court.  The  administrator  might  do  or  omit 
a  thousand  acts  for  which  the  security  wotdd  be  liable,  but  of 
which  he  might  be  entirely  ignorant,  or  if  known,  he  might  be 
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enable  to  control  in  the  least  degree.  The  hardship  in  the  one 
case  is  no  greater  than  in  the  other.  If  he  was  not  willing  to 
take  the  responsibility  of  the  administrator's  conduct  and  dis- 
cretion to  that  extent,  he  should  not  have  become  his  security. 
While  the  security  is  bound  by  the  judgments  of  the  probi^ 
court  against  his  principal,  if  he  thinks  those  judgments  are  xm- 
just,  he  is  by  the  one  hundred  and  thirty-eighth  section  of  the 
«ame  statute  allowed  to  take  an  appeal  to  the  circuit  court. 
And  that  was  the  remedy  which  should  have  been  adopted  by 
the  securities  in  this  case,  if  they  thought  the  order  against  the 
administrator  was  not  warranted  by  law.  It  is  unnecessary  to 
4Niy  in  this  collateral  proceeding  whether  the  order  made  three 
jears  before,  directing  Whitney  to  pay  oyer  to  the  in&nt  this 
-same  money  as  guardian,  would  have  constituted  a  good  defense 
to  the  proceeding  in  1847  against  him  as  administrator.  That 
•defense  was  not  interposed,  and  the  judgment  is  as  conclusiye 
upon  both  the  administrator  and  his  securities  as  if  it  had  neyer 
existed.  It  was  too  late  for  Wood  to  make  it,*when  sued  upon 
the  bond  ,as  the  court  then  decided,  and  it  is  too  late  now 
ior  the  heirs  of  his  co-security  to  make  it,  when  they  are  sued 
ior  contribution.  If  any  doubt  could  be  entertained  as  to  the 
true  construction  of  our  statute,  the  great  number  of  decisions 
in  other  states  upon  similar  statutes  referred  to  upon  the  aigu« 
«nent  would  settle  it  beyond  controversy. 

But  the  statute  is  too  plain  to  require  authority,  or  to  admit  of 
-doubt.  The  only  remaining  question  is,  whether  Wood  has  paid 
this  judgment  in  such  a  way  as  to  entitle  him  to  call  upon  the 
lieirs  of  his  (so-security  for  contribution  for  the  whole  amount  of 
that  judgment.  The  judgment  was  for  six  thousand  two  hun- 
dred and  forty-eight  dollars  and  thirty-nine  cents  and  costs. 
He  paid  down  in  cash  one  hundred  and  three  dollars  and  twenty- 
five  cents,  gave  one  note  for  seven  hundred  dollars,  payable  in 
April,  1849,  and  notes  for  the  balance,  payable  in  eleven  equal 
annual  installments,  abundantly  secured  by  mortgage  upon  real 
•estate,  and  which  notes  have  been  paid  as  they  have  respectively 
fallen  due.  This  was  accepted  by  the  judgment  creditor,  as  a 
full  payment  of  the  judgment,  and  a  receipt  to  that  e£fect  was 
given,  and  satisfaction  of  the  judgment  entered  of  record. 

We  consider  it  too  well  settled  by  authority  to  admit  of  ques- 
tion at  this  day,  that  where  one  person  is  obligated  to  pay  money 
for  the  use  of  another,  a  payment  made  in  any  mode,  either 
property  or  negotiable  paper  or  securities,  if  such  payment  is 
received  as  a  full  satisfaction  of  the  demand,  it  is  equivalent  to 
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and  will  be  ireaied  as  a  payment  in  cash.  Upon  this  point,  a 
bare  reference  to  a  very  few  of  the  many  authorities  with  which 
the  books  abound  will  be  sufficient:  WUherby  y.  Mmn,  11  Johns. 
618;  McLdlauY.  Cro/?on,  6 Greenl.  307;  RandaUy.  Rich,  11  Mass. 
494;  Pearson  v.  Parker,  3  N.  H.  366;  Atkinson  v.  Stewart,  2  B. 
Mon.  848.  There  are  a  few  decisions  which  would  seem  to  con- 
flict with  this  rule,  but  they  are  overbome  by  such  a  weight  of 
authority  that  the  principle  may  be  considered  as  firmly  settled. 
Where  the  payment  is  received  as  a  complete  satisfaction,  and 
the  debt  or  obligation  is  extinguished,  it  is  a  matter  of  no  mo- 
ment to  the  person  to  whose  use  the  payment  was  made  whether 
it  was  made  in  money,  property,  or  obligations.  The  benefit  to 
bim  is  the  same,  and  his  obligation  to  refund  should  be  the 
flame. 

No  other  questions  being  raised  as  to  the  correctness  of  this 
decree,  and  these  being  decided  in  favor  of  the  complainant,  the 
decree  must  be  affirmed. 

J>ecree  affirmed. 


CONOLU8IVENI83  OT  Obdxbs  OF  Pbobatx  Coubt:  See  Mmd  v.  Mtmeoitert 
57  Am.  Deo.  1G2,  and  note. 

SuBxrns'  Liabilitt  on  Admiitistsatiox  Bonds:  See  CommomoeaUk  v. 
Stub,  51  Am.  Dec  515,  and  note,  where  the  subject  is  discussed  at  length. 

SXTBSTUES,   WHEN  BoUND  BT  JUDOMBNTS  AGAINST  PrINCIPAIJB:   See  Park- 

kunt  V.  Sumner,  56  Am.  Dec  9i,  and  cases  in  note.  The  principal  case  was 
cited  in  Stone  t.  Wood,  16  HL  189,  to  the  point  that  sureties  of  administrators 
4ue  concluded  by  judgments  of  probate  courts  fixing  the  indebtedness  oi  their 
principals;  and  followed  on  the  same  point  in  Houth  v.  People,  66  Id.  182;  and 
^see  Ream  v.  Lynch,  7  111.  App.  168,  to  the  same  effect  with  reference  to  the 
■surety  on  a  guardian's  bond.  As  to  the  liability  of  sureties  on  administration 
4)6nds,  see  CommowweaUh  v.  Stuh^  wpra,  and  note. 

JUDOMBNT,  WHETHER  SUBJECT  TO  COLLATERAL  ATTACK. — When  DOt  Sub- 
ject: See  Skinner  v.  Moore,  30  Am.  Dec  155,  and  prior  cases  in  note;  Tarbox 

V.  Haye,  31  Id.  478;  BaniHer  v.  Higginson,  32  Id.  134;  Atleina  y.  Kmnan,  Id. 

534;  Fisher  v.  BasseU,  33  Id.  227;  Jackaon  v.  Aetor,  39  Id.  281;  StnggarC  v. 

Harber,  Id.  418;  Brown  v.  Wadeworth,  40  Id.  674;  Burke  y.  EUioU,  42  Id.  142; 

Lowber  A  WUmer*8  Appeal,  Id.  302;  Thaeker  v.  Chambere,  Id.  431 ;  Sutherland 
•▼.  De  Leon,  46  Id.  100;  WiU  v.  Rusaey,  51  Id.  701;  Lynch  v.  Baxter,  Id.  735; 

Young  v.  Lorain,  52  Id.  463;  Reed  v.  Vcaighan,  55  Id.  133;  WhUe  v.  MerriU, 
•57  Id.  527.  When  it  may  be  attacked  collaterally:  See  Naaon  v.  Blaiedell, 
-36  Id.  331.  and  note;  SwiggaH  v.  Harber,  39  Id.  418;  DouglieHy's  Estate,  42 

Id.  826;  Doe  v.  Tupper,  43  Id.  483;  Homer  v.  Doe,  48  Id.  355;  Vose  v.  ilfor- 
Mm,  50  Id.  750;  CaldweU  v.  Walters,  55  Id.  592. 

SIOUBITIES  AND  Profebtt  WHEN  Patment.— As  to  notcs  being  payment, 
«ee  Batch  v.  Bamum,  56  Am.  Dec.  59,  and  note  referring  to  other  esses. 
Negotiable  paper  received  in  satisfaction  of  former  indebtedness  is  a  payment 
thereof,  llie  prindpal  case  is  cited  to  this  proposition  in  Oage  v.  Lewis,  68 
AL  618;  Tatet  r.Valentme,  71  Id.  644;  WUhisutm  v.  Stewart,  80  Id.  58;  and 
Am.  Dbo.  VoIn  LVni--89 
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whether  ezecated  to  a  third  person  st  the  instance  of  the  creditor,  or  to  thfr 
creditor  himself:  SmdOey  t.  Edey,  19  Id.  211;  the  last  case  is  cited  in  Leahe 
V.  Brown^  43  Id.  376,  as  holding  this,  and  as  citing  the  principal  case;  bat  ife 
was  distingaished  where  a  certificate  of  deposit  was  not  taken  in  payment  of 
a  prior  debt,  nor  at  the  creditor's  instance.  Giving  a  bond  in  satisfisction  of 
a  indgment  is  in  law  a  payment  of  it:  Cox  v.  Beed,  27  Id.  438;  and  see  GUU- 
Um  V.  Nixon,  26  Id.  52,  as  to  the  responsibility  for  the  payment  of  a  judgment 
by  an  extension  of  time.  But  where  anything  else  than  payment  in  cash  ia 
accepteil  as  Batisfaction,  it  must  appear  that  uuch  was  the  intention  of  th» 
parties:  Flower  v.  Eltoood,  66  Id.  444,  all  citing  the  principal  case. 

Thb  principal  case  is  also  gttxd  in  Stone  v.  Wood^  16  IlL  163,  per  Scates,  J.,. 
dissenting,  to  the  point  that  judgments  are  conclusive  upon  parties  and  privies,, 
and  those  deriving  title  through  them,  upon  the  matters  investigated  and  in- 
volved in  the  issues  in  the  particular  cause;  and  (p.  184)  to  the  point  thai 
sureties  on  administration  bonds  may  appeal  from  judgments  on  settlement 
of  administrators'  accounts;  in  Hanna  v.  Yoeum,  17  Id.  388,  to  the  point  that 
county  courts,  though  not  of  inferior,  are  of  limited  jmnsdiction  in  many  rs- 
apects,  but  their  judgments  are  final  or  conclusive  on  all  matters  withia 
them;  and  see  also  Seam  v.  Lynehf  7  HI.  App.  168* 


Wabben   v.  President  etc.  op  the    Tow  of 

Jaoksonville. 

[15  IXAnfOis.  336.] 

PuBUO  is  Ever-exibtino  Grantee,  capable  of  taking  dedicatioos  for  pub* 
lie  uses,  and  its  interests  are  a  sufficient  consideratton  to  aapport  thenu 

Hods  op  Makuvg  Dedications  to  Pubuc  is  Immaterial:  the  intention 
of  the  party,  manifested  by  express  consent  or  acquiescence  in  the  user» 
will  govern  in  determining  whether  it  be  a  dedication. 

pRiviss  IN  Estate  are  Bound  to  Same  Extent  as  Grantobs,  by  desda> 
and  acts  under  them;  and  it  is  not  within  the  power  of  either  to  resnme- 
a  grant  to  the  public  after  the  public  have  entered  upon  the  use  desigi^ 
nor  while  it  is  so  used. 

DnD  OAN  not  be  Delivered  and  Aooxpted  Partiallt,  for  the  purpoea 
of  conveying  title  to  the  grantee,  and  yet  so  as  not  to  give  effect  to  it» 
conditions,  recitals,  and  limitations. 

ImnBUcnoN  is  Faulty  in  Assuming  Title  in  Plaintivf,  when  that  is  th» 
question  in  controversy. 

FR18UMPTI0N  or  Deltvert  and  Aooxptancb  of  Deeds  Duly  AcBarowL- 
BiMiED  AND  RECORDED  WILL  BE  INDULGED  IN,  and  that  parties  atuit 
privies,  as  well  as  the  public,  are  acquainted  with  their  oontenta.  Who> 
ever  questions  any  of  these  facts  must  assume  the  burden  of  proving  theou 

BlQBT  BY  PRESORIFnON  CAN  NOT  BE  RaISBD  AGAINST  OwNBB's    CONSENT;. 

but  the  use  may  be  so  long  unobjected  to  as  to  anthoriEs  the  finding  ofr 
an  impUed  oonsent»  and  to  raise  the  presumption  of  oonssnt*  and  even  of 
granti 
QwKEBLAL  IxmuM  Onlt  CAM  BE  PLBADED  IN  EjBCXMiHT,  Under  the  Illinola- 
R.  8.,  p.  206»  sec.  17;  bat  the  same  matter  may  be  given  in  evidenea  there* 
mder  ■•  in  the  oommon-law  action  of  ejeotment^  esoept  proofs  of  soma* 
fiotituNis  matters  which  are  abolished. 


Dec.  1858.]  Warren  v.  Jacksonvilus.  611 

IlOrBBVNCX    ESTABUSHUrO    RiOBT    OT   WaT    IK    PUBUO   OTXB   UNDIGLOfllO 

Land  gak  not  bb  Dxdugkd  from  tbe  mera  twvel  acroM  it  by  the  pob- 
lio  withont  objection  from  the  owner. 

Ejbotmbnt.    The  facts  are  stated  in  the  opinion. 

if.  McConnd  and  W.  Hemdon,  for  the  plaintiff  in  enor. 

Z>.  A.  Smiihf  for  the  defendants  in  error. 

By  Court,  Soatbs,  J.  Warren  brought  ejectment  for  a  piece 
of  land  lying  in  west  half  of  north-east  quarter,  section  20,  town- 
ship 15  north,  range  10  west,  and  described  and  bounded  as 
follows:  '*  Beginning  on  the  north  line  of  the  public  road,  called 
the  state  road,  and  running  east  and  west  across  said  tract  of 
land,  and  at  a  point  where  said  public  road  passes  the  east  line 
of  said  tract  of  land,  and  running  from  thence  west  one  hun- 
dred feet,  more  or  less,  to  the  east  side  of  a  lot  of  land  whereon 
stands  a  small  church,  now  called  the  Uniyersalist  church,  and 
from  that  line  thus  described  said  land  extends  north  to  the 
north  boundary  of  said  tract  of  land  of  which  it  is  a  part,  re- 
taining the  same  width  as  the  south  front,  of  one  hundred  feet/' 
Title  is  traced  and  admitted  from  the  United  States  through 
the  patentee  and  Dr.  C&andler  to  Joseph  Duncan,  to  the  prem- 
ises. And  that  in  June,  1841,  the  United  States  recovered  judg- 
ment against  Duncan,  and  that  the  premises  were  leyied  upon 
and  sold  to  Warren  on  the  fifth  day  of  October,  1847,  and  con- 
veyed by  the  United  States  marshal  for  the  district  of  Illinois, 
It  was  also  in  proof  that  on  the  twenty-ninth  of  October,  1836, 
Joseph  Duncan  and  wife  conveyed  one  undivided  fourth  of  a 
piece  of  land  to  Thomas  T.  January,  embracing  so  much  of  the 
above  premises  as  lies  between  the  line  of  Court  street  on  the 
south  and  North  street  on  the  north  (and  called  Railroad 
square),  and  that  in  said  conveyance  was  this  agreement:  ^'And 
it  is  agreed  that  all  of  said  streets,  and  anotJier  street  to  be 
called  Bailroad  street,  are  to  run  through,  and  be  kept  open 
through,  said  square;  but  it  is  agreed  that  if  a  sale  of  any  privi- 
lege can  be  effected  to  the  railroad  company,  for  the  erection  of 
buildings  on  said  square,  it  shall  in  no  case  obstruct  a  street;  the 
proceeds  are  to  be  divided,  one  fourth  to  said  January,  and  three 
fourths  to  said  Duncan,  and  for  all  other  purposes  it  is  agreed 
the  said  square  shall  be  kept  open  for  public  use.'' 

It  was  further  proven  that  on  the  twenty-sixth  of  September, 
1886,  Thomas  T.  Januaiy  and  wife  conveyed  to  Joseph  Duncan 
lots  8,  9,  and  10,  in  Johnson's  addition  to  Jacksonville,  and 
**  also  all  the  interest  which  the  said  January  holds  in  the  rail* 
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road  squaie"  (the  lands  described  in  the  foregoing  deed),  '*  laid 
off  by  said  Duncan  on  the  lands  bought  of  Dr.  E.  Chandler, 
one  half  of  which  was  deeded  by  said  Duncan  to  said  January, 
but  in  reconyeying  his  interests  in  said  square  to  said  Duncan, 
it  is  understood  that  the  said  Duncan  is  to  open  Church  street 
as  far  north  as  lot  No.  21  in  said  Johnson's  addition,  or  to  North 
street,  and  has  full  power  to  close  the  said  square,  or  to  sell  or 
dispose  of  it,  as  be,  the  said  Duncan,  may  think  proper."  It 
was  in  proof  that  Warren  had  seen  this  deed  before  his  purchase. 
That  Duncan  had  a  private  unrecorded  plat  of  these  lands  among 
others,  upon  which  the  premises  were  marked  ''Duncan's." 
That  part  of  the  premises  had  always  lain  open,  and  part  had 
been  used  and  traveled  by  the  public  for  three  years  before  Dun- 
can's death,  and  hitherto,  for  more  than  seven  years,  and  was 
as  much  in  the  use  and  possession  of  the  public  as  streets  by 
working  on  the  same  and  claiming  it  as  such.  In  1835,  a  church 
was  built  on  the  lot  on  the  west,  and  the  lot  on  the  east  side 
was  inclosed. 

The  plaintiff  excepted  to  the  modification  by  the  court  of  his 
seventh  instruction,  which  was  as  follows:  ''The  question  to  be 
determined  by  this  jury  is,  whether  Warren,  or  any  of  the  former 
owners  of  this  land,  has  given  and  dedicated  said  land  to  the 
public,  as  a  public  street  of  the  town  of  Jacksonville;"  and  to 
enable  the  jury  to  find  that  said  gift  or  dedication  has  been 
made,  it  must  be  proved  to  their  satisfaction  that  some  act  has 
been  done  by  some  one  of  said  owners,  "  or  such  an  acquiescence 
in  the  use  of  the  land  by  some  of  them,"  clearly  indicating  the 
intention  to  make  said  land  a  public  street;  and  the  bare  fact 
that  said  land  was  left  open,  and  the  people  traveled  over  it,  is 
not  of  itself  sufficient  to  establish  such  gift  or  dedication. 

The  court  refused  the  following  instructions,  which  was  ex- 
cepted to:  2.  Private  property  can  not  be  taken  for  public  use 
without  due  compensation  first  made  to  the  owner  of  the  same; 
and  this  land,  having  belonged  to  Chandler  and  Duncan,  and 
now  to  Warren,  can  not  be  taken,  and  could  not  heretofore  have 
been  taken,  by  the  incorporation  or  the  people  of  the  town  of 
Jacksonville  and  converted  into  a  public  street,  without  the 
consent  of  said  owners  or  vdthout  first  paying  for  said  land. 

3.  The  deed  from  January  and  wife  to  Duncan,  of  certain  lots 
of  land  in  McHenry  Johnson's  addition  to  the  town  of  Jackson- 
ville,  wherein  January  recites  that  Duncan  is  to  open  Church 
street  as  far  north  as  North  street  in  Jacksonville,  and  without 
saying  how  far  south  said  street  is  to  be  opened  from  North 
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Btreet,  is  not  sufficient  evidence  to  prove  that  Duncan  did  give 
and  dedicate  said  land  to  the  public  as  a  public  street,  commenc- 
ing on  the  south  at  State  street,  and  running  north  to  said 
North  street.  Said  deed  is  not  evidence  of  anything  whatever, 
unless  it  is  proven  that  Duncan  received  said  deed  from  January, 
and  that  said  recital  in  said  deed  was  known  to  Duncan  when 
he  received  the  deed^  and  that  the  same  was  the  result  of  and  in 
pursuance  of  the  contract  and  agreement  made  by  Duncan  with 
January,  as  a  part  of  the  consideration  of  said  deed  and  as  a  part 
of  said  contiBct  in  the  purchase  of  said  lots  of  land. 

4.  The  incorporation  of  Jacksonville  or  the  people,  being  de« 
sirous  to  open  a  public  street  through  the  private  property  of 
any  citizen,  may  do  so  by  laying  out  said  street,  and  having  the 
value  of  the  right  of  way  over  the  land  appraised  by  disin- 
terested  persons,  and  said  value  paid  for,  before  said  street  is 
opened;  but  they  can  not,  because  said  land  is  left  open  by  the 
owner,  enter  upon  the  land  and  without  the  express  consent  of 
the  owner  convert  said  land  into  a  public  street  without  'paying 
for  the  land;  and  length  of  time,  however  long  said  land  may  be 
traveled  over  and  used  without  the  consent  of  the  owner,  is  not 
sufficient  to  establish  said  land  as  a  public  street. 

The  plaintiff  also  excepted  to  the  following  instruction  for  the 
defendant:  If  January  and  wife  made  to  Duncan  the  deed  of- 
fered in  evidence  by  the  defendants,  and  that  at  the  date  of  that 
deed  Church  street  was  opened  from  State  stieet  to  North  street, 
and  has  so  continued  from  that  time  up  to  the  time  of  the  insti- 
tution of  this  suit,  and  hath  during  all  that  time  been  used  by 
the  public  as  a  street,  without  let,  hinderance,  or  objection  of  the 
owners  of  the  land  in  controversy  in  this  case,  that  from  these 
circumstances  the  jury  may  infer  a  dedication  of  the  land  in  con- 
troversy to  the  public,  to  be  used  as  a  street;  and  the  jury  may 
if  they  see  fit  find  a  verdict  for  the  defendants,  notwithstuiding 
the  plaintiff  may  have  established  his  fee-simple  title  to  the  land 
in  controversy. 

The  jury  found  a  verdict  for  the  defendants,  and  a  second  new 
trial  was  refused. 

We  shall  decide  this  case  upon  the  question  of  dedication  by 
January  and  Duncan,  and  to  which  Warren  is  a  privy  by  deriving 
title  through  them,  and  of  which  he  had  both  actual  and  con- 
structive notice.  We-are  of  opinion  that  the  recital  of  the  agree- 
ment in  January's  deed  to  Duncan,  reconveying  the  interest  in 
the  Bailroad  square,  is  sufficient  evidence  of  a  dedication  for 
Church  street,  from  State  street  to  North  street,  when  taken  in 
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oonnection  idth  the  recitals  of  dedications  for  similar  purposes 
in  Duncan's  prior  deed  to  January,  and  the  subsequent  acts  of 
the  public  in  using,  claiming,  and  working  the  same  as  a  street 
for  seven  years,  three  of  which  were  in  the  life  of  Duncan,  to 
authorize  the  jury  to  find  for  the  defendants  to  that  extent 
Duncan  had  agreed,  in  conyeying  this  interest  to  January,  that 
''all  of  said  streets,  and  another  street  to  be  called  Bailruid 
etreet,  are  to  run  through,  and  be  kept  open  through,  said 
Bquare;  and  a  sale  of  any  privilege  to  the  railroad,''  "  shall  in  no 
case  obstruct  a  street,''  and  that  "  the  said  square  shaU  be  kept 
open  for  public  use." 

These  facilities  of  public  easements  of  way  through  the  Bail- 
road  square  may  have  been  of  particular  advantage  to  January 
as  a  lot  holder,  as  well  as  a  general  advantage  to  the  town  and 
community,  and  to  this  end  they  might  constitute  an  essential 
element  of  the  value  of  the  interest  he  acquired  under  the  deed. 
80  again,  when  he  sold  the  same  interest  back  to  Duncan,  with 
ihxee  other  lots,  part  of  the  consideration  seems  to  have  been 
an  additional  easement  of  way  to  the  public  by  extending  Churdi 
street.  This  last  easement  presents  a  more  prominent  considera- 
tion, in  the  fact  that  he  consents  that  Duncan  may  ''  close  the 
said  square,"  and  thereby  destroy  all  the  easements  created  by 
Duncan's  deed  to  him. 

This  street  might  confer  great  value  to  other  lots  of  January, 
as  well  as  be  of  great  advantage  to  him  in  their  use  ai^d  enjoy- 
ment. Taking  the  two  deeds  together,  it  is  very  evident  that 
the  parties  intended  to  increase  the  facilities  of  their  own  enjoy- 
ment of  this  and  other  town  property,  if  they  had  any,  or  to 
add  to  its  value  by  creating  these  streets.  It  would  be  unjust 
to  allow  either  party,  at  pleasure,  to  despoil  the  other  of  these 
advantages,  or  to  reclaim  them  of  the  community  after  a  long 
use  and  enjoyment  under  such  an  appropriation  for  their  bene- 
fit: McGonnell  v.  Lexington,  12  Wheat.  682.  The  public  is  an 
ever-existing  grantee,  capable  of  taking  dedications  for  public 
uses,  and  its  interests  are  a  sufficient  consideration  to  support 
them:  City  of  Cincinnati  v.  Lessees  of  White,  6  Pet.  431. 

The  mode  of  making  dedications  is  immaterial.  They  are  not 
within  the  statute  of  frauds,  and  are  good  by  parol:  Godfrey  v. 
CUy  of  Alton,  12  111.  36  [52  Am.  Dec.  476].  The  intention  of 
the  party,  manifested  by  express  consent  or  acquiescence  in 
the  user,  will  govern  in  determining  whether  it  be  a  dedications 
CUy  of  CincinnaH  v.  Lessees  of  WhUe,  Godfrey  v.  CUy  ofAUan^ 
supra. 
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Waxren  is  priTj  in  estate  with  Duncan,  and  most  be  bonnd  to 
ihe  same  extent  by  these  deeds  and  acts  under  them,  and  it  is 
not  in  the  power  of  either  to  resume  this  grant  after  the  publio 
bave  entered  upon  the  use  designed,  nor  while  it  is  so  used. 

We  see  no  solidity  in  the  objection  that  the  deed  contemplated 
a  future  act  of  Duncan  to  make  a  dedication.  The  acceptance 
of  the  deed  we  think  sufficient  to  dedicate,  or  at  least  to  sustain, 
a  yerdict  so  finding.  That  Duncan  accepted  the  deed,  we  are 
not  at  liberty  to  doubt  from  the  proofs.  We  find  this  deed  on 
record,  the  land  marked  as  his  on  his  private  map,  and  the  publio 
using  the  land  as  a  street,  some  years  before  his  death. 

To  defeat  the  dedication  upon  the  ground  of  non-acceptance 
of  the  deed  would,  indeed,  be  to  defeat  the  title  of  Duncan  un- 
der it.  If  the  deed  has  not  been  delivered  and  accepted,  it  is 
inox>eratiTe.  It  might  have  been  delivered  to  a  third  person 
and  accepted  as  an  escrow.  But  it  could  not  be  delivered  and 
accepted  partially,  for  the  purpose  of  conveying  title  to  Dun- 
can, and  yet  so  as  not  tc||give  effect  to  the  conditions  and  re- 
citals and  limitations.  We  must,  under  the  proofs,  presume  a 
deliveiy  and  acceptance,  and  consequently  must  presume  Duncan 
cognizant  of  the  contents  of  the  deed. 

The  modification  of  the  seventh  instruction  we  think  correct. 
Such  an  acquiescence  in  the  use  of  the  public  by  an  owner  of  land 
as  clearly  indicates  an  intention  to  dedicate  may  warrant  a  jury 
in  finding  a  dedication  under  the  proofs  in  this  case. 

The  second  instruction  refused  is  fauliy  in  assuming  title  in 
Warren,  for  that  was  the  question  in  controversy*  We  see  no 
other  objection  to  it. 

The  court  have  already  laid  down  and  approved  of  principles 
in  relation  to  the  acceptance  of  the  deed  by  Duncan,  which  mili- 
tate against  the  third  instruction  refused  by  the  court.  We 
must  indulge  the  presumption  that  deeds  duly  acknowledged  and 
recorded,  have  been  delivered  and  accepted,  as  well  as  executed 
by  the  vendor,  and  parties  and  privies,  as  well  as  the  public,  are 
acquainted  ¥riith  their  contents.  Whoever  questions  any  of  these 
facts  must  assume  the  burden  of  proving  them. 

The  fourth  instruction  should  have  been  given.  It  is  veiy 
broadly  worded,  but  does  not  preclude  the  acquisition  of  a  right 
by  prescription.  A  right  by  prescription  can  not  be  raised 
against  the  consent  of  the  owner;  but  the  use  may  be  so  long  un- 
objected to  as  to  authorize  the  finding  of  an  implied  consent, 
and  to  raise  a  presumption  of  a  consent  and  even  of  a  giant. 
The  instruction  given  for  defendants  is  correct. 


/' 
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It  is  objected  that  this  deed  is  used  by  way  of  estoppel  nnder  the' 
general  issue,  which  is  inadmissible,  and  that  it  should  have  been 
set  up  by  special  plea.  Without  investigating  the  doctrine  of 
special  pleading  in  ejectment,  we  deem  it  sufKoient  to  refer  to 
the  statate  of  our  own  state,  which  provides  that  the  general  is- 
sue only  shall  be  pleaded;  under  which  the  same  matter  may  be 
given  in  evidence  as  under  the  common-law  action  of  ejectment,  | 

except  proofs  of  some  fictitious  matters  which  are  abolished. 
B.  S.  1846,  p.  206,  sec.  17. 

The  verdict  is  not  warranted  by  the  proofs  and  the  law,  for  that 
portion  of  the  land  lying  northward  from  lot  21,  or  North 
street.    This  portion  is  not  included  in  the  dedication. 

The  use  and  occupation  of  this  portion  is  only  about  seveu 
years,  without  any  proof  of  assent  or  dissent.    It  was  over  lands  ^ 

lying  uninclosed  and  in  common.  While  so  much  land  lying 
in  common  in  this  country  remains  free  to  public  uses  and  travel 
until  circumstances  induce  owners  to  inclose,  we  can  deduoe  no 
strength  of  inference  or  conclusion  li^m  mere  travel  across  it  by 
the  public,  without  objection  from  the  owner.  It  is  neither  the 
temper,  disposition,  &shion,  nor  habit  of  the  people  or  custom 
of  the  country  to  object  to  community  enjoying  such  privilege 
until  owners  wish  to  inclose. 

This  use  is  not  shown  to  have  been  adverse,  and  upon  a  claim  of 
it  as  an  easement,  for  it  does  not  appear  that  any  owner  ever  de- 
sired to  use  any  part  of  the  tract  to  which  it  belonged.  We  are  of 
opinion  that  the  prescription  for  a  right  of  way  over  this  portion 
is  not  sustained,  and  that  the  verdict  therefor  is  not  warranted 
by  the  evidence. 

Judgment  reversed,  and  cause  remanded,  with  venire  de  navo^ 

Tbbat,  0.  J.,  concurred  in  reversing  the  judgment. 
Judgment  reversed. 

PxDiOATioN  07  Lahd  TO  PuBLio  Uss:  See  Dmind  v.  BanuMrdt  48  Am.  || 

Deo.  607,  and  CMes  in  note;  Chdfrty  v.  CUy  qf  Alton,  52  Id.  476;  Staceif  v.  Mil- 
ler,  65  Id.  112;  CoU  v.  Sprowl,  66  Id.  696.  The  prinoipal  caae  on  qtiestioii» 
ooQceming  dedication  has  been  cited  as  follows:  in  IQinoU  Ins.  Co.  y.  LiuU-  \ 

/Md,  67  lUi  373,  to  the  point  that  dedication  rests  in  intention;  in  Eee8  ▼.  OUf 
<if  Chicago,  38  Id.  338;  Alvord  ▼.  Ashley,  17  Id.  369,  to  the  point  that  the 
mode  of  making  a  dedication  is  immaterial;  in  Bees  v.  City  of  Chicago,  supra; 
Alvord  V.  Ashley,  supra;  Field  y.  Carr,  59  Id.  201;  Cferber  y.  Orabei,  16  Id- 
221;  Hiner  y.  Jeanpert,  65  Id.  430,  to  the  points  that  a  dedication  may  be 
created  by  express  consent  or  by  acquiescence;  but  while  no  presumptions  or 
inferences  can  be  made  against  those  who  have  neither  actual  nor  constructive 
notice  of  a  user,  every  one  is  presumed  to  know  of  and  notice  the  use  of  a  way 
over  his  lands:  Dhnon  v.  People,  17  Id.  422;  and  mere  travel  over  uninclosed 
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land  withoot  the  a#neira'  objeotioni  will  not  create  a  highway  bj  naer  or  pre- 
ecriptioii:  Hanmmr,  Toffior,  28  Wis.  555,  per  Dizon,  C.  J.,  dltienting;  Hard^ 
imgy.  Jcuper,  14  0&L  648;  MeWUUam§Y.  Morgan^  61  HL  91;  K^Uy.  Twm 
qf  LoffOM,  87  Id.  67. 

Bujvxbt  ov  Deeds  whek  mat  be  Ixvbbbxd:  See  Btukim  t.  SUdds,  50 
Am.  Dea  436,  and  notes  collecting  prior  cases.  The  recording  of  a  deed» 
althoogh  not  conclndre  as  to  its  deliTeiy,  is  strong  eridence  thereof  in  th» 
hands  of  an  innocent  porohaser:  BUglU  ▼.  Sehtnck^  51  Id.  478. 

InsTBUonov  n  Ebboeboub  Which  Asbumbb  Figv  to  be  FBoyBD,  instead 
of  leaving  it  to  the  Jury:  Cromer  ▼.  Kkrhtr^  51  Am.  Dec  724,  and  note. 

The  fbingifal  oaee  was  aieo  oixbd  in  OkieaQO  ete.  B^  ▼•  Hoag^  80  DL 
848,  as  saying  that  a  right  by  prescription  can  not  be  raised  withoat  tho 
consent  of  the  owner;  hot  the  nee  may  be  so  long  nnol^aeted  to  as  to  an* 
thorin  the  ^Ji^MfM  of  mi  famjind  consent^  and  to  raise  a  presompttoo  of 
and  oven  of  gnmtb 
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(4  TwWiWA,  19.] 

ApMimwiUTML  or  Digbasbd  ArroBifST  who  in  his  life-tiiiie  agroed  to  do- 
food  a  oortain  mdt  for  five  hondred  dollars,  hot  who  died  before  oobi- 
pleting  taid  defenae,  may  recover  from  the  defendant  aa  mach  ao  aoch 
aervioee  are  worth.  In  soch  a  ease  the  action  ia  not  upon  the  oontnot^ 
bat  upon  the  implied  promiae. 

Iv  Okdxb  to  Rsootxr  IK  AflsimFsiT  FOK  Pakt  Pxbvokmancs  of  Divna- 
BLi  GoNTBACT,  it  la  Dot  neoeeaary  that  the  ccmtractoe  ahonld  have 
wrongfully  refoaed  to  restore  to  the  contractor  what  he  has  received 
nnder  the  contract.  Snch  recovery  may  be  had  opon  contracts  for  per- 
sonal services,  where  it  would  be  impossible  to  place  the  partiea  •»  aUUm 
quo. 

BSOOYKBT  IN  ASBUICPSIT  FOB    PaRT   PkBFOBMAKOB  OF   EZPBBSS  COMTBACff 

most  In  no  case  exceed  the  contract  price,  or  the  rate  of  it  for  the  part 
of  the  contract  performed. 
In  AflSDifFSiT  upoiv  QuANTUif  Mbbuit  FOB  SxBVioss  FsBFOBiCBD,  the  qnes* 
tion,  "What  were  the  services  rendered  worth?  *'  is  correct,  aa  prima.^Mis 
the  benefit  of  the  party  receiving  the  services  woald  be  measnred  by  their 
worth;  and  the  burden  is  upon  him  to  show  the  contrary. 

AssuMParr.    The  facts  appear  from  the  opinion. 

Newcombj  for  the  plaintiff. 

O'Neal,  for  the  defendant. 

By  Court,  Pebkins,  J.  Assumpsit  by  Smith,  administrator  of 
Sweetser ,  against  Coe,  for  work  and  labor,  etc. ,  performed  for  the 
latter  by  Sweetser,  in  his  life-time.  The  cause  was  Med  by  the 
court  upon  the  general  issue,  and  a  judgment  was  rendered  for 
ttie  plaintiff  for  one  hundred  and  seventy-fiye  dollars. 

Three  special  pleas  were  filed  by  the  defendant,  and  set  asids 

61S 
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bj  the  court  on  the  motion  of  the  phiintiff ;  but  they  raised  no 
jpoint  in  the  defense  of  which  the  defendant  could  not  haTe 
4iTaiIed  himself  imder  the  general  issue,  and  the  action  of  the 
-eowri  in  reference  to  them  was  consequently  immaterial. 

The  facts  in  the  case  shortly  stated  are,  that  Ooe  employed 
Sweetser,  a  lawyer,  to  defend  a  suit  at  law  for  him,  agreeing 
to  pay  him  for  so  doing  five  hundred  dollars.  Sweetser  labored 
in  the  defense  for  a  time,  but  died  before  the  suit  was  deter- 
mined, and  Coe  employed  another  lawyer  to  continue  the  de- 
fense. This  suit  is  by  Sweetser's  administrator  against  Ooe,  not 
upon  the  contract,  but  upon  the  quantum  meruii^  to  recover  from 
Ooe  the  amount  that  Sweetser's  services  were  worth  to  him.  It 
is  contended  that  the  suit  can  not  be  sustaiued  because  the  con- 
tract for  the  service  was  entire,  and  the  service  has  not  been 
fully  performed.  There  are  numerous  authorities  that  sustain 
this  position.  They  decide  that  in  the  case  of  an  entire  contract 
there  can  be  no  division  or  apportionment:  CuUer  v.  Powell,  6 
T.  B.  820,  in  which  the  administrator  of  a  sailor  who  had  con- 
tracted to  perform  a  voyage  for  a  certain  sum,  and  died  before 
its  termination,  was  denied  the  right  of  recovering  anything  for 
the  part  performed,  may  be  regarded  as  a  leading  case.  Kent 
says,  at  common  law,  '*  if  a  servant  was  hired  for  the  month  or 
year,  and  the  service  ceased  within  the  time,  there  was  no  appor- 
tionment of  wages  for  the  actual  time  of  service,  though  the 
rule  operated  in  some  cases  most  unjustly:''  8  Kent's  Com.  471, 
note. 

In  some  courts,  however,  this  doctrine  seems  to  have  been 
doubted,  if  not  denied.  Kent  to  the  observation  above  quoted 
adds: "  The  old  rule  is  now  held  to  be  relaxed,  and  wages  it  is  un- 
derstood may  be  apportioned,  upon  the  principle  that  such  is  the 
reasonable  construction  of  the  contract  of  hiring:  Lawrence,  J. ,  in 
CuUer  V.  PoweU,  gupra;  McChire  v.  PyaU,  4  McOord,  26;  BacoiY. 
PameU,  2  Bail.  424."  And  Judge  Story,  in  Brooks  v.  Byam,  2 
Story,  525,  decided  in  1843,  seems  to  think  the  maritime  law 
should  have  been  applied  to  give  a  different  decision  in  Cutter  v. 
Powell.  He  says:  "  The  case  of  CuUer  v.  Powell,  6  T.  B.  820, 
is  directly  in  point;  although  I  entertain  considerable  doubt 
whether  by  the  maritime  law  the  contract  in  that  case  was  not 
divisible." 

But  the  present  suit  is  not  upon  the  special  contract,  and 
does  not  seek  to  recover  the  sum  stipulated  in  it,  or  any  appor- 
tionment of  it,  but  it  is  upon  a  common  count  in  aasun^psU,  for 
the  purpose  of  recovering  from  Ooe  the  reasonable  worth  of 


620  GoE  V.  Smitu.  [IndiBnat 

Sweetser's  serrioeB  to  him,  uid  rests  on  the  principle^  as  laid 
down  by  Judge  Dewey  in  Lomaxr.  Bailey,  IBlacki.  699,  "Uiat  ■ 

where  one  party  to  a  special  entire  contract  has  not  complied  | 

with  its  terms,  bat  professing  to  act  under  it  has  done  for  or 
delivered  to  the  other  party  something  of  value  to  him,  which  | 

he  has  accepted,  no  action  will  lie  on  that  contract  for  the  work 
done  or  thin^  delivered;  but  that  the  party  who  has  been  thus 
benefited  by  the  labor  or  property  of  the  other  shall  be  xBspon-^ 
sible  on  an  implied  promise  arising  from  the  ciroumstances,  to 
the  extent  of  the  value  received  by  him." 

This  principle  received  the  sanction  of  this  court  in  the  cas^ 
quoted  from,  in  MUnes  v.  Vanhom,  8  Blaokf.  198,  and  in  Mi> 
Kmney  v.  Springer,  3  Ind.  69;  Bailey  v.  J^pperley,  Id.  72;  and 
MamviUe  v.  McCoy,  Id.  148,  Novembcor  term,  1861,  and  we  ad- 
here to  the  decisions  in  those  cases.  In  Fsnkm  v.  Clark,  11  Yt. 
667,  it  is  decided  that  where  A.  contracted  with  B.  to  labor  for 
him  four  months  from  a  given  day,  at  ten  dollars  per  month ,  and 
to  receive  no  pay  until  he  had  worked  the  four  months,  and  was 
prevented  from  completing  the  four  months'  labor  by  reason  of 
sickness,  he  might  recover  upon  a  quantum  meruii  for  the  ser- 
vices performed;  and  the  case  of  BriUon  v.  Tkimer,  6  N.  H.  481 
[26  Am.  Dec.  713],  is  cited  with  approbation.  This  decision 
the  supreme  court  of  Yermont  reaffirms  in  Beaver  v.  Ifors^,  20 
Vt.620. 

But  it  is  urged  in  this  case  that  the  doctrine  laid  down  in 
Lomax  v.  Bailey,  eupra,  can  only  be  applied  in  cases  where  the 
benefited  party,  on  the  breach  of  the  contract,  wrongfully  fails 
to  restore  to  the  other  party  what  has  been  received  under  it, 
and  thus  to  place  him  in  statu  quo;  and  that  there  can  be  no 
such  wrongful  failure  in  contracts  for  personal  services,  because 
the  parties,  in  such  cases,  can  not  be  placed  in  statu  quo;  but 
the  authorities  will  not  justify  such  an  idea,  for  it  is  not  nec- 
essary to  a  recovery  in  any  case  that  there  should  be  a  wrongful 
refusal  to  restore  to  the  party  in  default  what  has  been  received, 
and  but  few  cases  occur  in  which  such  restoration  can  take  place, 
and  the  party  knows  this  fact  while  receiving  the  part  perform- 
ance. 

In  a  great  majority  of  the  cases  where  there  is  a  special  entire 
contract  for  the  delivery  of  articles  of  property,  such  as  pork, 
hay,  wood,  etc.,  and  in  which  actions  are  sustained,  consump* 
tion,  or  a  second  sale,  takes  place  as  fast,  or  nearly  so,  as  the 
deliveiy,  and  without  the  expectation  that  the  contract  is  to  be 
broken;  so  that  it  is  out  of  the  benefited  party's  power,  and 
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mthout  fault  on  hia  part,  when  the  breach  does  oooor,  to  plaoe 
the  opposite  party  in  the  condition  in  which  he  was  when  he 
entered  into  the  contract;  but  it  is  not  out  of  his  power  to  make 
compensation  for  what  he  can  not  return.  The  case  of  Lomax 
y.  Bailey,  supra,  where  one  party  had  furnished  the  materials, 
or  a  part  of  them,  out  of  which  the  other  had  manufactured  for 
him  machines,  was  one  in  which  the  parties  could  not  be  placed 
in  statu  quo.  It  was  not  in  the  power  of  the  receiver  of  the 
machines  to  restore  to  the  mechanic  his  labor  spent  in  making 
them.  And  it  is  this  reception  and  enjoyment,  with  the  known 
inability  to  make  specific. restoration,  upon  which  an  assumpsii 
is  raised.  The  principle  is  general  in  ita  application;  it  is  com- 
pensation  for  benefit  receiyed  and  enjoyed,  and  not  the  restora- 
tion of  the  specific  article  that  must  tftke  place;  and  the  doctrine 
of  implying  an  assnimpsU  from  circumstances  is  not  new  to  the 
law,  but  is  a  familiar  one.  If  a  man  has  in  his  hands  the  money 
of  another  which,  in  equity,  he  should  pay  to  him,  the  law  will 
imply  an  assumpsit  to  pay  it:  2  Oreenl.  Ey.  87;  And  why  not,  if 
he  has  received  benefit  from  the  property  or  labor  of  another, 
which  in  equity  he  should  pay  for,  imply  an  assumpsit  to  pay 
for  it  ?  He  is  to  pay  no  more  than  the  amount  in  which  he  has 
been  benefited,  and  this  will  be  determined  by  the  jury,  all 
things  being  considered:  the  manner  of  the  breach  of  the  con- 
tract, whether  with  or  without  cause;  the  inconvenience  and 
damages  resulting,  etc.;  and  the  amount  recovered  must,  in  no 
case,  exceed  the  contract  price,  or  the  rate  of  it  for  the  part  of 
the  contract  performed.  This  policy  would  not  permit,  lest  a 
temptation  should  be  held  out  to  break  contracts  in  an  advanced 
stage  of  performance,  in  hopes  of  higher  compensation  than 
might  be  stipulated  for  in  the  contract. 

We  think  the  suit  in  this  case  may  be  sustained. 

The  circuit  court  permitted  witnesses  on  the  trial  to  be  asked 
ihe  question  generally.  What  were  the  services  of  Sweetser,  ren- 
dered in  the  suit  against  Goe,  worth  ?  And  it  is  contended  here 
that  the  court  erred  in  so  doing.  It  is  insisted  the  question 
should  have  been.  Of  what  benefit  were  they  to  Coe?  and  un- 
doubtedly this  latter  would  have  been  a  proper  question;  but 
as  the  court,  on  the  trial,  also  permitted  this  latter  question  to 
be  asked,  and  the  further  question,  what  damage  there  was  to 
Coe  in  Sweetser's  failing  to  complete  his  contract,  we  think  no 
harm  was  done  in  permitting  the  question  objected  to  to  be 
asked.  Indeed,  we  think  it  a  proper  question  to  be  put  in  such 
A  case  by  the  plaintiff,  as  prima  facie  the  benefit  to  the  parij 
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receiying  the  semoeB  would  be  measured  by  their  worth;  and 
it  would  seem  to  be  the  appropriate  business  of  the  defendant 
to  bring  out  the  facts,  in  his  examination,  showing  that  such 
was  not  the  fact  in  the  particular  case. 

On  the  weight  of  evidence  we  can  not  disturb  the  finding  of 
the  court. 

The  judgment  is  affirmed,  with  ten  per  cent  damages  and 
costs. 


Subject  or  AiroBTioNMnfT  or  CovnAcn  ahd  Rsooyzbt  vor  Pabt 

PxRVOBMANCB  THSBBOP  la  treated  at  length  in  note  to  Cuthbat  v.  Kukn,  31 

Am.  Deo.  518.    This  note  says:  "A  familiar  and  weUHMttled  principle  of  tho 

oommon  law  is,  that  an  entire  contract  can  not  be  apportioned;**  bat  on  page 

619:  "In  some  cases  it  has  been  held  that  where,  in  a  contract. of  service,  the 

person  performing  the  service  dies  before  the  time  expires,  tfio  contract  may 

be  apportioned."    So  part  performance  of  a*  contract  of  service  will  entitle 

to  compensation  where  entire  performance  has  been  prevented  by  sickness: 

Oreene  v.  LtTUon^  31  Id.  707.     But  the  general  mle  is  that  a  quantum  meruii 

will  not  lie  for  the  part  performance  of  an  entire  contract:  MarthaU  v.  Jonea^ 

26  Id.  260;  Hofwaard  v.  Leonard^  19  Id.  288,  and  note;  Hdm  v.  ITOvon,  2» 

Id.  836,  and  note.    Generally,  when  party  is  entitled  to  recover  ap(m  a 

fnomtum  fMTuU  tor  the  part  performance  of  a  contract,  see  Merrill  v.  Ithaca 

and  Owego  R.  R.  Co.,  30  Id.  1.30,  and  note;  GUnum  v.  ffaU,  34  Id.  700; 

Porter  v.  Woods,  39  Id.  153;  EUdridge  v.  Rowe,  43  Id.  41,  and  note;  Tom 

RensBelaer  v.  Bradley,  45  Id.  451.    The  principal  case  is  cited  and  followed  in 

Major  v.  McLetUr,  4  Ind.  591,  where  the  court  held  that  where  an  attorney 

agreed  with  A.  to  bring  snit  to  have  a  deed  set  aside,  and  A.  agreed  to  pa^ 

odd  attorney  one  hundred  and  fifty  dollars  if  the  deed  was  so  set  aside,  but 

to  give  him  nothing  if  the  deed  was  not  annulled,  and  the  court  set  it  aside 

as  to  part  of  the  property  and  sustained  it  as  to  the  balance,  the  attorney 

was  entitled  to  recover  in  a  qnantiwn  merml  as  much  as  his  services  were 

worth,  not  exceeding  the  contract  price.    It  is  cited  to  a  similar  propositioa 

in  Rkks  v.  Tales,  5  Id.  117;  Wheally  v.  Miscai,  Id.  142;  Pformnu  v.  McKibben^ 

Id.  283;  MUU  v.  RUey,  7  Id.  138;  CoinoeU  v.  Snuth,  8  Id.  530;  Becker  v. 

Becker,  9  Id.  499;  Swank  v.  NuAoU,  20  Id.  201;  see  also  Presideni  eUs,  v. 

Brinkmeper,  12  Id.  860;  Hunter  v.  Leaviti,  36  Id.   146.     The  prindpal 

case  is  also  cited  to  the  point  that  the  contract  price  is  the  proper  messnrs 

of  damages  in  such  actions,  in  StanOer  ▼•  WkUdoek,  12  Id.  838;  Wokott  ^ 

Teager,  11  Id.  87;  and  in  OatUng  v.  Newell,  9  Id.  579,  to  the  point  that  it 

Is  not  necessary  for  the  plaintiff  in  such  case  to  place  the  opposite  party  in 

ataiuauOm 


Wbight  v.  Bbowv. 

14  Iwiuw,  M.] 

OwvxBS  ov  Flat  Boat  Moored  to  Saoas  oaa  reoofvr  daum^tm  tnm 
the  Ofwnars  of  a  steamboat  for  the  destruction  of  Mid  flat  boat» 
oaused  by  waves  oooasioned  by  said  steamboat  going  too  near  Ihaieto^ 
under  a  full  head  of  steam,  and  out  of  the  usual  ^^*»*«*»^l, 
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It  n  No  DtswtOKM  to  Action  fob  WASHiNa  Flat  Boat  tbom  itb  Moob* 
mo8  and  oansing  its  destraotion,  on  the  part  of  a  steamboat  oat  of 
the  luraal  channel,  and  under  a  full  head  of  steam,  to  say  that  if  th» 
flat  boat  had  been  tied  to  the  shore  in  an  ordinarily  secure  manner  ii 
wonld  haye  escaped  injury. 

WmufcB  Wbonofitl  Act  Immbdiately  Causivo  Ivjubt  is  the  work  and 
fanlt  of  one  party  alone,  he  shall  be  liable  for  it,  although  such  dam- 
age be  increased  or  entirely  result  through  some  preyions  neglect  of 
the  other  party. 

Bbbob  to  the  JefiSerson  circuit.  The  facts  appear  from  flia 
opinion. 

MarshaU  and  Sullivan,  for  the  plaintiff. 

Dunn  and  Hendricks,  for  the  defendant. 

By  Oonrt,  PKBKiirs,  J.  Brown,  the  owner  of  a  flat  boat, 
brought  an  action  against  Wright  and  others,  the  owners,  etc., 
of  the  steamboat  Wisconsin,  alleging  that  while  his,  said  Brown's, 
flat  boat  was  moored  at  the  wharf  in  the  city  of  Madison,  on 
the  Ohio  riyer,  laden  with  a  cargo  of,  etc.,  of  the  value,  etc.,  th» 
defendants  carelessly  ran  said  steamboat  past  said  fiat  boat, 
under  a  much  greater  head  of  steam  than  usual,  and  out  of  th» 
ordinary  channel,  thereby  producing  waves  of  such  violence  and 
so  near  to  said  fiat  boat  that  it  was  forced  from  its  moorings, 
thrown  upon  a  post  on  the  shore,  broken,  sunk,  etc.,  to  tti» 
damage,  etc. 

Plea,  the  general  issue.  Jury  trial.  Verdict  and  judgment 
for  the  plaintiff  for  two  hundred  and  forty  dollars  and  costs. 

The  evidence  upon  the  record  shows  that  BroWn  had  a  fiai 
boat  at  the  Madison  wharf,  laden  with  hollow  stoneware;  that 
said  boat  was  moored  with  ''  one  anchoring  line,  having  an  an* 
chor  attached,  quartering  up  and  out  into  the  river  &t>m  the 
bow,  a  head-line  almost  straight  up  the  river,  and  a  breast-line 
to  the  shore/'  and  was  in  charge  of  one  Montgomery;  that  said 
boat  had  been  lying  at  the  wharf  for  some  days;  that  on  the- 
seventeenth  of  December,  and  while  said  fiat  boat  was  so  lying: 
at  the  Madison  wharf,  the  steamboat  Wisconsin,  a  new  boat  just 
finished  at  Madison,  and  lying  at  the  wharf  about  one  hundred 
yards  below  the  fiat  boat,  left  said  wharf  to  make  her  first  trip, 
backed  down  some  one  hundred  or  two  hundred  yards,  and  then 
came  up  under  a  full  head  of  steam,  out  of  the  customary  chan- 
nel for  boats,  and  near  the  Indiana  shore,  in  order,  as  the  evi- 
dence iSy  ''to  show  off,"  whereby  the  waves  were  produced 
which  occasioned  the  destruction  of  the  fiat  boat  and  cargo  ia 
question.    It  further  appears  that  ovexyihing  was  done  that 
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«oiild  be  done,  after  the  injnxy  oooaned,  to  aaye  tbe  flat  boat 
«nd  cargo. 

The  drcnit  judge,  in  hie  instmotions  to  the  jnrj,  said:  **  I 
bold  it  to  be  the  duty  of  the  officers  of  steamboats,  when  aniy- 
ing  at,  departing  from,  or  passing  by  a  binding  at  which  flat 
boats  are  moored,  to  run  and  manage  their  boats  with  a  due 
regard  to  the  safety  of  the  flat  boats.  They  ought  at  such  times 
to  run  their  boats  with  less  velocity  than  usual,  and  carefully 
AToid  approaching  or  passing  so  near  to  the  flat  boats  as  to 
-endanger  their  safety.  On  the  other  hand,  flat  boats  ought  not 
to  be  moored  so  near  to  the  usual  place  of  steamboat  landing  as 
to  render  it  inconyenient  for  steamboats  to  get  in  or  out  without 
<buiger  to  the  flat  boats. 

"  If  you  are  satisfied  from  the  evidence  that  the  officers  of  the 
mrisconsin  were  guilty  of  gross  carelessness  in  running  their 
boat  with  greater  velocity  and  nearer  the  shore  than  was  proper 
under  the  circumstances,  and  so  caused  the  plaintiff's  boat  to 
-aink;  and  axe  also  satisfied  that  if  they  had  run  their  boat  with 
reasonable  velocity,  and  at  a  proper  distance  from  the  shore, 
and  with  reasonable  care,  the  plaintiff's  boat  would  not  have 
been  injured;  you  ought  to  find  for  the  plaintiff,  whether  his  boat 
was  fastened  to  the  shore  and  managed  with  ordinary  care  and 
skill  or  not,  for  in  such  a  state  of  circumstances  the  loss  was  occa- 
sioned by  the  improper  manner  of  running  the  Wisconsin,  and 
would  not  have  occurred  but  for  that,  and  is,  therefore,  wholly 
attributable  to  that  cause." 

To  this  instruction  the  defendant  excepted. 

We  shall  consider  this  case  as  one  of  collision  between  tbe 
vessels;  for  it  must  be  the  same  thing  in  principle  whether  the 
steamboat  ran  upon  the  flat  boat  or  forced  some  other  objeet 
upon  it  to  produce  the  injury;  and  we  must  consider  the  in- 
struction in  its  application  to  the  case  in  which  it  was  given,  as 
presented  by  the  evidence,  all  of  which  is  upon  the  record. 

We  have,  then,  in  short,  this  state  of  facts:  A  flat  boat  is 
tnoored  at  the  Madison  wharf,  perhaps  not  as  securely  as  is 
customary  (though  the  preponderance  of  evidence  is  that  it  was); 
the  steamboat  Wisconsin  is  lying  at  the  same  wharf,  and  had 
been  so  long  and  so  near  to  the  flat  boat  that  she  must  be  pre- 
sumed to  know  the  manner  in  which  said  boat  was  fastened  to 
ihe  shore.  The  steamboat  voluntarily  leaves  the  wharf,  backs 
down  to  a  point  some  three  hundred  yards  below  the  flat  boat, 
and  then  comes  up,  contrary  to  the  usual  custom  of  boats  on 
the  river,  and  wrongfully,  under  a  full  head  of  steam,  out  of  the 
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Tegular  ohaxme!,  and  near  to  the  flat  boat,  producing  a  collision 
or  vaves  by  which  said  flat  boat  is  destroyed,  though  all  proper 
•efforts  are  made,  at  the  time,  by  the  person  in  charge,  to  saye 
it  and  to  diminish  the  damage  occasioned  by  the  collision;  and  the 
•question  is.  Can  the  owners  of  the  steamboat  say,  in  answer  to 
a  suit  for  damages,  that  if  the  flat  boat  had  been  tied  to  the 
«hore  in  an  ordinarily  secure  manner,  it  would  have  escaped  in« 
jury  ?    It  seems  to  us  that  they  can  not.    - 

By  the  maritime  law,  where  a  collision  happens  and  both  boats 
are  in  fault,  the  injured  or  the  more  injured  boat  recoyers  of  the 
other  an  amount  that  will  equalize  the  loss  between  them.  At 
common  law,  howeyer,  the  general  principle  is,  that  a  jMurty  can 
not  recoyer  anything  for  an  injuiy  which  his  own  fault  directly 
contributes  to  produce:  HaldermanY.  BeckurUh,  4  McLean,  286; 
Sircvi  y.  Foster ^  1  How.  89.  But  there  is  a  class  of  cases  es- 
tablishing this  doctrine,  that  where  the  wrongful  act  immedi- 
ately causing  the  injuiy  is  the  work  and  through  the  fault  of 
one  party  alone,  he  shall  beliable  for  it,  eyen  though  the  damage 
«uch  act  occasions  may  be  increased  or  entirely  result  through 
6ome  preyious  neglect  of  the  other  party  in  respect  to  the  thing 
injured;  and  especially  if  the  party  committing  such  wrongful 
act  knows,  at  the  time,  of  the  preyious  neglect  of  the  opposite 
party.  We  notice  a  few  of  these  cases.  Davies  y.  Mann,  10  Mee. 
&  W.  546,  was  this:  The  plaintiff  turned  his  donkey,  fettered, 
into  the  public  highway,  which  was  an  illegal  act.  "The  de- 
fendant's wagon,  with  a  team  of  three  horses,  coming  down  a 
slight  descent  at  what  the  witness  termed  a  smartish  pace,  ran 
against  the  ass,  knocked  it  down,  and  the  wheels  passing  oyer 
it,  it  died  soon  after."  It  was  proyed  that  the  driyer  of  the 
wagon  was,  at  the  time,  some  little  distance  behind  the  horses* 
It  was  held  that  the  plaintiff  was  entitled  to  recoyer  for  the  ass, 
notwithstanding  his  own  wrongful  act  in  turning  it  fettered  into 
the  highway.  ''Were  this  not  so,"  said  Parke,  B.,  "a  man 
might  justify  the  driying  oyer  goods  left  on  a  public  highway, 
or  eyen  oyer  a  man  lying  asleep  there,  or  the  pturposely  running 
against  a  carriage  going  on  the  wrong  side  of  the  road." 

Broumell  y.  Flagler,  6  Hill,  282,  was  as  follows:  Flagler  was 

passing  with  a  flock  of  about  twenty  lambs,  which  he  had 

sold  to  a  droyer..    A  lamb  belonging  to  BrowneU  was  in  the 

highway,  and  joined  the  flock  of  Flagler,  going  with  it  to  the 

yard  of  one  Sherman,  where  the  flock  was  left  for  the  droyer, 

who,  the  next  day,  took  away  the  flock,  Brownell's  lamb  being 

in  it,  to  market.    Flagler  was  held  liable  to  pay  Brownell  for 
Am.  dxo.  yoii.  Lym— 40 
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his  Iamb,  though  he  did  not  sell  it  to  or  receive  anTthiiig  fron^ 
the  droTer  for  it.  Bronsoii,  J.,  in  delivering  the  opinion  of 
the  court,  said  that  there  might  **  have  been  some  slight  degree 
of  negligence  on  the  part  of  the  plaintiff  in  allowing  his  lamb^ 
to  escape  into  the  highway; "  but  still  the  defendant  knowinglj 
drove  avray  the  lamb,  when  he  might  have  separated  it  from 
flock,  and  that  he  was  in  fanlt  for  not  doing  it. 

Inman  v.  Funk,  7  &  Mon.  638  [46  Am.  Dec.  526],  was  a 
of  collision  between  two  flat  boats,  at  the  wharf  at  Louisville. 
The  defendant  carelessly  ran  against  the  plaintiff's  boat,  doing- 
serious  damage.  The  defendant  contended  that  he  ought  not  to- 
be  liable  for  said  damage,  because  the  boat  injured  was  a  vreak 
one,  and  that,  had  it  been  a  boat  of  ordinary  strength,  the  col- 
lision would  not  have  injured  it.  Marshall,  C.  J.,  in  delivering 
the  opinion  of  the  court,  says:  **  The  weakness  of  the  plaintiff's 
boat,  as  it  rendered  it  the  more  liable  to  injury  from  collision^ 
called  for  greater  precaution  on  the  part  of  tiioee  who  knew  the- 
fact.  If  the  defendant  did  not  know  it,  he  was  still  bound  to 
use  the  means  proper  to  prevent  collision,  and  if  it  occurred 
without  the  use  of  such  means  on  his  part,  and  without  &ult  on 
the  part  of  the  plaintiff,  the  greater  damage  consequent  upon 
the  weakness  of  the  boat  must  fall  upon  the  defendant."  So 
we  say  in  this  case,  as  to  any  increased  damage  resulting  from 
the  flat  boat  not  being  tied  as  firmly  to  the  shore  as  it  might 
have  been.  In  the  New  Haven  Steamboat  etc.  Co.  v.  VanderhiU,  16 
Conn.  420,  a  case  of  collision,  where  the  defendant  contended 
the  plaintiff  was  in  fault  in  not  showing  lights,  the  collision 
having  occxured  in  the  night,  the  court  say:  "While,  on  the 
one  hand,  a  party  shall  not  recover  damages  for  an  injury  which 
he  has  brought  upon  himself,  neither  shall  he  be  permitted  to 
shield  himself  from  an  injury  which  he  has  committed,  becauso 
the  party  injured  was  in  the  wrong,  unless  such  wrong  con- 
tributed to  produce  the  injury;  and  even  then,  it  would  seem  a 
party  is  bound  to  use  common  and  ordinary  caution  to  be  in 
the  right.  Lord  Ellenborough,  in  BuUerfield  v.  Ibrreder,  11 
East,  60,  said:  'A  party  is  not  to  cast  himself  upon  an  obstiruo- 
tion  which  has  been  made  by  the  fault  of  another,  and  avail 
himself  of  it,  if  he  do  not  himself  use  common  and  ordinary 
caution  to  be  in  the  right.'" 

The  judgment  is  affirmed,  with  three  per  cent  damages  and 
oosts. 

CoLUSXoirs:  See  note  ti>  BroadweU  v.  Swigeri,  45  Am.  Deo.  51,  where  tbe- 
whole  enbjeot  of  ooUibIoiui  ie  treated  at  length. 
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Macteb  ot  Vissxl  nr  Motiok  is  bound  to  know  that  a  Tenel  at  anchor 
ean  not  get  oat  of  his  way,  and  to  take  meaBores  aooordini^y:  Simpmm  t. 
Hand,  36  Am.  Dec.  231. 

Whekb  Loss  Oocubs  from  Mutual  Nbouobnob,  neither  party  can  ra- 
cover  at  common  law:  Simpson  t.  Hand,  36  Am.  Dec  231. 

Thb  pbincipal  OARi  IS  ciTSD  to  the  point  that  if  the  immediate  caosa  of 
the  loes  complained  of  is  the  act  of  the  defendant,  she  most  be  liable  for  it, 
unless  other  facts  in  the  case  exempt  her,  in  Wright  ▼.  Oii^ff',  6  Ind.  4121$  Tks 
Indianapolis  ilk  Cmdnnnati  R.  R.  Co.  v.  CaldtoeO,  9  Id.  899;  WilUanu  v. 
New  Albany  d:  Salem  R.  R.  Co.,  5  Id.  114.  See  also  PiUsbwrghy  Ft,  Wa^fne, 
df  C.  R.  R.  Co.  ▼.  Kams,  13  Id.  87;  Tnd.  Cent  R.  R.  Co.  r.  Hwidson,  13  Id. 
326;  BvansmOe  4b  C.  R.  R.  Co.  ▼.  Lotodermitt,  15  Id.  120;  LqfUmr.  Vogeti^ 
17  Id.  106;  yeal  t.  SeoU,  25  Id.  448;  The  Terre  HanUB.  R.  Ox  ▼.  Orttiam. 
46  Id.  242. 


State  i;.  WiLLiAifB. 

[4  ZnuvA,  314.] 
iHDiomiNT  lOB  Baonvoro  Usxnuous  iNTBBnrr  upon  a  note  most  state  tha 

place  of  the  execution  of  said  note. 
RuLi  RiQUiBis  THAT  WHEN  CouMTT  IS  Cliablt  Exfrbsbxd  in  the  body 

of  an  indictment,  where  any  positive  fact  is  averred,  it  shoold  be  stated 

to  have  been  done  '*then  and  there,"  and  this  should  bo  repeated  to 

every  material  fact  which  is  issuable  9gid  triable. 

ZHDionoEMT  for  usury.    The  opinion  states  the  fsots, 
Robinson  and  Oooding,  for  the  state. 

By  Court,  Davison,  J.  Indictment  for  usuiy.  The  indict- 
ment alleges  that  the  grand  jurors  of  the  state,  etc.,  impaneled, 
etc.,  to  inquire  for  the  body  of  the  county  of  Crawford,  etc., 
present  that  John  Williams,  late  of  said  county,  on  the  sixth  of 
March,  1849,  did  receive  of  Martin  Hoskins  a  note  of  hand 
executed  by  said  Hoskins,  whereby  he  promised  to  pay  to  the 
said  Williams  twenty-six  dollars  and  forty  cents  one  day  after 
date;  and  that  on  the  twenty-seyenth  of  March,  1861,  the  said 
Williams  did  receive  of  said  Hoskins,  in  payment  of  said  note 
and  the  interest  due  thereon,  in  property  and  work  and  labor, 
the  sum  of  thiriy  dollars  and  fifty  cents;  and  therein,  on  the 
day  and  year  last  aforesaid,  at  and  in  the  county  aforesaid,  did 
unlawfully  and  usuriously  take  and  receive  of  said  Hoskins,  in 
property  and  work  and  labor,  the  sum  of  four  dollars  and  ten 
cents,  in  payment  of  the  interest  due  and  owing,  etc.,  by  virtue 
of  said  note,  that  sum  being  more  than  six  per  cent  per  annum, 
to  wit,  eighty-four  cents  more  than  lawful  interest,  etc.  The 
court,  on  the  defendant's  motion,  quashed  the  indictment. 

There  is  a  fatal  defect  in  this  indictment.     It  doeo  not  allege 
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the  place  where  the  Dote  was  made.  The  rale  is,  "  Where  any 
positiTe  fact  is  averred,  it  shonld  be  stated  to  have  been  done 
*  then  and  there/  after  the  county  has  been  clearly  e^resaed  in 
the  body  of  the  indictment;  and  the  allegation  of  time  and  place, 
'  then  and  there/  should  be  repeated  to  every  material  fact  which 
is  issuable  and  triable:"  1  Ch.  Crim.  L.  198. 

It  seems  to  us  that  the  place  where  the  note  was  made  was  a 
^sitive  fact,  issuable  and  triable,  which  the  state  was  bound 
-to  show.  Whether  the  sum  taken  as  interest  was  or  was  not 
-usurious,  might  depend  on  the  lex  loci  where  the  contract  was 
^executed;  and  it  follows  that  this  indictment  does  not  oontain 
•All  the  facts  requisite  to  constitute  the  offense. 

The  motion  to  quash  was  therefore  correctly  sustained. 
The  judgment  is  afSrmed  with  costs. 

Vnrus  1CU8T  bi  Laid  ur  Couarr  wnnumr  Onuma  wis  Oummmmsi 
People  ▼.  Maikar,  21  Am.  Doo.  122. 


BePLET  V.   SXATB. 

[4  lin>u]iA,a64.] 

It  n  fOB  JuBT  to  Sat  whkther  Eyidekcb  that  defendant  on  a  ainijBe 
oadon  sold  liqaor  in  lees  quantities  than  a  gaUon,  and  soffered  It  to  ba 
drank  in  his  house,  and  that  he  had  bottles  of  different  kinds  of  liquor 
usual  in  retail  establishments,  is  sufficient  to  sustain  a  prosecution  under 
section  17,  act  of  March,  1853;  and  their  finding  wiU  not  be  disturbed. 

Ddbkdant  Who  Movbs  First  in  Abbbst  or  Judohbbt  can  not  after- 
wards take  the  opinion  of  the  court  below  on  the  sufficiency  of  the  eri- 
denoe  by  a  motion  for  a  new  trial,  unless  he  brings  himself  within  one  of 
tho  recognized  exceptions. 

Ant  Practicb  Bbkmbd  Injubious  to  Public  hat  bb  Dbolabed  NmsAircB 
by  the  legislature,  and  punished  as  such. 

Ooubts  havb  Nothing  to  do  with  Pouot,  necessity,  or  expedieney  of 
a  law.    This  is  a  matter  for  the  consideration  of  the  l^gislatare. 

Appeal  from  the  Hamilton  common  pleas.  The  opinion  states 
the  facts. 

Oarver,  for  the  appellant. 

Chipman,  Bobinson,  Riley y  Ihylor,  and  Cobum,  for  the  state. 

By  Court,  Stuabt,  J.  This  was  a  prosecution  for  a  nuisance, 
under  the  seventeenth  section  of  the  act  of  March,  1863,  rega* 
lating  the  retail  of  spirituous  liquors.  Trial  bj  jury.  Yeidiot 
and  judgment  for  the  state. 
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A  motion  to  quash  made  before  trial  was  coneotly  orermled. 
In  form,  the  prooeedings  are  similar  to  the  case  of  Lindvitte  y. 
State,  3  Ind.  680,  decided  at  the  November  term,  1852;  and  for 
the  reasons  there  given,  are  substantiallj  good. 

There  was  evidence  tending  to  prove  that  Bepley  on  a  single 
occasion  sold  liquors  by  a  less  quantity  than  a  gallon,  and 
suffered  it  to  be  drank  in  his  house.  It  appeared  also  that  he 
had  bottles  of  different  kinds  of  liquor  usual  in  retail  establish- 
ments. It  was  for  the  jury  to  say  whether  this  evidence  was 
sufficient.  Having  so  decided  in  a  matter  peculiarly  within 
their  province  to  decide,  we  think  the  verdict  ought  not  to  be 
disturbed:  Armstrong  v.  State,  4  Blackf.  247. 

There  is  a  technical  point,  well  settled  in  the  books,  but  often 
overlooked  in  practice,  which  would  {restrain  us  from  disturb- 
ing the  verdict,  if  we  were  otherwise  so  disposed.  The  defend- 
ant moved  first  in  arrest  of  judgment.  According  to  the 
authorities,  he  could  not  afterwards  take  the  opinion  of  the 
court  below  on  the  sufficiency  of  the  evidence,  by  a  motion  for 
a  new  trial,  unless  he  had  brought  himself  within  some  of  the 
recognized  exceptions,  which  he  has  not  done.  In  the  order  in 
which  they  were  made,  the  one  motion  was  fatal  to  the  other: 
Sogers  v.  Maxwell,  4  Ind.  243;  Mason  v.  Palmerton,  2  Id.  117. 

The  constitutional  question  so  elaborately  argued  by  counsel 
does  not  arise  in  the  record.  The  seventeenth  section  is  not 
liable  to  any  objection  of  that  kind.  It  is  competent  for  the 
legislature  to  declare  any  practice  deemed  injurious  to  the  pub- 
lic a  nuisance,  and  to  punish  it  accordingly.  This  is  fully  rec- 
ognized in  the  elaborate  liquor  cases  decided  in  Thurlow  v.  0am' 
manwealth,  5  How.  504,  e<  infra. 

Whether  the  law  is  politic  or  expedient  or  neoessaiy,  is  not 
a  question  with  which  the  courts  have  anything  to  do.  That 
lies  between  the  people  and  those  to  whom  they  delegate  the 
temporary  power  of  making  laws.  If  the  act  is  not  a  reflection 
of  public  sentiment,  neither  the  responsibility  nor  the  remedy 
lies  with  the  courts. 

No  inference  is  to  be  drawn  that  the  court  considers  the 
whole  act  constitutional.  There  is  sufficient  in  the  statute,  in- 
dependent of  the  parts  which  counsel  deem  unconstitutiosaly 
to  execute  the  seventeenth  section  and  support  the  judgment  of 
the  court  below:  Clark  v.  EOis,  2  Bhickf.  8;  and  this  is  all 
whieh  the  case  at  bar  brings  judicially  faetoie  xm. 

The  judgment  is  affirmed  with  costs. 
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BviDnrcB  that  DmifBANT  Kept  Bas  wish  BottIi»  in  it  is  admU- 
■ibla  on  the  trial  of  an  indictment  against  him  for  selling  liqnor  withoat  m 
license:  People  ▼.  HtJbut^  47  Am.  Dec  244,  and  note. 

"With  thb  Wisdom,  Sound  Poliot,  akd  Ezpsdixrct  or  a  Law  the 
courts  have  nothing  to  do.  These  are  matters  purely  of  legislative  delihera- 
tion  and  cognizance:**  WynUr  v.  Joniee^  54  Am.  Dec  885. 

Ths  fbinoipal  OAax  I8  oitbd  to  the  point  that  a  motion  in  arrest  of 
Judgment  suspends  a  motion  for  a  new  trial,  in  SmUh  r,  Pcrier,  6  Ind.  429; 
Hard  ▼.  The  Corporation  qfNoblesvUU,  6  Id.  55;  Brown  y.  Clark^  Id.  466; 
Ohritman  v.  Melne^  Id.  487;  OUUepie  v.  StcUe,  9  Id.  381.  It  is  farther  cited 
to  the  point  that  the  legislatore  have  the  power  to  declare  what  shall  consti- 
tnte  a  nuisance,  in  Hackney  ▼.  Stale,  8  Id.  497.  See  also  Beebe  v.  SkUe,  6 
Id.  528^  586,  544;  Mane  ▼.  Staie^  4  Id.  342,  where  the  prindpal  case  is 
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Amsndmxrt-^udomxnt  bt  Nil  Digit  was  entered  agdnit  defandanti 
whose  pleas  had  heen  filed,  but  not  so  entered  by  the  derk.    The  record 

^  was  afterwards  amended,  without  notice  to  plaintiff,  so  as  to  show  that 
such  pleas  had  been  filed.  Held,  that  such  amendment  was  proper;  that 
plaintiff  should  have  taken  advantage  of  his  want  of  notice  by  applica- 
tion to  have  the  amendment  set  aside;  that  in  the  absence  thereof,  the 
plsas  should  be  considered  part  of  the  record;  consequently  the  judg- 
ment by  nil  dieit  was  erroneous,  and  should  be  reversed. 

LWOSLATUIUE  HAS  No  PoWXB  BT  SpICIAL  AcT  TO  QbANT  NeW  TbIAL  of  • 

suit  at  law. 

Assumpsit.    The  opinion  states  the  foots. 
Hester  and  WaUace,  for  the  plaintifiBs. 
Kinney  and  OookinSf  for  the  defendant. 

By  Court,  Pebkins,  J.  Assumpsit  by  the  State  Bank  for  the 
use  of  the  branch  at  Terre  Haute,  against  John  Young  and 
others,  upon  a  promissory  note  payable  at  said  branch.  Judg- 
ment below  for  the  plaintiff,  September,  1841. 

In  1845  the  legislature  of  the  state  paseed  an  act  granting  a 
new  trial.  The  circuit  court  held  said  act  unconstitutional,  and 
refused  to  hear  the  new  trial.  Before  considering  this  point, 
another  will  be  noticed. 

The  judgment  in  the  case  upon  the  trial  had  was  entered  aa 
one  by  nil  dicU,  no  defense  appearing  to  have  been  interposed. 
Sube^uently  the  record  was  amended,  on  the  motion  of  the 
defendants,  in  the  absence  of  the  plaintiff,  so  as  to  sh  iw  that 
the  plea  of  the  general  issue  and  several  special  pleas  ware  filed, 
upon  which  issues  at  law  were  formed.    It  is  objected  that  said 
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amendment  was  illegally  made.  This  objection  has  already 
been  answered.  When  this  cause  was  before  us  upon  the  chan- 
cery side  of  the  count,  it  was  decided  that  the  court  below  had 
(power  to  make  the  amendment.  See  the  case  of  The  State  Bank 
T.  Young,  2  Ind.  171  [52  Am.  Dec.  501].  It  is  there  laid  down, 
that  "what  the  bill  says  as  to  the  entry  made  in  the  record 
velatiye  to  the  filing  of  the  pleas  is  not  material.  The  pleas 
were  on  file  among  the  papers  in  the  cause,  but  the  clerk 
tiad  omitted  to  make  an  entry  of  their  being  filed.  The  court 
of  law  surely  could  have  that  misprision  amended  at  any  time 
when  proper  application  was  made.  If  the  amendment  was 
objectionable  for  the  want  of  notice  to  the  bank  of  the  motion, 
as  is  insisted  upon  by  her  counsel,  she  should  have  applied  to 
the  court  of  law,  on  that  ground,  to  set  the  amendment  aside." 

No  such  application  appears  to  have  been  made,  and  the  pleas 
tnust,  therefore,  be  considered  a  part  of  the  record  of  the  cause. 
This  being  the  case,  the  judgment  by  nU  dicity  those  pleas  being 
undisposed  of,  was  clearly  erroneous,  and  must,  for  this  cause, 
'he  reyersed:  Tipton  ▼.  Cummins,  6  Blackf.  571;  Maddox  y.  PuU- 
dam.  Id.  205. 

We  now  return  to  the  point  passed  by,  though  it  has  become 
Smmaterial  in  the  case. 

The  circuit  court  did  right  in  refusing  to  hear  the  new  trial 
granted  by  the  special  act  of  the  legislature.  The  legislature 
does  not  possess  the  power  to  grant  a  new  trial  in  a  suit  at  law. 
The  constitution  of  Indiana  has  always  contained  the  following 
proyision:  "  The  powers  of  the  goyemment  of  Indiana  shall  be 
diyided  into  three  distinct  departments,  and  each  of  them  be 
confided  to  a  separate  body  of  magistracy,  to  wit:  those  which 
are  legislatiye  to  one,  those  which  are  executiye  to  another,  and 
those  which  are  judiciary  to  another;  and  no  person  or  coUec* 
tion  of  persons  being  of  one  of  these  departments  shall  exercise 
iany  power  properly  attached  to  either  of  the  others,  except  in 
rthe  instances  herein  expressly  permitted." 

There  is  no  section  of  the  constitution  permitting  the  legis- 
lature to  grant  new  trials.  The  granting  of  a  new  trial  is  a 
Judicial  act,  and  in  this  state  controlled  by  settled  rules  of 
Jaw.  If  an  inferior  court  should,  in  any  giyen  case,  exercise 
-the  power  to  giant  new  trials,  in  yiolation  of  these  settled  rules, 
4biB  court  would  set  aside  the  grant,  and  leaye  the  judgment 
jwndered  imaflbcted. 

'Saw,  the  oonstitution  abore  quoted  says  the  legislature  shall 
mot  perform  a  judicial  aoi.    The  granting  of  a  new  trial,  wa 
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haye  seen,  is  a  jadioial  act.  Therefore,  the  l^gialatiire  can  not 
grant  a  new  trial. 

And  it  is  a  power  that  should  not  be  possessed  faj  the  legis- 
lature in  its  legislative  capacity;  because  in  that  capaciiy  it 
would  not  be  governed  by  legal  rules.  In  govemments  wherfr 
the  constitution  converts  the  legisLiture,  on  some  occasionB  and 
for  some  purposes,  into  a  court,  while  that  body  is  thus  acting,, 
it  is  governed  by  the  same  rules  and  restroiued  in  its  action  by 
the  same  authorities  as  are  courts  of  law.  Not  so  where  it  acta 
simply  in  its  legislative  capacity;  and  to  permit  it  to  dispose  of 
judicial  questions  in  that  capacity  would  be  in  the  highest 
degree  dangerous  to  the  rights  of  the  individual  members  of  ib» 
community. 

It  has  already  been  solemnly  decided  by  the  highest  court» 
of  the  Union  that  the  legislature  of  a  state  can  not  pass  ap- 
praisement and  stay  laws  that  shall  embarrass  and  postpone  ih» 
coUection  of  debts  beyond  the  time  allowed  by  the  law  of  the^ 
contract,  on  the  ground  that  such  legislation  impairs  the  ob- 
ligation of  contracts.  But  if  the  legislature  may  grant  new^ 
trials  (id  libitum,  it  can  forever  prevent  the  collection  of  debts. 
It  could,  at  pleasure,  wipe  out  every  judgment  in  the  state* 
Possessed  of  such  a  power,  that  of  passing  stop-laws  would  not 
be  sought  for. 

The  judgment  is  reversed  with  costs.    Cause  remanded,  eio» 


Amending  Judouxnt,  whsn  can  bb  Donb:  See  the  following  oaMsand 
notes:  Atkins  v.  Sawyer,  11  Am.  Dec.  188;  BramleU  v.  PickeU,  12  Id.  350^ 
BpeetTt  JEx'r  v.  Hann,  15  Id.  78;  OiUb  v.  PraU,  26  Id.  170;  SmUh  v.  Eedhu^ 
44  Id.  429;  MUU  v.  Lumpkin,  Id.  677. 

Act  or  Lsoislaturb  Awabdino  New  Trial  in  an  action  which  haa  bee» 
decided  in  a  oonrt  of  law  ia  an  exeroiae  of  jodidal  power,  and  operatea  ratio- 
apectively;  it  ia  therefore  void:  MerriU  v.  Sherburne,  8  Am.  Dec  6^  and 
note. 

Thb  prinoipal  case  is  citbo  in  Beebe  v.  Stale,  6  Ind.  51G»  where  tho- 
conrt  Bay:  **  The  qneation  whether  a  law  is  in  conflict  with  the  conatitntiai^ 
or  not,  and  whether  a  thing  is  a  nniaance  or  not,  and  hence  liable  to  forfeit* 
nre,  are  Judicial,  and  to  be  finally  determined  by  the  ooniia  alone;"  and^ 
again,  at  pagea  528,  629,  the  principal  caae  ia  cited,  and  the  qneation  of  con* 
atitntionality  of  acta  diBcaaaed.  See  alao  Herman  v.  State,  8  Ind.  552.  II 
ia  cited  in  The  Brookvilie  A  O.  Tp.  Co.  v.  McCarty,  Id.  805,  to  the  point: 
that  if  the  record  is  submitted  to  the  aupreme  court  aa  made  up  in  the  court, 
below,  no  motion  which  the  opposite  party  might  have  resiated  having  bee» 
nada  to  atrike  out  anything  objectionable  therein,  auch  'motion  vfhen  mad» 
in  the  aupreme  oonrt  comea  too  Uite.  It  is  further  cited  in  Baker  v.  Cham- 
hen,  18  Ind.  222,  where  the  court  dedde  that  clerical  errors,  or  omissiona  ij» 
a  juBtioe*b  transoripty  ahould  be  allowed  to  be  oorrected  by  the  juatioe,  espe- 
iMljr  when  tiMra  ace  saifioient  papen  on  file  lor  him  tocorraot  or  anMod  bv». 
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Cox  V.  O'RlLEY. 

[4  ImXAHA,  SOB.] 

Whabvinoxiui  akd  Wabehousembn,  uklixb  Ooxmoh*  riAitifcT«»i^  are  re- 
sponsible for  the  loos  of  goods  Intmsted  to  their  oare,  only  where  sud^ 
loss  occurred  through  the  neglect  to  exercise  reasonable  and  ordinary 
care  and  diligence. 

Iir  Acmoir  AOAnrar  Whabfingxb  vob  Valub  ov  Ooodb  received  by  him^ 
and  which  he  failed  to  deUver  to  the  oonsigiiee,  he  must  prove  th» 
property  to  have  been  lost,  or  to  have  passed  oat  of  his  possesston^ 
in  order  to  have  the  court  determine  whether  it  had  been  so  lost  for  the- 
want  of  reasonable  care. 

fiiQuisTiNO  "  A  Lad,"  Who  does  not  Apfxab  to  bb  Aobnt  of  CoKsiONBBy, 
to  notify  said  consignee  that  a  box  was  at  the  wharf  for  him,  or 
proof  that  a  rumor  of  such  fact  had  reached  said  consignee,  will  not 
excuse  a  wharfinger  from  his  neglect  to  give  direct  and  reasonably  prompt 
notice  thereoL 

Ubaox  mat  bb  Pboyed  to  Aid  in  CoNgiifcPmq  Contraot,  or  to  show  th» 
manner  of  discharging  some  duty  or  performing  some  act.  But  the  usage- 
must  relate  to  matters  of  fact,  and  not  to  modes  of  thinking.  It  must 
also  be  shown  to  be  long  continued,  uniform,  and  generally  known. 

UflAOB  IN  GoNmor  with  Plain,  Wblii-bstabli8hbd  Bulb  or  Law  ha* 
no  validity. 

Assumpsit.    The  opinion  states  the  facts. 

Baker t  for  the  plaintjflh, 

Jones  and  Blythe,  for  the  defendants. 

Bj  Court,  Pkbkins,  J.  Assumpmi  by  the  plaintiffs  against  thai 
defendants  for  the  purpose  of  recoTering  from  the  latter  the> 
▼alue  of  a  box  of  goods  which  it  is  alleged  they  received  a» 
wharfingers  and  negligently  lost.  Plea,  non  asgumpsU,  Trial 
by  the  court  without  a  jury,  and  judgment  for  the  defendants.. 
A  motion  for  a  new  trial  was  ovenniled. 

The  evidence  is  upon  the  record;  and  from  it  it  appears  thai 
in  March,  1861,  the  plaintiffs,  Oox,  Bobb  k  Co.,  purchased  of 
a  mercantile  house  in  Cincinnati,  Ohio,  a  bill  of  goods  exceed- 
ing eight  hundred  dollars  in  amount,  which  goods  were  to  be^ 
forwarded  to  the  store  of  said  Cox,  Bobb  &  Co.,  at  Paris,  iik 
Posey  county,  Indiana. 

The  goods  were  packed  in  four  boxes,  and  shipped  on  the  third 
day  of  April,  1851,  upon  the  steamboat  Bay  State,  and  con- 
signed to  Cox,  Bobb  A  Co.,  Paris,  care  of  Morgan  ft  Eaen^ 
EvanaviUe,  Indiana.  Paris  is  situated  some  twexily-fiTe  milea 
hqm  B^Biifville,  in  a  north-^westeily  direction « and  baok  from  th# 
ifver. 
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Hoigaa  ft  Keen  were  wholesale  mardluuiitB  in  Eransnlle,  and 
the  plaintiffw,  Oox,  Bobb  A  Ck>.»  were  costomerB  of  tfaam,  and 
lienpe  took  the  liberty,  without  their  consent  or  knowledge,  of 
faaTiDg  the  goods  in  question  consigned  to  their  care. 

The  defendants,  OlUley  A  Mitchell,  were  wharfingers  and 
forwarding  and  commission  merchants  at  Eransrille,  and  in  the 
habit  of  receiying  goods  shipped  to  Moxgan  &  Keen. 

Three  boxes  of  said  goods  aixiyed  at  ETansTille,  were  dis- 
-charged  upon  the  wharf-boat  of  Taylor  A  Harvey,  and  received 
by  O'Biley  &  Mitchell,  the  defendants,  who,  on  the  twenty-fiist 
of  April,  by  their  clerk,  Mr.  Wheeler,  presented  the  bill  of 
lading  of  the  four  boxes  named  in  it  as  having  been  shipped, 
at  the  store  of  said  Moigan  &  Keen,  and  receiyed  from  them 
Ihe  chaiges  on  said  boxes  for  freight.  Moigan  &  Keen  did  not 
have  the  goods  removed  from  the  boat,  but  suflSared  them  to  re- 
main upon  it  till  the  next  day,  when  the  teams  of  Ckyx,  Bobb  tt 
do.  arrived  and  received  the  three  boxes  for  transportation  to 
Paris,  the  fourth  box  being  still  missing. 

Two  or  three  days  after  this  the  missing  box  was  disehazged 
upon  the  wharf-boat  of  Taylor  &  Harvey,  being  returned  from 
Paducah,  whither,  by  some  agency,  it  had  been  taken.    It  was 
received  by  the  defendants,  O'Biley  &  Mitchell.    Shortly  after- 
wards it  was  missed  again,  and  vnis  unheard  of  for  two  weeks, 
at  the  end  of  which  period  it  reappeared  at  Evansville,  from  a 
trip  upon  the  Wabash,  and  was  placed  upon  the  wharf-boat  of 
ihe  defendants.    The  derk  of  said  whaif-boat,  soon  after,  in- 
iormed  **  a  lad  "  employed  about  the  store  of  Morgan  &  Keen, 
Imt  in  what  capacity  does  not  appear,  though  it  was  proved  that 
it  was  not  his  business  to  receiye  or  deliver  goods,  that  the 
missing  box  had  arrived,  and  requested  him  to  notify  his  em- 
j>loyer8  of  the  fact;  but  he  did  not  know  whether  the  request 
was  complied  vrith.    The  box  remained  on  the  outer  guard  of 
ihe  wharf-boat  for  five  days.    Morgan  &  Keen,  vrithin  a  day  or 
two  after  its  arrival,  had  information  that  the  box  v^as  upon 
«aid  boat,  but  from  what  source  the  information  was  derived  is 
not  shown.    On  one  occasion  O'Biley  directed  a  drayman  to 
take  said  box  to  Moigan  ft  Keen,  and  he  promised  to  do  sl 
after  he  should  have  attended  to  a  steamboat  that  vms  about 
landing  at  some  point  not  designated  in  the  port  of  Evans- 
ville.   When  he  returned  for  the  box  he  v^as  unable  to  find  it 
tt  does  not  appear  that  he  made  any  inquiry,  but  simply  a  seaieh 
hy  himself  for  the  box,  which  proved  fruitless.    The  record 
discloses  nothing  further  as  to  what  became  of  it. 
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It  was  piOTed  ''  that  the  practice  on  the  wharf-boat  of  the  de- 
fendants was,  that '  town '  freight  was  receiyed  by  the  defendants, 
but  not  stored  on  the  wharf-boat  unless  especially  directed  by 
the  owner  or  consignee,  in  which  case  regular  conunissions  at 
<»ne  dollar  per  ton  were  charged;  that  defendants  advanced  the 
freight  on  town  freight,  for  which  advances,  and  for  the  trouble 
of  receiving  the  freight,  defendants  charged  commissions^  but 
nothing  was  charged  for  storage,  the  owners  or  consignees  being 
advised  immediately  of  the  receipt  of  their  freight  at  the  wharf; 
and  that  after  such  notification  defendants  did  not  consider 
themselves  liable  for  the  safety  of  freight;  but  frequently  they 
notified  the  drayman  of  the  owner  or  consignee  of  the  arrival  of 
the  goods,  and  that  the  aboTO  mode  as  to  tovm  freight  was  the 
eustom  with  the  other  forwarding  and  receiving  merchants  on 
the  wharf;  that  in  rainy  weather  town  freight  reoeiTed  by  the 
defendants  usually  remained  on  the  boat  until  the  owner  or  con- 
signee was  informed  of  its  arrival,  but  when  the  wharf-boat  was 
filled  with  other  freight,  or  the  weather  was  good,  town  freight 
did  not  remain  on  the  wharf-boat,  but  was  rolled  through  it  to 
the  wharf,  where  it  remained  till  removed  by  the  ovmers;  and 
that  it  was  the  custom  of  all  the  receiving  merchants  on  the 
wharf  not  to  send  up  the  town  freight  by  drays  or  otherwise, 
but  to  notify  the  owners  of  its  arrival.  That  by  town  freight 
was  meant  such  freight  as  was  owned  by  or  consigned  to  citizens 
of  Evaneville.*'    Such  is  the  case  made  by  the  evidence. 

Wharfingers  are  not,  like  common  carriers,  answerable  for  all 
goods  that  may  be  intrusted  to  them  in  their  line  of  business, 
«xcept  such  as  may  be  lost  by  the  act  of  Gk>d  or  the  public 
«nemy.  They  are  responsible  for  losses  only  which  happen 
through  a  neglect  to  exercise  reasonable  and  ordinary  care  and 
•diligence.  They  are  in  the  same  category,  in  this  particular, 
with  warehousemen:  Story  on  Bail.  451;  Thomas  t.  Boston  and 
Providence  B.  B.  Co.,  10  Met.  472  [43  Am.  Dec.  444].  Were  it 
«hown,  then,  by  the  evidence,  that  the  box  of  goods  in  question, 
which  is  traced  to  the  possession  of  the  defendants  as  wharf- 
ingers, had  actually  passed  out  of  their  possession — ^been  lost, 
in  fact,  from  them— we  should  be  called  upon  to  determine 
whether  it  had  been  so  lost  for  the  want  of  reasonable  care  on 
their  part  or  not. 

But  the  evidence  does  not  show  that  it  has  passed  from  the 
possession  of  the  defendants.  It  was  last  seen  upon  their  wharf- 
boat,  and  they  give  no  further  account  of  it.  For  aught  that 
appears,  it  may  have  been  taken  by  them  to  their  own  Iiouaeand 
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appropriated  to  their  own  use.  It  deTolyed  upon  them  to  show 
the  box  out  of  their  possession.  They  might  have  proved  thai 
it  had  been  consumed  by  fire,  crushed  and  destroyed  by  other 
boxes,  etc. ,  thrown  upon  it,  knocked  into  the  ri^er,  or  taken  off 
by  the  hands  of  some  other  steamboat,  etc.;  and  when  suck 
proof  had  been  made,  it  would  have  deyolved  upon  the  plaint* 
iffs  to  establish  that  the  loss,  however  it  might  have  happened^ 
occurred  for  the  want  of  reasonable  care  on  the  part  of  th» 
defendants.  But  they  must  first  clear  themselves  of  the  pos- 
session of  the  property.  A  rule  of  law  that  would  permit  & 
party  to  receive  property,  refuse  to  account  for  it,  and  be  pro- 
tected in  the  refusal  by  a  presumption  that  it  was  lost  would 
work  too  great  and  too  frequent  injustice  to  be  tolerated.  In 
the  case  before  us,  one  of  the  defendants  points  out  the  box  in 
controversy  to  a  drayman.  It  is  then  on  his  own  boat,  in  hia 
own  custody.  At  a  subsequent  hour  the  drayman  calls  to  re- 
ceive the  box,  but  it  is  missing.  No  attempt  is  now  made  by 
the  defendants  to  account  for  its  absence.  It  is  not  shown  that 
any  other  steamboat  had  been  receiving,  in  the  mean  time,  goods 
from  the  wharf -boat  on  which  the  box  was  seen,  and  hence  might 
have  taken  it,  nor  that  any  person  had  been  upon  the  wharf- 
boat  for  any  purpose.  The  naked  facts  simply  appear  that  the 
box  is  at  one  hour  in  the  possession  of  the  defendants,  at  an- 
other it  is  called  for  and  not  found,  and  from  that  time  to  the 
present  remains  unaccounted  for.  The  rule  that  the  party  must 
prove  the  property  to  have  been  lost  may  sometimes  operate 
hardly  on  the  bailee,  but  not  so  often  as  would  the  contraiy 
work  injustice  to  the  owner. 

But  it  is  said  that  usage  at  Evansville  absolves  wharfingers 
from  Uabilify  for  goods  lost  after  notice  to  the  consignee  or 
owner,  and  that  the  defendants  are  brought  by  the  evidence 
within  the  usage.  If  there  be  such  a  usage  at  Evansville,  it  can 
not  bear  upon  this  suit,  for  it  is  not  shown  that  after  the  return 
of  the  missing  box  from  the  Wabash  any  notice  was  given  to 
the  consignees.  The  clerk  of  the  wharf-boat  requested  a  lad  in 
their  employ  to  notify  them.  Without  further  information  about 
this  lady  we  can  not  say  he  was  an  agent  of  the  consignees 
tr  whom  notice,  binding  on  them,  could  be  given;  and  the  derk 
of  the  wharf-boat  did  not  so  regard  him,  for  he  did  not  assoms 
to  give  the  notice  to  him  as  agent,  but  requested  him  rather  as 
agent  of  the  clerk  to  give  the  notice  to  Morgan  k  Keen.  Witb 
this  request  there  is  no  evidence  that  ke  oomfdied.  Tros,  Hor- 
gan  A  Keen  had  information,  by  rumor  or  otherwise,  that  Okm 
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^z  was  at  the  whaif-boat;  but  thqrweze  not  bound  to  act  upon 
Tumor,  and  the  defendants  can  not  avail  themselTeB  of  any  sach 
irregular,  informal  notice  in  excuse  for  their  own  neglect  to  give 
•direct  and  reasonably  prompt  notice. 

But  no  such  usage  as  is  contended  for  is  prored.  A  usage  of 
trade  may  be  proved  to  aid,  in  a  case  of  doubt,  in  construing  a 
-contract,  or  detennining  upon  the  manner  of  dischaiging  soma 
•duiy  or  performing  some  act;  but  to  give  it  controlling  effect,  it 
must  be  shown  to  be  a  long-continued,  uniform,  and  generally 
Imown  usage.  It  must  also  be  a  usage  relating  to  matters  of 
fact,  and  not  to  modes  of  thinking  as  to  the  law.  In  this  case 
the  proof  is  simply  that  the  wharfingers,  etc.,  at  Evansville, 
after  notice  given,  etc.,  were  accustomed  to  consider  themselves 
as  not  responsible.  This  amounts  to  nothing.  A  usage  in  con- 
flict with  plain,  well-established  rules  of  law  is  not  admissible 
in  evidence  in  any  case,  and  must  be  disregarded.  We  may  be 
permitted  to  add  the  remark  that  were  the  courts,  by  their  de- 
<sisions,  to  encourage  the  growth  of  these  local  usages,  originat- 
ing generally  in  lax  business  practice  or  mistaken  ideas  of  law, 
they  might  become  as  great  an  evil,  a  source  of  as  much  want 
of  uniformity  in  the  law,  as  was  the  local  legislation  of  the 
past — an  evil  supposed  to  be  eradicated  from  our  political  sys- 
tem by  the  new  constitution. 

For  cases  illustiatiDg  the  law  as  to  proving  usage  and  custom 
to  aid  in  the  construction  of  contracts,  etc.,  see  Ibye  v.  LeighUm^ 
22  N.  H.  71  [53  Am.  Dec.  231];  Edie  v.  Bad  India  Co.,  2  Burr. 
1216;  Bowen  v.  Stoddard,  10  Met.  375;  Hone  v.  MuhuU  Safety 
hut.  Co.,  1  Sandf.  137;  Beime  v.  Dord,  2  Id.  89;  Beats  v.  Terry, 
Id.  127;  Suydam  v.  Clark,  Id.  133;  WM  v.  National  F.  Ins.  Co., 
Id.  497;  Bead  v.  Cfibbs,  3  Id.  203;  Child  v.  Sun  Mui.  Ins.  Co., 
Id.  26;  Howes  v.  Lawrence,  Id.  193;  CiiiMeMf  Bank  v.  Nantuckei 
Steamboat  Co.,  2  Story,  16,  and  cases  there  cited;  and  see  2 
Oreenl.  Ev.  205. 

The  judgment  is  reversed  with  costs.    Cause  remanded,  etc. 

CoMMoir  Cabbixbs  ajtd  Wasuousemjui,  RnPionvK  LiABnims  or.— 
Common  carrier  is  liable  for  all  Ummb  of  gooda  intmated  to  hia  oare,  except 
where  aach  loaa  occara  through  **  the  act  of  God,"  or  the  **irablio  enemy:" 
1  Paraona  on  Coni.  635;  bat  warehonaemen  (Id.  618)  and  wharfingera  (Id. 
622)  are  held  only  to  ordinary  care  and  diligence.  The  entire  anbject  of  the 
liability  of  warehonaemen  for  the  loaa  of  gooda  intmated  to  their  care  is 
treated  of  in  the  note  to  Sckmidi  v.  Blood,  24  Am.  Dec  143. 

(hrns  or  Showiko  Nioxjonrci  is  on  pLAiiinrv  in  an  action  againat  a 
warehonaenum  for  gooda  intmated  to  him,  nnleaa  there  ia  a  total  defanltOA 
hia  part  In  deUvering  or  accoonting  for  the  gooda:  Schmidi  t.  Blood,  24  Am* 
Dao.  143,  and  note  150. 
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UsAOB  OoRTBABT  TO  COMMON  Law  18  OF  No  EwrtOTi  HorrU  V.  Can^m,. 
80  Am.  Doc  510;  see  also  Atwood  v.  lUlkmce  Trang.  (%.,  Si  Id.  503. 

Evidence  of  Usage  ob  Custom  is  Adbossiblb  for  the  parpow  of  moot- 
taining  the  sense  and  understanding  of  parties  by  their  oontFacts,  which  are- 
made  with  reference  thereto:  Scunpaon  v.  Ocmam,  30  Am.  Deo.  578;  see  also* 
Barber  ▼.  Brace,  8  Id.  149;  Thcmpaon  y.  ffamUUmt  23  Id.  610;  Averjf  t. 
Btewari,  7  Id.  240;  KendaU  v.  BuueU,  30  Id.  806. 

The  principal  case  is  cited  by  the  oonrt  in  Harper  t.  Paurndt  10  Ind. 
86,  and  Ada/me  v.  Wtiggoner,  33  Id.  530,  while  dlaconing  the  chanMster  of  a. 
nsage  or  custom  which  would  be  admitted  in  evidence.  See  also  PrSbble  ▼. 
Kent,  10  Id.  328.  It  is  also  cited  in  UrUon  B.  B.  etc.  ▼.  Teaser,  34  Id.  0, 
where  the  court  say  "certainty  is  one  of  the  reqnisitea  of  a  good  custom. *** 
See  further,  as  to  usage.  Spears  v.  Ward^  48  Id.  646s  and  Skigl^  y.  Aiydov 
45  U.  540^  both  olting  the  principal 
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[4  IXDIAXA.  648.] 

Bquitabli  Lcbn.— If  Dbbtob  be  Livino,  Cbeditob  AoQunn  sr  Judg- 
ment a  lien  upon  all  the  real  estate  to  which  such  debtor  has  the  Iqgut 
title,  and  by  judgment  and  execution  he  acquires  a  like  lien  upon  all  the 
personal  property  of  such  debtor.  If  such  debtor  has  equitable  title  to 
either  real  or  personal  property,  equity,  in  aid  of  the  Uw,  carries  along 
the  lien  and  enforces  it  against  such  property.  But  either  the  ]udg> 
ment,  or  judgment  and  execution,  must  first  haye  been  obtained,  in  ordeo 
to  create  the  lien. 

Whebb  Obiginal  Debtob  is  Dead. — ^The  law  is  well  settled  in  Indiana 
that  a  judgment,  eyen  at  law,  need  not  be  obtained  before  going  into 
chancery  for  the  collection  of  the  debt.  The  ground  of  this  JnrisdietioD 
stated. 

Whxbe  Chancbbt  has  JuBiSDionoN,  independent  of  all  oironmstanooa» 
and  in  the  first  instance  for  the  collection  of  a  debt,  the  question  of  sdly* 
ency  or  insolyenoy  could  haye  no  influence  with  the  court  In  the  do> 
termination  of  the  cause. 

Whbbe  Bill  is  Filed  bt  One  Cbeditob,  or  a  few  In  behalf  of  all,  all  ars 
allowed  to  come  in  under  the  decree,  proye  their  claims,  and  haye  thflm 
paid  in  the  course  of  admimstration. 

Bill  Filed  to  Subject  Equitable  Estate  of  Dbobasbd  Debtob  to  tho 
payment  of  a  Judgment  should  make  the  executor  or  administnitor  of 
said  deceased  a  party,  or  if  none  had  been  appointed,  it  should  so  allege. 

Bill  Filed  against  Uit  known  Heibs  should  contain  an  affidayit  that 
such  heirs  are  unknown,  as  required  by  statute. 

Bill  in  chanceiy.    The  opinion  Btates  the  faels. 
Brackenridge,  for  the  plaintiffa, 
Eawe,  for  the  defendants. 
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By  Court,  Pebkznb,  J.  Warxen  Kimball,  in  behalf  of  bimadf 
and  other  creditors,  filed  a  bill  in  ohanoeiy  in  the  Lagrange 
circuit  oonrt,  setting  forth  that  Horace  Thatcher  and  Michael 
T.  Whitney  were  indebted  to  him  in  Ohio,  by  promissoxy  note, 
in  the  sum  of  four  hundred  dollars;  that  about  one  year  after 
the  execution  of  said  note,  to  wit,  in  1838,  said  Whitney  de- 
parted this  life;  that  in  Januaiy,  1889,  judgment  was  obtained 
on  the  note  in  Ohio,  against  the  other  joint  maker,  a  man  desti- 
tute of  all  property,  and  who,  in  1842,  procured  his  discharge 
in  the  United  States  district  court  of  Ohio  as  a  bankrupt;  thai 
Whitney,  deceased,  left  no  property  except  a  tract  of  land  par^ 
ticularly  described,  lying  in  Lagrange  counly ,  Indiana;  that  ha 
left  heirs  whose  names  were  unknown.  He  prayed  a  decree  for 
the  sale  of  the  land,  etc. 

No  affidavit  was  annexed  to  the  biU,  nor  did  it  aU0ge  that  the 
heirs  were  non-residents,  nor  that  no  administrator  had  been 
appointed  on  Whitney's  estate. 

Notice  by  publication  in  a  newspaper,  on  a  return  of  ''  not 
found''  by.  the  sheriff,  was  giyen  of  the  pendency  of  the  suit. 
Default  by  the  defendants.  Creditors  othefr  than  the  plaintiff 
Kimball  were  permitted  to  come  in  and  proTC  their  claims.  Sale 
of  the  land  decreed,  etc. 

To  this  decree  it  is  objected — 

1.  That  the  creditors  had  not  obtained  judgments  upon  their 
daims  before  attempting  to  enforce  their  collection  by  this  pro- 
ceeding. 

Where  the  debtor  is  not  dead,  and  possesses  an  equitable  in- 
terest in  real  estate,  inasmuch  as  by  law  the  creditor  acquires 
by  judgment  a  lien  on  real  estate  in  which  such  debtor  has  the 
legal  interest,  equiiy,  in  aid  of  the  law,  carries  along  the  lien, 
and  enforces  it  against  real  estate  in  which  the  debtor  has  only 
such  equitable  interest.  And  as  by' law  the  creditor  acquires, 
by  judgment  and  execution,  a  lien  on  the  personal  property  to 
which  the  debtor  has  the  legal  title,  equity  enforces  such  lien 
on  the  equitable  interest  of  the  debtor  in  personal  property. 
But  it  does  this  only  where  a  judgment,  which  constitutes  the 
lien  at  law  in  the  one  case,  and  a  judgment  and  execution  in 
the  other,  have  been  obtained. 

Where,  however,  the  original  debtor  is  dead  the  law  is  settled, 
in  this  state,  that  a  judgment,  even  at  law,  need  not  be  obtained 
before  going  into  chancery  for  the  collection  of  the  debt.  In 
Mardin  t.  Dengford,  3  Blackf.  296,  the  court  say:  "  It  is  true 
that  it  is  a  wcdl-settled  general  principle  that  a  party  can  not 
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«pply  to  a  court  of  eqmty,  if  he  have  a  full  and  complete  rem- 
«dy  at  common  law.  To  this  general  and  salutazy  principle 
there  are,  howeyer,  a  few  exceptions,  one  of  which  is,  where  the 
-debtor  is  dead,  and  the  creditor  has  to  proceed  against  his  heirs, 
•executors,  or  administiators.  In  such  cases,  courts  of  equity 
have  concurrent  jurisdiction  with  courts  of  law;  and  the  cred- 
itor may  elect  into  which  court  he  will  go."  See  also  8weny  t. 
Fsrguaon,  2  Id.  129;  O'Brien  ▼.  CouUer,  Id.  421;  Kipper  ▼.  <7&m- 
^^,  Id.  866;  Bryer  t.  OJuue,  8  Id.  508. 

This  jurisdiction  rests  on  the  ground  that  executors,  admin- 
istrators, and  heirs  are  or  may  be  trustees  for  creditors,  and 
hence  are  liable  to  be  called  to  account  in  chanceiy.  And  if,  in 
41  given  case,  a  remedy-exists  at  law  also,  the  two  jurisdictions 
4ire  in  such  case  concuirent. 

2.  The  second  objection  is,  that  Whitney's  insolrency  was  not 
proTed.  There  is  nothing  in  this  objection.  Chanceiy  having, 
as  we  have  seen,  jurisdiction  in  the  first  instance,  and  independ- 
ent of  all  accidental  circumstances,  for  the  collection  of  the 
debt,  the  question  of  solvency  or  insolvency  could  have  no  influ- 
ence with  the  court  in  the  determination  of  the  cause. 

8.  It  is  objected  that  creditors  other  than  the  plaintiff  in  the 
bill  were  permitted  to  come  in  and  prove  their  claims.  But 
this  bill  was  filed  by  the  plaintiff  expressly  in  behalf  of  himself 
and  all  other  creditors.  He  did  not,  even  if  he  could  have  done 
«o  (a  point  on  which  it  is  not  necessaiy  for  us  now  to  say  any- 
thing), claim  any  preference  over  other  creditors  in  the  payment 
of  his  demand.  And  where  a  bill  is  filed  by  one  or  a  few  in 
behalf  of  all  the  creditors,  all  are  allowed  to  come  in  under  the 
decree,  prove  their  claims,  and  have  them  paid  in  the  course  of 
administration:  Story's  Eq.  PL  125;  Barton  v.  Bryant,  2  Ind. 
189;  McNaughUm  v.  Lamb,  Id.  642. 

4.  There  was  no  allegatibn  in  the  bill  that  an  administrator 
had  not  been  appointed  on  Whitney's  estate.  This  is  a  good 
objection.  The  bill  should  have  made  the  administrator  or 
executor,  if  either  existed,  a  party;  and  if  neither  existed,  it 
should  have  allied  the  fact  in  excuse.  The  reason  is,  the  per- 
sonal estate  which  the  executor  or  administrator  represents  is 
the  primary  fund  out  of  which  debts  should  be  paid. 

5.  The  point  is  also  made  that  there  is  no  affidavit  to  the  bill^ 
or  in  the  case,  that  the  names  of  Whitney's  heirs  were  unknown; 
and  it  presents  a  radical  defect  in  the  proceedings.  The  statute 
of  1852,  which  is  a  transcript  of  that  of  1843  upon  this  subjeos 
(see  B.  S.  of  that  year,  p.  883),  enacts  that  the  plaintiff  ''  shall 
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aimez  to  hiB  complaint  an  affidavit  of  his  want  of  knowledge  of 
^their  names,  and  that  their  residence  is,  as  he  yerily  believes, 
cot  in  this  state:"  2  R.  S.  86. 

This  statute  most  be  substantially  complied  with. 

The  deeree  is  reversed  with  costs.    Cause  remanded,  etc. 


Whin  CasbrroB  must  hats  Judctkskt  and  Bzxounoir  UHSATmnD 
in  order  to  maintain  a  bill  to  reach  equitable  ■wefe  of  debtor:  See  JlUler  t. 
Datfidrnm,  44  Am.  Deo.  715,  aad  note  722,  collecting  prior  oasee  In  this  aeriea. 

Crbditob  mat  Fils  Bill  m  his  Owk  Nams,  or  on  behalf  of  himaelf 
and  all  other  creditors  in  a  like  situation  who  may  choose  to  come  in  under 
the  decree:  Edmutan  ▼.  Lffde^  19  Am.  Dec  454.  In  KenUm  ▼.  liobbm§f  7 
Ind.  106;  ffrUUams  v.  Sepu>ld$,  Id.  624;  and  ScoU  ▼.  The  IndianapoUi  IF.  IT., 
48  Id.  78«  the  principal  case  is  cited  and  commented  upon.  It  is  also  cited 
in  Johfiion  v.  PeUermm^  12  Id.  471,  to  the  point  that  the  petition  in  snoh 
cases  shoald  show  that  the  heirs  were  non-residents  before  they  oonld  bo 
proceeded  against  as  snoh. 

Tuis  Cask  ov  Unknown  Htirt  ▼.  KimbaU^  after  having  been  reversed,  as  is 
aeen  from  the  opinion  above,  came  np  in  the  supreme  court  again:  See  iTiia- 
4aff  T.  IfiUdiey,  16  Ind.  28a 


Bbowk  v.  Bbown. 

[4  Imuau,  62T.] 

Voa  Fiuvo  UMHaoisaABiLT  Gboss  and  Iitpkuoatb  PrmiON  iob  Dxtobci, 
the  court  taxed  the  costs  upon  plaintiif's  attorney:  AeU,  thai  the 
court  had  a  right  to  exercise  such  power  in  its  discretion,  and  thai  tha 
appellate  court  can  only  interfere  in  case  of  an  abuse  thereof. 

Pbtriox  for  diToroe.    The  opinion  states  the  necessaiy  facts. 

Kiger,  for  the  plaintiflT. 
Baker  t  for  the  defendant. 

By  Oonrt,  Boaohb,  J.  Petition  for  a  diTOxee.  On  the  hear- 
ing of  the  petition  it  was  dismissed.  The  court  taxed  the  costs 
•of  the  cause  against  the  attorney  of  the  plaintiff,  because  of  the 
unnecessary  grossness  and  indelicacy  of  the  petition,  and  of  his 
improper  deportment  in  reading  it.  To  set  aside  this  taxation, 
ihe  cause  is  brought  here. 

To  protect  itself  against  gross  violations  of  decency  and  de» 
•4XKram  is  a  necessary  inddentid  power  of  a  court  They  bars 
ihe  light  to  punish  in  this  way  such  misconduct  as  is  alleged  in 
^his  mm  on  the  part  of  an  attorney.  It  is  a  power  to  be  exer- 
eissd  ait  Hm  sound  dfaKxretfon  of  the  judge,  and  this  court  can 
4ntsrfm  only  whsie  it  is  showm  to  have  abused  its  diseretioB. 

Am.  Dao.  ToL.  LTIII— Al 
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is  not  shown  in  the  present  case:  See  Lovdand  r.  Janm, 
4  Ind.  184. 
The  judgment  is  oflbmed  with  costs. 


In  Ex  parU  8mUh^  28  Ind.  49,  the  ooort  cite  the  primslpal  mm&  to  mutMS 
the  propoeition  that,  independent  of  statutory  provinooe,  it  is  an  inheran^ 
necessary,  and  incidental  power  of  a  court  to  protect  itself,  its  anthority 
and  dignity,  against  insult  and  gross  Tiolatioint  nf  ilorcncy  and  deoomm,  by 
the  infliction  of  summary  punishment  by  fine  and  impriaonnisntt  or  either, 
npon  thoee  guilty  of  such  contempts.  It  is  also  cited  to  the  mne  point  in 
Bedman  t.  5Me,  28  Id.  212. 


Leaoh  V.  Leach. 

[4  IsniABA,  028.] 

Whsbb  Fathkb  Exbcutss  Dbbd  or  Farm  to  his  Soh,  ukw  Oo2ibidi 
HON  of  one  dollar  and  of  the  son's  executing  a  bond  to  him  eov»> 
nanting  to  cultiyate  said  farm  in  a  husband-like  manner  and  to  deliver  to 
his  father  one  third  of  the  yearly  produce  of  said  farm,  the  deed  and 
bond  are  to  be  treated  as  together  constituting  a  single  instnunent^  and 
are  but  parts  of  one  contract. 

Whxrk  Coxsiderattox  or  Deed  was  Oxe  Dollar,  and  the  ezeontion  of  an 
agreement  by  the  grantee  to  pay  to  the  grantor,  during  his  life,  one- 
third  of  the  crop  raised  ou  the  demised  premises,  the  peifonnanoe  of 
this  latter  agreement  is  a  condition  subsequent,  and  the  failure  to  so  pay' 
the  one  third  yearly  produce  is  such  a  breach  as  will  work  a  forfeiture  dt 
the  estate^  and  equity  will  interfere  to  set  aside  the  convejranoe. 

UroH  SBrnKO  Aside  Goxyktanck,  Court  snooLD  Take  Aoooovt.  The- 
defendant  should  be  allowed  for  the  money  consideration  paid  by  hiDii» 
together  with  interest,  for  rents  paid,  and  improvements  umde,  and 
should  be  charged  with  the  rent  for  the  whole  farm  from  the  time  ha 
went  into  possession. 

Ebbob  to  the  Floyd  drciiit.    The  opinion  states  the  futs. 
Orawfardf  for  the  plaintiff. 
CoUins,  for  the  defendant. 

By  Court,  Boachb,  J.  Bill  in  chancery  by  John  8.  Leaeh 
against  Jacob  B.  Leach. 

In  1834  the  plaintiff  and  his  wife  conveyed  to  the  defendant^ 
his  son,  the  farm  on  which  the  fonner  resided,  for  the  nominal 
consideration  of  one  dollar.  Oontempomneonsly  with  the  es»* 
cation  of  the  deed,  the  son  executed  a  bond  to  the  father,  in 
which,  after  reciting  the  conTqrance,  in  conaidanUion  thereof^ 
among  other  stipulations,  he  bound  himself  tp  cultivate  the  fsnu 
in  a  husband-like  manner,  and  to  ddiTer  to  the  grantor  dnrin|( 
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his  life  the  one  third  of  the  produce,  that  is  to  nj,  one  third  of 
the  grain,  potatoes,  etc. 

The  plaintiff  filed  the  bill,  alleging  the  defendant  had  Tiolated 
the  condition  Bubeeqnent  on  which  he  held  the  title,  by  failing 
for  years  to  deliver  the  one  third  of  the  produce  of  the  farm, 
and  piaying  that  the  deed  might  be  canceled  and  an  account 
taken.  The  defendant  answered,  admitting  the  execution  of  the 
bond  to  have  been  the  principal  consideration  for  the  convey- 
ance, but  asserts  there  was  a '  small  pecuniary  consideration 
which  he  paid,  and  denies  that  he  had  failed  to  deliver  the 
stipulated  amount  of  produce. 

A  good  deal  of  evidence  was  introduced  on  both  sides,  and 
on  the  hearing  the  circuit  court  dismissed  the  bill. 

The  deed  and  the  bond  are  but  parts  of  one  contract,  and  are 
to  be  treated  as  together  constituting  a  single  instrument:  Fel- 
lows V.  Kress,  6  Blackf.  636;  Sewall  v.  Henry,  9  Ala.  U;  Watkiiw 
V.  Gregory,  6  Blackf.  113. 

The  defendant  held  the  land  upon  a  condition  subsequent, 
that  he  would  in  all  things  substantially  comply  with  his  cove- 
nant. In  such  case,  a  failure  to  perform  the  obligation  is  a 
breach  of  the  condition  subsequent  and  a  forfeiture  of  the  estate, 
.  and  forms  a  proper  subject  for  the  interference  of  a  court  of 
chancery:  Jenkins  v.  Jenkins,  3  T.  B.  Mon.  327;  ScoU  v.  ScoU,  8 
B.  Mon.  2;  Devereua  v.  Cooper,  11  Yt.  103;  Hefner  v.  TouM,  8 
Blackf.  465. 

Upon  a  careful  review  of  the  evidence,  we  have  come  to  the 
conclusion  that  it  is  clearly  established  that  the  defendant  has 
not  substantially  performed  the  obligation  of  his  bond.  The 
payment  of  the  small  pecuniary  consideration  was  not  suffideni. 
Uanifestly,  the  leading  consideration  which  moved  the  father  to 
make  the  conveyance  was  to  secure  to  himself  and  his  wife  a  sup- 
port  in  their  declining  years.  The  contract  was  highly  advan- 
tageous to  the  son.  For  a  very  disproportionately  small  sum  in 
money,  and  a  payment  for  the  few  remaining  years  of  the  father's 
life  of  the  same  rent  he  would  have  had  to  pay  to  any  one  else 
for  the  use  of  land,  he  became  the  owner  in  fee  of  the  farm. 
Even  this  pittance  he  failed  to  pay,  and  besides,  denies  to  his 
father  the  use  of  the  dwelling  on  the  farm  in  which  he  had 
lived,  because  it  was  not  specifically  mentioned  in  the  bond. 

The  undertaking  to  pay  the  rents  was  the  leading  considera* 
tion  of  the  deed,  and  without  which  it  is  evident  it  would  not 
have  been  made.  The  failure  to  comply  with  that  obUgatioa 
worked  a  forfeiture  of  his  estate. 
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Upon  flotting  asida  the  ooiiT«7azioe  H  mm  proper  to  take  an 
aooonnt.  The  defendant  shonld  be  allowed  for  the  money  con- 
aiderationy  so  &r  as  he  could  prove  he  had  paid  it,  with  intereet; 
for  the  improTementa  made,  and  all  rents  paid;  and  should  be 
charged  with  the  rents  of  the  whole  farm,  including  that  portion 
by  him  deaied,  from  the  time  he  went  into  possession  of  it. 
This  is  the  proper  and  only  mode  of  restoring  the  parties  to 
their  original  situation. 

The  decree  is  rerersed  with  -costs.  Oanse  remanded  for  fur- 
ther proceedings  in  accordance  with  this  opinion. 


Whxbb  Dud  ib  Mads  bt  Fathxb  to  his  Sov,  In  oantUUfatioa  ol 
m  covenant  on  the  part  of  the  Mm  to  maintain  tlie  gnator  and  pay  hit  debfei^ 
an  condition  that  if  he  faila  to  do  ao  the  gtantor  ahall  hareari^t  of  re-entiy, 
if  the  aon  refuaea  to  pay  one  of  anch  debti^  after  It  haa  been  eetabliahed  by  a 
board  of  arbltraton^  it  is  a  bieaoh  of  the  oovviant^  and  may  work  a  tefeltnra 
af  theeatate:  JadboaY.  Topping,  19  Am.  Deo.  616.  Thia auljeet la traated 
of  at  great  length  in  note  to  Cro§»  t.  Oarmm,  44  Id.  742. 

Ths  pbdtcipal  CA8B  doited  avd  DDiiHGumBD  In  I^odk  t.  Leaeh^  lOInd. 
f72;  Thompmm  t.  Tktm^pmm,  19  Id.  390;  and  Leedf  t.  Onmhaker,  13  Id. 
fSS.  It  laalaooited  to  the  point  that  If  an  Indonemeat  ol  a  note  and  the 
neontion  of  an  aarignment  were  ooaonneat  aotiy  thqr  are  to  be  ooaatwad 
logethar  aa  oonatitnting  bat  one  oontnolb  In  OoOkr  t.  Jfotas  SI  Id.  lilt 
Me  alao  2%9mpmm  ▼.  AUm^  12  Id.  642. 
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HSf  V.   GlATWBIiL. 

[14  B.  MonoB*  18.] 

Ammvoe  of  Bosm,  Bmnn  vent  Monxt  ob  Lakd,  undarteket,  I7  impUM^ 
tiom  that  ha  hat  a  right  to  paas  to  the  asaigneo  what  hia  aangnmant  pur- 
porta  to  paaa.  If  the  aaaignor  doea  not  poaMsa  saoh  right,  he  ia  UaUa 
for  a  breach  of  hia  implied  nndertaking  the  moment  the  aaiigmnent  la 
made. 

AanomsB  or  Boin>,  though  BaonYiva  It  with  Kkowlidob  that  Air- 
OTHBB  PntaoK  Claimbd  It,  may  recover  againat  hia  aarignnr,  milaaa  hj 
the  contract  he  agreed  to  riak  the  okim  of  anch  third  perwrn. 

Tbbbiot  wiUi  90T  bb  Sbt  Abibb  whbn  Authobizbd  bt  Btibbvob. 

Pabtibb  liAKnro  Joinr  Asbiohmbmt  oak  bb  Subo  Joibtlt»  and  a  Joint 
Judgment  rendered  in  the  caae  will  not  be  error  nnleaa  there  waa  a 
motion  that  eeparate  jndgmenti  be  rendered. 

Appbal  from  Cumberland  circuit.  The  facts  are  stated  in  the 
opinion. 

B.  and  J.  Monroe^  for  the  plaintiff. 

Hdrlan,  BeU^  and  Craddock^  for  the  defendants. 

By  Conrty  Cbxnbhaw,  J.  The  decisions  referred  to  by  the 
ooonsel  of  the  appellants  are  based  upon  states  of  cases  different 
from  that  disclosed  in  the  present  controversy.  In  aU  the  caoiea 
referred  to  by  the  counsel,  it  appears  that  the  assignors  of  the 
title  bonds  had  an  absolute  right  to  the  bonds,  and  a  right  to 
demand  a  conveyance  or  compensation  in  damages  from  the  ob- 
ligors therein;  and  the  responsibility  of  assignors  in  such  oases 
depends  upon  different  principles,  and  the  measure  of  rseofwy 
is  governed  by  different  criteria. 
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The  title  bond  in  this  case  has  been  executed  to  King,  and 
assigned  by  him  to  Free  Billy,  a  man  of  color,  as  indemnity  for 
A  debt  owing  to  him  by  King,  and  was  therefore  subject  to  be 
reclaimed  and  redeemed  by  King.    Free  Billy's  right  to  it  and 
ihe  hmd  it  called  for  was  not  absolute,  but  contingent,  and  all 
the  subsequent  assignees  with  notice  took  it  subject  to  the 
equities  of  the  original  assignor,  King.    King  applied  to  the 
chancellor,  and  by  his  decree  it  was  determined  that  he  was 
entitled  to  the  land  for  which  the  bond  called.    It  is  made 
to  appear,  therefore,  that  what  the  assignment  to  Ckywell  pur- 
ported to  pass  to  him,  to  wit,  an  indefeasible  right  to  hare  from 
the  obligors  in  the  title  bond  a  conveyance  of  the  land,  or  com- 
pensation in  damages,  in  his  own  right,  for  a  failure  to  convey, 
did  not  pass  to  him. 

We  imderstand  the  doctrine  to  be,  that  an  assignor  of  a  bond, 
either  for  money  or  land,  undertakes,  by  implication,  that  he 
has  a  right  to  pass  to  the  assignee  what  his  assignment  purports 
^opads. 

If  an  absolute  and  unconditional  assignment  be  made  of  a 
bond  either  for  money  or  land,  the  assignor,  where  there  is  no 
express  stipulation  to  that  effect,  undertakes,  by  implication, 
that  he  is  the  absolute  and  unconditional  owner  of  the  bond, 
and  has  an  indefeasible  right  to  demand  what  the  bond  calls 
for;  and  if  he  has  not  such  right,  there  is  a  breach  of  this  im- 
plied undertaking  the  moment  the  bond  is  assigned;  and  it  is 
not  necessaiy  that  this  want  of  right  in  the  assignor  should  be 
established  by  suit.  If  it  be  as  evident  without  a  suit  as  with 
it,  that  a  suit  would  be  utterly  unavailing,  it  is  not  necessary  to 
prosecute  it:  Roberta  v.  Atwood  S  Co.^  8  B.  Mon.  210.  It  is  made 
manifest  by  the  suit  of  King  v.  Claywell,  etc,,  that  had  Claywell 
sued  the  obligors  in  the  the  title  bond,  and  obtained  a  convey- 
ance, or  damages  for  a  failure  to  convey,  it  would  have  availed 
him  nothing,  as  he  would  have  held  subject  to  the  equity  of  King. 
We  tliink,  therefore,  that  unless  it  had  been  shown  that  Clay- 
well  agreed  to  take  the  assignment  of  the  defendante,  risking  the 
claim  of  King,  he  has  shown  a  right  to  recover,  notwithstanding 
he  may  have  known  that  such  a  claim  existed.  The  undertak- 
ing of  the  defendante,  by  virtue  of  the  assignment,  is  sufSciently 
comprehensive  to  impose  a  responsibility  against  such  claim, 
and  unless  Claywell  agreed  to  waive  such  responsibility,  his 
right  to  recover  is,  we  think,  indisputebly  esteblished. 

Whether  he  did,  in  fact,  waive  this  responsibility  and  agree 
to  risk  the  claim  of  King,  was  submitted  to  the  consideratioii 
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•of  the  juiy  in  the  instmciion  giTsn,  and  they  were  of  opinion 
there  was  no  each  riaking  bazgain,  and  the  testimony  does  not 
^luthorise  the  court  to  say  that  the  joiy  were  not  authorized  to 
come  to  such  conclusion. 

The  objection  taken,  that,  inasmuch  as  Emmerson  and  Here- 
ford appear  by  the  assignments  to  them  to  hare  had  rights  to 
different  quantities  of  land,  a  joint  suit  can  not  be  maintained, 
can  not  avail.  They  made  a  joint  assignment,  and  their  under- 
taking was  therefore  joint,  and  a  suit  against  them  jointly  was 
proper.  It  may  be,  that  under  the  code  separate  judgments 
might  have  been  entered,  but  there  was  no  motion  to  this  effect, 
and  it  was  not  error  to  render  a  joint  judgment. 

Wherefore  the  judgment  is  affirmed. 


AmoHMun^lMPLiBD  Wabkahtt— LiABiLiTT  OF  Assieiraa.— Om  wlio 
lor  value  transfers  a  negotiable  note  withoot  indorsement  thereVy  goaimateet 
the  genninenees  of  the  instrament:  LyonM  y.  Miller^  52  Am.  I>ec.  129;  MaUkewB 
V.  Chritman,  51  Id.  124;  ThraU  v.  NeweU,  47  Id.  682,  and  notes.  The  prineipal 
case  was  affirmed  in  Winaiell  ▼.  Heht^  6  Bosh,  62,  to  the  eflfeet  that  *<the  as- 
signor has  a  right  to  pass  V>  the  aisignee  what  his  assignment  purports  to 
pass;  or  in  other  words,  that  he  is  the  absolute  and  nnoonditional  owner  of 
the  land,  and  has  a  right  to  demand  what  it  calls  for,  and  that  he  will  respond 
for  the  suffioienoy  of  the  obligor  or  his  representatives.**  It  was  oited  eurgftendo 
in  HurU  v.  Ohamben,  12  Id.  155.  The  latter  case  was  an  action  Institated 
to  recover  an  amount  due  on  a  promissory  note.  The  court  in  passing  upon 
the  same  held  that  the  assignor  of  a  note  for  value  impliedly  warrants  thai 
it  is  a  valid  instrument,  and  undertakes  that  it  can  be  enforoed  against  the 
parties  whose  names  are  signed  to  it. 

Vbbdict  will  as  Sxr  Asidi,  whxn:  See  Lee  v.  Aikbrookj  55  Am.  Deo. 
110;  KMwUe  v.  Doto,  Id.  163;  Swaeneeoi  Ma/chme  Co.  v.  H^aUer,  Id.  172; 
Mdgerig  v.  Anerson,  Id.  207;  BilUbrami  v.  Brewer,  Id.  757,  and  cases  dtsd 
ia  the  notes. 


LoxnBVXLLB  Ajsa>  Frakkfobt  R.  R  Go.  t;.  ISmsos. 

[U  B.  MosaoB,  78.] 
Obahtob  of  Right  or  Wat  to  Bailboab  CoMFAirr  through  his  property 

is  not  bound  to  fence  the  same,  nor  is  the  company  under  legal  oUigatioii 

todo'so. 
Obantor  6w  Bight  o#  Wat  to  RAn.BOAf>  Ck>iffFAHT  who  permits  his  stock 

to  run  upon  the  road  does  so  at  his  own  risk,  unless  he  retains  the  right 

to  continue  the  use  of  that  portion  of  the  property  as  a  pasture. 
Bahkoad  OoMPAinr  abb  mot  Liablb  fob  Injubibs  Dokb  to  LnrB-noooE 

straying  upon  the  road  unless  the  injury  could  have  been  avoided  by  its 

agents,  with  due  regard  to  the  safety  of  the  train  and  its  contents. 
So  Bight  of  Aotiom  Aocbitbs  against  Bailboad  Compaitt  whbh  Stock 

RuBHiHG  AT  Labob  Upon  railroad  are  accidentally  killed  by  tnin  nui« 

ning  at  customary  rate  of  speed. 
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AmML  from  Oldham  cirotiit.  The  facts  are  stated  in  th» 
opinion. 

Morehead  and  Broum,  for  the  appeUants. 

Bodman,  for  the  appellee. 

By  Court,  Hnn,  C.  J.  Bobert  Ujlton,  plaintiff,  sued  the- 
Lonisville  and  Franklin  railroad  company,  and  presented  in  his 
petition,  in  separate  paragraphs,  as  the  grounds  of  his  action, 
that  the  company,  by  their  agents,  had  destroyed  at  different 
times,  first,  a  brown  mare;  secondly,  a  sorrel  horse;  and  thirdly,, 
a  cow  and  some  hogs,  all  the  properly  of  the  plaintiff,  and  in 
his  possession.  That  they  were  destroyed  while  they  were  feed-^ 
ing  within  or  upon  the  field  or  pasture  of  the  plaintiff,  in  and 
through  which  the  railroad  of  the  company  was  situate  and 
passed,  and  when  they  were  upon  or  near  the  railroad;  that  the 
animals  were  destroyed  by  the  locomotiye  and  cars  of  the  com- 
pany haying  been  run  upon  or  over  them  while  they  were  near 
or  upon  that  part  of  the  road  which  passed  through  the  plaint- 
iff's field  or  pasture,  through  the  negligence  and  carelessness 
of  the  company's  engineers,  agents,  and  conductors,  in  not  giy- 
ing  the  animals  time  to  get  out  of  way,  in  not  driying  them  off 
from  the  road,  and  by  reason  of  their  negligent  and  improper 
manner  of  running  the  said  locomotiye  and  cars  upon  them. 

The  company  answer  and  rely  for  their  defense  upon  the 
ground  that  the  plaintiff  had  granted  to  the  company  the  right 
of  way  through  the  said  field  and  pasture,  and  the  right  to  con- 
struct their  railroad  through  and  upon  it,  and  exhibit  the  grant; 
that  the  railroad  was  the  exdusiye  property  of  the  company, 
and  they  had  an  exclusiye  and  lawful  right  to  use  the  same  by 
running  upon  it  their  locomotiye  and  cars;  and  they  deny  that 
the  destruction  of  the  plaintiff's  mare,  horse,  and  cow  was 
caused  by  the  negligence,  unskillfulness,  or  improper  conduct 
of  their  agents,  in  running  their  trains  upon  their  railroad,  but 
insist  that  the  animals  belonging  to  plaintiff  were  destroyed, 
if  at  all,  by  the  fault  and  negligence  of  the  plaintiff,  by  permit* 
ting  them  to  run  at  large  upon  the  field  through  which  their 
railroad  passed,  with  the  consent  of  the  plaintiff  himself,  when 
there  was  no  interyening  fence  to  preyent  them  from  trespass- 
ing upon  the  defendants'  road,  and  hindering  and  obstructing 
defendants  in  the  use  of  the  road,  and  causing  thereby  great 
delays  and  damages  to  the  passengers  and  properly  conyeyed 
upon  it. 

So  it  appears  that  the  plaintiff  bases  his  right  to  a  reooyery 
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in  the  case  upon  the  chazge  of  the  oazeleesDeas  and  n^ligeno^ 
of  the  company's  agents.  The  defendants  deny  that  the  injniiea 
complained  of  'were  caused  by  the  negligence,  caxelessness,  or 
want  of  skill  of  the  agents  employed  to  run  and  oondnet  th^ 
tiains  upon  the  road,  bat  rather  by  the  impro^  conduct  and 
negligence  of  the  plaintiff,  in  pennitting  his  stock  to  roam  at 
large  and  to  stiay  upon  the  railroad. 

The  jury,  after  having  heard  the  eridence,  and  after  having 
been  instructed  upon  the  law  applicable  to  the  case  by  the 
court,  returned  their  yerdict  in  &Tor  of  the  plaintiff  for  twelve 
dollars  in  damages;  irhereupon  the  court  gare  judgment  for  the 
damages  and  costs  of  suit. 

The  defendants  demanded  that  the  yerdict  and  judgment 
should  be  set  aside,  and  new  trial  awarded,  because — 1.  The 
yerdict  of  the  jury  was  not  supported  hy  the  proof,  and  un» 
authorized  by  law;  2.  Because  the  court  misdirected  the  jury 
in  respect  to  the  law  of  the  case. 

From  the  amount  of  the  damages  found  by  the  yerdict,  and 
from  the  proof  in  the  cause,  it  is  inferred  that  the  jury  regarded 
the  company  as  only  responsible  for  the  value  of  the  cow,  and 
that  with  respect  to  the  other  animals,  to  wit,  the  mare,  the 
horse,  and  the  hogs,  that  the  proof  did  not  justify  a  yerdict  for 
their  value  against  the  company. 

John  W.  Byers  was  the  only  vritnees  who  proyed  that  the  cow 
was  destroyed  by  the  locomotive  and  train  of  the  company.  He 
proyes,  in  substance,  that  the  locomotive  and  train  ran  upon 
and  destroyed  the  plaintiff's  cow  on  that  part  of  the  track 
where  it  passes  through  the  plaintiff's  pasture.  That  when  he 
first  saw  the  cow  she  was  trotting  along  on  the  track  about  one 
hundred  yards  in  advance  of  the  train,  which  vras  running  at 
its  usual  speed.  That  when  the  train  first  came  in  view,  he 
heard  the  sound  of  the  whistle,  and  continued  to  hear  it  sound- 
ing until  the  train  struck  and  killed  the  cow.  The  witness  did 
not  perceiye  that  any  effort  was  made  to  stop  the  train. 

TTpon  this  state  of  pleadings  and  proof,  the  circuit  judge 
oyerruled  the  motion  of  defendants'  attorney  to  instruct  the 
jury  as  follows:  **  The  plaintiff,  in  permitting  his  stock  to  go  at 
laige  in  his  field,  through  which  the  road  of  defendants  passed, 
and  said  stock  to  upon  defendants'  road  in  the  way  of  the  pas- 
sage of  defendants'  cars,  was  guilty  of  such  a  want  of  care  on 
his  part  as  to  preyent  him  from  maintaining  this  action,  and 
they  must  find  for  defendants." 

It  is  assigned  for  error  that  the  drouit  judge  refused  to  give 
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instzQction.  Bat  no  ezror  in  this  was  committed,  and  the 
instmction  was  properly  refused,  as  the  court  was  asked  thereby 
to  tell  the  jury  in  subsiance  that  in  no  state  of  case  could  a  rail- 
road company  be  made  lawfully  responsible  for  the  destruction 
of  property  on  their  road,  by  running  their  trains  upon  it  or 
-over  it,  although  done  intentionally,  or  in  a  wanton  manner, 
when  it  could  be  conyeniently  avoided  without  incurring  any 
^[reat  risk  or  danger  to  the  persons  or  property  in  the  cars.  Or 
in  other  words,  that  inasmuch  as  the  road  belongs  to  the  com- 
pany exclusively,  and  that  they  alone  have  lawful  right  and  au- 
thority to  run  their  trains  upon  it,  and  that  the  lawful  purpose 
and  the  legitimate  design  of  the  creation  of  railroad  companies 
und  the  construction  of  their  roads  is  to  have  conveyed,  with 
the  greatest  possible  speed,  property  and  persons  along  such 
roads,  that  therefore  they  have  a  right,  recklessly  and  wantonly, 
to  run  their  trains  upon  or  over  whoever  or  whatever  comes 
upon  or  obstructs  their  track,  although  they  might  avoid  it 
without  being  unreasonably  delayed,  and  without  danger  or 
injury  to  the  train  and  its  contents — that  is  to  say:  '*  Stand  off 
the  track,  keep  off  your  stock,  and  let  nothing  obstruct  our 
trains;  if  you  do,  we  may  and  will,  though  it  be  not  necessaiy, 
•nd  can  be  easily  avoided,  with  but  inconsiderable  loss  of  time, 
run  over  all  such  obstructions,  and  destroy  all  persons  or  prop- 
erty which  may  be  in  our  way."  Railroad  companies  have  no 
such  license  as  this,  and  the  first  instruction  was,  therefore, 
properly  refused. 

On  motion  of  the  plaintiff's  attorney,  the  court  instructed  the 
jury : ' '  That  although  the  plaintiff  granted  to  defendants  the  right 
of  way  for  their  said  road  through  his,  plaintiff's,  field  or  past- 
ure, he,  plaintiff,  did  not,  by  such  grant,  bind  himself  to  make 
A  fence  on  both  sides  of  said  road,  through  said  field  or  pasture, 
or  deprive  himself  of  the  use  of  said  field  or  pasture,  by  suffer- 
ing his  horses,  cattle,  and  other  stock  to  be  and  remain  on  said 
field  and  pasture." 

This  instruction  is  conveyed  in  language  unskillfully  selected, 
but  stripped  of  its  verbiage  it  is  understood  to  mean  simply  that 
the  plaintiff  had  not  surrendered  his  right  to  pasture  his  stock 
upon  his  field,  by  granting  to  the  railroad  company  the  privilege 
of  building  their  road  upon  it  and  through  it,  and  that  he  was 
not  bound  to  inclose  his  field  so  as  to  keep  his  stock  from 
straying  upon  it.  Considered  apart  from  the  purpose  intended 
to  be  secured,  and  the  conclusion  of  law  designed  argumentatively 
to  be  deduced  from  it,  this  instruction,  taken  literally,  asserts 
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If  hat  are  manifestly  xneze  truisms.  For  it  will  not  be  denied 
that  in  the  deed  by  which  plaintiff  granted  the  right  of  way 
over  and  through  his  pasture  to  the  company,  he  did  not  bind 
liimself  to  build  fences  on  each  side  of  the  railroad,  nor  did 
there,  by  reason  thereof,  exist  a  positiye  l^gal  obligation  to  do 
mo,  HOT  could  the  right  of  the  plaintiff  be  questioned,  if  he 
thought  proper  to  exercise  it,  to  aUow  his  cattle,  horses,  or  hogs 
to  feed  upon  this  uninclosed  pasture.  But  what  was  the  pur- 
pose of  this  instruction?  and  how  was  it'intended  and  probably 
made  to  apply  to  the  case  under  trial?  It  was  doubtless  pro- 
cured in  order  to  lay  a  foundation  for  the  conclusion  that 
inasmuch  as  the  plaintiff  was  not  bound  by  law  to  inclose  the 
field,  and  had  a  lawful  right  to  feed  his  stock  upon  it,  that  the 
railroad  company  would  be  responsible  in  all  cases  for  running 
their  trains  over  and  injuring  or  destroying  such  of  his  horses, 
cattle,  or  hogs,  as  might  intrude  and  be  upon  their  railroad. 
In  other  words,  that  it  was  the  legal  duly  of  the  railroad  com- 
pany to  inclose  their  road,  or  otherwise  to  prevent  the  intrusion 
of  stock  upon  it;  if  not,  that  they  would  be  responsible  for  all 
loss,  injury,  and  destruction  to  stock  occasioned  by  running 
their  locomotives  and  cars  upon  their  own  road,  in  the  manner 
and  for  the  purposes  contemplated  by  the  law  of  their  creation. 

If  the  plaintiff  was  not  bound  to  inclose  his  pasture  because 
he  had  granted  the  right  of  way  through  it  to  the  defendants  for 
their  railroad,  neither  as  a  consequence  of  the  procurement  and 
acceptance  of  the  right  of  way  was  the  company  bound  to  in- 
close their  track.  If  the  plaintiff  had  retained  the  lawful  right 
to  continue  the  use  of  his  field  to  pasture  his  stock,  though  not 
separated  from  the  railroad  by  any  inclosure,  he  of  course  must, 
in  the  exercise  of  that  right,  encounter  all  the  risk  voluntarily 
incurred  by  him  of  their  loss  and  destruction. 

The  plaintiff  acts  with  his  eyes  open.  He  knows  his  pasture 
is  not  inclosed,  that  his  stock,  unconscious  of  the  danger,  will, 
in  feeding,  probably  intrude  upon  the  railroad,  which  he  has 
himself  agreed  may  be  run  through  his  field.  He  knows  the  im- 
mense velocity  and  tremendous  force  with  which  the  trains  are 
driven  upon  tiiese  railroads,  and  the  consequent  imminent  danger 
of  destruction,  if  any  obstruction  should  be  encountered,  which 
would  thereby  be  incurred  by  the  company's  train,  and  by  the 
persons  and  property  thereby  conveyed;  and  finally,  he  knows 
that  the  legal  purpose  and  policy  in  the  construction  of  rail- 
roads and  the  incorporation  of  railroad  companies  is  to  have 
eonyeyed  freight  and  passengers,  property  and  persons,  with 
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fhe  greatest  possible  speed  thxotigli  the  conntry,  and  thus  to 
save  time,  to  cheapen  travel  and  transportation,  and  promote^ 
the  commercial  prosperity  of  the  coontzy.  And  knowing  all 
this,  if  the  plaintiff  chooses  to  permit  his  stock  to  have  access  to> 
the  defendants'  railroad,  and  loss  and  destruction  are  the  inToltm- 
taiy  consequence,  the  railroad  company  ought  not  and  can  not 
be  held  responsible,  unless  it  can  be  shown  that  such  loss  and 
destruction  were  caused  by  the  wanton  and  reckless  negligenco 
of  the  company's  agents;  or  in  other  words,  the  company  can 
not  be  held  responsible,  unless  the  injury  could  haye  been  avoided 
by  the  company's  agents,  with  due  regard  to  the  safely  of  the 
train  and  its  contents;  or  if  the  destruction  of  the  plaintiff's 
stock,  in  this  particular  case,  was  accidental  and  not  intentional, 
flie  loss  should  fall  on  the  plaintiff,  and  proi>erly,  because  he 
ohose  to  encounter  such  risk  by  permitting  his  stock  to  go  at 
large  in  an  open  field  adjoining  the  road;  and  to  subject  the 
defendants  to  responsibiHIy,  it  must  be  shown  that  the  injoiy 
was  not  accidental,  but  the  result  of  design,  which  design  might 
be  inferred  from  showing  that  the  animal  destroyed  was  observed 
in  sufficient  time  to  enable  those  governing  the  locomotive  and 
cars  certainly  to  avoid  the  injuiy  without  danger  to  the  train 
itself,  its  contents,  and  without  unreasonable  delay,  and  by  re- 
sorting to  the  usual  expedients  and  precautions  adopted  under 
like  circumstances. 

The  instruction  marked  A,  quoted  above,  should  therefore 
have  been  refused  as  misleading,  or  otherwise  as  containing  mere 
abstract  propositions,  which,  if  true,  could  not  solve  the  l^;al 
question  presented  in  the  case.  The  instructions  B  and  O  were 
properly  overruled  by  the  court,  but  the  instructions  given  by 
the  court  as  substitutes,  or  in  lieu  thereof,  marked  thus,  X,  XX, 
being  inconsistent  with  the  views  of  this  court,  of  the  principles 
of  law  as  applicable  to  the  facts  of  this  case,  should  have  been 
withheld  from  the  jury.  They  were  misleading,  and  did  not 
state  with  sufficient  accuracy  and  precision  the  proposition  of 
law  applicable  to  the  case. 

The  court,  however,  upon  the  defendant's  motion,  gave  the 
following  instruction,  which,  as  it  is  consistent  with  the  views 
of  this  court  as  above  expressed,  and  presents  the  proposition 
of  law  as  applicable  to  this  case  correctly,  is  extracted  from  the 
record  and  adopted  as  a  part  of  this  opinion:  "  That  if  they  be- 
lieve from  the  proof  that  the  plaintiff  suffered  his  stock  to  go 
at  large,  and  that  they  strayed  upon  the  track  of  the  rail[road], 
and  were  there  killed  accidentally  by  the  train  when  it  was  run* 
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vixkg  at  cQsioinaiy  railroad  speed,  ihey  mast  find  for  the  defend- 
ante,  unless  they  should  beUeve  that  they  were  intentionally 
injured  and  destroyed  by  the  defendants  or  their  agents,  etc.,  in 
their  employment." 

Though  proof  of  such  fact  wonld  seem  to  be  superfluons,  yet 
the  evidence  was  given  to  the  jury  that  it  is  very  hazardous  for 
the  trains  in  motion  upon  the  track  to  encounter  obstacles;  and 
of  course  to  escape  the  dangers  and  disasters  incidental  to  such 
encounters  of  horses  and  cattle  or  other  obstructions  upon  the 
railroad,  it  is  to  be  presumed  that  those  in  charge  of  the  trains 
would  in  no  case  intentionally  run  over  and  destroy  stock  being 
upon  the  road,  if  seen  in  sufficient  time  so  as  with  safety  to 
avoid  it  It  was  therefore  not  necessary,  in  framing  the  above 
instruction,  to  have  added  the  words,  **  unless  they  should  be- 
lieve that  the  stock  was  intentionally  injured  and  destroyed  by 
the  defendants  or  their  agents."  For  if  the  injury  or  destruc- 
tion occurred  accidentally,  it  could  not  have  happened  by  design. 
If  by  the  proof  it  appeared  that  the  injury  was  intentionally 
committed,  then  the  instruction,  shorn  of  the  needless  addition 
above  referred  to,  vTOuld  not  exonerate  the  defendants  from  re- 
eponsibiUfy. 

The  opinion  of  the  supreme  court  of  Pennsylvania,  delivered 
in  the  case  of  the  New  York  A  Erie  BaUway  Company  v.  Skin' 
f^er,  reported  in  the  December  number,  1852,  of  the  American 
Law  Register  [8.  0.,  since  reported,  19  Pa.  St.  298;  57  Am.  Deo. 
464],  has  been  relied  upon  as  authority  in  favor  of  the  doctrines 
of  law  contended  for  by  the  defendants  as  applicable  to  this  and 
aU  similar  cases;  but  while  it  is  admitted  that  that  court,  in  the 
opinion  cited,  sustains  to  the  utmost  extent  the  principle  as 
embodied  in  the  instruction  last  above  copied  from  the  record, 
yet  this  court  is  not  disposed  to  sanction  all  the  legal  doctnnes 
avowed  in  that  opinion. 

Wherefoxe,  for  the  errors  indicated^  the  judgment  is  reversed, 
and  cause  remanded  for  a  new  trial,  and  further  proceedings  in 
oonf ormity  with  this  opinion. 

lUiLBOAn  GoMTAirr,  Liabiutt  ov,  ior  Kilung  Ajtimalb  oh  ns 
TraoI^:  See  Dcumer  v.  8.  O.  R.  R.  Co.^  55  Am.  Beo.  678;  FFiBiasw  v. 
Miekigtm  OenL  R.  R.  Co.,  Id.  69,  and  notei,  where  prior  csaei  appesring  ia 
this  eeriee  are  dted. 

Thb  PBXironfALCABS  was  Avtninnhi  jD.  dfe/l  R.  R.  Oo.  v.  RaUourd^  2  Mete 
<Ky.)  177»  te  the  effiBol  that  a  railroad  oonpaoy  whioh  ia  BOl  hoa&d  to  fenee  iti 
tniA  ia  not  liable  for  injaiies  inflloted  by  ita  engiiMa  and  tiaiaa  apou  eattle 
•traying  upon  the  track  of  the  road,  nnlen  saoh  injury  was  oanaed  bj  the 
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wanton  and  reokl«M  n^ligenoe  of  the  company  or  ita  agmta  or  MrraatB. 
See  also,  to  the  same  point,  O'Bannim  ▼.  C.  df  L.  R.  J?.  Co.,  8  Boah,  SSOi 
L.  df  N.  B.  R.  Co,  ▼.  WainacoU^  3  Id.  140,  aU  determined  I7  tlie  eaine  oofori 
which  rendered  Uie  dedaion  in  the  principal 
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Dbtisis  of  Undividkd  Pabt  of  Tract  of  Lahd  mat  Rbootkb  to  the 
extent  of  the  undivided  interest  before  partition. 

Hu8BAKD*s  Entry  upon  Land  in  Bight  of  Wifi,  in  which  the  latter  haa 
title  to  an  undivided  interest  with  others,  will  innre  to  the  benefit  of  tha 
other  part  owners,  unless  their  interest  is  dispated  and  he  daim  th* 
whole  as  belonging  to  his  wife. 

POBsmaoN  OF  Ons  Tenant  in  ComiON  is  the  possession  of  all,  nnlesa 
there  be  an  actual  ouster. 

Qhb  of  Sbykral  Txnants  in  Common  Entxrino  upon  Land  neoessariljr 
acquires  possession  of  the  whole,  unless  he  expressly  limit  his  posses 
sion  to  a  part.     His  possession  in  law  is  not  adverse  to  his  co-tenaat» 
nnless  he  imparts  to  it  that  character  by  claiming  the  whole  of  the  land 
as  his  own,  or  denies  his  co-tenant  right  to  any  part  of  the  same. 

Husband's  Entrt  ufon  Land  in  Bight  of  his  Wifb  can  not  afterwarla 
prejudice  her  right  by  buying  a  title  adverse  to  that  right. 

Plaintiff  in  Ejrctmint  mat  Broovkrto  Eztknt  of  Undividbd  Intbr* 
■ST  shown  in  the  lessor  at  the  date  of  the  demise. 

Bbparatr  Trials  mat  bb  Allowbi^  in  the  dlMredon  of  the  ooort^  when 
there  are  several  defendants  in  ejectment  and  the  testimony  of  one  la 
for  his  co-defendant. 


EraoTXKKT.  Appeal  from  Taylor  drcait.  The  facts  are  stated 
in  the  opinion. 

Harlan  and  Shuck,  for  the  appellants. 

Cfoddock,  for  the  appellee. 

By  Court,  Sdipson,  J.  James  McCorlde,  being  the  patentee 
of  one  thousand  acres  of  land  situated  on  Qreen  riyer,  devised 
to  his  niece,  Margaret  McCorkle,  wife  of  William  Adams,  six 
hundred  and  thirty-three  and  two  thirds  acres,  part  thereof^ 
His  will  bears  date  in  February,  1794,  and  was  proTcd  and  re* 
corded  in  the  month  of  May  in  the  same  year.  William  Adams^ 
the  husband  of  Margaret,  the  devisee,  took  possession  in  the 
year  1808,  of  the  whole  of  the  land  contained  within  the 
boundary  of  the  patent,  and  sold  and  conveyed  parts  thereof 
during  his  life>time  to  several  individuals.  He  died  in  the  year 
1882,  and  his  wife,  not  having  joined  with  her  husband  in  the 
sales  made  by  him,  subsequently  commenced  this  action  of 
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ejectment  against  his  yendees,  and  those  claiming  under  them^ 
to  recover  the  possession  of  the  land.  The  suit  was  brought  in 
the  year  1849,  and  she  haring  recovered  a  judgment  for  the> 
"whole  of  the  land  sold  and  conveyed  by  her  husband  during  hi» 
life,  the  defendants  have  appealed. 

The  appellants  controvert  her  right  to  recover  any  ]^ari  of  th& 
land  in  this  action,  because  she  failed  to  identify  by  proof  the- 
particular  part  of  the  tract  of  land  to  which  she  was  entitled 
under  the  will — the  testator  having  devised  her  six  hundred  and 
thirty-three  and  two  thirds  acres  only  out  of  the  one  thousand 
acres  which  had  been  patented  in  his  name.  They  contend  that 
until  a  division  of  the  land  has  been  made,  and  her  part  been^ 
allotted  to  her,  that  she  can  not  maintain  an  action  to  recover 
the  possession  of  any  of  the  land.  This  position  is  evidently- 
untenable.  She  has,  at  least,  on  undivided  interest  in  the  land,, 
and  to  the  extent  of  that  interest  she  has  a  right  to  the  posses- 
sion, in  conjunction  with  the  other  tenants  in  common,  fron^ 
which  she  has  been  ousted  by  them. 

On  the  other  side,  it  is  insisted  that  as  the  husband  entered 
and  took  possession  of  the  land  in  contest  in  right  of  his  wife 
and  under  her  title,  his  vendees  are  estopped  to  deny  her  right 
to  it,  and  she  is  entitled  to  recover  the  whole  of  it  in  this 
action. 

It  appears  probable  that  the  testator,  when  he  executed  his 
will  and  when  he  died,  was  the  owner  of  only  two  undivided 
thirds  of  the  one  thousand  acres  of  land  patented  in  his  name,, 
and  that  Enox  and  Taylor  were  the  owners  of  the  other  undi- 
vided third  part,  being  entitled  to  that  much  of  it  as  locators; 
at  least  there  was  testimony  upon  the  trial  conducing  to  prove 
that  such  was  the  fact,  which  was  corroborated  by  the  ciroum* 
stance  that  the  testator  had  not  made  any  disposition  in  his  vnll 
of  the  remainder  of  the  tract. 

The  manner  in  which  the  husband  held  the  possession  of  the 
land  after  he  acquired  it,  whether  as  the  exclusive  property  of 
his  vnfe,  and  whether  he  claimed  to  hold  but  two  undivided 
thirds  thereof  in  her  right,  and  admitted  the  right  of  Enox  and 
Taylor  as  locators  to  the  residue,  vras  a  matter  of  controversy 
between  the  parties  upon  the  trial.  Although  the  husband  had 
a  right,  by  virtue  of  the  title  of  his  vnfe,  to  enter  upon  the  land 
and  take  it  into  possession,  yet  such  possession  was  not,  in  legai 
oontemplation,  exclusively  for  the  benefit  of  his  wife  and  himself ». 
if  shehadanghtonly  to  an  undivided  part  thereof » but  it  inured 
to  the  benefit  of  their  co-tenants  likewise,  unless  the  right  of  the 
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ifttter  to  any  part  of  the  land  ivas  denied,  and  he  daimed  the 
irhole  of  it  as  belonging  to  his  wife.  The  mere  fact  that  he 
took  possession  of  the  whole,  if  he  admitted  the  right  of  his  oo- 
ienants  to  their  part,  did  not  prejudice  them,  bat  in  xealitj 
operated  in  their  favor,  as  the  law  nnder  such  circomstanoes 
•conferred  upon  them  all  the  adyantages  which  their  title  could 
haTC  derived  from  an  actual  possession  by  themselYes.  The 
possession  of  one  tenant  in  common  is  the  possession  of  all, 
unless  there  be  an  actual  ouster  or  something  equivalent  thereto. 

The  testimony  conduced  to  prove  that  when  the  husband  took 
jKMssession  of  the  laud  he  admitted  the  right  of  Enox  and  Taylor, 
4IS  locators,  to  one  undivided  third  part  of  it,  and  only  claimed 
two  thirds  of  it  in  right  of  his  wife,  and  that  he  subsequently 
purchased  the  locators'  third  part  from  their  agent,  and  paid 
!him  for  liL 

The  circuit  court  instructed  the  jury  upon  the  trial:  **  That  if 
l¥illiam  Adams  took  possession  of  the  McCorkle  survey,  under 
the  claim  of  his  wife  Margaret,  and  afterward  purchased  a  claim 
of  Enox  and  Taylor  to  three  hundred  and  thiriy-three  and  one 
third  acres  of  said  land,  that  such  purchase  inured  to  and 
«trengthened  the  claim  and  title  of  his  wife,  and  no  one  to  whom 
William  Adams  may  have  sold,  or  who  claims  under  him,  is 
allowed  by  law  to  set  up  any  title  or  claim  under  such  purchase 
ot  said  three  hundred  and  thirty-three  and  one  third  acres  in 
opposition  to  the  title  and  claim  of  Margaret  Adams,  and  such  a 
purchase  presents  no  obstacle  to  her  recovery  in  this  suif 
This  instruction,  under  the  facts  and  circumstances  in  this  case, 
was  evidently  erroneous. 

Where  land  belongs  to  several  tenants  in  common,  upon  the 
•entry  of  either,  the  person  so  entering  necessarily  acquires  a 
possession  of  the  whole,  unless  he  expressly  limit  his  possession 
to  a  part,  because  his  interest,  being  an  undivided  one,  extends 
to  every  part  of  the  land,  and  when  he  enters  he  is  seized  of  the 
whole  and  of  every  part;  his  possession,  however,  is  not  in  law 
4idverse  to  the  right  of  his  co-tenant,  unless  he  imparts  to  it 
that  character  by  claiming  the  whole  of  the  land  as  his  own,  or 
•denying  the  right  of  his  co-tenant  to  any  part  of  it;  if  he  recog- 
Aiae  this  right,  and  do  not  act  inconsistent  with  the  relation 
that  exists  between  them,  the  possession  remains  amicable  and 
not  adverse,  and  the  co-tenant  has  a  right  to  enter  and  take 
possession  of  his  undivided  interest  therein  at  anytime.  If, 
therefore,  Margaret  Adams  was  entitled,  as  devisee,  to  an  un^* 
divided  interest  of  six  hundred  and  thirty-three  and  two  thirds 
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aoreB  only  in  the  tract  of  one  thonaand  acxes»  and  her  husband 
entered  on  the  hind  and  took  possession  under  her  claim,  that 
{x>sse88ion  was  not  necessarily  adyerse  to  the  right  of  the  other 
tenants  in  common,  but  would  only  have  been  so  in  conse- 
quence of  some  act  on  his  part  manifesting  this  intention  to 
•deny  their  right,  and  hold  the  possession  exclusiyely  for  him- 
self and  wife.  The  testimony,  however,  teods  strongly  to  prove 
that  no  such  exclusive  possession  was  claimed,  but  that  the 
tiusband  always  recognized  and  admitted  the  right  of  Knox 
«nd  Taylor  as  co-tenants,  and  eventually  purchased  their  claim. 

The  error  in  the  instruction  consists  in  his  omission  to  make 
any  discrimination  between  the  possession  of  the  husband,  where 
the  wife  has  title  to  the  whole  of  the  land,  and  where  she  has 
right  to  an  undivided  interest  therein  only.  In  the  former  case 
the  possession  would  be  exclusive,  and  being  held  for  the  ben- 
efit of  the  wife,  her  title  could  not  be  prejudiced  by  the  act  of 
the  husband  in  purchasing  an  adverse  title;  in  the  latter  case, 
however,  the  possession  would  not  be  exclusive,  but  would 
Bccord  with  the  title,  unless  a  different  intention  was  indicated; 
and  as  it  would  be  the  legal  duty  of  the  husband  to  hold  the 
possession  consistently  with  the  right  of  Ids  wife,  and  also  with 
the  rights  of  the  other  tenants  in  common,  the  law  would  not 
presume  that  he  had  violated  this  duty,  but  the  fact  would  have 
to  be  established  by  proof.  The  jury,  therefore,  should  have 
been  informed  that  the  instruction  given  by  the  court  was  the 
law  of  the  case,  if  they  believed,  from  the  testimony,  that  the 
husband  took  possession  of  the  survey  under  the  claim  of  his 
wife,  and  held  and  claimed  the  whole  of  the  land  as  hers;  but 
that,  although  he  may  have  taken  the  possession  of  the  land 
under  her  claim,  yet  if  he  admitted  that  she  had  a  right  to  two 
undivided  thirds  of  it  only,  and  that  Enox  and  Taylor  were 
entitled  to  the  other  undivided  third  as  locators,  and  did  not 
claim  the  whole  of  the  land  as  belonging  to  her,  then  the  in- 
struction did  not  apply,  and  no  principle  of  law  precluded  the 
husband,  under  the  circumstances  last  mentioned,  from  pur- 
chasing the  undivided  interest  which  belonged  to  the  locators. 

Although  the  quantity  of  land  devised  to  Mrs.  Adams  did  not 
amount  to  two  thirds  of  the  one  thousand  acres,  it  is  probable 
that  the  testator  intended  to  devise  to  her  that  quantity,  and  by 
mistake  made  it  six  hundred  and  thirty-three  and  two  thirds  in- 
stead of  six  hundred  and  sixlgr-six  and  two  thirds  acres;  and  if 
liar  husband,  as  the  proof  tends  to  show,  while  he  held  the 
pomemou  under  her  title»  claimed  two  undivided  thirds  of  the 
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land  in  her  right,  she  is  entitled  to  recover  to  that  extent  against 
his  vendees,  even  if  there  be  a  surplus  in  the  tract  over  and 
above  one  thousand  acres.  The  possession  of  her  husband 
under  her  title,  so  far  as  he  asserted  that  she  had  a  right  to  the 
land,  inured  to  her  benefit,  and  as  the  persons  in  possession 
claim  the  land  as  their  own,  and  deny  her  right  to  any  part  of 
it,  she  is  cliearly  entitled  to  recover  in  ibis  action  to  the  extent 
that  the  land  was  held  and  claimed  by  her  husband  under  her 
title  as  devisee,  before  the  sale  to  his  vendees. 

If  the  undevised  balance  of  the  tract  of  land  did  not  belong 
to  the  locators,  but  was  owned  by  the  patentee  at  the  time  of 
his  death,  then  Mrs.  Adams  will  be  entitled  to  one  undivided 
third  part  of  that  balance,  as  one  of  the  three  persons  who  are 
the  heirs  at  law  of  the  patentee,  because,  so  far  as  she  had  title^ 
either  as  devisee  or  heir,  her  husband's  possession  was  for  her 
benefit,  and  neither  he  nor  his  vendees  are  permitted  to  contest 
her  right.  But  if  E^nox  and  Taylor  were  entitled  to  one  undi- 
vided third  part  of  the  land  as  locators,  and  their  right  wa» 
recognized  by  Adams  and  wife,  then  a  presumption  arises,  aa 
more  than  half  a  century  has  elapsed  since  the  death  of  the^ 
patentee,  that  the  contract  was  executed,  and  the  legal  titl» 
transferred  to  Knox  and  Taylor  or  their  vendees. 

The  statements  made  by  the  husband  while  he  was  in  the  poa-^ 
session  of  the  land,  with  respect  to  the  manner  in  which  th» 
possession  was  held,  and  the  extent  of  his  wife's  right  to  the 
land,  and  the  validity  of  the  locator's  claim,  so  far  as  such  state» 
ments  were  made  by  him  before  he  purchased  from  Knox  and 
Taylor,  are  evidence  against  the  plaintiffs  in  this  action,  inas- 
much as  she  relies  upon  his  possession  to  enlarge  her  claim  as* 
devisee,  and  strengthen  and  confirm  her  title  to  the  land;  and 
the  admissions  made  by  her  since  his  death,  in  relation  to  the- 
right  of  Enox  and  Taylor,  as  locators,  to  one  third  of  the  tract,, 
and  to  the  purchase  thereof  made  by  her  husband,  are  dearlj- 
competent  evidence  against  her. 

It  is  evident  that  the  testimony  of  Elijah  Jones,  one  of  the^ 
defendants,  according  to  the  principles  herein  settled,  is  nutfArli^fc 
and  important  to  his  co-defendants,  to  enable  them  to  sustain 
their  defense  to  the  plaintiff's  action;  the  court  should  thereforo- 
exercise  a  reasonable  discretion  in  permitting  the  other  defend- 
ants to  have  him  severed  from  them  in  their  defense  so  far  as  to- 
aUow  them  to  have  a  separate  trial,  that  they  may  obtain  the^ 
benefit  of  his  testimony,  if  he  has  no  interest  in  the  land  in  their 
pofflMWHrion,  nor  in  the  result  of  the  suit,  so  fiir  as  they  are  oon« 
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oemed.  But  this  matter  must  be  left  to  the  sound  discretioft 
of  the  circuit  court,  to  be  exercised  with  reference  to  the  circum- 
stances  existing  when  such  an  application  may  be  made,  and  in 
such  a  manner  as  will  tend  to  promote  the  justice  of  the  case, 
and  not  otherwise. 

The  court  below  not  only  committed  an  error  in  giTing  the 
instructions  before  mentioned,  but  all  the  instructions  given  to 
the  jury  that  are  inconsistent  with  the  principles  herein  settled 
were  erroneous. 

Wherefore,  the  judgment  is  reversed,  and  cause  remanded  for 
a  new  trial,  and  fiuiher  proceedings  consistent  with  this  opinion. 


Actual  Posansioii  or  Onb  Psivt  ib  constractiTelythe  pooenion  of  eabh 
aooording  to  hb  title,  although  the  party  in  poeaenion  claimed  to  be  in  by  as 
advene  title:  Nichch  v.  BeynokU,  36  Am.  Dec.  238;  and  the  actual  entry  of 
one  co-tenant  inures  to  the  benefit  of  all:  Vaughn  v.  Baeon^  33  Id.  623,  and 
note  629,  where  the  subject  is  discussed  at  length.  See  also  Hart  v.  Oregg,  36 
Id.  166^  and  Waiaon  v.  Cfregg,  Id.  176. 

Tknants  is  Ck>M mon  mat  Sok  Tooethxr  for  the  common  estate,  or  each  may 
sue  separately  for  his  part,  and  recovery  may  be  had  for  the  right  which  th« 
plaintiff  proves!  HUlhomtt  v.  Jftc,  1  Am.  Dec  41.  If  the  entire  and  indiviri-- 
ble  thing  is  to  be  recovered,  then  the  oo-tenants  should  Join,  bat  othcrwisa 
they  should  nott  Maioolm  v.  Rogers,  15  Id.  464. 


Lowe  v.  Beokwith. 

P4  B.  MovBOa.  IM.} 

Lrtib  or  Cbxdit  nr  Followimo  Tibms:  "J.  B.  M.  being  about  to  oom- 
menoe  retailing  dry  goods,  I  hereby  undertake  and  oontract  with  L.  k  Ga. 
to  become  responsible  to  them  for  the  amount  of  any  bill  or  bills  of  mar- 
ehandise  sold  by  them  to  said  M.,  agreeably  to  the  terms  of  sale  agreed 
upon  by  the  parties,  without  requiring  said  L.  ft  Go.  to  prosecute  suit 
against  said  M.  therefor,"  construed  to  be  a  continuing  guaranty  nol 
limited  to  the  first  bill  of  goods  bought. 

Lrtib  or  Cbbdit  must  bb  Gonstbdbd  bt  rrs  Own  Tbbms,  but  the  gen* 
eral  rule  seems  to  be  that  they  should  be  liberally  coDstrued. 

NonoB  OB  Sack  Sucobssivb  Salb  ob  Abvavob  made  under  a  continuing 
guaranty  is  unnecessary. 

NoncB  AND  Dbmand  must  bb  Madb  op  Quabahtob  within  a  rsasoiiabla 
time  after  the  goods  are  furnished  on  a  onmtinuing  guaranty,  in  order  ta 
entitle  the  creditor  to  a  recoveiy. 

GuAiuBTT.    Appeal   from  Lonisville  chanceiy  couii.    Hi^ 
facts  are  stated  in  the  opinion. 

Haggm  and  Harris^  for  the  plaintifh. 

.fi^pfey,  for  the  defendant. 


860  Lows  V.  Becewuh.  [Eentuckj^ 

By  Court,  Socpsoh,  J.  This  action  is  founded  upon  a  goar- 
Mitj  given  by  Jacob  Beckwitb,  in  favor  of  J.  B.  Majnard,  by 
the  following  instniment  of  writing: 

"  LouxBviLLB,  April  26, 1849. 
*'  Mr.  J.  B.  Maynard  being  aboat  to  commence  the  retailing 
of  dty  goods  at  Oannelton,  Indiana,  and  desiring  to  open  a 
credit  with  the  firm  of  James  Lowe  &  Co.,  of  the  ciiy  of  Lonis- 
Tille,  I  hereby  undertake  and  contract  with  said  Lowe  &  Co.  to 
become  responsible  to  them  for  the  amount  of  any  bill  or  bMls 
of  merchandise  sold  by  them  to  said  Maynard,  agreeably  to  the 
terms  of  sale  agreed  upon  by  the  parties,  without  requiring 
said  Lowe  &  Co.  to  prosecute  suit  against  said  Maynard  therefor. 

''Jacob  Bbgxwith." 

The  plaintiffs  averred  in  their  petition,  and  proved  upon  the 
trial,  that  they  accepted  the  defendant's  guaranty  on  the  day  it 
was  given,  and  notified  him  that  they  would  sell  merchandise  to 
Maynard  on  credit,  looking  to  the  guaranty  he  had  given  them 
for  indemnity.  They  also  averred  and  proved  that  on  the  faith 
of  said  guaranty  they  had  sold  merchandise  to  Maynard  from 
time  to  time,  between  its  acceptance  and  the  nineteenth  of  May, 
1861,  inclusive,  amounting  in  the  aggregate  to  several  thousand 
dollars,  and  that  the  sum  of  four  hundred  and  forty-three  dol- 
lars still  remained  due  to  them  on  account  of  said  sales,  which 
Maynard  had  failed  and  refused  to  pay,  although  the  payment 
had  been  demanded  of  him,  of  which  the  defendant  had  been 
duly  notified. 

The  defendant  admitted  the  execution  of  the  writing  relied 
on  by  the  plaintiffs,  but  insisted  that  according  to  its  terms  he 
was  only  liable  for  the  first  purchases  made  by  Maynard,  which 
had  been  fully  paid  for,  as  appeared  by  the  account  of  sales 
and  credits  which  they  exhibited.  He  also  denied  that  he  had 
been  duly  notified  that  Maynard  was  in  de&ult  in  paying  for 
the  goods  sold  to  him  by  the  plaintiffs,  or  that  they  looked  to 
the  defendant,  on  his  guaranty,  for  the  payment  of  the  balance 
due  them.  « 

It  appeared  upon  the  trial  that  the  first  bill  of  merchandise 
was  sold  to  Maynard  by  the  plaintiflfe  on  the  tweniy-sixth  of 
April,  1849,  and  amounted  to  five  hundred  and  thiriy-six  dollars. 
Other  sales  were  made  to  him  in  each  of  the  following  months 
during  the  same  year,  and  at  various  times  during  the  ensuing 
year,  and  were  continued  to  be  made  from  time  to  time  until 
the  month  of  May,  1861.    The  sales  were  on  a  credit  of  either 
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four  or  six  months.  Pftrtial  payments  were  occasionallj  macb 
bj  Maynard,  whose  purchases  amounted  in  the  aggregate  during 
the  whole  time  to  four  thousand  four  hundred  and  seventy  dol- 
lars and  twenty-eight  cents,  and  the  payments  made  by  him  to 
four  thousand  and  twenty-seven  dollars  and  twenty-eight  cents. 
His  payments  on  the  eleventh  of  September,  1849,  which  had 
been  made  at  different  times,  anAunted  to  five  hundred  and 
thirty-six  dollars,  the  exact  amount  of  the  first  biU  of  merchan- 
dise sold  to  him  by  the  pkintifb;  but  the  account,  although  bal- 
anced about  the  end  of  each  year,  had  never  been  closed  at  any 
time,  and  the  balance  thus  ascertained  to  be  due  paid  or  settled. 
This  action  was  commenced  in  October,  1852,  and  it  did  not 
appear  that  the  defendant  was  notified  untU  within  a  few  days  be- 
fore its  commencement,  and  after  Maynard  had  become  insolv- 
ent, that  he  was  in  default  in  paying  for  the  merchandise  he  had 
purchased  of  the  plaintiffs,  or  that  they  considered  the  defend- 
ant liable  for  the  balance  due,  although  the  last  sales  were  made 
in  May,  1851;  nor  did  it  appear  that  the  guarantor  had  been 
informed,  at  any  time  during  the  period  within  which  the  sales 
were  made,  that  the  plaintiffs  were  continuing  to  make  sales  of 
merchandise  to  Maynard  on  the  faith  of  his  guaranty,  although 
he  was  notified  at  the  time  it  was  given  that  it  was  accepted,  an^ 
would  be  acted  on  by  them. 

Upon  this  state  of  the  case,  the  court  instructed  the  jury  td 
find  for  the  defendant,  as  in  the  case  of  a  nonsuit,  which  instruc- 
tion the  court  gave,  and  its  correctness  is  the  question  now  pre- 
sented for  our  determination. 

This  instruction  is  attempted  to  be  sustained  on  three  distinct 
grounds:  1.  The  writing  upon  which  the  action  is  based  is  not 
a  continuing  guaranty,  unlimited  in  amount  and  as  to  time, 
but  a  guaranty  only  of  such  goods  as  plaintiff's  should  sell  May- 
nard to  aid  him  in  commencing  business;  2.  If  the  guaranty 
did  not  expire  with  the  first  sale  of  five  hundred  and  thirty- 
six  dollars,  still  the  guarantor  is  discharged  from  responsibility, 
because  he  was  not  informed  of  the  subsequent  sales,  as  they 
were  successively  made;  8.  That  no  notice  of  the  extent  of 
the  sales,  or  of  the  amount  for  which  the  guarantor  was  held 
responsible,  was  communicated  to  him  within  a  reasonable  time 
after  the  expiration  of  the  credit  upon  which  the  last  sales  were 
made,  nor  was  he  informed  of  the  default  of  Maynard  until  he 
had  become  insolvent,  and  until  a  year  or  more  had  expired  after 
the  debt  became  due,  and  by  this  negligence  of  the  plaintiffs  ha 
is  discharged  from  all  liability  on  his  guaranty. 
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1.  Neither  the  Lmgnage  nor  the  object  of  the  letter  of  credit 
m  this  case  will  authorize  the  conclusion  that  it  was  intended 
and  understood  by  the  parties  as  a  limited  guaianiy.  The  aid 
jequired  was  not  merely  to  enable  Majnard  to  **  commence  busi- 
/  ness/'  but  he»  being  about  to  commence  business^  desired  to  open 
a  credit  with  the  plajntiffs,  and  the  guarantor  agreed  to  become 
responsible  for  the  amount  «l  any  bill  or  bills  of  merchandise 
sold  by  them  to  him.  The  object  contemplated  was  to  enable 
Maynard  to  open  a  credit  with  the  plaintiffs,  and  to  purchase 
from  them  from  time  to  time  any  bill  or  bills  of  merchandise 
that  he  thought  necessary  to  the  business  in  which  he  was  about 
to  embarks  This  object  would  only  be  accomplished  by  giving  to 
fte  guaranty  a  continuing  operation.  It  contains  no  limitation, 
either  as  to  amount  or  time.  The  language  used  fairlj  admits 
of  the  construction  that  it  was  unlimited  in  duiation,  and  it  was 
HO  doubt  so  understood  and  acted  upon  by  the  plaintiffs. 

We  think  the  authorities  are  decidedly  in  fi^Tor  of  this  inter* 
pretation.  It  is  true  that  in  these  cases  the  construction  of 
«a^  instrument  must  depend  on  the  language  used  in  it,  and 
consequently,  the  decision  upon  one  can  not  be  an  authority  for 
the  construction  of  another,  unless  the  language  used  in  each  be 
exactly  similar;  but  still  the- manner  in  which  courts  have  con- 
strued such  instruments  shows  that  they  haye  been  inclined  to 
giro  them  a  liberal,  and  not  a  restricted,  interpretation,  and  thus 
have  furnished  a  rule  which  gives  some  aid  in  their  eonstmo- 
tion. 

In  the  case  of  Douglass  v.  Beynolds^  7  Pet.  113,  the  letter  of 
credit  was  in  the  following  language :  ' '  Gentlemen :  Our  friend, 
Mr.  Chester  Haring,  to  assist  him  in  business,  may  require  your 
aid  from  time  to  time,  either  by  acceptance  or  indorsement  of 
his  paper,  or  advances  in  cash.  In  order  to  save  you  from  harm 
in  so  doing,  we  do  hereby  bind  ourselves,  severally  and  jointly, 
to  be  responsible  to  you  at  any  time  for  a  sum  not  exceeding 
eight  thousand  dollars,  should  the  said  Chester  Haring  fail  to  do 
BO."  The  supreme  court  of  the  United  States  decided  that  this 
was  a  continuing  guaranty  for  any  debt  not  exceeding  the  amount 
specified  which  might  be  incurred  under  it,  although'an  antece- 
dent debt  of  the  same  amount  might  have  been  created  on  the 
faith  of  it,  and  have  been  previously  paid. 

In  Mason  v.  PrUchardy  12  East,  22f7,  the  guarantor  agreed  "  to 
be  responsible  for  any  goods  he  hath  or  may  supply  my  brother 
with,  to  the  amount  of  one  hundred  pounds;"  and  the  court 
held  that  it  was  a  continuing  or  standing  guaranty  to  the  extent 
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of  one  hundred  pounds,  which  might  become  due  at  any  time  for 
goods  supplied  until  the  credit  was  recalled. 

In  Iferle  v.  Wella,  2  Camp.  418,  the  guaranty  was:  "  I  con* 
idder  myself  bound  to  you  for  any  debt  he  (my  brother)  may 
contract  for  his  businees  as  a  jewder,  not  exceeding  one  hun- 
dred pounds,  after  this  date."  Lord  EUenborough  held  it  to 
be  a  continuing  guaranty  for  any  debt  not  exceeding  one  hun- 
dred pounds,  which  the  brother  might,  from  time  to  time,  con- 
tract with  the  plaintiffs  in  the  way  of  his  business,  and  that  the 
guaranty  was  not  confined  to  one  instance,  but  applied  to  debts 
successively  renewed.  Numerous  other  cases  to  the  same  effect 
might  be  adduced,  but  these  are  deemed  sufficient  for  the  pur- 
pose for  which  they  are  offered. 

The  strongest  case  on  the  other  side  that  we  have  been  re- 
ferred to,  or  have  been  able  to  find,  is  that  of  Sogers  y.  Warner^ 
8  Johns.  119,  which  was  on  a  guaranty,  in  these  words:  "  If  A. 
and  B.,  our  sons,  wish  to  take  goods  of  you  on  credit,  we  are 
willing  to  lend  our  names  as  security  for  any  amount  they  may 
wish; "  and  the  court  held  it  to  be  a  limited  guaranty  for  a  single 
credit.  It  may  be  remarked  in  reference  to  this  case,  that  the 
language  used  in  the  guaranty  does  not  seem  to  contemplate  a 
continuing  credit,  or  to  indicate  that  the  object  was  to  enable 
the  sons  of  the  guarantor  to  continue  to  deal  with  the  plaintifll 
The  guarantor  does  not  state  in  his  letter,  as  he  does  in  the  one 
upon  which  this  action  was  brought,  that  the  object  was  to  open 
a  credit  with  the  house,  nor  does  he  agree  to  pay  any  bill  or 
bills  of  merchandise  that  might  be  sold  on  the  faith  of  the 
guaranty,  which  statement,  if  it  had  been  made,  would  natur- 
ally imply  that  a  series  of  transactions  between  the  parties  was 
contemplated;  and  in  this  respect  the  cases  are  clearly  distin- 
guishable from  each  other. 

We  think,  therefore,  that  the  construction  we  hare  given  to 
the  present  letter  is  just  and  reasonable,  and  is  authorised  bj 
the  language  used,  and  entirely  consistent  with  the  intention 
and  understanding  of  the  parties. 

2.  As  this  was  a  continuing  guaranty,  providing  for  a  series 
of  transactions,  and  the  guarantor  was  notified  of  its  accept- 
ance, and  the  intention  of  the  plaintiffs  to  act  under  it,  he  must 
necessarily  have  understood  that  there  might  be  successive  sales 
made,  from  time  to  time,  according  to  its  terms,  and  he  had  no 
right,  therefore,  to  require  that  notice  should  be  given  him  of 
each  sale  as  it  should  be  made.  In  the  case  of  DcugUus  v. 
Beynolda^  7  Pet.   118,  it  was  expressly  decided  that  in  the 


664  Lowe  v.  BflCKwrra.  [Kentackyv 

case  of  a  oontmmng  gnaraniy  it  was  not  neoessaxy  that  eyery 
BucceBsiTe  traiusaction  under  it  should  be  oommonicated  from, 
time  to  time  to  the  gnaiantor.  See  also^  on  the  same  point, 
Wildes  Y.  Salvage,  1  Story,  22. 

8.  But  a  more  important  question  arises  as  to  the  duty  de- 
Tolving  upon  the  person  accepting  such  a  guaranty  as  this^  and 
giving  credit  upon  it,  after  the  transaotionB  have  been  com* 
pleted  and  the  debt  has  become  due,  and  default  has  been  made 
by  the  person  primarily  liable.  This  question,  we  believe,  i» 
now  presented  for  the  first  time  in  this  court.  It  was  decided, 
in  the  case  of  Kinchehe  t.  Holmea,  7  B.  Mon.  5  [45  Am.  Dec 
41],  that  due  notice  of  the  acceptance  of  a  guaranty  is  neceesazy, 
and  it  was  said  that,  as  such  notice  is  sufficient  to  put  the- 
guarantor  on  his  guard,  the  court  was  not  prepared  to  dedde* 
that  the  creditors,  after  giving  such  notice,  would  be  bound  ta 
use  greater  diligence  in  demanding  payment  from  the  principal 
than  a  man  of  ordinary  prudence  would  use  in  his  own  case. 
But  as  the  question  did  not  direcUy  arise  in  that  case,  it  waa 
not  decided;  nor  did  the  court  authoritatively  determine  that 
the  law  imposed  upon  the  creditor,  in  such  a  case,  the  exercise 
of  any  diligence  whatever. 

4.  The  contract  of  the  guarantor  in  this  case  consisted,  sub* 
stantially,  either  in  an  undertalring  to  pay  the  debt,  in  case  the 
principal  debtor  should  fail  to  do  so,  or  in  an  undertaking  that 
the  debt  should  be  paid  by  him.  The  extent  of  the  liability 
that  might  arise  under  the  guaranty  was  indefinite,  and  in 
some  degree  optional  with  the  party  who  was  to  act  under  it. 
As  subsequent  events,  which  were  at  least  partially  under  the 
control  of  the  plaintiffs,  might  determine  the  amount  of  this 
liability,  a  knowledge  of  which  would  be  necessary  to  enable 
the  guarantor  to  comply  with  his  contract,  it  might  be  argued 
that  this  information  should  have  been  communicated  to  hini 
before  he  could  be  considered  in  default;  but  even  this  can  not 
be  conceded,  inasmuch  as  the  amount  for  which  he  was  respon- 
sible did  not  rest  exclusively  in  the  knowledge  of  the  plaintiflii» 
but  was  also  known  to  the  person  in  whose  favor  the  guaranty 
was  given,  from  whom  he  could  have  obtained  the  requisite  in- 
formation. If,  however,  notice  of  his  liability  was  necessary 
before  a  cause  of  action  would  accrue  against  the  defendant, 
such  a  notice  could  be  given  at  any  time,  and  was  given  in  the 
present  case  beforo  the  action  v^as  brought. 

It  is  contended,  however,  that  to  make  the  guarantor  respon- 
lible  for  the  debt,  it  is  incumbent  on  the  plaintiffs  to  show  thai 
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payment  of  it  hy  the  principal  was  demanded,  and  notice  of 
his  failure  to  pay  given  to  the  defendant  within  a  reasonable 
time  after  the  debt  fell  dne. 

The  existence  of  such  an  obligation  on  the  part  of  the  person 
to  whom  a  guaranty  is  given  was  recognized  in  the  case  of 
Douglass  ▼.  Beynotds,  supra,  and  it  was  decided  that  nnlesa 
snch  demand  was  made,  and  notice  thereof  given  in  a  reason- 
able time  to  the  guarantor,  he  wonld  be  wholly  discharged  from 
his  undertaking.  The  same  case  was  subsequently  brought  be- 
fore the  supreme  court  of  the  United  States,  12  Pet.  497,  and 
by  reference  to  the  opinion  then  delivered,  it  will  be  seen  thai 
a  modified  view  of  this  question  was  taken,  and  instead  of  de- 
ciding that  a  demand  and  notice  of  the  de&ult  constituted  an 
essential  ingredient  in  the  case  of  the  plaintiff,  in  a  suit  brought 
on  a  guaranty,  it  was  held  that  a  failure  to  do  so  was  mere  mat- 
ter of  defense,  to  be  set  up  and  relied  upon  by  the  defendant^ 
but  would  be  available  as  such  only  to  the  extent  of  the  injmy 
he  had  sustained  by  the  omission,  and  be  wholly  immaterial 
where  no  injury  had  resulted  from  it.  The  doctrine  upon  this 
point,  in  this  modified  form,  has  been  recognized  and  followed 
by  the  supreme  courts  of  several  of  the  states:  Howe  v.  I^hds^ 
22  Me.  175;  SmUh  v.  Baivbridge,  6  Blackf.  12;  SaMmryy.  Hale, 
12  Pick.  421. 

By  other  courts  this  rule  has  been  altogether  denied,  and  it 
has  been  held  **  that  where  the  undertaking  is  for  the  perform- 
ance of  a  third  party,  it  is  sufficient  to  establish  the  existence 
of  a  default  by  the  latter,  which  necessarily  involves  a  breadi 
of  the  guaran^,  and  that  as  no  evidence  of  demand  would  be 
requisite  for  tiiat  purpose  were  the  suit  against  the  principal, 
the  same  rule  must  prevail  where  it  is  against  the  guarantor:'* 
Allen  V.  Eighimere,  20  Johns.  866  [11  Am.  Dec.  288];  Douglass 
V.  Howland,  24  Wend.  86;  I^ain  v.  Jones,  11  Yt.  444;  Peck  v. 
Barrey,  13  Id.  98. 

Considering  the  great  diversify  of  opinion  that  exists,  we  feel 
at  liberty  to  adopt  such  a  rule  on  this  subject  as  will  be  just  in  its 
operation  and  of  easy  practical  application,  especially  in  relation 
to  such  guaranties  as  the  one  sued  upon.  The  rule  laid  down  in 
the  case  of  Douglass  v.  Reynolds,  supra,  and  which  has  been  fol- 
lowed in  its  modified  form  by  the  courts  of  the  several  states^ 
seems  to  rest  upon  a  peculiar  rule  of  commercial  jurisprudence. 
Its  application  is  difficult  and  uncertain  in  its  results,  involving 
as  it  does  not  only  the  question  of  "  reasonable  time  "  in  each 
ease,  but  also  the  additional  question  of  the  extent  of  injuiy 
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that  has  been  sustained  by  the  guarantor  by  the  failure  to  make 
a  demand  on  the  principal  debtor,  and  in  case  of  his  default  to 
give  notice  of  it.  In  what  manner  is  the  injury  to  be  ascer- 
taiced  ?  Must  it  be  determined  by  the  condition  of  the  princi- 
pal debtor  at  the  time  performance  is  to  be  made  by  him,  or 
^thin  a  reasonable  time  thereafter?  and  if  he  were  then  in- 
«olyent,  does  the  presumption  arise  that  no  injury  has  been 
«ustained  by  the  guarantor,  but  that  if  he  were  then  solvent,  a 
contrary  presumption  is  to  be  indulged?  Or  must  an  addi- 
tional inquiry  be  instituted  in  order  to  ascertain  whether  an  in- 
•demnity  could  have  been  obtained  from  the  principal  debtor, 
liad  due  notice  of  his  default  been  given  ?  Even  if  solvent,  he 
might  have  been  unwilling  to  have  given  an  indemnity,  and  as, 
in  that  event,  the  guarantor  could  not  have  been  able  to  secure 
himself  against  loss,  he  would  not  have  sustained  any  actual 
damage  by  the  failure  to  make  a  demand,  and  to  give  notice  of 
the  default.  This  rule,  if  unexceptionable  in  every  other  re* 
tspect,  would  certainly  be  very  inconvenient,  difficult,  and 
impracticable  in  its  application. 

Where  the  meaning  of  a  guaranty  is  assumed  to  be  that  a  third 
person  shall  pay  a  debt,  or  where  it  is,  that  in  case  of  a  default 
on  the  part  of  the  latter  the  guarantor  will  undertake  the  per- 
formance himself,  and  the  guaranty  sued  upon  in  this  case  im- 
ports, undeniably,  one  or  the  other  of  these  undertakings,  then 
there  does  not  seem  to  be,  according  to  the  well-established 
principles  of  the  common  law,  any  obligation  upon  the  creditor 
to  demand  payment  of  the  debtor  primarily  liable,  but  it  is  the 
duty  of  the  guarantor,  by  inquiring  of  his  principal,  to  ascertain 
whether  payment  has  been  made,  and  if  not,  to  make  it  himself, 
in  pursuance  of  his  contract  to  that  effect:  Douglass  v.  Howlandt 
^  Wend.  35;  Oxley  v.  Young,  2  H.  Black.  613. 

On  the  other  hand,  where  the  meaning  of  a  guaranty  is,  that 
the  debt  created  under  it  will  be  a  good  debt,  or  that  the  party 
in  whose  favor  it  is  given  will  be  able  to  comply  with  his  engage- 
ments when  they  fall  due,  or  that  the  person  to  whom  the  guar* 
anty  has  been  addressed  will  be  safe,  in  the  business  sense  of 
the  term,  in  giving  the  credit  referred  to,  there  can  be  no  breach 
of  a  collateral  undertaking  of  this  nature,  until  it  is  shown  that 
the  debt  created  under  such  a  guaranty  could  not,  when  it  fell 
due,  be  collected,  the  party  trusted  was  insolvent,  or  the 
creditor  unable,  by  the  use  of  ordinary  diligence,  to  obtain  the 
payment  of  the  debt. 

Upon  such  a  guaranty  as  the  present,  notice  to  the  grantor  of 
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its  acceptance  and  an  intention  to  act  under  it  in  pnrsuance  of 
its  terms  is  neceesaiy,  because  it  is  in  the  nature  of  a  proposition, 
which  the  party  addressed  may  accept  or  reject  at  his  option, 
4md  until  accepted  does  not  constitute  a  contract  between  the 
parties.  But  no  additional  obligation  devolves  upon  the  creditor. 
"The  guarantor,  by  applying  to  the  parfy  in  whose  favor  the  guar- 
anty has  been  given,  can  obtain  information  as  to  the  extent  of  the 
liability  incurred  under  it,  and  also  whether  such  liability  has  been 
discharged  or  still  exists;  and  if  he  has  undertaken  that  the  debt 
shall  be  paid  by  the  debtor  when  it  falls  due,  its  non-payment  by 
him  necessarily  involves  a  breach  of  this  undertaking;  or  if  his 
contract  be  that  he  will  pay  it  himself  in  the  event  of  its  non- 
payment by  the  debtor,  the  default  of  the  latter  renders  his  un- 
dertaking absolute,  and  he  becomes  immediately  liable  to  an 
action,  inasmuch  as  it  is  his  duty,  according  to  the  veiy  terms 
of  his  contract,  to  pay  the  debt  without  demand  or  notice.  This 
will  form  a  safe  and  sound  rule  upon  the  subject,  and  by  its 
practical  operation  render  a  guaxaniy  of  this  description,  when 
accepted  and  acted  upon,  of  some  value  to  the  party  who  has 
dealt  upon  the  faith  of  it,  and  trusted  to  it  to  secure  the  pay- 
ment of  his  debt. 

The  result  of  these  views  is,  that  none  of  the  grounds  relied 
upon  is  sufficient  to  sustain  the  correctness  of  the  instruction 
given  to  the  jury  by  the  court  below.  Wherefore,  the  judgment 
is  reversed,  and  cause  remanded  for  a  new  trial,  and  further 
proceedings  consistent  with  this  opinion. 
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[8  LounuiiA  AmniAZ.,  1.) 
Wabbartt  of  Siawobthiniss  dubino  Wholb  Votaob  IB  the  mne^  m 

a  general  role»  whether  the  insnranoe  be  on  tlie  ■hip  or  on  gooda;  aad 

the  UDderwriters  are  not  bound  for  any  lo«  leaoltlng  fiom  that  eanaa  I 

commencing  after  the  voyage. 
Unsxawokthikkss  Exisnuo  at  Ck)M]CBNCXiiKirT  OF  VoTAOit  which  ia  rem- 

edied  before  loos,  will  not  bar  a  recovery  under  the  policy. 

DVOATION    IHOM    COUBSB    OF  VESSEL  WILL  NOT  VlTUTX  POUCT   of   fawiiw 

anoe  when  the  deviation  haa  occurred  through  necessity. 

Appeal  from  the  fifth  district  court  of  New  Orleans.  Action 
brought  by  Lai)ene  &  Ferre,  plaintifft,  against  Stin  Mutual 
Insurance  Company  of  New  York  to  recoyer  amount  due  on  a 
policy  of  insurance.    The  &ct8  are  fully  stated  in  the  opinion. 

BoBdiuSf  for  the  plaintiffs. 

Monfiin^  for  the  defendants. 

By  Oourt,  Eustis,  0.  J.  This  is  an  action  to  recover  the  sum 
of  eight  thousand  dollars,  the  amount  of  merchandise  shipped 
on  board  the  schooner  William  0.  Preston,  and  insured  by  the 
defendants  for  a  voyage  from  New  Orleans  to  the  port  of  Brazos 
in  the  state  of  Texas.  There  was  judgment  for  the  plaintifb, 
and  the  defendants  have  appealed. 

The  vessel  in  which  the  merchandise  was  shipped  was  of  some 
fifty  tons  burden,  and  lay  at  the  old  basin.  The  defense  is,  that 
she  was  not  seaworthy,  and  that  she  deviated  from  the  proper 
eourse  of  the  voyage. 

It  appeared  that  the  schooner  left  the  basin  on  the  second  of 
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AogoBt,  I86I9  and  from  the  difficulty  in  the  nayigation  of  tiho 
bayou  St.  John,  she  did  not  get  over  the  bar  and  leave  the  Pick- 
etts  on  her  TOjage  until  the  sixth  following.  On  Friday,  the 
eighth,  she  put  into  the  bay  of  St.  Louis  for  the  purpose  of  ob- 
taining water.  She  made  sail,  after  taking  in  her  water,  on  the 
ninth,  and  three  days  after  was  burned  off  Breton's  island,  and 
with  her  caigo  totally  lost.  During  the  delay  of  the  vessel  at  the 
mouth  of  bayou  St.  John,  the  captain,  not  knowing,  as  he  says, 
when  there  would  be  water  enough  to  take  her  over  the  bar,  left 
her  on  a  visit  to  his  father-in-law  at  the  bay  of  SL  Louis,  and 
only  joined  the  schooner  at  about  twenty  miles  from  that  plaoe» 
and  one  or  two  miles  from  the  Bigolets.  Finding  her  short  of 
water,  he  put  into  the  bay  of  St.  Louis  in  order  to  procure  it. 

The  exertions  of  those  on  board  to  get  the  fire  under  being 
unsuccessful,  she  was  abandoned,  in  consequence  of  the  danger 
created  by  her  having  gunpowder  and  spirits  on  board;  in  a  few 
minutes  after  she  exploded,  and  eveiything  on  board,  including 
the  log-book,  was  lost. 

The  case  appears  to  have  been  tried  in  the  court  below  in  such 
a  manner  as  not  to  have  elicited  reasons  for  the  judgment,  or  any 
fltatement  of  the  grounds  on  which  it  was  given. 

There  does  not  appear  to  have  been  any  attempt  to  contradict 
or  weaken  by  counter-evidence  the  testimony  of  the  plaintifib' 
witnesses.  A  single  witness  was  examined  for  the  defense  on  a 
point  about  which  there  is  no  contest.  The  evidence  has  been 
much  commented  upon  in  this  court.  It  was  believed  by  the 
district  judge,  and  has  not  been  successfully  impugned  by  the 
florutiny  before  us. 

The  want  of  water  was  caused,  as  is  said,  by  the  negligence 
of  one  of  the  men  in  leaving  open  the  cock  of  one  of  the  pipes 
containing  water,  and  we  think  the  evidence  establishes  such  a 
condition  of  necessity  as  authorized  the  delay  and  deviation  at 
the  bay  of  St.  Louis  in  order  to  procure  it. 

We  think  there  is  nothing  in  another  ground  of  defense  urged 
in  this  court,  viz.,  that  the  risk  was  unduly  enhanced  by  there 
being  gunpowder  among  the  plaintiffs'  goods.  The  invoice 
fihows  that  some  twenty  k^gs  of  powder  were  on  board.  We 
do  not  find  any  exception  in  the  policy  as  to  gunpowder.  It  is 
construed  in  the  general  terms  **  lawful  goods  and  merchandise," 
under  which  the  plaintiffs  insured,  and  is  an  article  notoriously 
anitable  to  the  market  to  which  the  cargo  was  destined.  It 
«learly  comes  within  the  word  "cargo,"  which  is  indorsed  on  the 
policy:  See  2  Duer  on  Ins.  444.    It  iscontended  that  the  schoonar 
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was  not  Beaworthyy  in  a  technical  sense,  because  at  the  time  she 
sailed  on  her  voyage  her  captain  was  not  on  board.  He  was  on 
board  at  the  time  she  broke  ground  in  the  basin  on  the  second 
of  August,  and  continued  in  her  after  her  arrival  at  the  Picketta. 
Finding  she  could  not  cross  the  bar  without  removing  her  cargo, 
he  left  her  in  chai^ge  of  the  mate  on  a  visit  to  the  bay  of  St* 
Louis,  as  has  been  before  stated.  It  is  admitted  in  argument 
that  she  was  unseaworthy  in  making  sail  in  this  condition  with- 
out her  captain  on  board,  and  if  a  loss  had  happened  while  it 
continued,  that  the  underwriters  would  not  have  been  responsi* 
ble;  but  it  is  urged  that  the  effect  of  the  unseaworthiness  is  not 
continued  beyond  the  existence  of  the  cause  that  produced  it» 
and  as  the  loss  had  no  connection  with  this  cause,  but  was  from 
a  peril  insured  against,  the  underwriters  are  bound  to  indemnify 
the  insured. 

As  a  general  rule,  the  warranty  of  seaworthiness  during  the 
whole  voyage  is  the  same,  whether  the  insurance  be  on  the  ship 
or  on  goods,  and  the  underwriters  are  not  bound  for  any  loss 
resulting  from  that  cause  after  the  commencement  of  the  voyage: 
McDowell  V.  Oen.  Mvivud  Ins,  Co.,  7  La.  Ann.  684  [56  Am.  Dec. 
619],  and  cases  there  cited. 

Lord  Tenterden,  in  the  case  of  Weir  v.  Aberdeen,  2  Bam.  & 
Aid.  320,  asserted  the  law  to  be,  that  if  there  be  unseaworthinesa 
at  the  commencemert  of  the  voyage,  and  the  defect  is  cured  be- 
fore loss,  a  subsequent  loss  is  recoverable  under  the  policy. 
This  doctrine  is  understood  to  have  been  called  in  question  m 
the  opinion  of  the  supreme  court  of  the  United  States,  delivered 
by  Mr.  Justice  Story  in  the  case  of  McLanahan  v.  The  Oniversak 
Ins.  Co.,  1  Pet.  184.  We  delayed  the  decision  in  the  cases  of 
insurance  on  cargo  by  this  vessel  for  the  purpose  of  considering 
the  possible  objections  to  this  just  and  reasonable  principle.  It 
has  received  the  approbation  of  Kent;  and  Judge  Phillips,  in  hi» 
work  on  insurance,  has  placed  it  beyond  all  question  as  a  settled 
rule  of  American  jurisprudence.  This  learned  author  thus  states 
it:  '*  This  warraniy  [of  seaworthiness]  is  not  violated  so  as  to  de» 
feat  the  insurance  by  a  merely  accidental,  temporary  deficiency  at 
the  commencement  of  the  risk  in  fitness  for  the  voyage,  that  may 
be  easily  remedied,  and  is  so  in  fact.  There  are  many  cases  which 
have  been  decided  on  this  principle.  One  was  of  the  needle  of 
a  compass  attracted  by  some  iron-work;  another  of  a  vessel  being 
temporarily  unseaworthy  for  want  of  sufficient  ballast;  another 
of  a  cargo  so  stowed  as  to  cause  the  vessel  to  be  out  of  trim;  an- 
other of  a  vessel  not  having  a  pilot,  and  yet  getting  safe  ciwm 
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pilot  ground:"  Phill.  Ins.,  No.  726.  The  courta  of  New  Tork 
have  decided  in  the  same  sense.  In  the  case  of  The  Amer^ 
ican  Ins.  Co.  v.  Ogden,  15  Wend.  632;  S.  C,  20  Id.  287,  the  su- 
preme  court  of  that  state  decided  that  the  fact  that  a  vessel  wa» 
not  supplied  with  anchors  when  she  left  port  can  not  discharge 
the  insurers  when  the  loss  was  sustained  from  an  injury  received 
from  the  winds  and  waters  while  the  vessel  was  at  sea,  where  it 
was  totally  immaterial  whether  she  had  one  or  two  anchors,  or 
none  at  all,  so  far  as  the  injury  is  concerned. 

This  temporary  unseaworthiness,  occasioned  by  the  absence 
of  the  captain  from  the  schooner  on  her  passage  down  Lake 
Pontchartrian,  and  through  the  pass  of  the  Bigolets,  oonsti* 
tutes  no  defense  to  the  plaintiffs'  action. 

Conceding  that  the  loss  of  the  water  from  the  cask,  which 
created  the  necessity  for  the  deviation  in  putting  into  the  bay 
of  St.  Louis,  to  have  been  the  consequence  of  the  neglect  of  those 
on  board  of  her,  we  consider  the  fact  of  deviation  as  being  no  de* 
fense  to  this  suit.  It  is  not  proved  that  the  neglect  occurred 
during  the  absence  of  the  captain  from  the  schooner.  If  it  had 
been,  a  materially  different  case  would  have  been  presented  r 
Waters  v.  The  Merchant  Louisville  Ins.  Co.,  11  Pet.  224;  Phill. 
Ins.  733,  734. 

There  is  nothing  in  this  case  which  creates  any  suspicion  whicb 
affects  injuriously  the  plaintiffs,  who  were  shippers  of  part  of  the 
cargo.  At  the  same  time,  the  complexion  of  the  facts  which 
appear  in  evidence  is  such  as  to  authorize  us  in  eipressmg- 
our  regret  that  the  case  was  not  sifted  to  the  ix>ttom.  So  far  a» 
our  action  is  concerned,  however,  we  are  bound  to  presume  that 
the  underwriters  have  left  it  in  the  situation  the  most  favorable 
to  their  interests,  and  we  must  decide  it  accordingly  on  the  evi* 
dence. 

It  is  proper  to  observe  that  under  all  the  policies  on  good» 
shipped  on  board  this  vessel,  the  barratry  of  the  master 
mariners  is  one  of  the  risks  insured  against. 

The  judgment  of  the  district  court  is  therefore  a£Brmed, 
costs. 

'  Ih  Evxbt  Pouct  or  Mabdvs  Ikbuillncs  thsbs  is  Implied  Wabbantt  or 
SlAWOBTBiinas,  and  thii  is  %  condition  precedent  on  the  part  of  the  insared; 
IJamurtP*  Adm*r  y.  N.  E.  Maine  Ins.  Co.,  8  Pet.  557.  Every  person  who 
propotea  to  any  insnrers  to  insare  his  ship  against  any  sea  perils  daring  •- 
eertain  voyage  impliedly  wazranta  that  his  ship  is  in  every  respect  in  i^ 
raitaUe  condition  to  proceed  and  continQe  on  that  voyage^  and  to  encounter 
•Q  common  perils  and  dangers  with  safety.  In  Dixon  v.  Sadler,  5  Mee.  k  W. 
#06^  the  court  held  the  rale  to  be  as  loUows:  "  In  the  caaa  of  aninsimBoa  fee 
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•  oertain  voyage,  it  ia  dearly  eetablished  that  there  ia  aa  implied  waRaaty 
that  the  veeael  shall  be  eeaworthy,  by  whioh  it  ii  meant  that  ahe  ahall  be  in 
«  fit  atate  aa  to  lepaira,  equipment,  and  crew,  and  in  aU  other  reapeota  to 
•enooonter  the  oxdinacy  perila  of  the  voyage  inanred  at  the  time  of  Bailing  upon 
it."  To  the  aame  effwt  aee  alao  the  following  oaaea:  PreteoU  ▼•  (Jimou  Ina, 
-Co.,  aO  Am.  Deo.  207;  Myen  v.  Cfirard  Ins,  Co.,  26  Pa.  St  192;  ChtetmuOi 
iffftea/  Int.  Co.  ▼.  May,  20  Ohio,  211;  McCaryo  ▼.  Merck,  Ina.  Co,,  10  Bob. 
<La. )  834.  Thia  warranty  ia  atriotly  a  condition  precedent  to  the  obligation  of 
inanrance;  if  it  be  not  performed,  the  policy  doea  not  attach;  and  if  this  con- 
•dition  be  broken,  at  the  inception  of  the  ride,  in  any  way  whatever,  and  from 
any  cause  whatever,  there  ia  no  contract  of  inanrance,  the  policy  being  whoDy 
void:  Tidmanh  v.  WtukhgUm  F,  Jb  M,  Ina.  Co.,  4  Maaon,  430;  WtUlacB  v. 
JMPau,  2  Am.  Deo.  662;  Marey  v.  Sun  Mutual  Ina,  Co,,  11  La.  Ann.  748; 
3wmU  v.  Qibum,  16  Q.  B.  128. 

SEAWOBTHiNKas  MAT  u  Waiykd  ob  MoDmxD  BT  PABinK& — Seaworthl- 
neai  ia  not  an  absolute  requirement  of  the  law,  it  may  be  waived  or  modified 
in  any  way  by  the  partiea,  they  agreeing  that  the  ahip  ahall  be  inanred 
whether  seaworthy  or  not:  ParfiU  v.  Thompaon,  13  Mee.  k  W.  392;  PhUUpa 
-V.  Kaimt,  4  G.  B.  343.  Aa  to  what  constitutes  a  waiver  of  the  implied 
warranty  of  seaworthiness,  it  has  been  held  that  a  survey  of  the  vessel  for 
the  underwriters  by  their  agent  doea  not:  Dauaon  v.  Cowley,  Newfound- 
land Gaa.  433.  On  thia  point  the  court  held,  in  Myera  v,  Oirard  Ina,  Co,,  26 
Pa.  St.  192,  that  '*all  the  authoritiea  eatabliah  that  a  waiver  of  seaworthiness, 
when  not  expressed  in  the  contract  of  insurance,  is  only  to  be  inferred  upon 
olear  evidence  that  the  insurer  knew  that  the  vessel  waa  unfit  to  perform  the 
voyage  insured,  or  that  a  full  representation  waa  made  by  the  aasured  of  the 
defects  of  the  ship  before  the  completion  of  the  contract."  In  pmming  upon 
this  case  the  learned  court  dted  Weddenham  v.  Bell,  1  Gamp.  1;  WUHe  v. 
Oeddea,  3  Dow.  57;  Hilliard  on  Marine  Ins.  106;  Marsh.  Ins.  b.  1,  c  1181; 
Fleming  v.  Marine  Ina.  Co,,  3  Watts  ft  8,  152;  S.  C,  33  Am.  Dec.  83.  An 
adverUsement  stating  that  an  insurance  company  would  inaure  gooda  upon 
•certain  enumerated  boata,  would,  aa  to  them,  amount  to  a  waiver  of  the  im- 
iplied  warranty  of  aeaworthineaa:  Natchez  Ina,  Co,  v.  StanUm,  2  Smed.  k  M. 
•340.  The  party  insured  may  stipulate  that  any  unseaworthiness  existing  of 
which  he  may  be  ignorant  shall  not  affect  his  insurance:  VaU^o  v.  Wheeler, 
•Cowp.  143.  But  without  such  a  daase  the  policy  ia  just  as  much  avoided 
hy  any  actual  unaeaworthineaa  which  ndther  was  known  nor  oould  be  known 
"to  the  insured  as  if  it  were  known  to  or  caused  by  him:  Warren  v.  UnUei 
Ina,  Co,,  1  Am.  Dec.  164;  Bamewall  v.  Church,  2  Id.  180;  Taylor  v.  LoweU, 
3  Id.  141;  Lee  v.  Beach,  Park.  Ins.  297,  298;  Marsh.  Ins.  160;  Porter  v. 
Buaaey,  1  Mass.  436;  Dupeyre  v.  Weatem M.  <Cr F.  Ina,  Co,,  2 Bob.  (La.)457. 
In  Douglaa  v.  ScougaU,  Lord  Eldon  laid  down  the  law  as  foUows:  "  It  is  not 
necessary  to  inquire  whether  the  owner  acted  honestly  and  tadrly  in  the 
-tranaaction,  for  it  ia  dear  law  that  however  just  and  honest  the  Inten- 
tions and  conduct  of  the  owner  may  be,  if  he  is  mistaken  in  the  fact,  and  the 
veaad  ia  in  fact  not  aeaworthy,  the  underwriter  is  not  liable.** 

Sbawobtht  akd  Pobtwortht  Distikouishxd.  —  If  the  inanrance  ia  at 
and  from  a  port,  there  is  no  implied  warranty  in  the  nature  of  a  oondition 
precedent  to  the  attaching  of  the  policy  in  the  port,  that  the  veaael  ahall  be 
then  aeaworthy  in  the  aenae  of  being  fit  for  aea.  In  other  worda,  if  the  vea- 
«d  is  in  port  die  may  be  aeaworthy  for  that  place,  dthough  not  for  aea.  Jfo- 
Lanahan  v.  Univeraal  Ina,  Co,,  1  Pet  170,  ia  a  caae  in  point.  The  court,  in 
g»aedng  judgment,  said  that  *' seaworthiness  in  porter  for  temporaiy  pur* 
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poses,  such  as  mere  change  of  position  in  the  harbor,  or  x)roceeding  oat  of 
port,  or  lying  in  the  offing,  may  be  one  thing,  and  seaworthiness  for  a  whole 
voyage  qaite  another.  A  policy  on  a  ship  at  and  from  a  port  will  attach, 
although  the  ship  be  at  the  time  undergoing  extensive  repairs  in  port,  so  as 
in  a  general  sense,  for  the  purposes  of  the  whole  voyage,  to  be  utterly  unsea- 
worthy."  In  AbUhol  v.  Bristow^  6  Taunt.  464,  Gibbs,  C.  J.,  speaking  of  a 
vessel  in  port,  said:  "  She  need  have  no  other  men  on  board  than  such  as  are 
necessary  to  prevent  fire  or  the  like  accidents;  no  sails,  provisions,  or  equip* 
ment  are  necessary."  See  also  Cruder  v.  Phiia,  In».  Co.,  2  Wash.  202;  Annen 
V.  Woodman,  3  Taunt.  299;  Smith  v.  Surridge,  4  Esp.  25;  MoUeux  v.  Land, 
A88.  Co.,  1  Atk.  545;  Forbes  v.  WiUon,  Park.  Ins.  299,  note;  Taylor  v.  Lowell, 
3  Am.  Dec.  141;  Paddock  v.  I^ranklin  Ins,  Co.,  11  Pick.  227;  Ingraham  v. 
South  Carolina  Ins.  Co,,  2  Tread w.  Const.  707.  The  insurance  may  be  for  a 
mere  temporary  purpose;  as  going  from  one  harbor  to  another.  In  Cobb  v. 
N,  E,  Mut,  Ins,  Co,,  6  Gray,  192,  insurance  was  effected  on  a  vessel  when 
waterbome,  at  and  from  Perry,  with  permission  to  go  to  Eastportand  thence 
to  a  southern  port.  It  was  held  that  it  was  sufficient  if  the  vessel  was  in  a 
fit  condition  to  go  to  Eastport  when  she  sailed  for  that  place,  although  she 
was  not  fit  for  sea.  Insurance  may  be  effected  for  a  brief  navigation  upon 
inland  waters:  Bell  r.  Beed^  4  Binn.  127;  or  while  being  simply  launched: 
FrichetU  y .  StaU  Mutual  Ins.  Co,,  3  Bosw.  190.  So  if  there  be  insurance  on 
ship  and  goods  while  in  port,  that  on  the  ship  may  be  valid  because  she  is  in 
a  sufficient  condition  for  a  ship  in  port.  This  is  the  rule  laid  down  by  Mr. 
Phillips  in  his  work  on  insurance,  referred  to  by  the  court  in  the  principal 
case,  and  he  thinks  it  is  in  accordance  with  general  and  recognized  princi- 
ples: 1  Phill.  Ins.,  sec.  723,  and  cases  there  cited.  See  also  Taylor  v. 
Lowell,  supra;  Merchanti  Ins,  Co,  r,  Clapp,  11  Pick.  56;  Cruder  v.  Pesm^ 
Ins,  Co.,  2  Wash.  339.  In  Weir  v.  Aberdeen,  2  Bam.  ft  Aid.  320,  it  was 
held  that  where  there  was  a  deficiency  at  the  commencement  of  the  risk 
amounting  then  to  unseaworthiness,  so  that  the  policy  does  not  then  attach 
in  the  sense  that  if  a  loss  occurs  the  insurers  are  liable,  yet  if  this  deficiency 
be  temporary,  capable  of  speedy  and  effectual  remedy,  and  b  in  fact  soon 
remedied,  the  policy  may  attach  as  soon  as  the  vessel  becomes  seaworthy. 
See  also  McLaaMhan  v.  Universal  Ins,  Co,,  1  Pet.  170;  DMAs  v.  Ooeon  /ml 
Co.,  16  Pick.  303;  Chase  v.  Eagle  Ins,  Co,,  5  Id.  51. 

Dkviation  Gauseb  bt  Nbcessitt— ErrscT  ok  Polioy.— If  an  accident 
happen  whilst  the  property  is  at  the  risk  of  the  underwriters,  and  can  not  be 
repaired  at  the  port  of  departure,  the  vessel  may  go  to  the  nearest  port  for 
the  purpose,  and  she  continues  in  the  same  situation  as  to  the  insurance  as  if 
she  had  been  repaired  at  the  port  of  departure.  The  insured  are  bound  to 
prove  that  it  was  necessary  to  proceed  to  another  port,  and  that  the  vessel 
went  to  the  nearest  port  at  which  her  wants  could  be  supplied:  Cruder  v. 
Phila,  Ins,  Co,,  2  Wash.  262;  compare  IluJtUm  v.  American  Ins,  Co,,  7  Hill, 
321.  If  the  master,  in  departing  from  the  usual  course  of  the  voyage  from 
necessity,  acts  bona  fide,  and  according  to  his  best  judgment,  the  voyage 
will  be  protected  by  it:  Turner  v.  Protection  Ins.  Co,,  25  Me.  515.  So  a  de- 
lay which  Ib  necessary  to  accomplish  the  objects  of  the  voyage,  according  to 
the  course  of  trade,  if  made  bona  fide,  will  not  be  a  deviation  to  avoid  a  policy 
on  a  round  voyage-  Columbian  Ins,  Co,  v.  Catlett,  12  Wheat.  384;  Lawrence 
V.  Ocean  Ins,  Co,,  11  Johns.  241;  Thomdihe  v.  Bordman,  4  Pick.  471.  If  a 
vessel  be  driven  into  a  port  of  necessity,  and  a  pestilence  break  out  that  pre- 
vents her  pursuing  her  voyage,  it  is  a  loss  within  the  policy:  WtUiams  v. 
Smith,  2  Cai.  1 .  When  a  vessel  insured  against  sea  risks  only  was  turned  away 
Am.  Dbo.  Vol.  LTm—tt 
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Iroiii  »  port  by  a  ship  of  war,  on  aocoimt  of  a  blockade,  and  in  her  paasagr 
to  another  port  waa  lost,  the  deviation  is  ezcosed  by  necesnty,  and  doee  nd 
avoid  the  policy:  Robhuon  t.  Marine  In».  Co.,  2  Johns.  89.  Wheve  a  vessel 
departs  from  her  course  upon  seeing  another  in  apparent  distress,  in  order 
to  ascertain  if  persons  need  relief,  and  affords  the  same,  it  is  not  a  deviation: 
Crocker  v.  Jctckaon,  1  Spragne,  141.  And  a  delay  to  save  lives  which  are  in 
jeopardy  is  no  deviation:  Box  qfEulUon,  1  Id.  57;  The  BotUm^  I  Snmn.328; 
The  Henry  Ewbank,  Id.  400;  LeUle  v.  St.  Louis  etc  Ins,  Co.,  7  Mo. 379.  Bnt 
a  deviation  to  save  property  merely  will  invalidate  the  policy.  See  the  five 
esses  last  named.  It  is  generally  conceded  that  the  rule  in  regard  to  this 
branch  of  the  subject  is,  that  the  smallest  deviation  from  the  usual  course  of 
the  voyage  without  a  justifiable  necessity  discharges  the  nnderwriters,  al- 
though the  loss  was  not  the  immediate  consequence  of  the  deviation:  Mttrtm 
V.  Delaware  Ins.  Co.,  2  Wash.  254;  Stetson  v.  Mass.  Ins.  Co.,  4  Mass.  330; 
Brazier  v.  Clapp,  5  Id.  1;  Breed  v.  Eaton,  10  Id.  21;  Kettle  v.  Wiggin,  13  Id. 
C8;  Wiggin  v.  Amory,  14  Id.  1;  Merrill  v.  Boylstan  etc  Ins.  Co.,  3  Allen,  247; 
Kaichez  Ins.  Co.  v.  Stanton,  2  Smed.  &  M.  340;  Oaryan  v.  Ohio  Ins.  Co., 
Wright,  202;  JoUy  v.  Ohio  Ins.  Co. ,  Id.  539;  Hood  v.  Neslnt,  1  Am.  Dec  285; 
Biggin  v.  Patapseo,  16  Id.  302;  Himely  v.  8.  C.  Ins.  Co.,  12  Id.  623. 

For  a  further  discussion  of  the  points  involved  in  this  note,  as  well  as  the 
subject  of  seaworthiness  and  marine  insurance  generally,  see  the  following 
cases  in  this  series  and  the  notes  thereto:  Earl  v.  Shaw,  1  Am.  Dec  1 17; 
Patrick  v.  Ludlow,  2  Id.  130;  Brown  v.  Oirard,  Id.  400;  Oarrigues  v.  Coax, 
Id.  493;  Talcot  v.  Commercial  Ins.  Co.,  3  Id.  406;  Reads  v.  Conunerdal  Ins, 
Co.,  Id.  495;  Clark  v.  UniUd  Ins.  Co.,  5  Id.  50;  Hc^ff^  v.  Marine  Ins.  Co.,  Id. 
831;  Savage  v.  Pleasants,  6  Id.  424;  Miller  v.  S.  C,  Ins.  Co.,  13  Id.  734;  ITo- 
Fee  V.  8.  C.  Ins.  Co.,  Id. 757;  De Blois  v.  Ocean  Ins.  Co.,  28  Id.  245;  McMUlm 
V.  Union  Ins.  Co.,  33  Id.  112;  Whitney  v.  Ocean  Ins.  Co.,  Id.  595;  Caldwell  v. 
Western  M.  <£•  F.  Ins.  Co.,  36  Id.  667;  iS'^  Louis  Ins.  Co.  v.  Glasgow,  41  Id. 
661 ;  Anierican  Ins.  Co.  v.  Insley,  47  Id.  509;  Bradley  v.  NaskmUe  Ins.  Co., 
48  Id.  465;  Nelson  v.  S%folk  Ins.  Co.,  54  Id.  770;  Rugely  v.  Sun  Mutual  Ins. 
Co.,  56  Id.  603;  McDowell  v.  General  Mutual  Ins.  Co.,  Id.  619. 
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[8  LouxuAiiA  AnruAi.,  ISA.] 

Bill  of  Bxghakob  Presented  for  Payment  at  the  office  of  the  drawi 
to  book-keeper  of  the  latter,  and  not  honored  by  him,  held  to  be  a  suffi- 
cient presentment,  and  it  was  unnecessary  for  the  notary  to  certify  thai 
the  drawees  were  not  present  at  the  time  of  presentment, 

Drawee  of  Bill  has  No  Bight  to  Delay  Holder  by  calling  in  the  ao- 
oeptor  in  warranty  unless  the  former  has  paid  the  same. 

Appeal  from  the  district  court,  seventh  district,  parish  of  East 
Feliciana.  D.  and  A.  Wesson,  plaintiffs;  Oarnson  &  Fuqua, 
defendants.  Action  brought  to  recoyer  amount  due  on  a  bill  of 
exchange.  Judgment  for  the  plaintiffs,  and  the  defendants 
appealed.     The  other  facts  appear  in  the  opinion. 

Merrick,  for  the  plaintiffs. 

Fond,  jun. ,  for  the  defendants. 
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By  Court,  Sudell,  J.  We  think  the  district  judge  did  not 
err  in  treating  as  an  answer  what  the  defendant  styled  a  per- 
emptory exception. 

The  bill  was  properly  protested  on  the  third  day  of  graoe» 
fourth  of  February,  the  request  in  the  body  of  the  bUl  being  to 
pay  on  the  first  of  February.  The  bill  was  drawn  in  New  Tork 
on  a  New  Orleans  drawee.  The  discussion  in  the  appellants* 
brief  of  foreign  usage  is  utterly  irrelcTant. 

The  protest  states  that  the  bill  was  presented  for  payment  at 
the  office  of  G.  Burke  &  Co.,  the  drawees,  to  a  gentleman  styl- 
ing himself  book-keeper  of  that  house,  and  who  stated  that  he 
was  duly  authorized  to  answer  the  bill  would  not  be  paid.  This 
was  a  sufficient  presentment,  and  it  was  not  necessary  the  no- 
tary should  certify  that  the  drawees  were  at  the  time  absent  from 
their  counting-room. 

In  their  answer  the  defendants  alleged  that  they  had  funds  in 
the  hands  of  G.  Burke  &  Co.  to  meet  the  bill,  and  that,  by  ac- 
cepting, they  undertook  to  pay  it,  and  the  defendants  asked 
leaye  to  cite  them  in  warranty,  which  the  court  refused.  We  do 
not  consider  the  relation  of  drawer  and  acceptor  as  creating  a 
right  to  call  in  warranty,  under  article  879  of  the  code.  It  has 
not  been  so  understood  in  practice,  and  does  not  fall  within  the 
strict  terms  of  the  code.  The  drawer  has  his  recourse  against 
the  acceptor  when  he  has  paid,  but  has  no  right  to  delay  the 
holder  until  he  can  bring  him  in:  See  Lanusse  v.  MaasicoU,  8 
Mart.  261. 

We  think  this  appeal  was  taken  for  delay,  and  the  appellantsT 
prayer  for  damages  must  be  sustained. 

Judgment  affirmed,  with  twenty  dollars  as  damages  for  a  frivo* 
lous  appeal. 

Pbbsbntment,  to  Whok  and  how  should  bx  Madk.— The  following 
brief  Btatement  famiehes  a  good  illustration  of  the  general  role  in  LonisiaDa 
relative  to  presentment  and  demand  of  payment  of  negotiable  Instnunenta. 
Where  a  note  is  payable  at  a  particnlMr  place,  a  personal  demand  on  the 
drawer  can  not  iJways  be  made,  and  is  not  required.  It  is  sufficient  if  the 
demand  is  made  of  any  person  at  the  place  designated:  Oale  v.  Kempet^B 
ffeirs,  10  La.  205;  see  also  BcJoer  v.  FuUertonf  11  La.  Ann.  25,  to  the  same 
effect.  Where  a  note  is  payable  at  a  bank,  a  demand  there  of  one  apparently 
in  charge  of  its  affiiirs  as  cashier  or  agent,  if  the  maker  be  not  present,  is 
sufficient.  The  holder  is  under  no  obligation  to  present  it  elsewhere,  nor 
personally  to  the  maker:  N.  0.  ds  C.  B.  B.  Co.  ▼.  MeKelvey,  2  Id.  859.  So  a 
presentment  to  the  proper  book-keeper  at  the  bank  where  the  note  is  payable, 
and  demand  of  him,  are  sufficient:  Armor  v.  Lewis,  16  La.  331.  In  another 
case,  where  a  demand  had  been  made  upon  the  cashier  of  the  bank  where  thm 
note  was  payable,  and  the  cashier  replied  that  there  were  no  funds  in  tha 
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bank  to  pay  the  note,  the  court  held  that  no  presentment  was  necessary:  (Tnion 
Bank  v.  Lea^  7  Roh.  (La.)  75.  In  Union  Bank  v.  Morgan,  2  La.  Ann.  418, 
the  court  held  that  where  a  demand  had  been  made  upon  tlie  president  cf  the 
bank  whera  the  note  was  payable,  it  was  sufficients  For  a  further  illusti^on 
of  what  constitutes  presentment,  see  Windham  Bank  t.  Norton,  56  Am.  Doe. . 
997;  Jones  v.  Robinwn,  54  Id.  212;  Bice  v.  Bagland,  53  Id.  737,  and 
citing  prior  cases  in  this  series. 


Fuller  v.  Cowell. 

[8  LoinaiAKA  AxuuaZh  I'dG.] 
Vkowb's  Ionokakcx  of  Manner  in  Wnicii  Goods  Sold  bt  Him  &▲▼■ 
BXBN  Packed  will  not  exempt  him  from  liability  for  the  difference  be- 
tween the  value  of  the  packages  in  their  actual  condition  and  what  it 
would  have  been  if  the  packages  had  been  uniform  and  corresponded  with 
the  samples  by  which  the  sale  was  etTectcd.  The  measure  of  damages  in 
such  cases  is  the  difference  in  value  of  the  actual  contents  and  the  cod- 
tents  represented  to  be  in  tlie  packages  at  the  time  and  place  of  sale. 

Appeal  from  the  fourth  district  court  of  New  Orleans.  Josiah 
D.  Fuller,  plaintiff,  Robert  W.  Cowell,  vendor,  and  Mushet  & 
Pearson,  warrantors,  defendants.  Action  to  recover  on  loss 
sustained  on  the  purchase  of  a  number  of  bales  of  cotton.  The 
<^omplaint  chaigcd  that  "  the  outside  of  said  bales  was  com- 
posed of  good,  sound,  and  merchantable  cotton,  extending 
farther  into  the  interior  of  the  bales  than  the  usual  mode  of 
inspection  would  enable  a  person  to  examine,"  and  '*  that  said 
bales  were  plated  on  the  outside  with  sound  and  merchantable 
cotton,  but  were  falsely  packed  in  the  interior  of  the  bales  with 
cotton  badly  damaged,"  etc.  The  plaintiff  recovered  judgment, 
and  defendants  appealed. 

Banford  and  Finney,  for  the  plaintiff. 

Benjamin  and  Micou,  and  Wolfe  and  Singleton,  for  the  defend- 
ants and  warrantors. 

By  Court,  Sudell,  J.  Although  there  is  a  conflict  of  testi- 
mony, 'OUT  minds  have  been  brought  to  the  same  conclusion  as 
the  district  judge  came  to,  that  is  to  say,  that  the  cotton  in  the 
interior  of  the  bales  was  of  a  decidedly  inferior  quality  to  that 
of  the  outer  portion;  in  other  words,  that  the  cotton  was  what 
was  called  in  the  market  falsely  packed.  Such  packing,  it  ii 
proved,  is  not  discoverable  bj  the  usual  examination  which 
buyers  make.  The  plaintiff,  it  is  true,  admitted  at  the  trial  the 
defendant  was  not  aware  of  this  false  packing;  but  this  absence 
of  knowledge  does  not  exempt  the  vendor  from  liability  for  the 
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difference  between  the  Tslue  of  the  bales  in  their  aotoal  condi- 
tion and  what  it  would  have  been  if  the  quality  throughout  the 
bale  had  been  uniform. 

There  was  an  effort  at  the  trial  below»  and  in  argument  here, 
to  avoid  responsibility,  on  the  ground  that  this  cotton  had  been 
repacked  in  New  Orleans,  in  consequence  of  a  fire  having 
occurred  at  the  press  where  it  was  stored,  and  that  the  fact  of 
its  having  been  repacked  was  communicated  to  the  plaintiff. 
And  witnesses  were  called  to  prove  that  repacked  cotton  is  not 
considered  as  favorably  in  the  market  as  cotton  which  has  not 
undergone  that  process.  The  reason,  as  stated  by  a  cotton 
dealer  is,  '*  that  in  repacking  cotton  they  have  to  pick  it  out  in 
various  piles,  and  through  carelessness  there  may  be  a  slight 
mixture,  and  in  repacking,  occasioniilly  a  rope  might  be  picked 
up.  Buyers  of  repacked  cotton  know  these  facts.*'  But  this 
evidence  is  insufficient  to  account  for  the  condition  of  the  cotton 
in  question,  or  to  exempt  the  defendant  from  liability.  There 
was  here,  according  to  the  testimony  of  the  plaintiff's  witnesses, 
to  whom  the  district  judge  gave  credence,  a  marked  discrepancy 
between  the  outer  cotton  and  the  interior  of  the  bales,  which 
can  only  be  accounted  for  on  the  hypothesis  of  false  packing. 
Moreover,  in  this  case,  samples  were  furnished  by  the  seller  to 
the  buyer,  and  the  classer  employed  by  the  plaintiff  testified 
that  he  found,  on  drawing  samples  from  the  edge  of  the  bales 
in  the  usual  manner,  that  they  corresponded  with  the  samples 
so  furnished.  The  witnesses  concur  in  stating  that  false  pack- 
ing is  not  discoverable  by  taking  samples  from  the  bales  in  the 
usual  manner. 

In  a  case  of  this  sort,  where  the  seller  is  not  cognizant  of  the 
hidden  defects  of  the  thing  sold,  he  is  liable  for  the  difference 
at  the  time  and  place  of  sale  between  the  actual  value  of  the 
bales  thus  falsely  packed,  and  what  they  would  have  been  worth 
if  the  entire  contents  had  corresponded  with  the  outer  portion. 
The  actual  loss  incurred  by  the  plaintiff  in  the  foreign  market, 
where  he  sold  the  cotton,  had  it  been  thrown  back  on  his  hands 
by  the  buyer,  and  then  resold  at  a  lower  price,  is  not  the  rule 
of  damages,  although  it  maybe  considered, with  other  evidence, 
for  the  purpose  of  estimating  the  percentage  of  inferiority. 

It  is,  therefore,  decreed  that  the  judgment  of  the  district  court 
be  reversed,  and  it  is  further  decreed  that  the  plaintiff  recover 
of  the  defendant  the  sum  of  three  hundred  and  fifty-four  dollars 
and  seventy-four  cents,  with  interest  at  the  rate  of  five  per  cent 
per  annum  from  the  fifth  of  April,  1851,  until  paid,  and  ooste 
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of  the  suit  in  the  court  below — ^those  of  the  appeal  to  be  paid 
bj  the  plaintiff. 

Salk  bt  Samflx— Wabrantt— Liabiutt  ot  Vbndor.— In  Mure  ▼. 
Dcnnell,  12  La.  Ann.  369,  a  case  cloeely  resembling  the  principal  case,  the 
court  held  that  whether  cotton  be  falsely  packed  or  mixed  by  carelessness  or 
accident,  if  it  be  inferior  to  the  samples  by  which  it  is  sold,  the  vendee  is  en- 
titled to  relief,  provided  it  be  so  packed  that  its  defects  can  not  be  discov- 
ered on  simple  inspection.  In  the  case  of  Hall,  Kemp  db  Go,  v.  Plassan,  19 
Id.  11,  the  court,  in  referring  to  the  question  of  a  sale  by  sample,  stated  that 
"it  was  a  well-settled  principle  of  law  that  a  seller  is  bound  to  explain  him- 
self clearly  as  to  the  extent  of  his  obligations;  and  the  exhibition  of  a  sample 
implies  a  warranty  that  the  thing  sold  by  it  shall  be  in  some  measure  in  con- 
formity to  it.  The  sample  is  a  tacit  representation  of  the  quality  of  the 
merchandise  sold;  and  except  where  the  warranty  is  clearly  and  explicitly 
excepted  by  the  vendor,  he  must  deliver  the  article  in  a  condition  equal  to 
that  of  the  sample."  The  question  will  be  found  treated  at  considerable 
length  by  examining  the  followinc;  cases,  and  the  notes  to  the  same:  Bradford 
T.  Manly,  7  Am.  Dec.  122;  Borrekins  v.  Bevan,  23  Id.  85;  Beebee  v.  Robert, 
27  Id.  132;  Boorman  v.  Jenbins,  Id.  158;  Moses  v.  Mead,  43  Id.  676;  lUker 
T.  StrickUr,  51  Id.  488;  Beime  v.  Dord,  55  Id.  321. 


State  v.  Foster. 

[8  LounzAHA  AnruAi.,  300.] 

Plba  or  AuTBEVOis  Convict  is  Spbcial  Plba  in  Bab  of  the  pfoaeontion 
pending;  and  in  order  to  plead  the  same  with  effect,  the  crime  most  be 
the  same  for  which  the  defendant  was  previously  convicted  upon  a  suffi- 
cient indictment. 

Pboolakation  of  Governor  Offering  Reward  for  the  apprehension  of  a 
criminal  is  admissible  as  evidence  to  sustain  an  allegation  in  indictment 
charging  that  the  aocosed  had  fled  from  justice. 

In  Cases  of  HomciDE,  where  the  mortal  stroke  was  given  in  T^niaJMim 
but  the  death  occurred  in  Mississippi,  the  crime  may  be  prosecuted  in 
the  parish  where  the  mortal  stroke  was  given. 

Mortal  Wound  Inflicted  on  Board  of  Vessel  in  lake  Borgne,  which 
was  moored  to  a  wharf  in  the  parish  of  St.  Bernard:  hdd,  that  the 
courts  of  the  parish  named  had  jurisdiction  over  the  offender. 

Appeal  from  the  first  district  of  New  Orleans.  The  facts  are 
stated  in  the  opinion. 

Isaac  E.  Morse,  aUomey  general,  for  the  state. 

Dxjucros,  for  the  defendant. 

By  Court,  Buchanan,  J.  The  defendant  was  indicted  in  the 
parish  of  St.  Bernard,  for  the  murder  of  Clement  Nicaise,  al« 
legod  to  have  been  committed  on  the  fifth  of  November,  1850. 
He  was  found  guilty  of  manslaughter,  and,  on  appeal  to  this 
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court,  the  judgment  was  arrested,  "  i^ithout  prejudice  to  a  legal 
prosecution  for  the  crime  of  manslaughter."  See  the  decision 
of  this  court,  delivered  at  the  April  term  of  1852,  not  yet  re* 
ported  [7  La.  Ann.  255]. 

In  pursuance  of  this  decree,  an  indictment  for  manslaughter 
was  laid  before  the  grand  jury  in  St.  Bernard,  who  found  a  true 
biJI  at  the  June  term  of  1852.  A  second  conviction  having  en- 
sued, the  defendant  again  prosecutes  an  apx)eal  before  this 
tribunal,  and  prays  that  the  judgment  be  arrested  on  the  fol- 
lowing grounds:  1.  That  the  court  below  set  aside  the  plea  of 
autrefois  convict  on  a  mere  motion,  of  which  the  accused  was 
not  even  informed,  and  by  an  ex  parte  order;  2.  That  the  proc- 
lamation of  the  governor  was  improperly  admitted  in  evidence 
before  the  jury  to  prove  the  absconding  of  the  defendant;  3. 
That  the  indictment  does  not  describe  the  place  of  the  death  of 
Clement  Nicaise  with  sufficient  certainty,  inasmuch  as  it  says 
**  he  died  on  lalce  Borgne,"  without  specifying  in  what  state  or 
jurisdiction  he  died;  4.  That  the  court  erred  in  refusing  to 
charge  the  jury  that  if  they  found  it  proved  that  the  mortal 
wound  was  inflicted  in  a  schooner,  on  lake  Borgne,  ihey  must 
acquit  the  prisoner. 

1.  Upon  the  first  of  these  points  the  record  shows  that 
defendant  pleaded  to  his  indictment  on  the  eighth  of  June, 
1852,  in  writing.  His  plea  was  the  general  issue,  to  which, 
upon  the  same  paper,  was  added  a  plea  of  ouirefoiB  convict^ 
in  the  following  words:  "And  the  said  William  Foster  further 
says,  that,  though  not  guilty,  he  has  already  been  convicted  for 
the  same  alleged  offense,  and  sentenced  to  the  penitentiary  by 
this  honorable  court,  in  the  last  term  of  this  court,  and  conse- 
quently he  pleads  autrefois  convict^  which  he  is  ready  to  verify." 

To  this  plea  the  district  attorney  demurred,  as  follows:  **  That 
to  maintain  the  plea  of  avirefois  convict^  the  crime  must  not 
only  be  the  same  for  which  the  defendant  was  before  convicted, 
but  the  conviction  must  have  been  lawful,  and  on  a  sufficient 
indictment.  In  the  present  case,  the  conviction  was  on  an  in- 
dictment clearly  insufficient  to  sustain  the  verdict  for  manslaugh- 
ter, more  than  a  year  having  elapsed  between  the  commission 
of  the  crime  and  the  prosecution.  The  district  attorney,  there- 
fore, demurs  to  said  plea,  alleging  for  cause  of  demurrer  that 
the  facts  are  insufficient  in  law  to  bar  the  present  prosecution, 
and  prays  the  judgment  of  the  court,  overruling  and  rejeoting 
the  plea  of  aairefois  convict." 

This  demurrer  appears  to  havo  been  disposed  of  on  the 
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day  that  it  was  filed.  The  entry  in  the  minutes  is  as  follows: 
**  On  motion  of  the  district  attorney,  it  is  ordered  by  the  court 
that  the  plea  of  autrefois  convict  be  set  aside."  This  order  is 
asserted  to  have  been  made  ex  parte,  and  in  the  absence  of  the 
defendant's  counsel.  But  the  contrary  is  to  be  inferred,  from 
the  fact  that  the  entry  in  the  record  immediately  preceding  the 
sustaining  of  the  demurrer,  and  in  the  same  day's  proceedingSp 
is  a  motion  of  defendant's  counsel  to  be  allowed  to  amend  his 
plea,  which  was  granted.  A  demurrer  to  a  plea  admits  the  facts, 
and  is  to  be  decided  by  the  court,  and  not  by  the  jury;  and  we 
are  satisfied  that  the  plea  was  in  this  instance  properly  over- 
ruled. The  plea  of  autrefois  convict  is  a  special  plea  in  bar  of 
the  prosecution  pending;  and  in  order  to  plead  the  same  with 
effect,  the  crime  must  be  the  same  for  which  the  defendant  was 
before  convicted,  and  the  conviction  must  have  been  lawful 
upon  a  sufficient  indictment:  1  Ch.  Grim.  L.  461;  Bex  v.  Ihnden, 
9  East,  441. 

But  the  judgment  was  arrested  upon  the  previous  conviction 
in  this  case  precisely  upon  the  ground  that  the  indictment  was 
insufficient  to  support  a  conviction  for  manslaughter,  for  want 
of  the  allegation  that  the  accused  had  fled  from  justice,  more 
than  a  year  having  elapsed  from  the  commission  of  the  ofiEense 
to  the  finding  of  the  bill  of  indictment. 

2.  Upon  the  second  ground  of  error,  we  are  of  opinion  thai 
the  proclamation  of  the  governor  was  properly  received  in  evi- 
dence, as  a  circumstance  tending  to  sustain  the  allegation  of 
this  indictment,  that  defendant  had  fled  from  justice — ^an  allega- 
tion necessary  to  justify  a  prosecution  for  manslaughter,  under 
the  circumstances. 

3.  The  former  decision  of  this  court  in  this  case,  above  men- 
tioned, has  passed  upon  the  third  of  defendant's  grounds  of 
error,  in  express  terms.  In  that  decision  it  is  said:  "  The  com- 
mon law,  adopted  by  our  act  of  1805,  was  modified  by  the 
statute  of  Geo.  II.,  which  provides,  that '  where  the  stroke  has 
been  given  in  England,  and  the  death  occurs  out  of  England,  or 
the  reverse,  the  killing  may  be  inquired  of  in  that  part  of  Eng- 
land where  either  the  death  or  stroke  shall  happen  respectively:' 
1  East  P.  C.  365.  And  so  the  late  court  of  errors  and  appeals  in 
criminal  cases  held,  in  the  case  of  State  v.  McCoy,  8  Bob.  (La.) 
645  [41  Am.  Dec.  301]:  *That  where  the  mortal  stroke  was 
given  in  this  state,  but  the  death  occurred  in  the  state  of  Mis- 
sissippi, the  crime  might  be  prosecuted  in  the  parish  where  the 
mortal  stroke  was  given.' "    It  was  proper,  therefore,  to  charge 
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In  the  indictment  the  truth,  that  the  death  ocenned  on  lake 
Borgne,  and  it  was  immaterial  whether  it  occnrred  within  the 
jurisdiction  of  Louisiana,  Mississippi,  or  the  high  seas  within 
the  jurisdiction  of  the  United  States. 

We  entirely  concur  in  the  view  taken  of  this  point  by  our  pre- 
decessors. 

4.  The  fourth  point  of  error  assigned  appears  to  us  to  inyolye 
a  question  of  fact,  and  as  such,  to  be  excluded  from  our  appel- 
late jurisdiction  in  criminal  cases  by  article  62  of  the  constitu- 
tion. The  indictment  charges  that  the  wound  which  caused  the 
death  of  Clement  Nicaise  was  inflicted  in  the  parish  of  St.  Ber^ 
nard.  From  the  appellant's  bill  of  exceptions,  it  appears  that 
the  judge  was  requested  to  charge  the  juiy  that  if  they  were  of 
opinion  from  the  evidence  that  the  mortal  wound  was  inflicted 
on  Clement  Nicaise  while  in  a  schooner  on  lake  Borgne,  where 
there  is  always  water  at  the  lowest  tide,  the  accused  must  be  ac- 
quitted. And  for  the  pTirpose,  apparently,  of  sustaining  this 
bill  of  exceptions,  a  part  of  the  cross-examination  of  one  witness 
has  been  taken  in  writing  by  the  request  of  defendant's  counsel, 
and  sent  up  with  the  record.  The  question  of  the  territorial 
limits  of  the  parish  of  St.  Bernard  is  probably  a  question  of  law; 
but  the  question  of  the  place  where  tiie  mortal  wound  was  given 
is  undoubtedly  a  question  of  fact.  We  are  of  opinion  that  in 
the  case  supposed  by  the  judge  in  the  bill  of  exceptions,  that 
although  the  wound  was  given  on  board  a  schooner  on  lake 
Borgne,  yet  the  schooner,  being  moored  to  a  wharf,  was  in  the 
parish  of  St.  Bernard,  the  judge  did  not  err  in  refusing  the 
charge.  But  whether  or  not  the  schooner  was  at  such  a  point 
as  described  is  a  question  of  fact,  into  which  we  can  not  in- 
quire. 

It  is  therefore  adjudged  and  decreed  that  the  judgment  of  the 
district  court  be  affirmed,  with  costs. 


Plea  or  Fobmjek  Conviction*  when  Available:  See  MeOhmia  v.  State, 
49  Am.  Deo.  697;  ConmoniDeaUh  ▼.  McPikt,  50  Id.  727;  SuUsUfft  y.  SUUe,  61 
Id.  459;  8taU  v.  Colvin,  54  Id.  58. 

Homicide,  Indictment  for,  and  Venue  in  Cases  of. — Venne  must  be  laid 
in  the  county  wherein  the  offense  was  committed:  People  y.  Mather^  21  Am. 
Deo.  122;  8taU  y.  AfeCoy,  41  Id.  301;  People  v.  Adams,  45  Id.  468.  In  th« 
Utter  case  it  waa  held  that  a  person  shooting  £rom  one  state  and  kiUing  # 
man  in  another  may  be  tried  in  the  latter  state. 
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NOBTHEBN    BAm    OF  KeNTUCKT  V.  SqUIBES. 

[8  LounxAXA  AjonuL,  S18.] 

ConifSKL  SHOULD  BS  Affoikted  TO  Maks  Ajsskkt  Cbkdhobs  PAXim  in 
caaes  of  Tolimtary  sarrender. 

Obdsk  or  CouBT  AocKprnvo  Subbxnpsb  of  JxaowEm^s  Pbofkbtt,  and 
staying  all  prooeedings  against  hinii,  pradndes  creditocs  from  instttating 
a  suit  in  another  court,  when  the  order  is  anthoriaed  by  the  laws  of  this 
state. 

SxATX  iNSOLYEifT  OB  Bankbuft  Laws,  ss  to  contrscts  posterior  to  those 
laws,  are  valid  and  binding  between  citiaens  of  the  state  where  sadi  laws 
exist,  as  to  contracts  made  and  to  be  performed  in  the  state. 

Btatb,  in  its  Soyebeion  Cafacitt,  cak  Exkbcisx  Fullbst  Authobitt 
OTBB  its  Own  Tbibunai^  and  prohibit  dfciattis  of  other  states  from 
sning  in  them  on  contracts  made,  either  in  or  ont  of  the  state,  nnlesi 
restricted  by  some  saperior  power. 

DncHABGB  IN  Bankbuftct  Gbantkd  undbb  Laws  of  Statb,  as  between 
citizens  of  the  state  where  the  discharge  is  granted,  and  as  to  contracti 
made  and  to  be  execnted  there,  is  valid  and  binding  everywhere. 

Bill  of  Exghanob  Dbawn  bt  Citizen  of  LouisiANAy  upon  and  aooepted 
by  citizens  of  Louisiana,  and  payable  to  the  order  of  a  citiaen  of  the  same 
state,  will  be  understood  as  intended  to  be  made  payaUe  in  Ttonisianai 
unless  the  contrary  appears. 

Appeal  from  the  third  district  court  of  New  Orleans.    The 
(acts  are  stated  in  the  opinion. 

Sonford  and  Finney,  for  the  plaintiff  and  appellant. 

Sidney  L,  Johnaon,  for  the  defendants. 

By  Court,  Ogdkh,  J.  The  defendant,  a  citisEen  of  Louisiana, 
resists  a  suit  instituted  by  the  plaintifffl,  citizens  of  Kentucky, 
to  recover  the  amount  of  a  draft  accepted  by  a  commercial  firm 
of  which  he  was  a  member,  on  a  plea  in  the  following  words: 
**  That  since  the  execution  and  protest  of  said  draft,  to  wit,  some 
time  in  the  year  1850,  defendant  made  a  cession  of  all  his  prop- 
erty  to  his  creditors,  under  the  provisions  of  the  act  of  Febru- 
ary 20,  1817,  relative  to  the  voluntary  surrender  of  property, 
and  of  the  acts  amendatory  thereof,  and  of  the  civil  code  of 
Louisiana,  to  which  proceedings  the  plaintifis  were  made  parties, 
under  the  provisions  of  said  laws;  that  a  stay  of  all  proceedings 
against  the  person  and  property  of  defendant  was  granted  by 
order  of  the  fifth  district  court  of  New  Orleans,  before  which 
said  cession  was  made,  and  that  said  order  has  never  been  set 
aside."  The  present  suit  is  alleged  to  be  in  violation  of  that 
order  and  of  the  law  under  which  the  contract  sued  on  was 
made.     The  bill  is  dated  at  New  Orleans,  drawn  by  L.  Janin,  a 
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citizen  of  Louisiana,  on  Lafoiest  &  Squires,  at  Ne^^  Orleans,  and 
made  payable  to  the  order  of  Benjamin  Winchester,  and  has  on 
it  the  blank  indorsements  of  Benjamin  Winchester  and  Miles 
Taylor.  The  parties  whose  names  are  to  the  bill  were  all  citi- 
sens  of  Louisiana  at  the  time,  and  the  acceptors  were  commis- 
sion merchants  residing  and  doing  business  in  New  Orleans. 
The  bill  was  accepted  and  indorsed  for  the  accommodation  of 
the  drawer,  precisely  in  the  shape  in  which  it  appears  now  in 
the  record.  Logan  Hunton,  also  a  citizen  of  Louisiana,  became 
the  owner  of  it,  and  sent  it  to  Kentucky,  where  it  was  bought 
by  the  plaintiffs.     The  name  of  Hunton  is  not  on  the  bill. 

The  case  has  been  argued  with  much  zeal  and  ability  on  the 
question  of  the  effect  and  YaHdity  of  the  insolvent  laws  of  the 
state,  and  the  judicial  proceedings  which  have  taken  place  under 
them,  as  affecting  the  right  of  the  plaintiffs,  citizens  of  another 
state,  under  the  circumstances  of  this  case,  to  prosecute  this  suit 
in  a  court  of  this  state,  notwithstanding  the  order  staying  all 
proceedings  against  the  person  and  property  of  the  defendant. 
A  question,  however,  has  been  raised  in  this  court  which  does 
not  seem  to  have  been  considered  in  the  court  below,  and  which 
it  is  necessaiy  first  to  dispose  of.  It  is  denied  that  the  plaintiffs 
were  duly  made  parties  to  the  proceedings  in  bankruptcy  insti- 
tuted by  the  defendant.  This  was  undoubtedly  essential  to  give 
validity  to  the  plea  which  has  been  set  up.  The  bill  is  found  in 
the  schedule  of  defendant's  liabilities,  and  the  holder  of  it  is 
represented  to  be  A.  S.  Trotter,  agent  of  the  Northern  Bank  of 
Kentucky.  Trotter  is  not  represented  as  either  being  present 
or  residing  in  New  Orleans,  and  the  personal  service  on  him, 
which  the  plaintiffs  contend  should  have  been  shown,  we  think 
was  not  necessary.  Counsel  was  appointed  to  represent  the  ab- 
sent creditors,  and  that  is  the  only  formality  required  by  law  to 
make  absent  creditors  parties  in  cases  of  voluntary  surrenders: 
Acts  of  1817,  p.  130.  The  bill  was  then  in  suit  in  the  United 
States  court  in  New  Orleans,  in  the  name  of  the  present  plaint- 
iffSy  and  in  the  description  a  special  reference  was  made  to  that 
suit.  The  plaintiffs  were,  therefore,  legally  parties  to  the  pro- 
ceedings, and  we  will  now  proceed  to  consider  the  argument  and 
authorities  which  have  been  submitted  to  us  on  the  merits  of  the 
plea. 

The  order  of  the  court,  made  under  the  authority  of  a  sov- 
ereign state,  accepting  the  surrender  of  defendant's  property 
and  staying  all  proceedings  against  him,  must  preclude  any 
creditor  from  instituting  a  suit  in  a  court  of  this  state,  unless 
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the  law  itself  is  a  nulliiy.  The  argument  of  the  ooonsel  for 
plaintiffs  is  not  understood  as  contei  ding  for  the  absolute  nul- 
lity of  the  law,  for  it  seems  to  be  conceded  everywhere  to  be 
now  well  settled  that  state  insolvent  or  bankrupt  laws,  as  to 
contracts  posterior  to  those  laws,  are  valid  and  binding  between 
citizens  of  the  state  where  such  laws  exist  as  to  contracts  made 
and  to  be  performed  in  the  state.  But  the  state,  in  its  sovereign 
capacity,  can  exercise  the  fullest  authority  over  its  own  tribu- 
nals, and  prohibit  citizens  of  other  states  from  suing  in  them  on 
contracts  made  either  in  or  out  of  the  state,  unless  there  is  some 
superior  power  by  which  her  authority  in  this  respect  is  circum- 
scribed. The  state  has  declared  her  will  on  this  subject.  Her 
insolvent  laws  expressly  extend  their  operation  to  all  persons, 
whether  citizens  of  other  states  or  foreigners;  and  all  contracts 
are  declared  to  be  affected  by  them,  whether  made  in  or  out  of 
the  state,  or  to  be  performed  in  or  out  of  the  state.  The 
plaintiffs  claim  an  exemption  from  the  operation  of  this  law 
as  regards  them,  which  they  can  only  be  entitled  to  by  show- 
ing either  that  the  whole  law  is  repugnant  to  the  constitution 
of  the  United  States,  and  therefore  void,  or  that  by  the  effect 
of  some  clause  in  the  constitution,  so  much  of  the  law  as  pro- 
hibits them  from  suing  in  the  courts  of  the  state  is  inoperative. 
The  right  of  the  several  states  to  pass  bankrupt  laws  so  long 
as  congress  refrained  from  exercising  the  power  given  to  them 
by  the  constitution,  of  passing  uniform  bankrupt  laws,  has 
never  been  questioned  since  the  decision  in  the  case  of  Siurges 
V.  Crovminshield,  4  Wheat.  122.  It  was  theiB  held  that  the 
states  might  pass  bankrupt  laws,  provided  they  did  not  violate 
the  tenth  section  of  the  first  article  of  the  constitution  of  the 
United  States,  which  declares  that  no  state  shall  pass  a  law  im- 
pairing the  obligation  of  contracts.  Judge  Marshall,  in  deliv- 
ering the  opinion  of  the  court  in  that  case,  says  the  constitu- 
tion did  not  grant  to  the  states  the  power  of  passing  bankrupt 
laws,  it  found  them  in  possession  of  that  power,  and  restrained 
them  so  far  as  to  prevent  them  from  passing  laws  impairing  the 
obligation  of  contracts.  He  also  declares,  in  that  opinion,  that 
the  insolvent  laws  existing  in  the  different  states  at  the  adoption 
of  the  constitution,  which  went  further  than  discharging  the 
person  from  imprisonment,  were  obnoxious  to  the  constitutional 
prohibition.  According  to  the  opinion  expressed  in  that  case, 
the  insolvent  laws  of  this  state  would  be  repugnant  to  the  con- 
stitution of  the  United  States,  and  would  be  void,  as  well  in 
regard  to  our  own  citizens  as  in  regard  to  the  citizens  of  othef 
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states.  It  is,  boweyer,  well  known  that  the  whole  subject  of 
the  constitutionality  and  effect  of  state  bankrupt  laws  came 
afterwards  under  review  in  the  leading  case  of  Ogden  v.  Saunders, 
12  Id.  213,  and  that  it  was  then  decided  by  the  court  that  a 
discharge  under  a  state  law,  when  the  contract  was  made  be- 
tween citizens  of  the  state  under  whose  law  the  discharge  was 
obtained,  should  be  held  to  be  valid.  In  regard  to  citizens  of 
other  states,  the  court  says:  "  But  when  the  state  passes  beyond 
its  own  limits  and  acts  upon  the  rights  of  the  citizens  of  other 
states,  there  arises  a  conflict  of  sovereign  power  and  a  collision 
with  the  judicial  powers  granted  to  the  United  States,  which 
renders  the  exercise  of  such  a  power  incompatible  with  the 
rights  of  other  states  and  with  the  constitution  of  the  United 
States."  Judge  Marshall,  who  had  delivered  the  opinion  of  the 
court  in  the  case  of  Sturges  v.  Crowninshield,  supra,  assented 
to  this  judgment,  and  the  constitutionality  and  validity  of  state 
bankrupt  laws  in  its  effects  on  posterior  contracts  to  the  extent 
of  even  entirely  discharging  the  obligation,  was  established  by 
that  decision. 

The  case  of  Ogden  v.  Saunders,  supra,  presented  the  question 
whether  Ogden,  who  had  obtained  a  dischmrge  in  New  York  under 
the  insolvent  laws,  cotdd  successfully  plead  that  discharge  in  bar 
of  a  suit  instituted  against  him  in  the  United  States  court  at  New 
Orleans,  by  Saunders,  on  a  bill  drawn  by  Jourdan,  at  Lexington, 
in  Kentucky,  on  Ogden,  then  a  citizen  and  resident  of  New  York, 
and  there  accepted  by  him.  The  court  held  that  the  fair  and 
ordinary  exercise,  by  the  states,  of  the  power  to  pass  bankrupt 
laws  did  not  necessarily  involve  a  violation  of  the  obligation  of 
contracts,  but  that  the  exercise  of  that  power,  as  regarded  the 
rights  of  Saunders,  a  citizen  of  a  different  state  from  the  one 
under  whose  laws  the  discharge  had  been  granted,  was  incom- 
patible with  the  rights  of  other  states — and  held  the  discharge 
set  up  to  be  invalid.  From  the  language  made  use  of  in  the 
propositions,  as  above  stated  by  the  court,  it  would  seem  that 
they  considered  the  rights  of  the  state  to  pass  such  laws  as  only 
circumscribed  in  so  much  as  by  the  constitution  of  the  United 
States  the  federal  courts  were  clothed  with  the  power  of  deciding 
controversies  between  citizens  of  different  states.  In  the  previ- 
ous case  of  Sturges  v.  Crowninst  ield,  supra,  where  the  same  law 
of  New  York  was  held  to  be  unconstitutional,  and  where  the 
contract  was  in  fact  made  prior  to  the  law  granting  the  discharge, 
Judge  Marshall  had  deemed  it  proper  to  say  that  the  opinion 
was  confined  to  a  case  in  which  a  creditor  sues  in  a  court,  the 
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prooeedings  of  which  the  legislatare,  whose  act  is  pleaded,  had  ^ 

not  a  right  to  control;  thereby  strongly  intunating  the  opinion  | 

that  thr>  legislature  of  the  state  would  necessarily  exercise  an  | 

absolute  control,  so  far  as  concerned  the  courts  of  the  state. 
It  is  principally  on  the  reasoning  adopted  by  the  court  in  | 

the  case  of  Ogden  v.  Saunders,  supra,  and  on  the  authority  of  ; 

the  case  of  Boyle  y.  Zacharie,  6  Pet.  635,  together  with  a 
decision  of  Judge  Woodbury,  in  the  circuit  court  of  the 
United  States,  and  numerous  decisions  of  state  courts,  thai 
the  plaintiffs'  counsel  have  based  their  argument  to  contend 
that  defendant  is  amenable  before  our  own  courts  at  the 
suit  of  citizens  of  another  state.  We  have  examined  the 
cases  referred  to,  and  particularly  the  case  of  Tovme  ▼. 
Smith,  1  Woodb.  &  M.  118,  in  which  Judge  Woodbury  haa 
reviewed,  at  great  length,  all  the  decisions  on  that  subject. 
The  result  of  that  examination  is,  we  think  it  to  be  settled  by 
judicial  authority — 1.  That  the  insolvent  or  bankrupt  laws 
of  a  state,  if  not  suspended  by  the  enactment  of  a  uniform 
bankrupt  law  by  congress,  are  constitutional  and  valid  as  to  aU 
posterior  contracts  entered  into  between  citizens  of  the  state 
where  such  laws  exist,  and  equally  so  whether  th^  afifect  the 
obligation  or  the  remedy  only;  2.  That  a  discharge  granted 
under  such  laws,  as  between  citizens  of  the  state  where  the  dis- 
charge is  granted,  and  as  to  contracts  made  and  to  be  executed 
there,  is  valid  and  binding  everywhere;  3.  That  it  is  only  in 
regard  to  contracts  made  between  citizens  of  different  states, 
and  not  stipulated  to  be  performed  in  the  state  where  the  dis- 
charge is  granted,  that  the  validity  of  such  discharge  can  bo 
questioned,  if  at  all,  in  the  courts  of  the  state  where  it  was 
granted,  although  in  the  courts  of  the  circuits  of  the  United 
States,  according  to  their  existing  jurisprudence,  a  discharge, 
under  those  circumstances,  would  not  be  held  good  as  a  plea  in 
bar. 

The  two  first  propositions  are  established  by  all  the  authori- 
ties, and  their  correctness  now  can  scarcely  be  questioned.  The 
third  proposition  is  the  one  which  directiy  involves  the  right  of 
the  plaintiffs  to  maintain  this  action.  Their  counsel  contend 
that  their  case  is, not  embraced  by  it,  that  the  contract  sued  on 
was  made  between  a  citizen  of  Louisiana  and  citizens  of  Ken- 
tucky, and  that  as  no  place  of  performance  is  indicated  in  the 
contract,  Louisiana  can  not  be  considered  as  the  place  where  it 
was  to  be  performed.  They  deny,  however,  the  correctness  of  the 
legal  proposition  itself,  and  say  it  is  immaterial  whether  the  con« 
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tract  was  made  directly  with  the  citizen  of  another  state  or  not, 
and  that  it  would  make  no  difference  even  if  Louisiana  was  to  be 
considered  as  the  place  of  performance;  and  they  contend  that, 
although  this  suit  could  not  be  entertained  in  the  federal  court 
for  the  reason  that  their  title  to  the  bill,  as  shown  on  its  face, 
is  traced  through  an  immediate  indorsee,  residing  in  the  same 
state  with  the  maker,  yet  they  are  entitled,  under  the  facts  and 
law  of  the  case,  to  maintain  their  action  in  the  state  tribunals. 
The  Arst  branch  of  the  proposition,  which  is  denied  by  them, 
viz.,  that  it  is  only  in  regard  to  contracts  between  citizens  of  dif- 
ferent states  that  the  validity  of  a  discharge,  under  a  state  insoly- 
ent  law,  can  be  questioned,  appears  to  us  to  be  fully  established 
in  the  case  of  Ogden  t.  Saunders,  supra.  The  case  of  Braynard 
V.  Marshall,  8  Pick.  194,  in  which  it  was  held  that  if  a  note  had 
either  been  given  to  a  person  belonging  to  another  state,  or  had 
been  indorsed  to  one  before  the  discharge  issued,  the  discharge 
would  be  no  bar  when' the  contract  was  sued  on  in  the  courts  of 
another  state  from  that  in  which  the  discharge  is  granted,  is  not 
applicable  in  principle  to  this  case,  and  if  it  was,  does  not  appear 
to  be  consistent  with  the  doctrine  laid  down  in  the  case  of  Ogden 
V.  Saunders,  supra.  Judge  Stoiy ,  who  was  one  of  the  judges  who 
decided  that  case,  has  expressed  his  opinion  to  that  effect:  Story 
on  Bills  of  Exch. ,  sees.  166-169.  The  second  branch  of  the  propo- 
sition, viz.,  that  when  even  the  contract  is  made  directly  with  a 
citizen  of  another  state,  if  it  is  stipulated  to  be  performed  within 
the  state  where  the  contract  is  made,  and  where  the  discharge  is 
granted,  it  is  not  obnoxious  to  the  constitutional  prohibition 
against  a  state's  passing  laws  impairing  the  obligation  of  con- 
tracts, is  fairly  deducible  from  the  reasoning  of 'Judge  Story  in 
the  case  of  Boyle  v.  Zacharie,  4  Pet.  444.  In  that  case,  Zacharie 
&  Turner,  having  obtained  a  judgment  in  the  United  States  dis- 
trict court  at  New  Orleans  against  Boyle,  who  was  a  citizen  of 
Maryland,  for  money  advanced  by  them  on  account  of  Boyle,  in 
New  Orleans,  and  which  Boyle  assumed  to  pay  them,  proceeded 
to  execute  their  judgment,  and  were  enjoined  by  ^  bill  in  equity 
in  the  circuit  court  of  Maryland,  on  the  ground  that  Boyle  had 
obtained  a  discharge  under  the  insolvent  act  of  Maryland.  The 
court  considered  the  constitutionality  of  the  state  insolvent  law 
as  settled  by  the  decision  in  the  case  of  Ogden  v.  Saunders, 
supra,  but  it  was  contended  that  the  contract  upon  which  the 
judgment  was  founded  was,  in  contemplation  of  law,  a  Maryland 
contract,  and  not  a  Louisiana  contract,  and  was,  therefore,  dis- 
charged under  the  insolvent  act  of  Maryland.    Judge  Stoiy 
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answered  the  objection  by  showing  that  the  contract,  on  the 
part  of  Boyle,  was  to  pay  Zacharie  &  Turner  for  advancea 
made  by  them  for  him  in  New  Orleans,  and  that  the  payment, 
unless  otherwise  stipulated,  would  also  be  understood  to  be 
made  in  New  Orleans.  He  therefore  treated  the  contract  as  a 
Louisiana  contract,  and  not  as  a  Maryland  contract.  It  there- 
fore must  have  been  considered  by  the  court  that  if  Maryland 
had  been  the  place  of  performance  of  the  contract  by  the  (Agree- 
ment of  the  parties,  the  contract  would  have  been  a  Maryland  con- 
tract, and  discharged  under  the  insolyent  laws.  And  that  view 
is  entirely  consonant  with  the  reasoning  of  the  court  by  which, 
in  the  case  of  Ogden  v.  Saunders,  supra,  they  came  to  a  conclu- 
sion in  favor  of  the  constitutionality  of  the  state  bankrupt  laws. 
In  the  present  case,  we  are  of  opinion  that  the  contract  sued  on 
was  a  Louisiana  contract.  It  was  executed  in  Louisiana,  was 
made  between  citizens  of  Louisiana,  and  not  being  otherwise 
stipulated,  the  payments  would  be  understood  as  intended  to  be 
made  in  Louisiana.  We  have  considered  the  case  as  if  a  dis- 
charge had  been  granted  to  the  defendant  by  his  creditors,  be- 
cause, although  a  discharge  has  not  been  granted,  it  has  been 
contended  that  the  stay  of  proceedings  granted  to  the  defendant, 
and  the  exemption  of  his  future  acquisitions  to  a  certain  extent 
from  the  pursuit  of  his  creditors,  which  is  the  consequence  flow- 
ing from  the  c^ssio  honorum,  does  itself  materially  impair  the 
obligation,  and  that  such  is  the  effect  practically,  there  can  be 
little  doubt.  We  are  of  opinion,  however,  that,  according  to 
the  principles  now  settled  by  the  highest  authority,  the  validity 
and  effect  of  our  state  insolvent  laws,  and  of  the  judicial  pro- 
ceedings under  them,  which  are  pleaded  by  the  defendant,  can 
not  be  denied  in  the  courts  of  our  state  under  the  circumstances 
of  this  case.  It  is  not  necessary  to  decide  whether  we  could 
properly,  under  any  circumstances,  nullify  the  laws  of  the  state 
so  far  as  they  only  deny  a  remedy  in  our  courts  to  the  citizens 
of  other  states,  by  placing  them  in  the  same  situation  with  our 
own  citizens.  We  are  not  able  to  see  how  such  laws  could  be 
considered  as  impairing  the  obligation  of  contracts  entered  into 
between  our  citizens  and  the  citizens  of  other  states,  particularly 
as  the  constitution  of  the  United  States  has  provided  tribunals 
under  its  own  authority  for  the  enforcement  of  such  contracts. 
It  is  therefore  orderea,  adjudged,  and  decreed  that  the  judg- 
ment of  the  court  below  be  affirmed  with  costs. 

SLmELL,  0.  J.     I  consider  the  general  rule  well  settled,  that 
state  insolvent  laws,  discharging  tho  obligations  of  future  con- 
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tracts,  are  constitational.  It  seems  to  me  equally  olear  that  the 
defendant  in  this  case  is  protected  by  our  state  law.  A  resident 
and  citizen  of  Louisiana,  he  accepted,  at  New  Orleans,  a  bill 
drawn  here  by  a  citizen  of  this  state  in  favor  of  and  indorsed  by 
a  citizen  of  this  state,  and  negotiated  here  to  a  citizen  of  this 
state,  who  afterwards  transferred  it  to  the  plaintiffs,  residents 
of  Kentucky.  Not  only  was  the  acceptance  made  here,  but  the 
reasonable  expectation  of  all  parties  must  have  been  that  it  was 
to  be  paid  here,  where  the  acceptor  lived,  and  was  established 
as  a  merchant.  I  can  not  understand  by  what  right  this  trans- 
feree of  a  Louisiana  creditor  can  ask  a  court  of  Louisiana  to  dis- 
regard its  own  insolvent  laws,  and  violate  a  cessio  bonorum  and 
a  stay  of  proceeding  regularly  adjudged  in  a  court  of  Louisiana. 
Such  a  doctrine,  it  seems  to  me,  would  involve  principles  sub- 
versive of  state  sovereignty,  and  for  which  I  find  no  sufficient 
warrant  in  the  constitution  of  the  United  States. 

I  have,  therefore,  no  hesitation  in  concurring  in  the  affirmance 
of  the  decree. 


EriBOT  ow  DisoHABOB  UNDXB  Statx  Inbolvxnot  Law^ — In  the  case  of 
8eott  y.  Bogart,  14  La.  Ann.  261,  a  case  aomewhat  resembling  the  principal 
cajse,  a  majority  of  the  court  held  that  a  eusio  bonorum  was  not  a  peremptory 
bar  to  a  salt  upon  a  judgment  rendered  contradictorily  with  the  ceding  debtcnr 
in  another  state  after  the  cession  had  been  accepted  here,  even  though  the 
debt  npon  which  the  foreign  judgment  was  obtained  was  put  upon  the  debtor*! 
bilan.  In  Larrabee  v.  TeUbot,  46  Am.  Dec.  637y  the  court  held  that  a  dis- 
ohaige  under  a  state  insolvent  law  did  not  affect  persons  residing  nor  con- 
tracts to  be  performed  beyond  the  limits  of  the  state.  See  also  the  cases 
cited  in  the  note  to  that  case  and  Heed  v.  Vaughan^  55  Id.  133. 

CoNBTiTunoNAiiiTT  OF  Statb  Inbolveht  Laws:  See  Seed  v.  Vtmgfiaak^ 
56  Am.  Deo.  133. 
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or  fraud,  practiced  within  the  limits  and  jurisdiction  of  a  sister  state,  I 

and  contraiy  to  the  authority  and  judicial  process  of  the  same,  such  I 

property  must  be  returned  to  the  state  whence  it  was  taken,  and  the  I 

parties  remitted  to  that  jurisdiction  for  a  determination  of  their  rights. 
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rsaulting  from  hu  leaving  slaves,  when  attached,  in  the  possession  of  one 
to  whom  the  debtor  had  hired  them,  and  in  whose  employment  there  is 
a  keeper  appointed  by  the  sheriff,  does  not  invalidate  the  ssinre,  althoagh 
the  sheriff's  responsibility  be  diminished. 
An.  ]>ao.  Vol.  LVm— 44 
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Appeal  from  the  fourth  district  court  of  New  Orleans.  Clai- 
borne Myers,  plaintiff,  David  Myers,  defendant,  John  L.  Hen- 
ley, third  opponent.     The  facts  are  stated  in  the  opinion. 

Bonford  and  I^nney,  and  ChiUan,  for  the  plaintiff  and  appel* 
lant. 

Goold,  for  the  opponent. 

By  Court,  Ggdek,  J.  The  third  opponent,  who  is  the  sheriff 
of  Harrison  county,  Mississippi,  claims  the  custody  and  pos- 
session of  twenty-three  slaves  who  were  seized  and  put  in  pos- 
session of  the  sheriff  of  the  parish  of  Kapides,  by  virtue  of  a 
writ  of  fieri  facias,  from  the  fourth  district  court  of  New  Or- 
leans, in  the  suit  of  Claiborne  Myers  v.  David  Myers,  He 
alleges  that  on  the  twenty-fifth  of  December,  1851,  the  said 
slaves  were  lawfully  in  his  possession,  as  sheriff,  in  the  state  of 
Mississippi,  by  virtue  of  a  writ  of  attachment  from  the  circuit 
coiu*t  of  Harrison  county,  in  a  suit  of  Samuel  F.  Builerworffi  v. 
Datnd  Myers;  that  the  said  David  Myers,  on  or  about  that  time, 
forcibly  and  feloniously  took  said  slaves  out  of  his  possession 
and  qarried  them  to  the  parish  of  Bapides,  where,  by  collusion 
between  himself  and  his  brother,  Claiborne  Myers,  the  plaintiff 
in  this  suit,  the  said  David  Myers  caused  the  slaves  to  be  seized 
in  satisfaction  of  the  judgment  obtained  against  him  by  his 
brother.  Claiborne  Myers,  in  his  answer,  denies  generally  the 
allegations  in  the  opposition,  and  specially  that  the  opponent 
ever  bad  custody  of  the  slaves  in  his  capacity  of  sheriff.  He 
sets  forth  that  he  had  obtained  a  judgment,  in  November,  1847, 
against  David  Myers,  which  had  been  duly  recorded  in  the 
parish  of  Orleans,  the  place  of  residence  of  David  Myers,  and 
had  thereby  acquired  a  judicial  mortgage  on  these  slaves,  who 
were  then  in  the  state  of  Louisiana.  He  further  alleges  that 
the  existence  of  this  judicial  mortgage  was  well  known  to  But- 
terworth,  and  that,  in  order  to  defeat  it,  he,  Butterworth,  had 
caused  the  slaves  to  be  carried  into  the  state  of  Mississippi,  in 
order  to  subject  them  to  his  pretended  claim.  By  a  peremptory 
exception,  subsequently  filed,  he  relies  on  two  additional  grounds 
of  defense:  one,  that  if  the  opponent,  or  sheriff,  had  ever  levied 
on  the  negroes  by  process  of  attachment,  he  had  abandoned 
and  released  the  possession  immediately  after  the  levy  was 
made;  the  other,  that  the  attachment,  under  which  the  sheriff 
claimed  the  right  had  been  quashed  and  the  suit  dismissed,  by 
1  final  judgment  between  Butterworth  and  David  Myers; 

The  view  we  have  taken  <.f  ihr^  law  which  ought  to  goyem 
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the  case  renden  it  Tumeoeasaiy  to  notice  many  of  the  poiniB 
raised  on  the  argument,  and  a  great  deal  of  testimony  ap- 
plicable only  to  those  points.  We  consider  the  only  questions 
to  be — 1.  Whether  the  slayes  were  lawfully  in  the  oostody  of 
the  opponent,  as  sheriff,  in  the  state  of  Mississippi;  2.  Whether 
they  were  forcibly  and  feloniously  taken  out  of  his  possession 
and  brought  to  this  state. 

Claiborne  Myers  may  be  entitled  to  the  judicial  mortgage  on 
the  negroes,  which  he  asserts;  and  Butterworth  may  haye  re- 
sorted to  improper  means  to  defeat  the  mortgage  by  causing 
the  negroes  to  be  conyeyed  into  the  state  of  Mississippi.  On 
the  other  hand,  the  judgment  of  Claiborne  Myers  against  his 
brother,  DaTid  Myers,  may  be  collusive  and  simulated,  and  de- 
signed to  protect  the  property  from  the  pursuit  of  Butterworth; 
all  of  which  the  parties  reciprocally  charge  to  be  true.  We  ex- 
press no  opinion  on  those  questions,  considering  them  foreign 
to  the  issue.  Nor  do  we  even  think  it  necessary  to  decide  the 
question,  so  much  argued  at  bar,  as  to  the  effect  of  the  judg- 
ment in  Mississippi  dissolving  the  attachment  and  dismissing 
Butterworth's  suit.  It  may  result,  by  virtue  of  that  judg- 
ment, that  the  negroes  will  be  restored  to  the  defendant  in 
Mississippi,  or  it  may  be  that,  by  effect  of  a  writ  of  error,  with 
a  supersedeas,  either  already  or  hereafter  to  be  obtained,  the 
possession  of  the  negroes  will  be  continued  in  the  sheriff. 
These  questions  we  do  not  feel  ourselves  called  on  to  decide. 

If  the  possession  of  the  parties  in  Louisiana  has  commenced 
by  force  or  fraud,  practiced  within  the  limits  and  jurisdiction 
of  a  sister  state,  and  in  opposition  to  the  authority  and  judicial 
process  of  her  courts,  we  hold  the  rule  stem  and  inflexible,  that 
such  possession  must  terminate  as  soon  as  appeal  is  made  to  our 
laws;  that  the  property  must  be  returned  to  the  state  from 
which  it  was  thus  taken,  and  the  parties  remitted  to  that  juris* 
diction  to  settie  their  rights.  This  doctrine  has  been  repeat- 
edly recogi  ized  in  our  state:  See  cases,  Powell  v.  McKee,  4  La. 
Ann.  108;  fVingcUe  v.  Wheat,  6  Id.  241,  and  Paradise  v.  Farm-' 
ers^  and  Merchants'  Bank,  5  Id.  711.  The  fact  that  the  prop- 
erty was  clandestinely  taken  by  David  Myers  out  of  the  posses- 
sion of  Baylor,  who  was  appointed  keeper  by  the  sheriff,  is  fully 
established,  and  it  is  shown  that  force  would  have  been  resorted 
to,  if  it  had  become  necessary,  to  accomplish  the  object.  The 
case  is,  therefore,  reduced  to  the  single  question,  whether  the 
negroes  were  lawfully  in  the  custody  of  the  opponent  as 
at  the  time  they  were  thus  removed. 
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It  is  contended — 1.  That  the  sheriff  was  nerer  in  poflseasion 
of  the  negroes  under  the  writ  of  attachment,  because,  before 
the  seizure,  he  was  authorized  bj  the  plaintiff  in  the  writ  to 
leave  the  negroes  in  the  possession  of  Kendall,  to  whom  thej 
were  then  hired;  2.  That  according  to  the  statute  of  Mississippi, 
it  was  necessary  the  sheriff  should  have  held  possession  of  the 
negroes,  either  by  himself  or  by  a  deputy,  to  be  appointed  in 
writing  and  with  certain  formalities  prescribed  in  the  statute. 
It  appears  that  Baylor,  the  keeper  appointed  by  the  sheriff,  was 
in  the  employment  of  W.  G.  Kendall,  to  whom  David  Myers 
had  hired  the  negroes.     The  written  agreement  or  consent  of 
Butterworth,  the  plaintiff  in  the  attachment,  to  release  the  sheriff 
from  any  liability  resulting  from  his  leaving  the  negroes,  when 
attached,  in  the  possession  of  Kendall,  did  not  affect  the  seizure 
by  the  sheriff,  which  appears,  as  well  by  his  return  as  by  the 
evidence,  to  have  been  made  with  all  the  formalities  prescribed 
by  law.     The  sheriff's  responsibility  to  Butterworth  has  only 
thereby  diminished.     The  statute  of  Mississippi  relating  to  the 
appointment  of  deputies  has  no  application.     The  sheriff  could 
as  well  have  retained  possession  by  a  keeper  or  overseer,  for 
whose  acts  he  was  responsible,  as  by  his  deputies.    It  was  made 
his  duty  by  law  to  provide  for  the  sustenance  and  support  of 
the  negroes  until  they  were  sold  or  legally  discharged  from  the 
attachment;  and  this  he  was  to  do  on  his  own  responsibility  as 
to  the  means  to  be  employed.    In  the  performance  of  that  duly, 
for  his  own  safety  he  might  deem  it  necessoiy  to  incarcerate  the 
negroes;  but  it  would  be  a  barbarous  provision  of  law  to  re- 
quire him  to  do  so,  in  order  to  render  the  seizure  a  legal  one. 
The  legal  seizure  and  custody  of  the  negroes,  under  the  attach- 
ment in  Mississippi,  was  in  every  respect  complete,  and  the 
plaintiff,  Claiborne  Myers,  whatever  his  rights  may  be,  can  not 
avail  himself  of  the  clandestine  removal  of  the  negroes  to  this 
state  by  his  brother,  David  Myers,  to  defeat  the  attachment  in 
Mississippi. 

It  is  therefore  ordered  that  the  judgment  of  the  court  be* 
low  be  affirmed,  with  costs. 


JuoiSDiOTioN  AS  Dependent  on  Soveeeigntt  of  States. — In  cnits  im 
rem  the  loctu  rti  iiUe  gives  the  jurisdiction,  for  it  is  only  in  the  courts  of  that 
country  that  a  ju$  in  re  can  be  directly  enforced:  The  Ada,  Dav.  407.  Where 
all  the  facts  of  a  case  transpired  while  the  parties  were  residents  of  another 
state,  their  rights  must  be  ascertained  according  to  the  laws  of  that  state: 
BcUke  V.  Chandler,  26  Mo.  124.  Comity  does  not  require  a  court  to  sacrifice 
the  rights  of  defendants,  citizens  of  its  own  state,  merely  to  protect  parties 
igainst  the  consequences  of  their  own  acts  under  the  laws  of  another  states 
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Woodward  t.  Boanej  23  Ark.  623.  WlAxi  a  party  oommenoes  »  suit  in  one 
state  and  then  commences  a  suit  for  the  same  cause  in  another  state,  and 
ceases  to  take  testimony  in  the  former  and  proceeds  to  take  testimony  in  the 
latter  case,  the  coarts  of  the  former  state  can  only  restrain  him  from  prcH 
ceeding  in  the  first  case:  Hammond  ▼.  Baker,  3  Sandf.  704.  The  courts  of 
GUiorgia  have  no  extraterritorial  jurisdiction,  and  can  not  moke  the  citizens 
of  foreign  states  amenable  to  their  processes,  or  conclude  them  by  a  judg- 
ment in  personam  without  their  consent:  Adam$  v.  Lama,  8  Ga.  83.  The 
following  cases  involving  criminal  law  show  what  the  general  rule  is.  Tha 
penal  laws  of  a  country  do  not  reach  in  their  effects  beyond  the  junsdiction 
where  they  are  established:  Comnionwealth  ▼.  Oreen,  17  Mass.  515.  An  ac- 
cessary before  the  fact  in  one  state  to  a  felony  committed  in  another  state  is 
guilty  of  a  crime  in  the  state  where  he  became  accessary,  and  puniahabla 
there;  the  principal  being  indictable  in  the  state  where  the  felony  was  com* 
mitted:  State  t.  Chapin,  17  Ark.  561.  In  a  case  determined  in  Kentucky  it 
was  held  that  an  action  of  trespass  might  be  brought  there  for  an  assault  and 
battery  committed  in  Indiana  territory:  WatU  v.  Thomas,  2  Bibb,  458;  but 
see  Adams  t.  PeopU,  1  N.  Y.  173.  By  the  common  law  crimes  and  misde- 
meanors are  cognizable  and  punishable  exclusively  within  the  jurisdiction 
where  they  are  committed:  Commonwealth  v.  Kunzmann,  41  Pa.  St.  429.  In 
Uwer  V.  Coffin,  48  Am.  'Dec.  587,  the  court  held  that  state  courts  were  lim- 
ited in  jurisdiction  to  state  lines;  see  note  citing  other  cases.  In  a  South 
Carolina  case,  where  the  offender  was  forcibly  carried  into  the  state  against 
the  laws  of  which  the  offense  was  committed,  the  court  held  that  he  was 
within  the  jurisdiction:  State  v.  Smith,  I  Bailey,  283.  In  a  Wisconsin  case 
it  was  held  that  a  state  could  pass  laws  in  regard  to  its  own  citiasns  which 
would  be  binding  and  obligatory  on  them  when  they  are  without  its  territo- 
rial limits,  and  for  the  violation  of  which  they  could  be  punished  in  its  own 
courts,  whenever  the  state  could  find  them  within  its  jurisdiction:  Chandler 
V.  Main,  16  Wis.  398.  State  courts  may  exercise  jurisdiction  in  cases  au- 
thorized by  the  laws  of  the  state  and  not  prohibited  by  the  exclusive  Juris* 
diction  of  the  federal  courts:  Bruen  v.  Ogden,  11  N.  J.  L.  370.. 

Jurisdiction — ^Errscr  or  Countt  Divisions.— The  state  courts  hava 
jurisdiction  of  offenses  committed  on  arms  of  the  sea,  creeks,  havens,  basins,, 
and  bays,  within  the  ebb  and  flow  of  the  tide,  when  those  places  are  within 
the  body  of  the  county;  and  in  such  cases  the  circuit  courts  of  the  United 
States  have  no  jurisdiction:  United  Stales  v.  Orush,  5  Mass.  290;  Common^ 
wealth  V.  Peters,  12  Met.  387;  People  v.  WiUon,  3  Park.  Cr.  199.  In  an  Iowa 
case,  where  the  question  of  jurisdiction  arose  under  the  statute,  which  pro- 
vided that  where  a  person  committed  an  offense  on  board  a  vessel  or  float 
he  might  be  indicted  in  any  county  through  any  part  of  which  the  vessel  or 
float  may  have  passed  on  that  trip  or  voyage,  the  court  held  that  it  was  not 
confined  to  that  part  of  the  voyage  performed  where  the  offense  was  com- 
mitted, but  extended  to  the  entire  trip:  Nash  v.  State,  2  G.  Greene,  286.  In 
Mississippi,  by  special  statute,  i^  person  who  inflicts  a  blow  in  one  county, 
from  the  effects  of  which  blow  the  person  injured  dies  in  another  county,  is 
indictable  in  the  county  where  the  person  dies:  Stoughton  v.  State,  21  Miss. 
255;  see  also  Stale  v.  Foster,  ante,  p.  678.  The  question  of  jurisdiction  will 
be  found  treated  at  length  in  several  cases  in  this  series,  as  well  as  in  the  notes 
thereto,  where  most  of  the  cases  on  this  subject  will  be  found  to  be  men- 
tioned. As  to  the  question  of  jurisdiction  of  United  States  courts,  see  SL 
Albans  v.  Bush,  23  Am.  Dec.  246;  Thorns  v.  Southard,  26  Id.  467:  Lowry  v. 
Srwin,  39  Id.  556;  Vose  v.  Morton,  50  Id.  750;  Beed  v.  Vaugkam,  55  Id.  133;  of 
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state  ocmrta  ov«r  torts  oommitted  oiMiigh  seas:   WiUon  v.  Macheraie,  42  Id. 
61 ;  of  state  ooiirts  over  canaes  arising  onder  the  constitntion  of  the  United 
States:  ComnumweaUh  v.  Fuller,  41  Id.  009;   WiUon  v.  JUadxnzie^  supra/ 
Teall  V.  FelUm,  49  Id.  352;  whether  chanoery  can  extend  its  jurisdiction  over 
a  citizen  of  another  state  by  a  rule  of  practioe  as  to  service  of  process:  Dear- 
ing  V.  Bank  qf  Charleston,  48  Id.  300;  Mc  Vicker  v.  Beedy,  50  Id.  686;  of 
state  courts  over  an  act  oommitted  in  one  state  caasing  injury  in  another: 
Tkayer  v.  Brooks,  49  Id.  474.    Judgment  without  jurisdiction  of  person 
against  whom  it  was  rendered  is  a  nullity:  Flint  River  Sleamboal  Co.  v.  Fbs- 
ter,  48  Id.  248;  Bearing  v.  Bank  of  Charleston,  Id.  300;  see  also  the  follow 
Ing  cases:  MorUy  v.  Oreen,  42  Id.  112;  Merrill  v.  Lake,  47  Id.  377;  Qreen  v. 
Creigkton^  48  Id.  744;  McOowin  v.  BemingUm,  51  Id.  584;  People  v.  Twrnet, 
52  Id.  gK\  Oakley  v.  Ilibberd,  Id.  139;  Ealava  v.  Lapretre,  66  Id.  266;  Ear' 
rison  v.  Harrison,  Id.  227;  Mtddrow  v.  Norris,  Id.  313. 
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State  v.  Thdbstin. 

[M  Minn,  306.] 

broionowT  8houu>  Allboi  Evxbt  Matbbial  Fact  tli»t  marwm  to  ooop 
stitate  tho  offianse  duurged,  with  predaion  and  oertelntj  at  to  time  and 
place. 

OlRXBAL  AvnunNT  IK  iNDIOnUHT  THAT  AOOUSKD  HAD  GOMMITTID  PaX* 

TI017LAB  Cbim X  Naxbd,  withoot  more  apedfio  allegatioDa,  would  be  in* 
safficiont. 

Indiotmxnt  hatiho  Ongi  Statkd  Tun  with  CKBTAnnnr  mat  Rbfib  to 
It,  in  respect  to  other  facta  alleged,  by  the  terma  "then  "  and  ** there^" 
without  repeating  it. 

Iv  Crixihal  Pleading  Koranro  gak  bx  Taken  bt  Intendment. 

Indictment  Chaboino  Adultxbt  with  Certain  Kamed  Woman,  bnt 
aTerring  do  time  to  the  fact  that  she  was  a  married  woman,  and  not  lo- 
ferring  it  to  certain  time  before  stated  by  the  words  "  then'*  and  *'  there,** 
or  any  equivalent  terms,  is  insofficient. 

Allegation  in  Indictmxnt,  "bring  a  Makrted  Woman  and  thx  Law- 
ful WiPX  of  a.,"  has  reference  to  the  time  of  finding  the  indiotment^ 
and  not  to  the  time  of  the  offense  in  strictness  of  criminal  law. 

Indiotment  fob  Adulteby  is  Insufficient  as  not  Alleging  Woman 
TO  BE  Mabbied  at  the  time  of  the  alleged  committal  of  the  offense,  if 
it  chai^ges  that  the  defendant,  on  the  twenty-fifth  of  March,  1851,  com- 
mitted adultery  with  B.,  she,  the  said  B.,  "  being  a  married  woman  and 
the  lawful  wife  "  of  A. 

Indiotment  for  the  crime  of  adultery  was  found  at  the  Octo- 
ber term  of  1852.  It  alleged  that  the  defendant,  at  Atou,  ''  on 
the  twenty-fifth  day  of  March,  1851,  did  commit  the  crime  of 
adultery  with  one  Emeline  Whitehouse,  the  wife  of  one  Solo- 
mon H.  Whitehouse,  she,  the  said  Emeline  Whitehouse,  being 
a  married  woman,  and  the  lawful  wife  of  him  the  said  Solomon 
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H.  Wliitehouse."  The  defendant's  counsel  objected,  at  the 
opening  of  the  case,  to  the  sufficiency  of  the  indictment.  The 
question  was  submitted  to  this  court  for  determination. 

EvauBt  aiiomey  general^  for  the  state. 

May,  for  the  defendant. 

By  Court,  Howard,  J.  Eyerj  material  fact  which  serres  to 
constitute  the  offense  charged  should  be  alleged  and  set  forth 
in  the  indictment,  with  precision  and  certainty  as  to  time  and 
place.  A  general  averment  that  the  accused  had  committed  a 
particular  crime  named,  without  more  specific  allegations,  would 
be  insufficient.  But  after  the  time  has  been  stated  with  certainty, 
it  may  be  referred  to,  in  respect  to  other  facts  alleged,  by  the 
terms  "  then  "  and  *'  there,"  without  being  repeated:  2  Hale  P.  O. 
178;  2  Hawk.  P.  C,  c.  25,  sec.  78,  and  c.  23,  sec.  88;  1  East  P. 
0.  346;  1  Ch.  Crim.  L.  181,  182. 

In  this  case,  the  fact  of  committing  the  crime  of  adultery,  at 
a  certain  time  and  place,  with  Emeline  Whitehouse,  is  first  al- 
leged against  the  accused;  but  to  the  fact  that  she  was  a  married 
woman,  and  the  wife  of  another,  no  time  is  averred,  nor  is  there  a 
reference,  to  the  certain  time  before  stated,  by  the  words  **  then  " 
and  ' '  there,"  or  any  equivalent  terms.  Although  we  can  readily 
suppose  what  was  intended  by  the  averments,  yet  in  criminal 
pleading  nothing  can  be  taken  by  intendment.  The  allegation, 
''  being  a  married  woman,  and  the  lawful  wife  of  l^lomon  H. 
Whitehouse,"  has  reference  to  the  time  of  finding  the  indictment, 
and  not  to  the  time  of  the  offense,  in  strictness  of  criminal  law: 
Bridges  Case,  Cro.  Jac.  639;  Bex  v.  Ward,  2  Ld.  Eaym.  1467;  2 
Ch.  Grim.  L.  181.     The  indictment  is,  therefore,  insufficient. 

Shbflet,  C.  J.,  and  Temnet,  Wells,  and  Apflbton,  JJ.,  con- 
curred. 


Tnns  AiTD  Place  in  Inbioiuent  should  bb  Alleged  to  Evset  Ma- 
TEBIAL  Fact:  See  NicJioUon  ▼.  StaU^  64  Am.  Dec.  168;  8taU  ▼.  Dafton,  53 
Id.  270.  Alleging  an  impossible  or  future  date  is  fatal:  SUUe  v.  Bay,  33  Id. 
90»  and  note  citing  prior  cases. 

Description  of  Offense  in  Indictment. — ^The  indictment  must  state  the 
charge  with  as  much  certainty  as  the  circamstances  of  the  case  will  permit, 
bat  nothing  more  is  required:  Commontoealtk  v.  WeUUr,  62  Am.  Dec.  711, 
with  note  citing  cases  upon  the  description  in  the  indictment  of  the  mode  in 
which  a  murder  was  committed.  An  imperfect  description  of  the  offense  is 
not  aided  by  introductory  matter,  by  qualifying  epithets,  nor  by  the  alleged 
consequences  of  the  act:  CommonioeaUh  ▼.  Hunt,  38  Id.  346.  But  the  cer- 
tainty is  only  the  same  certainty  as  that  requisite  in  declarations,  that  is,  cer- 
tainty to  a  common  intent  in  general:  Sherban  v.  CommonweaUh,  34  Id.  460^ 
and  note  citing  other  cases. 
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Ikdictxxmt  iob  Adultbrt. — ^Deacribing  the  woman  with  whom  the  act 
is  committed  by  another  name  ia  not  sufficient  to  show  that  she  ia  not  the 
prisoner's  wife.  This  fact  the  indictment  mnst  show:  Moort  v.  Ccmmtm* 
wealth,  39  Am.  Deo.  724. 


MaB8HATiT.  v.  MrrOHELL. 

[86  Uaow,  731.] 

IimoBSER  18  Liable  without  Demand  and  Koncs,  iv  Ha  has  Sbouutt 
in  his  hands  fully  equal  to  his  liability,  whether  the  aeoority  la  taken 
before  or  after  negotiation. 

Patxs  of  Notb  aftek  Indobsino  It  Waives  Demand  and  Notiob  by 
agreeing  with  the  maker,  before  its  maturity,  to  take  up  and  pay  the 
note. 

Payee  of  Note  Waives  Demand  and  Notice  ibom  Indobsee  by  agree- 
ing with  the  maker  before  the  maturity  of  the  note  to  take  back  the  oim- 
sideration  of  the  note  and  to  pay  it,  though  the  agreement  be  unexecuted. 

Assumpsit  on  a  promissory  note.  The  defendant  sold  to  one 
Merrow  a  shop,  taking  two  notds  from  the  latter  in  payment  of 
the  purchase  price.  He  indorsed  in  blank  and  negotiated  both 
these  notes,  and  this  action  is  upon  one  of  the  indorsements. 
The  sale  of  the  shop  was  afterwards  rescinded,  the  defendant 
agreeing  to  take  it  back  and  to  pay  the  notes.  By  this  agree- 
ment the  plaintiff  contended  that  Mitchell  waived  demand  and 
notice.  The  defense  was,  that  Mitchell  agreed  with  Merrill  to 
sell  the  shop  to  one  Lawton  and  to  pay  the  note  involved  in  this 
action  with  the  proceeds  of  that  sale,  but  that  Lawton  did  not 
take  or  pay  for  the  shop,  which  was  shortly  afterwards  destroyed 
by  fire,  while  still  in  the  possession  of  Merrow.  The  jury  were 
instructed  that  the  agreement^  if  proved,  would  be  a  waiver  of 
notice,  and  to  this  instruction,  the  verdict  being  for  the  plaint- 
iff, the  defendant  excepted. 

IhHins,  for  the  defendant. 

ff.  W.  Paine,  for  the  plaintiff. 

By  Court,  Wells,  J.  The  object  and  purpose  of  notice  to  an 
indorser  is,  that  he  may  take  measures  to  indemnify  himself 
when  a  fruitless  demand  has  been  made  upon  the  maker.  If 
the  indorser  has  security  in  his  own  hands  fully  equal  to  his 
liability,  he  can  suffer  no  loss  by  the  want  of  demand  and  no- 
tice, and  therefore  he  has  been  held  liable  in  such  case,  without 
proof  of  those  facts:  Mead  v.  Small,  2  Oreenl.  207  [11  Am.  Dec. 
62];  Carney  v.  Da  Costa,  1  Esp.  301;  8  Kent's  Com.  113.     And 


I 


698  Marshall  t\  Mitchell.  [Maine, 

if  the  security  is  taken  before  the  maturity  of  the  note,  it  can  p  | 

not  be  material  whether  it  was  before  or  after  its  negotiation. 
In  either  case  it  furnishes  an  indemnity. 

No  iu..truction  to  the  jury  was  requested  upon  the  effect  to  be 
given  to  the  loss  of  the  security.  Nor  does  it  become  necesaazy 
to  decide  upon  the  duty  of  the  defendant  in  relation  to  it,  for 
the  case  is  not  submitted  for  decision  upon  the  &ct8,  but  npon 
the  legal  questions  raised. 

It  is  contended  that  the  agreement  on  the  part  of  the  defend- 
ant with  Merrow,  the  maker  of  the  notes,  to  take  back  the  shop, 
which  was  the  consideration  for  them,  and  take  up  the  notea, 
could  have  no  effect  unless  it  was  executed.  But  that  part  of 
the  agreement  which  relates  to  taking  up  the  notes  would  in- 
duce Merrow  to  refrain  from  making  any  preparation  to  pay 
them,  and  he  would  not  expect  a  demand  of  payment  to  be  I 

made  on  him.  It  was  equivalent  to  saying  to  him,  that  he  need 
not  pay  the  notes,  but  they  should  be  paid  by  the  defendanL 
And  in  case  they  were  to  be  paid  by  the  defendant,  there  could 
be  no  necessity  for  the  plaintiff  to  call  on  the  maker,  or  to  give 
notice  to  the  defendant. 

A  promise  at  the  time  a  note  is  negotiated  to  take  it  up  if 
not  paid  by  another  parly  has  been  held  a  waiver  of  notice: 
Boyd  V.  Cleveland,  4  Pick.  625. 

The  promise  of  the  defendant  several  months  before  the  note 
was  due,  made  to  the  maker,  that  he  would  take  it  up,  was  a 
fact  of  which  the  plaintiff  had  a  right  to  avail  himself.  He 
could  safely  repose  upon  such  promise,  although  not  made  to 
himself,  with  the  expectation  it  would  be  performed,  and  for- 
bear to  do  those  acts  which,  if  the  defendant's  promise  were 
fulfilled,  would  be  rendered  entirely  unnecessaiy.  It  is  not  for 
the  defendant  to  say,  after  he  has  made  the  promise,  that  the 
plaintiff  should  not  have  relied  upon  it.  Any  holder  of  the  note 
might  justly  infer  from  such  promise  a  waiver  of  demand  and 
notice.  When  the  indorser  says  to  the  maker  he  will  pay  the 
note,  it  is  a  declaration  that  the  other  parties  need  not  give  them* 
selves  any  trouble  in  relation  to  it.  This  language  would  justify 
their  inaction.  It  excuses  a  call  upon  the  maker  to  do  what  the 
indorser  himself  has  agreed  to  perform,  and  as  he  has  taken  upon 
himself  to  act  for  the  maker,  he  would  know  whether  the  action 
had  been  completed. 

It  is  not  necessaiy  to  determine  whether  the  agreement  to 
tak«»  }yjck  tha  Rhc7>  would  be  valid  if  unexecuted,  as  that  to  take 
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up  the  notes  is  sufficient  to  authorize  a  juiy  in  finding  a  waiver 
of  demand  and  notice:  Andrews  y.  Boyd^  3  Met.  434. 
Exceptions  overruled. 

Sheflet,  C.  J., and  Howabd  and  Hathaway,  JJ.,  concurred. 


Waives  of  Demand  and  Notice  bt  Taeino  Secubitt:  S«e  Kramer  t. 
Bandfordy  30  Am.  Deo.  92,  and  extensive  note  95;  SUpheMon  v.  Primro^  S3 
id.  281;  Perry  v,  Oreen,  38  Id.  536;  WiUis  v.  Oreen,  40  Id.  351,  and  notei 
citing  prior  cases. 

The  principal  case  is  cited  in  Hale  v.  Dan/orifi^  46  Wis.  556,  to  the 
point  that  '*  when  an  arrangement  with  the  maker  is  entered  into  by  an  in- 
dorser  by  which  he  is  to  take  np  the  note.  It  ii  a  safficient  waiver  of  notioe 
of  non-payment."  In  Pugh  v.  AfcCarmick,  14  Wall.  375,  it  is  authority  for 
the  proposition  that  satisfactory  proof  of  waiver  of  demand  and  notice  is  in 
all  respects  equivalent  in  law  to  a  compliance  with  the  reqnlrement. 


WOODWABD   V.  AbORN. 

[36  ILmn,  371.] 

On  18  Liable  fob  Placing  or  Kbolioentlt  Allowing  Deletebiotts 
Substance  to  Remain  in  a  place  where  damage  accmes  therefrom  to  an- 
other, either  by  the  ordinsry  or  extraordinary,  and  yet  not  very  uncom- 
mon, action  of  the  elements. 

One  is  Liable  fob  Dahaoe  Caused  to  Watebs  of  Anotheb's  Well  by 
the  action  of  an  extraordinary  rain  upon  manure  which  he  has  negligently 
left  near  the  welL 

Case  to  recover  damages  caused  to  the  waters  of  the  plaintiff's 
well  from  the  act  of  the  defendant  in  negligentlj  placing  and 
keeping  for  a  week  a  pile  of  manure  near  the  well.  The  parties 
were  owners  of  adjoining  lands,  and  the  division  line  ran  near 
the  well.  The  defendant's  servant  attempted  to  draw  a  load  of 
manure  to  the  rear  of  the  plaintiff's  garden,  but  not  being  able 
to  draw  it  so  far,  deposited  the  load  near  the  well,  where  it  was 
left  for  about  a  week.  The  plaintiff  notified  the  defendant  upon 
the  next  day  after  the  depositing  of  the  load  that  it  was  injuring 
the  well-water.  Some  two  or  three  days  after,  it  rained  with 
extraordinary  power,  and  the  rain,  after  soaking  through  the 
manure,  came  into  the  well  and  rendered  the  water  unfit  for  use 
The  defendant  contended  that  if  the  injury  resulted  merely  from 
the  action  of  the  extraordinary  rain  upon  the  manure  he  was 
not  liable,  and  asked  an  instiniction  to  that  effect.  The  instruc- 
tion was  refused,  and  the  verdict  being  for  the  plaintiff,  the  de« 
fendant  excepted. 
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Vow,  for  the  plaintiff. 

Lancaster  and  Baker,  for  the  defendant. 

Bj  Court,  Sheplet,  C.  J.  The  principal  cause  of  oomplaizit 
insisted  upon  is  the  refusal  to  instruct  the  juiy  "that  il  the 
plaintiff's  well  would  not  have  received  any  injury  from  the 
manure  lying  there  but  for  the  extraordinary  rain  that  fell, 
the  plaintiff's  action  could  not  be  maintained." 

This  request  assumes  that  if  the  waters  of  the  well  would  not 
liaye  been  injured  without  such  a  rain,  and  that  they  weird 
injured  by  such  a  rain,  by  reason  of  the  negligence  of  the  de- 
fendant, there  could  be  no  legal  cause  of  action. 

A  person  should  not  place  or  negligently  allow  a  deleteriooa 
substance  to  remain  where  the  useful  waters  of  another  may 
be  corrupted  either  by  the  ordinary  or  extraordinaiy,  and  yet 
not  very  uncommon,  action  of  the  elements. 

Exceptions  oyerruled. 

Wells,  Howabd,  and  Hathaway,  JJ.,  concurred. 


Stable  mat  Become  Nuisance  bt  being  Nequosntlt  Kept:  SaeDcnyeoi 
T.  Waddill,  49  Am.  Deo.  421,  and  cases  cited. 

No  Liability  fob  Act  of  God. — The  owner  is  not  liable  for  injuries  caused 
by  the  bursting  of  a  dam  occasioned  by  a  storm  or  flood,  if  he  exhibited  no 
negligence  in  the  constniction  of  the  dam:  Lehigh  B,  Co,  y.  Lehigh  C.  A  If, 
Co,,  26  Am.  Deo.  Ill;  and  see  note  on  responsibility  for  accident,  VtneetU  v. 
Stinehour,  29  Id.  149. 

The  principal  case  ts  cited  in  Scdubuiy  v.  Herchenroder,  106  Mass.  460^ 
to  tbe  point  that  the  fact  that  a  natural  cause  contributes  to  produce  an 
injury  which  could  not  have  happened  without  the  unlawful  act  of  the  de- 
fendant, does  not  make  the  act  so  remote  as  to  excuse  him.  Li  that  case  a 
sign  had  been  hung  over  a  street  in  a  city  with  due  care  as  to  its  oonstmction 
and  fastenings,  but  in  violation  of  a  city  ordinance  which  subjected  its 
owner  to  a  penalty  for  placing  and  keeping  it  there.  The  sign  was  Uown 
down  by  an  extraordinary  gale  of  wind,  and  in  its  fall  a  bolt  which  was  • 
part  of  its  fastenings  struck  and  broke  a  window  in  a  neighboring  buildingi 
The  owner  of  the  sign  was  held  liable  for  the  injury  to  the  window. 


MooEBS  V.  Allen. 

[86  Maznx,  270.] 

Submission  of  Suit  to  Abbitratobs  at  Common  Law,  and  not  under  tin 
statute  nor  under  a  rule  of  court,  is  a  discontinuanoe  of  the  pending  ao> 
tion. 

AonoN  bt  Administrator  upon  Award  of  Arbitratobs  made  in  &vor  ol 
intestate,  after  his  death,  can  not  be  maintained  in  behalf  of  the  Intes- 
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tate*8  anignee  of  the  claim,  the  agreement  to  submit  to  arbitration 
containing  no  provisionB  authorizing  intestate's  assignee,  or  other  repre- 
sentative,  to  act  in  his  behalf  or  in  his  name  in  the  prosecution  of  this 
claim  before  the  arbitrators,  and  the  administrator  having  taken  no  part 
in  the  proceedings. 

Debt  upon  award  instituted  by  Mooers,  the  administrator  of 
the  plaintiff  in  the  suit  submitted  to  arbitration,  and  maintained 
for  the  benefit  of  the  intestate's  assignee.  The  case  was  sub- 
mitted to  this  court  upon  facts  agreed.  The  opinion  states  the 
case. 

Bean,  for  the  plaintiff. 

KempUm,  for  the  defendant. 

By  Court,  Bioe,  J.  Prior  to  April  5, 1850,  Polly  Allen,  the 
plaintiff's  intestate,  had  commenced  an  action  at  law  against  the 
defendant.  On  that  day  the  parties,  in  writing,  agreed  to  refer 
that  suit,  with  the  costs  in  the  same,  and  all  demands  between 
the  parties,  to  arbitrators,  the  report  of  whom,  or  a  major  pari 
of  whom,  made  as  soon  as  may  be  convenient,  to  be  final. 

This  being  a  submission,  not  under  the  statute  nor  under  a 
rule  of  court,  but  at  common  law,  was  a  discontinuance  of  the 
action  then  pending:  Wesi  v.  Stanley,  1  Hill  (N.  T.),  69;  TownM 
V.  WOoox,  12  Wend.  503;  lb!  parte  Wright,  6  Cow.  399. 

During  the  life  of  Polly  Allen,  the  arbitrators,  upon  due 
notice,  met  the  parties  in  interest,  and  after  a  hearing,  for  their 
own  convenience  and  satisfaction  continued  said  hearing  until 
some  time  in  May,  1850.  Before  the  day  of  adjournment  arrived 
Polly  Allen  deceased.  After  her  decease,  but  prior  to  the  third 
day  of  August,  1850,  the  arbitrators  issued  a  new  notice  to  the 
parties,  in  the  name  of  Polly  Allen,  for  a  further  hearing,  on 
said  third  day  of  August,  and  they  appeared  upon  said  notice, 
whereupon  the  defendant  filed  a  plea  in  bar  or  abatement,  to 
the  jurisdiction  of  the  arbitrators,  based  upon  the  fact  of  the 
death  of  said  Polly  Allen,  which  plea  was  overruled  by  the 
arbitrators,  who  proceeded  with  the  hearing,  and  on  the  sixth 
day  of  the  same  August  made  an  award  in  favor  of  Polly  Allen, 
and  in  her  name. 

The  plaintiff  was  appointed  administrator  of  the  estate  of 
Polly  Allen,  July  8,  1850,  but  does  not  appear  to  have  taken 
any  part  in  the  hearing  before  the  arbitrators,  nor  was  his  name 
used  by  them  in  any  of  their  proceedings. 

The  case  further  finds  that  after  the  agreement  to  refer  was 
entered  into,  and  before  the  first  hearing,  the  plaintiff's  intea- 
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fate  aflsigned  all  her  right,  title,  and  interest  in  the  claim,  action, 
and  demand  referred,  to  Ira  Thing,  who  was  sole  owner  of  the 
same  at  the  time  of  the  sereral  hearings  before  the  arbitrators, 
and  at  the  time  of  making  and  publishing  their  award,  and  that 
the  daim  was  prosecuted  for  his  sole  benefit  and  interest. 

The  agreement  to  submit  is  a  naked  personal  contract  between 
the  plaintiff's  intestate  and  the  defendant.  It  contains  no  pro- 
yisions  or  stipulations  authorizing  her  assignee  or  other  repre- 
sentative to  act  in  her  behalf  or  in  her  name  in  the  prosecution 
of  this  claim  before  the  arbitrators.  Her  administrator  did  not 
assume  to  act  in  the  premises,  nor  was  his  name  used  in  the 
proceedings.  Under  such  circumstances  the  arbitrators  haye  no 
authority  to  proceed  against  the  protestations  of  the  defendant: 
BlundeU  y.  Breiargh,  17  Yes.  231 ;  Bhodes  y.  Haigh,  2  Bam.  h 
Cress.  345;  Story's  Eq.  PI.  167.  This  award,  therefore,  can  not 
constitute  a  foundation  on  which  this  action  can  be  maintained. 
A  nonsuit  must  therefore  be  entered. 

Sheplet,  0.  J.,  and  Wells,  Howabd,  and  Haihawat,  JJ.,  oon« 
cuned. 


Arbitbation,  EmcT  or  Submission  to,  as  Dischabob  of  PnrDnre 
AonoN:  See  note  to  NeUleUm  ▼.  Oridley,  56  Am.  Dee.  378,  381. 

AoBEEMENT  TO  Abbitbatb  Dbmakd  IS  No  Bab  TO  AcnoN  UPON  It: 
Haggart  v.  Morgan^  55  Am.  Deo.  350,  and  eztensiTe  note  diaeoflaing  the  mb- 
ject,354. 

Death  or  Party  Revokbs  Power  or  Arbitratob,  and  Award  Madb 
thereafter  is  Void:  Wh^fiM  v.  WMtfiM^  47  Am.  Deo.  350,  and  note  dt- 
ing  prior  cases. 


Shaw  v.  Bebbt. 

[85  Mollis,  370.] 

Authoritt  of  Onb  of  Several  Joint  Ezbcutors  or  ADimnsniATOBfl  n 

Bntirb  with  respect  to  the  delivery ,  gift,  sale,  or  release  of  the  testator^ 

goods. 
Onb  of  Several  Joint  Executors  or  Adminxstratobs  mat  R»t-«a—  Dds 

due  the  estate. 
Power  of  Administrator  is  Equal  to  and  with  Powkb  of  Exbcuioi 

after  administration  is  granted. 
Power  to  Release  Absolute  Debt  Nbcesbarilt  Inoludbb  AuTHORirf 

to  release  a  contingent  liability. 
Witness's  Liabiutt  to  Estate  having  been  Ret.eabkd  by  one  of  aewal 

joint  administrators,  he  is  no  longer  disqualified  on  the  ground  of  fii- 

terest. 
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This  action  was  against  the  administrators  of  Jacob  M.  Bony , 
deceased.  The  defendants  offered  the  teetiniony  of  a  witness, 
which  was  objected  to  on  the  ground  of  the  interest  of  the  wit- 
ness. The  objection  was  sustained,  and  a  release  was  then  pro- 
duced that  was  executed  by  one  of  the  seyeral  administrators. 
His  testimony  was  then  admitted,  notwithstanding  the  same 
objection  on  the  ground  of  the  witness's  interest  was  still  main- 
tained. The  plaintiff  excepted.  Verdict  was  for  the  defend- 
ants. 

Eixms^  for  the  plaintiff. 

H.  W.  Paine,  for  the  defendants. 

By  Court,  Bioe,  J.  The  only  question  reserved  for  the  con- 
sideration of  the  court  is  whether  James  Beny,  one  of  the  ad- 
ministrators on  the  estate  of  Jacob  M.  Berry,  had,  by  yirtne  of 
his  office,  authority  to  release  any  interest  which  the  witness 
Sands  had  in  the  result  of  the  suit. 

It  appears  to  be  well  settled,  that  if  a  man  appoint  several 
executors,  they  are  esteemed  in  law  but  one  person,  represent- 
ing the  testator,  and  the  acts  done  by  any  one  of  them,  which 
relate  to  the  delivery,  gift,  sale,  or  release  of  the  testator's 
goods,  are  deemed  the  act  of  all.  If  one  releases  a  debt,  it  is 
good  and  binds  all  the  rest:  Wheeler  v.  Wheeler,  9  Cow.  34. 

In  case  of  joint  executors  or  administrators  the  authority  of 
each  is  entire,  and  competent  to  the  discharge  of  debts  due  the 
estate:  Hudson  v.  Hudson,  1  Atk.  460. 

After  administration  is  granted,  the  power  of  an  administra- 
tor is  equal  to  and  with  the  power  of  an  executor:  Williams  on 
Executors,  609;  Toller  on  Executors,  243;  Jacomb  v.  Harwood, 
2  Yes.  sen.  265. 

Power  to  release  an  absolute  debt  would  necessarily  include 
authority  to  release  a  contingent  liability. 

Exceptions  overruled. 

Sheplxt,  C.  J.,  and  Wklls,  Howabd,  and  Hathawat,  JJ.,  con-^ 
curred. 


PowKBS  OF  Co-ixscuTOBS  AHD  Co-ADMiniSTBATOBS:  See  BeoU  V.  HUUarp, 
54  Am.  Deo.  649,  and  note  citing  prior  cases. 

BxLXASB  OF  Witness's  IirncREsr  to  Qualift  Him  to  Tismr:  See  Bcmh 
1/  UHca  y.  Menereau,  49  Am.  Dec.  1S9,  and  note  232,  citing  prior  cases. 

BxscuTOBs  Aim  AnMDrisTBATOBs  Stand  on  Sams  Gbound  with  respect 
lo  their  responsibilities,  rights,  and  powers:  Murray  v.  BUUd^fcrd,  19  Am. 
Dea637. 
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Giles  v.  Yigobeux. 

[36  MaSKM,  SOO.]       t 

HiBER  OF  Vkbsbl  ON  Shabes  IS  OwKEB  for  time  in  which  ha  oontrok  her 
under  the  contract,  and  the  geneial  owner  ia  not  liable  on  the  hir«^ 
oontractB  of  shipment  for  supplies  or  for  seamen's  wages. 

Hnum  or  Vbssxl  on  Shakes  bung  Rsoakdkd  as  Owneb,  and  having  tfaa 
benefit  of  the  services  of  seamen  hired  by  him,  no  implied  cutunqmU  fat 
compensation  for  such  services  can  arise  against  the  general  owner 

Enbollmbnt  OB  Reoistbt  of  Vessel  dobs  not  Make  Ownbb  Ltablk  n» 
seamen's  wages  when  the  vessel  is  let  on  shares. 

Existence  or  Remedy  in  Kem  fob  Seamen's  Wages  lays  no  fonndatioo 
for  a  right  of  action  tx  eontraetu  against  the  general  owner  who  has  M 
the  vessel  on  shares. 


■ 

I 


Assumpsit  to  recover  wages  of  the  plaintiff  earned  in  the 
pacity  of  sailor  on  the  schooner  Mary.  The  defendant  was  the 
general  owner  of  the  schooner.  The  opinion  states  the  case. 
The  case  was  submitted  on  facts  agreed. 

Whitmare  for  the  plaintiff. 

Dan/orth  and  Woods,  for  the  defendant. 

By  Court,  Wells,  J.  During  the  time  the  services  were  per- 
formed by  the  plaintiff  the  schooner  was  let  by  the  defendant 
to  the  master,  Welcome  Partridge,  who  was  to  victual  and  man 
her  at  his  own  expense,  was  to  have  and  did  have  the  use  and 
control  of  her,  to  employ  her  as  he  should  choose,  and  to  paj 
the  owner  one  half  her  earnings,  deducting  one  half  of  the  port 
charges.    The  plaintiff  was  employed  by  Partridge. 

The  law  appears  to  be  well  settled  by  numerous  decisions, 
that  the  general  owner  of  a  vessel  is  not  liable  for  shipments  or 
for  supplies  obtained  by  the  master,  who  has  the  control  of  a 
vessel  under  a  contract  like  that  made  in  the  present  case: 
Thompson  v.  SnoWy  4  Greenl.  264  [16  Am.  Dec.  263];  Hmery  v. 
Mersey,  Id.  407  [16  Am.  Dec.  268];  Winsor  v.  CuUs,  7  Id.  261; 
CvHer  V.  Thurlo,  20  Me.  213;  S'frroai  v.  Donnell,  26  Id.  186  [45 
Am.  Deo.  103] ;  Thompson  v.  ffamiUon,  12  Pick.  425  [23  Am. 
Dec.  619];  Webb  v.  Pierce,  1  Sprague,  192. 

These  cases  were  decided  upon  the  ground  that  the  hirer  is 
the  owner  of  the  vessel  for  the  time  in  which  he  exercises  con- 
trol over  her  under  the  contract,  and  that  he  acts  for  himself  in 
making  contracts  of  shipment  and  for  supplies,  and  not  as 
agent  of  the  general  owners. 

The  same  principle  must  apply  to  seamen's  wages.  Tbsj  con* 
tract  with  the  owner  pro  hoc  vice,  while  the  general  owner  has 


4 


( 
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made  no  contract  with  them:  AspinwaU  t.  Bartlet,  8  Mass.  483; 
Ooodridge  t.  Lordy  10  Id.  483.  The  hirer  in  such  case  being 
regarded  as  the  owner,  and  having  the  benefit  of  the  sendees, 
no  implied  assumpsit  can  arise  against  the  person  who  has  let  to 
him  the  vessel.  Where  there  are  several  owners  of  a  vessel  they 
are  tenants  in  common,  and  are  generally  to  be  regarded  in  the 
same  manner  as  tenants  in  common  of  other  chattels.  And  the 
enrollment  or  registry  does  not  make  the  owner  any  more  liable 
for  seamen's  wages  when  the  vessel  is  let  on  shares  than  the 
landlord  of  a  house  would  be  for  the  wages  of  the  servants  em- 
ployed by  the  tenant.  Notwithstanding  the  general  owner  has 
parted  with  the  control  of  the  vessel,  the  seamen  would  have  a 
remedy  against  it  by  a  process  in  rem,  for  they  have  in  ordinary 
cases  a  threefold  remedy,  against  the  ship,  the  owners,  and  the 
master:  Abbott  on  Ship.  475.  By  arresting  the  vessel,  the 
general  owners  may  be  made  indirectly  liable  for  seamen's 
wages.  But  this  claim  upon  the  vessel  arises  from  the  nature 
of  their  employment,  and  is  to  be  pursued  in  a  court  of  admi- 
ralty. It  is  a  proceeding  authorized  by  the  marine  law,  and 
also  by  the  act  of  congress  of  1790,  c.  56,  sec.  6.  As  the  vessel 
has  been  brought  safely  into  port  by  their  exertions,  it  should 
be  a  security  for  their  compensation.  But  the  existence  of  such 
daim  lays  no  foundation  for  a  right  of  action  ex  contractu  against 
an  owner  who  has  parted  with  the  control  of  his  vessel  by  let- 
ting it  to  another,  as  was  done  by  the  defendant. 

In  the  case  of  Sbolfield  v.  PoUer,  Daveis,  892,  there  was  a  spe- 
cial promise  made  by  the  ownera  to  the  plaintiff  to  pay  the 
order  drawn  on  them  in  his  favor  by  the  master  when  it  was 
presented,  and  the  freight  earned  on  the  cargo  brought  home 
was  collected  by  one  of  the  owners  and  retained  in  their  hands. 
These  facts  might  warrant  the  decision  in  favor  of  the  plaintiff, 
although  the  vessel  was  let  to  the  master  on  shares. 

According  to  the  agreement  of  the  parties  a  nonsuit  must  be 
entered. 

Sh£plkt,  C.  J.,  and  Howabd,  Bios,  and  Hathawat,  JJ.,  con- 
curred. 


General  Owner  bavino  Let  Vessel,  is  not  Lzablb  for  non-deliveiy 
of  goods  shipped  for  the  voyage:  PUkin  v.  Brcunard^  13  Am.  Dec.  79.  This 
case  also  held  that  the  fact  that  the  costom-house  papers  showing  the  own- 
ership of  the  vessel  were  not  changed  was  immaterial.  ^Vhen  one  become^ 
the  owner  pro  Kac  vice,  the  general  owner  is  released  from  liability:  Thamp' 
ton  V.  Stiow^  16  Id.  263.  See  Emery  v.  Hersey,  Id.  268.  Where  the  owner 
has  parted  with  the  possession  and  control  of  the  vessel,  and  retaina  thf  i  title 
Am.  Dm.  Vol.  LYIU^-AS 
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only  for  the  pnrpoM  of  aeonring  future  payments  of  the  porohaae  ^araney,  he 
will  not  be  liable  as  owner:  Jones  ▼.  PUeher,  24  Id.  716;  Brooks  ▼.  Bomdmy, 
28  Id.  813. 

SsAMXN  KATs  LuN  voB  SiBVZCB  ON  HiOH  Bmabz  Cam  ▼.  WoaOeif^  32 
Am.  Deo.  64. 


NiswBiT  V.  Statuok. 

[86  MAm,  81S.] 

To  Sustain  Plka  of  Justcfication  in  Action  fob  Slanbkb  in  chai;^jig 
perjury,  the  defendant  must  give  as  conclusive  proof  as  would  he  neces- 
sary to  convict  the  plaintiff  of  perjury  on  an  indictment. 

Allioxd  Pkbjubxd  TBamioNT,  haydio  bksn  Intboducbd  bt  Dxibni>- 
ANT  under  plea  of  justification  in  an  action  for  slander  in  ^3*^1^1^ 
perjury,  is  evidence  of  its  own  truth,  although  the  plaintiff  oould  not 
testify  in  his  own  case. 

Byidsncb  of  Onb  Witness  is  not  Sufficient  to  Gontict  of  Pkbjubt» 
as  the  case  is  then  in  equilibrium,  oath  weighing  against  oath. 

SraoiAL  Damagx  Nbed  not  bb  Allbobd  ob  Pbovbd  in  Action  fob 
Slandbb  upon  words  actionable  per  se.  Some  damage  is  implied  by 
law  in  such  case,  and  the  jury  determines  the  amount,  having  reference 
to  the  degree  of  malice  exhibited  by  the  defendant,  and  the  injniioiia 
consequences  necessarily  resulting  to  the  plaintiff. 


Cabs  for  slander  in  charging  perjury.  The  defendant,  in 
brief  statement,  set  forth  statements  made  by  the  plaintiff  as  a 
witness  upon  the  trial  of  an  action  against  the  defendant,  alleged 
that  these  statements  were  untrue,  and  that  in  uttering  them 
the  plaintiff  was  aware  of  the  untruth  of  his  evidence,  and  was 
guilty  of  perjury.  Evidence  of  the  testimony  of  this  plaintiff  in 
the  former  suit  was  introduced  by  the  defendant,  and  evidence 
as  to  its  truth  or  falsity  was  introduced  by  both  parties.  The 
court  instructed  the  jury  that,  notwithstanding  the  plaintiff^s 
incapacity  to  testify  in  his  own  case,  his  testimony  in  the  former 
case,  that  had  been  introduced  by  the  defendant,  was  to  be  con- 
sidered as  a  part  of  the  testimony  in  this  case  in  connection 
with  the  other  testimony  concerning  its  truth  or  falsity.  The 
instruction  requested  by  the  defendant,  that  if  the  jury  should 
find  against  the  defendant  they  should  assess  osly  nominal 
damages,  as  no  damage  had  been  proved,  was  refused.  Verdict 
for  the  plaintiff,  and  exceptions  by  the  defendant  to  the  instruc- 
tions given  and  to  the  refusal  of  instructions.  The  case  is 
otherwise  sufficiently  stated  in  the  opinion. 

Evans,  for  the  plaintiff. 

Lowell,  for  the  defendant. 
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By  Court,  Bigb,  J.  This  is  an  action  on  the  case  for  slander. 
Defense,  that  the  words  spoken  were  true.  Complaint  is  made 
that  the  judge  who  presided  at  the  trial,  after  instructing  the 
jury  that  the  burden  of  proof  was  upon  the  defendant  to  satisfy 
them  that  the  allegations  in  justification  contained  in  his  brief 
statement  were  true,  also  instructed  them  that  **  if  they  were 
left  in  doubt  and  uncertainty  respecting  them,  the  defense  con* 
tained  in  the  brief  statement  would  fail." 

Without,  at  this  time,  going  into  the  consideration  of  dis- 
tinctions supposed  to  exist  between  the  terms  '*  preponderance  of 
eyidence,"  "  satisfactory  eyidence,"  and  that  degree  of  evidence 
which  shall  exclude  **  all  reasonable  doubt,"  it  is  sufficient  to 
say,  that  upon  principle  and  authority,  in  actions  of  slander, 
wherein  the  allegation  in  the  writ  is  that  the  ^plaintiff  has  been 
charged  with  perjuiy,  the  defendant,  to  sustain  a  plea  of  justifi- 
cation, must  give  as  conclusiTe  proof  as  would  be  necessary  to 
convict  the  plaintiff  of  perjury  on  an  indictment:  Oanta  v.  Fi- 
nard,  1  Ind.  476;  Woodbeck  v.  Keller,  6  Cow.  118;  Lcmter  v. 
McEiven,  8  Blackf.  495;  Byrkei  v.  Manohon,  7  Id.  83  [41  Am. 
Dec.  212];  MaUhews  v.  State,  2  Yerg.  235.  This  instruction  is 
not  therefore  open  to  objection. 

Objection  is  also  taken  to  the  instruction  that  the  testimony 
of  the  plaintiff  on  a  former  trial,  which  was  introduced  in  this 
case  by  the  defendant,  might  be  considered  by  the  jury  as  evi* 
dence  in  this  case.  Such  a  result  legitimately  and  necessarily 
follows  from  the  rule  stated  above.  If  the  plaintiff  were  on 
trial  for  perjuiy,  and  one  witness  only- were  produced  to  swear 
that  his  testimony  was  false,  a  jury  would  not  be  authorized  to 
convict  without  additional  evidence,  because  the  case  would  be 
in  equilibrium,  being  oath  against  oath,  and  both  given  under 
circumstances  where  the  obligation  to  speak  the  truth  was  alike 
binding.  Such  is  the  rule  universally  recognized  in  this  dasa 
of  prosecutions. 

The  requested  instruction  was  properly  withlield.  .When 
words  are  actionable  in  themselves,  it  is  not  necessaiy  to  allege 
or  prove  special  damage.  In  such  cases,  that  some  damage  has 
been  sustained  is  an  implication  of  law,  and  it  is  for  the  jury  to 
determine  the  amount,  having  reference  to  the  degree  of  malice 
exhibited  by  the  defendant,  and  the  injurious  consequences 
necessarily  resulting  to  the  plaintiff.  - 

Exceptions  overruled. 

Wexxs,  Howabd,  and  Hathaway,  JJ.,  concurred. 
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To  Sustain  Plba  of  Justitigation  in  Action  fob  Slander  in  charging 
perjury,  defendant  must  adduce  evidence  sufficient  to  convict  plaintiff  on  aD 
indictment:  Byrket  v.  Monohouj  41  Am.  Dec.  212,  and  note.  The  truth  of 
the  charge  of  perjury  must  be  proved  by  two  witnesses,  or  by  one  witness  and 
strong  corroborating  circumstances:  Id.  The  burden  of  proof  under  such  a 
plea  is  on  the  defendant:  OffuU  v.  EaHytoine,  32  Id.  40. 

SoMB  Damage  is  Implied  from  Utterance  of  Words  Actionable  pkb 
Se:  Teate8  v.  Beed,  32  Am.  Dec.  43;  Oilman  v.  Lowell,  24  Id.  96.  Meaaura 
of  damages  is  a  question  for  the  jury  to  consider  relatively  with  that  of  maliee: 
J>avi$  V.  Bi{f,  34  Id.  584. 


Palmeb  V.  FOGO. 

[35  MAim,  368.] 

Ons  havinq  Contracted  to  Haul  Logs  into  Stream  Fulfills  hibGoh- 
TRACT  by  landing  the  logs  at  any  point  within  the  stream,  whether  they 
oould  be  run  from  that  point  or  not. 

Statemint  in  Caption  of  Deposition  that  Deponent  was  First  Swobh 
is  sufficient  evidence  that  the  deponent  was  sworn  before  the  depoeitioii 
was  given. 

Depositions  Purporting  to  have  been  Taken  on  Notice  to  Advxbsi 
Party,  before  a  commissioner  appointed  to  take  depositions  in  anothcv 
state,  need  not,  under  the  Maine  statute,  be  shown  by  evidence  aliwkU 
to  have  been  taken  and  certified  by  a  person  legally  empowered. 

Depositions  Made  Returnable  to  Term  of  Court  Subsequently 
Abolished,  by  a  statute  that  transferred  its  business  to  a  subsequent 
specific  term,  may  be  properly  filed  and  opened  at  the  subsequent  speci- 
fied term. 

Conversations  of  Parties  to  Contract  concerning  its  Provisions  ars 
not  admissible  in  evidence  after  the  contract  has  been  reduced  to  writing. 

Two  Parties  to  Contract  can  not  Bind  Other  Parties  to  Contracv 
by  independent  agreement  in  reference  to  the  original  contract. 

Independent  Agreement  between  Two  of  Several  Parties  to  Con- 
tract is  admissible  upon  a  question  whether  there  has  been  a  modifica- 
tion of  the  original  contract  as  tending  to  show  that  such  a  modification 
did  not  appear  unreasonable  to  the  parties  to  the  independent  agreement 

Assumpsit  by  Palmer  and  others  against  Fogg  to  recover  their 
share  of  the  'amount  paid  on  a  contract  for  cutting  and  hauling 
logs.  Fogg  entered  into  a  contract  with  the  proprietors  of  a 
timber  township.  He  agreed  to  cut  and  haul  logs  at  a  stipu- 
lated price  per  thousand  feet.  By  the  contract  four  teams  of 
oxen  were  to  be  worked  upon  the  eastern  side  of  the  township* 
and  were  to  haul  into  the  Fine  stream.  The  other  teams,  which 
the  contract  stipulated  should  be  continuously  at  work,  were  to 
be  located  in  other  parts  of  the  township  and  to  haul  to  difiEer- 
ent  streams.  After  this  contract  was  made  by  a  written  con- 
tract between  the  parties  to  this  action  it  was  agreed  that  the 
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plaintiffB  ahonld  have  half  the  original  contract,  and  **  be  equal '' 
with  Fogg;  **  the  division  to  be  made  eqnal  as  to  the  operation 
as  can  be  got  at  by  lotting  and  bidding  for  chance,  after  going 
on  the  land."  These  parties  then  commenced  the  performance 
of  the  original  contract  and  completed  it.  Fogg's  teams  were 
put  upon  the  east  part  of  the  township  and  hauled  logs  to  a 
point  upon  Pine  stream,  where  there  was  a  landing  place  from 
which  lumber  could  be  conyeniently  run.  Above  this  point  on 
Pine  stream  the  bed  of  the  stream  was  filled  with  rocks  and 
other  obstructions,  making  it  impracticable  to  drive  logs  there 
unless  a  great  expense  were  incurred.  Fogg,  the  defendant, 
claimed  that  this  part  of  the  hauling  was  more  expensive  than 
that  performed  by  the  plaintifiis,  and  that  in  order  to  equalise 
their  rights  he  should  be  allowed  twenty-five  cents  per  thousand 
feet  more  for  the  hauling  performed  by  him  than  the  plaintifb 
should  receive  upon  the  logs  hauled  by  them,  their  location 
being  the  more  favorable.  The  plaintiffs  contended  that  the 
extra  expense  incurred  by  Fogg  in  hauling  to  the  lower  point 
on  Pine  stream  was  voluntary  on  his  part,  and  that  he  would 
have  fulfilled  his  contract  with  the  proprietors  if  he  had  hauled 
to  the  point  on  Pine  stream  nearest  to  him,  and  that  he  was 
under  no  obligation  to  inquire  from  what  point  upon  the  stream 
the  logs  could  be  conveniently  driven.  And  the  jury  were  in- 
structed to  this  effect.  Fogg  further  contended  Uiat  the  con- 
tract had  been  modified  so  as  to  allow  an  equalization  upon 
settlement.  Evidence  upon  this  point  was  introduced  by  both 
parties.  A  witness,  by  name  Corson,  was  introduced  by  tlie  de- 
fendant to  testify  to  a  conversation  between  James  Palrj.er,  one 
of  the  plaintiffs,  and  the  defendant  concerning  an  eqvitlization 
upon  settlement.  But  this  testimony  was  objected  to,  on  the 
ground  that  the  arrangement  between  the  parties  was  at  the 
close  of  the  conversation  reduced  to  writing,  signed  by  Palmer, 
and  put  into  the  defendant's  hands.  The  testimovYy  was  taken 
de  bene  esse,  but  the  judge  instructed  the  jury  to  disregard  it. 
The  writing  containing  the  agreement  between  Primer  and  Fogg 
was  introduced  by  the  latter.  The  material  part  was  as  follows: 
**  I  hereby  agree  with  Joshua  Fogg  to  be  [bear]  my  i>art,  in 
every  respect,  of  expense  in  obtaining  our  p%y  for  the  lumber- 
ing business  of  the  past  winter;  also  agree  to  an  equal  division 
of  chances  of  teams  on  their  location  rights,  as  to  make  them 
equal  in  regard  to  worth  to  haul  and  value.  James  Palmer." 
The  judge  in  construing  this  contract  instructed  the  jury  that  it 
contained  no  admission  by  Palmer  that  any  modification  had 
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been  made  of  the  original  contract  between  the  parties  to  this 
action,  but  that  it  was  an  independent  agreement;  that  one  of 
the  plaintiffs  could  not  by  making  a  new  agreement  concerning^ 
the  former  transaction  essentially  vary  the  former  contract,  so 
as  to  affect  the  rights  of  his  co-plaintiffs,  unless  they  assented 
to'  or  ratified  the  new  agreement,  or  unless  the  plaintiffs  were 
paiiners  in  the  transaction.  But  the  jury  were  instructed  that 
the  writing  might  have  a  tendency  to  show  that  Palmer  did  not 
consider  the  modification  of  the  original  agreement  to  be  un- 
reasonable; and  in  this  way  the  paper  might  have  a  legitimate 
bearing  upon  the  question  whether  there  had  been  a  modifica- 
tion of  the  former  contract.  Three  depositions  were  introduced 
by  the  plaintiffs.  They  were  taken  in  Wisconsin,  returnable  to 
the  June  term  of  1852.  To  these  depositions  the  defendant 
objected,  on  the  grounds  stated  in  the  opinion.  The  objections 
were  overruled,  and  the  defendant  excepted  to  this  and  to  the 
instruction  of  the  court. 

HiUchinson  and  LeaviU,  for  the  plaintiffs. 

J.  S,  AbboU,  for  the  defendant. 

By  Court,  Hathawat,  J.  By  the  terms  of  the  contract,  Fogg 
was  to  haul  the  logs  into  Pine  stream. 

The  judge  instructed  the  jury  that  "  under  the  contract  Fogg 
had  the  legal  right  to  land  the  logs  in  Pine  stream  without  re- 
gard to  the  question  whether  they  could  not  be  run  as  the  stream 
then  was,  he  not  being  required  to  inform  himself  from  what 
points  in  the  stream  timber  could  not  be  run." 

There  was  no  stipulation  in  the  contract  as  to  any  particular 
place  in  Pine  stream  where  the  logs  should  be  landed,  and  of 
course,  landing  them  in  the  stream  was  a  literal  fulfillment  of  it 
The  instruction  was  right. 

The  defendant  objected  to  the  admission  of  certain  depositions 
purporting  to  have  been  taken  before  a  commissioner  in  Wiscon- 
sin, appointed  by  the  governor  of  this  state:  1.  Because  it  did 
not  appear  that  the  deponents  were  sworn  before  the  depositions 
were  given;  2.  Because  the  signature  and  qualifications  of  the 
person  taking  them  were  not  shown;  and  3.  Because  they  were 
not  filed  at  the  term  of  the  court  for  which  they  were  taken. 

The  captions  of  the  depositions  state  expressly  that  the  de- 
ponents were  first  sworn.  They  appear  to  have  been  taken  on 
notice  given  to  the  adverse  party,  and  the  counsel  for  the  de- 
fendant claims,  under  the  thirtieth  rule  of  this  court,  that  it  was 
incumbent  on  the  plaintiffs  to  prove  that  they  were  taken  and 
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certified  by  a  person  legally  empowered,  etc.  But  by  the  re- 
yised  statutes,  c.  134,  such  commissioners  and  their  official  acts 
are  placed  upon  the  same  footing  with  justices  of  the  peace  and 
their  official  acts  within  this  state.  Hence,  authentication  aliunde 
is  not  required:  BuUen  y.  Arnold,  31  Me.  583. 

The  depositions  were  returnable  to  the  term  of  the.  court  to 
be  holden  in  June;  they  were  opened  and  filed  at  the  term  held 
in  October  next  ensuing.  The  statute  of  1852,  c.  246,  abolished 
the  June  term,  and  transferred  all  its  business  to  the  term  to  be 
holden  in  October,  at  which  term  the  depositions  were  properly 
filed  and  opened. 

Hiram  Corson's  testimony  as  to  Palmer's  conversation  with 
Fogg  was  properly  excluded.  The  conversation  was  reduced  to 
writing  and  signed  by  Palmer.  The  witness  stated  that  **  the 
paper  written  and  signed  by  Palmer  embodied  the  substance  of 
the  conversation  and  admissions  of  Palmer  and  the  agreement 
which  took  place,  and  stated  verbally  by  the  parties  as  he  (the 
witness)  understood  it." 

The  writing  signed  by  Palmer  was  introduced,  and  was  of 
course  better  evidence  than  Corson's  recollections.  The  con- 
struction given  by  the  judge  to  that  writing  of  November  2, 
1842,  signed  by  Palmer,  was  clearly  correct,  and  his  instructiona 
concerning  the  use  which  might  be  made  of  it  as  evidence  were 
sufficiently  favorable  to  the  defendant. 

Exceptions  overruled. 

Judgment  on  the  verdict. 

Shkplst,  0.  J.,  and  Wklls,  Howabd,  and  Bzob,  JJ.,  oon* 
corred. 


Pabol  BviDDros  to  Vabt  Tsbms  ov  Waimro:  PorUr  v.  Pieree,  65  Am. 
Deo.  151;  WaddeU  v.  OlasaeU,  64  Id.  170;  Weti  v.  KeUy,  Id.  102,  and  notes 
citing  prior  oases.  Parol  evidenoe  of  prior  or  oontemporaneooa  oonvemtiooa, 
eiroiimstanoee,  naages,  eto.,  is  inadmiaeible  to  contnwliot,  oontrol,  or  explain 
an  luuunbigaoiu  written  oontraot:  Olmdale  Wookn  Co,  v.  P,  L  Co,,  64  Id. 
800.    Bat  see  Bearieh  v.  Swmehart,  61  Id.  640. 

Ai/rxEATiON  OS  MoDunoATiON  ow  Wbittbn  Costraot  by  sabeeqnent  parol 
agreement:  See  Oummmffs  v.  Arnold,  87  Am.  Deo.  166,  and  prior  oaaea  dted 
in  note. 

Dbpositions,  Oinois  Taxivo,  Pusuicxd  to  havm  AuTHonirr:  Onum  v. 
Thager,  46  Am.  Deo.  142. 

DEfosmoy  Omtitino  iir  Captiov  Wobos  **  Bnoaa  Ml^''  preceding  name 
of  magiatrate  before  whom  it  waa  taken,  ia  incompetent  evidence:  Pow$n  v. 
gktpatd^  68  Am.  Dec  168. 
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Machtas  Hotel  Company  v.  Gotlb. 

[35  MAZm,  40S.] 

Action  upon  Promiss  is  Maintainable  only  when  oonBideratioiiia  derived 
by  one  party  from  another  party  to  the  suit,  negotiable  paper  excited. 

Pabtt  for  whose  Benefit  Contract  was  Made  mat  Maintaht  Suit 
thereon  iu  his  own  name,  disregarding  the  agency  or  name  by  which  he 
acted  in  the  formation  of  the  contract,  provided  the  consideration  is  de- 
rived by  one  party  from  another  party  to  the  sait. 

Cite  Subscribing  fob  Shares  in  Building  Association  is  not  TiIAICT^k 
on  his  subscription  to  a  corporation  formed  of  a  part  of  the  sobscribers 
for  the  purpose  of  carrying  out  the  designs  of  the  association,  when  the 
subscription  paper  contains  no  provision  concerning  the  incorporation  of 
the  association.     There  is  no  privity  of  contract. 

Action  can  not  be  Maintained  to  Recover  Monet  Exfemded  at  no  re- 
quest of  the  defendant,  express  or  implied,  nor  for  any  purpose  from 
which  he  could  derive  any  benefit. 

Corporation  Formed  from  Association  of  Individuals  for  Bubikbs 
Purposes,  without  the  consent  of  a  subscriber  to  the  association,  can 
not  recover  on  subscriber's  subscription  for  money  laid  out  and  expended 
by  itself  for  the  use  of  the  defendant,  as  there  is  no  consideration  between 
the  parties,  nor  for  money  expended  by  the  association  before  the  in- 
corporation, as  the  corporation  is  not  identified  with  those  whose  money 
was  expended. 

Assumpsit  by  the  Machias  Hotel  Company,  a  corporation,  to 
recover  the  subscription  of  the  defendant  Cojle  to  the  assooia- 
tion,  from  which  the  corporation  was  formed.  The  writ  con- 
tained the  money  counts,  as  well  as  the  count  upon  the  defend- 
ant's promise  to  pay  his  subscription.  The  case  was  submitted 
on  facts  agreed.  The  case  is  otherwise  sufficiently  stated  in  the 
opinion. 

E.  K,  and  G.  W.  Porter ,  for  the  plaintiffis. 
B.  Bradbury i  for  the  defendant. 

By  Court,  Shepley,  C.  J.  The  subscribers  to  the  paper,  bear- 
ing date  on  August  4, 1851,  associated  for  the  purpose  of  build- 
ing a  hotel.  Each  agreed  to  take  and  pay  for  a  certain  number 
of  shares  to  such  person  as  should  be  appointed  their  treasurer. 
The  paper  is  wholly  silent  respecting  any  design  of  the  sub- 
scribers to  become  a  body  corporate.  It  contains  no  authority 
for  any  one  to  make  application  for  an  act  of  incorporation,  or 
any  authority  for  the  subscribers  to  vote  or  act  upon  that  sub- 
ject. 

By  an  act  approved  on  February  18,  1852,  some  of  the  sub- 
scribers were  incorporated  by  the  name  of  the  Machias  Hotel 
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Company.  By  a  oomparison  of  the  names  of  the  corpoxatoiB 
and  their  associates  with  those  of  the  sabscriberSy  it  appears 
that  seyeral  of  the  latter  did  not  become  members  of  the  cor- 
poration. It  does  not  appear  that  they  in  any  manner  assented 
to  or  recognized  its  proceedings  as  affecting  them  or  their  in- 
terests.   The  defendant  did  not. 

The  amount  subscribed  by  the  associates  could  not  have  b^en 
promised  by  or  for  the  corporation.  The  promise  of  the  de- 
fendant was  not  made  to  the  corporation  or  to  any  one  acting 
for  it.  If  the  promises  of  the  associates  were  binding,  each 
had  a  personal  interest  in  the  performance  of  the  promise  of 
every  other,  of  which  he  could  not  be  deprived  without  his  con- 
sent. 

A  valid  promise  may  be  made  to  an  individual,  or  to  a  joint- 
stock  company,  or  to  a  corporation,  by  description  or  in  the 
name  of  an  agent;  and  an  action  may  be  maintained,  in  its  own 
proper  name,  by  such  person,  association,  or  corporation.  But 
this  is  true  only  when  the  consideration,  which  is  the  essence  of 
the  contract,  is  derived  by  one  party  from  another  party  to  the 
suit.  (This  remark  can  have  no  reference  to  negotiable  jiaper.) 
In  such  cases,  the  agency  or  the  name  by  which  one  party  acts 
may  be  disregarded,  and  the  suit  may  be  maintained  in  the  name 
of  the  party  for  whose  benefit  the  contract  was  made. 

It  is  admitted  that  this  suit  can  not  be  maintained  upon  a 
promise  of  the  defendant  made  to  others,  with  whom  the  corpo- 
ration is  not  identified,  while  it  is  insisted  that  it  can  be  on  the 
count  for  money  laid  out  and  expended  for  the  use  of.  the  de- 
fendant. 

There  is  no  proof  of  an  expenditure  of  money  by  the  corpo- 
ration at  the  request  of  the  defendant,  express  or  implied,  or 
for  a  purpose  from  which  he  could  derive  any  benefit.  The 
corporation  does  liot  appear  to  have  expended  money  except 
for  property  or  purposes  of  its  own,  in  which  the  defendant 
has  no  interest. 

It  is  admitted  that  the  associates,  before  the  act  of  incorpora- 
tion was  obtained,  exx>ended  one  thousand  dollars.  If  the 
property  thus  procured  by  individuals  was  conveyed  by  them  to 
the  corporation,  the  defendant  could  probably  derive  no  benefit 
from  that  expenditure.  If  he  could,  or  if  those  individuals  re- 
tain the  property  and  can  be  considered  as  holding  it  in  trust 
for  the  associates,  the  corporation  not  being  identified  with 
those  whose  money  was  expended,  can  not  claim  to  have  con- 
ferred a  benefit  upon  the  defendant  by  its  expenditure.    The 
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essential  difficulty  is,  that  thero  is  no  proof  of  any  oonsideiation 
between  these  parties,  either  by  benefit  receiyed  by  one  or  in- 
jury sustained  by  the  other. 
Plaintiff  nonsuit. 

Tennet,  Bioe,  Hathaway,  and  Afflbton,  JJ.,  oonourred. 


Actions  upon  Sitbsoriptioks. — In  Chamhers  ▼.  GaJUiaiui^  55  Am.  Deo.  583, 
it  was  held  that  a  promifle  to  pay  to  a  building  oonunittee  a  certain  amoont 
of  money  to  build  a  churchi  made  by  one  of  the  committee,  might  be  enforoed 
by  the  other  members  of  the  committee  or  their  survivors,  by  an  Actifm  at 
law  against  the  promisor.  See  also  8taU  Trecuurtr  v.  Oross,  31  Id.  626.  The 
principal  case  is  somewhat  analogous  to  the  case  where,  in  a  snit  npon  a  aab- 
soription  to  the  stock  of  a  corporation,  the  subscriber  defends  that  an  amend- 
ment has  been  made  to  the  charter  of  the  corporation  without  his  consent, 
whereby  the  contract  of  his  subscription  has  been  broken,  and  that  therefore 
he  is  no  longer  bound  by  it.  This  question  is  treated  in  ext/tnao  in  the  note  to 
CimvmonweaJUk  v.  CuLUn^  53  Am.  Dec  461. 

Scot  bt  Pbincipal  on  Gontraot  Made  bt  Aosnt:  See  Ftoletf  ▼.  Pom- 
dTa  Adm'rg,  52  Am.  Deo.  548,  and  cases  cited  in  note.  And  see  Saimtm  r. 
Hqffman,  56  Id.  322. 

One  in  whose  Fayob  Oontbaot  is  Made  itpon  CoNsmEBAnoN  whioh 
moves  from  another  may  maintain  action  thereon  in  what  oases;  See  ItoMma 
V.  Ayrett  47  Am.  Deo.  125,  and  cases  cited  in  the  note. 


Eabl  V.  ROWE. 

[86  ICAm,  4U.] 

Devibb  of  Net  Pbovitb  of  Land  is  Devise  of  Land  InaiM  fbr  snoh  time 
as  the  profits  are  devised. 

Devise  of  One  Thibd  of  Net  Pbofits  of  Land  is  a  deviseof  one  third  of 
the  land,  and  does  not  authorize  the  inference  that  the  devisee  was  to  re- 
ceive the  profits  from  the  other  devisees  of  the  land,  and  not  from  the 
estate. 

Pbobate  Court  mat  Pabtition  Real  Estate  among  Heibs  and  Dbfibbb 
under  Maine  statute,  and  may  set  off  to  a  devisee  of  net  profits  his  por- 
tion of  the  land  devised. 

Power  of  Pbobate  Ooubt  to  Pabtition  Dboedent's  Realvt  amoho 
Heibs  and  Devisees  under  Maine  statute  is  not  limited  to  any  partioa- 
lar  time  or  number  of  years  after  the  estate  is  settled. 

JUBIBDIOnON    OF    PROBATE   CoURT   TO    PABTTTION    DeOEDENT'B   ReALTT  D 

NOT  Bbstbioted  nudor  the  Maine  statute  beoanae  the  share  or  propor- 
tion may  be  uncertain,  depending  upon  the  oonstmction  or  effibot  of  any 
devise,  unless  it  shall  appear  to  the  judge  to  be  uncertain. 

Tbbspabs  guare  cUmsumf regit.  John  Bowe,  deoeaaed,  deriaed 
his  realty  to  Ephraim,  his  son.  Ephraim  died,  and  John  Bowe 
added  a  codicil  to  his  will,  by  which  he  disposed  of  the  same 
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property.  The  codicil  was  as  follows:  "  I  bequeath  the  land  to 
the  three  sons  of  mj  late  son  Ephraizn,  now  minors,  in  equal 
proportions,  as  they  shall  arrive  at  twenty-one  years  of  age,  and 
in  case  of  the  death  of  either  of  them  before  the  age  of  twenty- 
one  years  and  unmarried,  then  his  share  shall  descend  to  the 
surviying  brother  or  brothers;  and  for  the  better  support  and 
education  of  my  grandchildren  before  named,  I  do  hereby  give 
and  bequeath  all  the  profits  arising  from  the  estate  before 
named  to  my  daughter-in-law,  Keziah  Bowe,  until  and  for  the 
term  that  my  grandsons  shall  attain  the  age  of  twenty-one 
years,  and  in  case  she  shall  at  that  time  remain  the  widow  of 
my  late  son,  Ephraim  Eowe,  then  she  shall  receive  for  her  sup- 
port one  third  part  of  the  net  profits  of  the  aforesaid  bequeathed 
estate  so  long  as  she  shall  remain  such  widow,  and  no  longer.'* 
One  of  the  three  grandsons  died  unmarried  before  reaching  his 
majority;  and  this  plaintiff  became  vested  with  the  title  of  the 
survivors  by  means  of  a  levy  and  deed.  Keziah  Eowe,  the  de- 
fendant, is  still  the  widow  of  Ephraim.  Her  defense  to  this 
action  is,  that  under  the  codicil  she  became  the  owner  of  a  life- 
estate  in  one  undivided  third  of  the  land,  and  that  by  decree  of 
the  probate  court  one  third  of  the  land  was  set  off  to  her  by 
metes  and  bounds,  and  upon  this  parcel  of  land  this  trespass 
was  committed.  The  case  was  submitted  upon  facts  agreed. 
Two  questions  were  submitted  for  decision:  1.  Whether  under 
the  codicil  Kesiah  Bowe  took  a  life  estate  in  an  undivided  third 
of  the  land;  2.  Whether  the  decree  of  the  probate  court  mm 
valid. 

D.  Ooodenow  and  J.  S.  KimbaU^  for  the  plaintiff. 

N.  D.  Appleton,  for  the  defendant. 

By  Court,  Sheflet,  0.  J.  The  first  question  presented  for 
decision  is,  whether  John  Bowe  by  his  will  devised  to  Eeziah 
Bowe  one  third  part  of  his  estate  for  life.  It  is  not  denied  that 
by  the  codicil  an  estate  was  devised  to  her  during  the  minority 
of  her  sons,  while  it  is  insisted  for  the  plaintiff  that  her  estate 
then  terminated,  and  that  she  was  to  receive  for  her  support  one 
third  part  of  the  net  profits  in  the  nature  of  a  legacy  to  be  paid 
by  her  sons,  who  were  then  to  become  the  owners  of  the  whole 
estate. 

The  effect  of  a  devise  of  the  **  occupation  and  profits  "  of  land, 
when  there  was  no  devise  in  terms  of  the  land,  became  early  a 
subject  of  judicial  consideration,  and  the  decision  was,  that  it 
was  in  substance  a  devise  of  the  land:  Paramour  y.  Tardley, 
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Plow.  640.  And  a  deyise  of  ''  half  the  issues  and  profits"  of 
the  land  was  decided  to  be  a  deTise  of  half  of  the  land.  "  For  to 
have  the  issues  and  profits  and  to  have  the  land  is  all  one: " 
Parker  ▼.  Flummery  Cro.  Bliz.  190.  The  role  established  hj 
these  oases  has  continued  to  be  the  settled  rule  of  oonstmction; 
and  any  terms  equivalent  to  these  have  been  regarded  as  a  devise 
of  the  estate  for  such  time  as  the  issues,  incomes,  rents,  or 
profits  were  devised. 

While  this  general  rule  is  admitted,  it  is  insisted  that  the 
language  used  in  the  codicil  exhibits  a  different  intention.  The 
language  used  is,  "  she  shall  receiye  for  her  support  one  third 
part  of  the  net  profits  of  the  aforesaid  bequeathed  estate  so  long 
as  she  shall  remain  such  widow,  and  no  longer.'' 

The  words  ^*  she  shall  receive,"  having  been  used  to  confer  a 
right,  are  equivalent  to  a  declaration  that  she  shall  be  entitled 
to  receive.  The  use  of  the  word  ' '  receive  "  does  not  therefore  au- 
thorize an  inference  that  she  was  to  receive  the  profits  from  her 
sons,  and  not  from  the  estate.  It  is  said  that  its  use  in  connec- 
tion with  the  words  ''net  profits"  exhibits  an  intention  that 
she  should  receive  from  her  sons  one  third  of  the  profits  after 
all  charges  for  repairs,  taxes,  and  expenses  had  been  deducted. 
This  assumes  that  it  must  have  been  his  intention  to  subject 
her  and  them  to  the  inconvenience  and  to  the  constant  danger 
of  litigation,  to  determine  yearly  what  the  net  profits  of  the 
estate  were  or  would  be.  It  is  more  reasonable  to  conclude 
that  the  word  ''  net"  was  used  to  guard  against  a  claim  on  her 
part  to  have  one  third  of  the  income  vnthout  being  subjected  to 
the  payment  of  one  third  of  the  taxes  and  repairs.    It  is  quite  ^ 

probable  that  the  testator  did  not  contemplate  a  division  of  the 
estate ;  and  that  he  expected  that  the  mother  and  her  sons  would 
manage  the  estate  together;  and  the  use  of  the  word  ''net" 
would  then  be  appropriate  to  determine  more  exactly  the  extent 
of  her  rights;  and  it  might  be  useful  to  make  it  certain,  that  she 
was  to  be  chargeable  with  one  third  part  of  the  taxes  and  repairs. 

In  the  case  of  Parker  v.  Plummer,  supra^  the  devise  was  of 
half  the  issues  and  profits  to  the  vrife  during  life,  "bearing  and 
allowing  half  the  charges  thereof."  It  veas,  therefore,  in  effect 
a  devise  of  the  net  issues  and  profits.  The  words  "  bearing  and 
allowing  half  the  charges  thereof"  communicate  the  idea  that 
the  charges  were  not  by  the  testator  expected  to  be  made  upon 
each  half  separately,  but  upon  the  estate  as  a  whole;  and  yet 
they  did  not  prevent  the  conclusion  that  she  took  an  estate  fof 
life. 
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But  the  effect  in  such  a  devise  of  the  phrase  "net  income" 
has  been  determined  bj  the  case  of  Andrews  y.  Boydy  5  Greenl. 
199.  It  was  in  that  case  said  ''  the  income  of  an  estate  means 
nothing  more  than  the  profit  which  it  will  yield,  after  deduct- 
ing the  charges  of  management;  and  the  devise  of  one  third  of 
the  net  income  of  it  was  decided  to  be  a  devise  of  one  third  of 
the  land. 

By  '*net  profits"  the  testator  in  this  case  could  have  meant 
only  the  profits  accruing  to  the  widow  after  the  taxes  and  ex- 
penditures for  repairs  had  been  paid  out  of  what  would  be  ob- 
tained from  the  estate.  If  she  took  an  estate  in  one  third  part 
of  the  land  there  would  be  a  charge  upon  it,  and  she  would 
obtain  no  more  or  less  from  it  than  the  testator  intended  that 
she  should. 

To  decide  that  one  third  of  the  estate  was  devised  to  her  is 
to  give  effect,  so  far  as  it  respects  the  amount  to  be  taken  from 
the  owners  of  the  other  two  thirds  to  be  appropriated  to  her 
support,  to  the  exact  intentions  of  the  testator,  and  to  do  it  in 
the  mode  best  suited  to  promote  the  harmony  and  comfort  and 
least  troublesome  and  expensive  to  all  interested  in  the  estate, 
and  to  afford  the  most  perfect  security  to  the  devisee  of  the 
profits.  This  more  perfect  security  of  the  profits  to  the  devisee 
of  them  has  ever  been  considered  as  one  of  the  strongest  reasons 
for  the  establishment  and  continuance  of  the  rule. 

The  first  question  must  be  answered  afi&rmatively. 

It  remains  to  be  considered  whether  the  court  of  probate  was 
authorized  to  cause  one  third  part  of  the  estate  to  be  assigned 
to  her. 

It  is  provided  by  statute,  c.  108,  sec.  1,  that'the  court  of  pro- 
bate in  which  the  estate  of  any  deceased  person  is  settled,  or  in 
course  of  settlement,  may  make  partition  of  all  his  real  estate 
lying  within  this  state  among  his  heirs  or  devisees  under  the 
restrictions  contained  in  this  chapter.  This  power  is  sufficiently 
extensive  to  include  a  case  like  the  present,  if  no  restriction  be 
in  the  subsequent  sections.  The  exercise  of  the  power  is  not 
limited  to  any  particular  time  or  number  of  years  after  the 
estate  is  settled.  The  provisions  of  the  second  section  show 
that  the  estate  might  be  expected  to  be  divided  in  certain  cases 
long  after  the  decease  of  the  testator  and  the  settlement  of  his 
estate;  for  a  partition  of  a  remainder  or  reversion  is  authorized 
after  the  termination  of  a  life  or  particular  estate  created  by  de- 
vise. 

The  restrictions  contained  in  the  third  section  did  not  deprive 
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the  courfc  of  probate  of  jurisdiction  in  this  case.  The  shares  or 
proportions  of  the  respectiTe  parties  do  not  appear  to  have  been 
in  dispute.  If  the  widow  was  entitled  to  any  share,  there  could 
be  no  doubt  that  she  was  entitled  to  one  third,  and  that  the 
two  thirds  were  owned  by  others. 

The  jurisdiction  is  not  restricted  because  the  share  or  pro- 
portion was  "  uncertain,  depending  upon  the  construction  or 
effect  of  any  devise,  unless  it  shall  appear  to  the  judge  to  be 
uncertain."  If  he  should  exorcise  jurisdiction  in  a  case  in 
which  the  proportion  did  not  appear  to  him  to  be  uncertain, 
and  his  opinion  should  be  erroneous,  the  aggrieved  party  would 
have  a  perfect  remedy  by  an  appeal  from  his  decision  or  decree. 

This  question  must  also  be  answered  a£SrmatiTely,  that  the 
proceedings  are  valid. 

Tennet,  Wells,  Howabd,  and  Apfletok,  JJ.,  concurred. 


Pabtihon  of  Decedxnt's  Estatb  is  Msbbly  iNomsNTAL  TO  Gxinau& 
Pbobate  JuBiSDicnoN,  and  is  void  if  grant  of  administratioii  is  vud: 
ney  v.  Sibley,  32  Am.  Deo.  248. 


Habmon  v.  Salmon  Falls  Manufagtdhing  Go. 

[35  lUsXE,  447.] 

Regulation  of  MANtTFAcnrRixG  Corporation  that  £mplotees  muss 
Give  Notice  before  qnitting  the  company's  employment,  or  else  forfeit 
their  wages  accmed,  is  valid  and  binding  upon  employees  with  notice. 

Clause  that  Wages  Aogbued  shall  be  Forfeited  is  Essential  in  order 
that  regulation  of  employer  that  employees  shall  give  notice  of  intention 
to  leave  his  employment  may  be  a  defense  in  an  action  for  the  wages. 

One  Willfully  Violating  Contract,  and  thereby  Exposing  Hthself 
TO  Agreed  Penalty  or  forfeitnre,  can  obtain  relief  neither  at  law  nor  in 
equity. 

Recovery  of  Compensation  for  Services  Performed  on  OoNTRACf 
Broken  by  the  plaintiff  can  be  had  only  where  there  has  been  no  wiUfnl 
violation,  or  where  performance  has  been  waived,  or  other  legal  ezonso 
exists. 

Employee  is  Bound  by  Notice  of  Employer's  Biqulations,  otherwise 
valid,  without  signing  them. 

Employee  Continuing  to  Work  for  Employer  after  Printed  Copy  of 
Employer's  Regulations  were  delivered  to  him,  moat  be  oooaidered  ai 
having  agreed  to  them. 

BnpULATioN  IN  Employer's  Regulations  that  Payment  of  Waois  ahaQ 
not  be  made  without  compliance  therewith  is  a  aofficiftnt  danse  of  for- 
feiture. 
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BcTKDXN  OF  Pboov  IS  ON  Emplotxb  TO  Show  that  he  left  by  employer'e 
permiflaion,  or  had  worked  as  long  as  he  agreed  to,  when  seeking  to 
recover  compensation  for  services  performed,  if  he  had  notioe  of  employ* 
er*8  regnlation  requiring  notice  of  intention  to  quit,  and  stipnlating  a  for- 
feiture of  wages  in  default  thereof. 

Objection  that  Contract  is  not  Mutual  in  Gabs  of  Rioulation  of 
Emploteb  requiring  notice  of  employee's  intention  to  quit,  because  th« 
employer  may  discharge  employee  without  giving  him  notice,  is  unten- 
able. It  is  not  necessary  that  each  party  to  a  contract  assume  precisely 
the  same  obligations. 

No  Limitation  of  Timx  dukino  Which  Emplotxs  was  not  to  bx  Paid 
being  inserted  in  employer's  regulation  providing  for  such  forfeiture  if 
the  employee  gives  no  notice  of  intention  to  quit,  it  will  be  intended  to 
operate  upon  all  the  wages  earned  subsequent  to  the  last  settlement. 

Sum  Allowed  to  Employee  for  Board,  'Mn  addition"  to  *< thirteen 
cents  per  piece  "  for  weaving,  is  a  payment  in  part  for  services  in  weaT- 
ing,  aud  will  be  forfeited,  together  with  other  wages. 

Assumpsit  by  F.  L.  Harmon  and  Almeda,  bis  wife,  to  recover 
tbe  value  of  services  performed  by  her  before  marriage.  She 
worked  for  the  defendant  eighteen  days,  and  during  that  time 
-wove  fifty-seven  pieces,  which  at  thirteen  cents  apiece  amounted 
to  seven  dollars  and  forty-one  cents.  Ten  cents  for  board  was, 
in  addition  to  this  sum,  due  her,  and  this  action  .was  brought  to 
recover  seven  dollars  and  fifty-one  cents.  The  day  before  she 
commenced  work,  a  printed  copy  of  the  company's  regulations 
was  delivered  to  her  by  the  company  at  their  counting-room. 
The  material  portions  of  these  regulations  are  set  forth  in  the 
opinion.  Eighteen  days  after  commencing  labor  she  quit  the 
employment.  At  that  time  she  was  not  sick,  and  had  not 
*'  given  or  worked  out "  the  notice  stipulated  in  the  regulations. 
On  these  agreed  facts  the  case  was  submitted  to  this  court  for 
determination. 

LuqweSy  for  the  plaintiffs. 

J.  N.  Ooodwiriy  for  the  defendants. 

By  Court,  Sheflet,  C.  J.  The  case  is  presented  for  decision 
upon  facts  agreed;  the  amount  claimed  is  small.  The  prind* 
pies  involved  are  alleged  to  be  of  importance.  It  is  not  di£Scult 
to  perceive  that  they  may  be  so.  A  corporation  or  an  individual 
employing  several  hundreds  of  persons  may  have  contracted  to 
furnish  large  quantities  of  manufactured  goods  for  sale  or  ex- 
portation at  certain  times;  and  if  the  persons  employed  to  per- 
form the  labor  may,  in  violation  of  their  agreements  and  withont 
loss  of  wages,  leave  the  machineiy  at  rest  until  other  persons 
can  be  procured  to  take  their  places,  no  confidence  can  be  ze» 
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posed  in  the  mannfactnrer's  abiliiy  to  fulfill  his  contracts,  and 
he  can  obtain  no  indemnity  for  losses  occasioned  bj  the  fault  of 
others.  To  offer  to  snch  an  employer  the  right  to  have  a  legal 
coDtest,  and  the  chance  thereby  to  recover  damages  for  the  in- 
jury he  may  be  able  to  prove  that  he  has  suffered  by  a  violation 
of  each  laborer's  contract,  is  litUe  less  to  him  than  solemn  mock- 
exy.  The  manufacturer  and  all  his  laborers  would  know  that 
the  trouble  and  expense  of  such  suits  would  prevent  any  attempt 
in  that  mode  to  obtain  redress*  The  only  valuable  protection 
which  the  manufacturer  can  provide  against  such  liabilily  to 
loss,  and  against  what  are  in  these  days  denominated  **  strikes," 
is  to  make  an  agreement  with  his  laborers,  that  if  they  willfully 
leave  their  machines  and  his  employment  without  previous  no- 
tice, all  or  a  certain  amount  of  wages  that  may  be  due  to  them 
shall  be  forfeited.  While  courts  of  justice  should  not  attempt 
by  construction  to  make  such  agreements  between  the  employer 
and  those  employed,  they  should  not  shrink  from  the  duty  of 
causing  them,  when  fairly  made,  to  be  honestly  and  faithfully 
executed;  or  attempt  by  construction  to  aid  a  party  to  avoid 
the  penaliy  to  which  he  has  agreed  to  expose  himself  for  a  will- 
ful violation  of  his  contract. 

The  rule  of  law  that  one  who  makes  a  contract  must  perform 
it  before  he  can  maintain  an  action  founded  upon  it,  unless  he 
can  present  a  legal  excuse,  is  too  important  for  the  prosperity  of 
business,  for  the  secmity  of  honest  dealings,  and  for  the  main- 
tenance of  good  order  in  the  community  to  be  lightly  regarded. 
If  there  has  at  any  time  appeared  to  be  a  relaxation  of  it,  that 
has  long  since  ceased  to  be  so  in  this  state. 

One  who  will  willfully  violate  a  contract,  and  thereby  expose 
himself  to  an  agreed  penalty  or  forfeiture,  can  not  expect  to 
obtain  relief  by  the  rules  of  moral  right  and  wrong,  or  by  those 
of  equity  jurisprudence  or  the  common  law. 

There  is,  indeed,  a  class  of  cases  in  which  a  party  who  has 
violated  his  contract  has  been  permitted  to  make  it  the  founda- 
tion of  a  suit  to  recover  compensation  for  services  performed 
by  virtue  of  it.  These  are  cases,  so  far  as  they  rest  upon  sound 
legal  principles,  in  which  there  has  been  no  willful  violation,  or 
in  which  there  has  been  a  waiver  of  that  performance,  or  other 
legal  excuse. 

It  appears  to  have  been  supposed  by  some,  without  just  rea^ 
son,  that  the  cases  of  Hunt  v.  The  Otis  Company y  4  Met.  464, 
and  of  Fuller  v.  Brown,  11  Id.  440,  exhibited  a  relaxation  of  the 
law  affirmed  in  the  cases  of  Stark  v.  Parker,  2  Pick.  267  [13  Am. 
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Dec.  425],  and  of  Olmstead  v.  Bedle,  19  Id.  528.  The  case  of 
Sunt  Y.  The  Otis  Company,  supra,  appears  to  liave  been  decided 
upon  the  ground  that  the  regulation  of  the  company  ''  did  not 
contain  in  its  terms  the  stipulation  that  in  case  of  quitting 
without  giving  the  four  weeks'  notice,  the  wages  accrued  should 
be  forfeited."  While  it  is  said,  "had  this  been  the  case,  the 
plaintiff  would  then  fall  within  the  penalty."  It  is  also  stated, 
if  the  construction  then  given  to  the  regulation  should  produce 
injurious  effects  to  the  defendants,  "  they  have  only  to  enlarge 
their  rule  by  adding  to  it  a  clause  of  forfeiture  of  wages  ac- 
crued, and  a  requisition  that  operatives  entering  into  their 
service  shall  sign  it."  This  last  remark  is  relied  upon  as  de- 
ciding that  the  regulatiojas  of  a  company  will  not  be  binding 
upon  those  employed  unless  they  signify  their  assent  by  sub- 
scribing to  them.  That  this  could  not  have  been  the  intention 
of  the  court  is  quite  apparent,  for  the  whole  case  rests  upon 
the  position  that  the  plaintiff  was  bound  by  the  regulations  of 
the  company  not  subscribed  by  him.  If  he  were  not  so  bounds 
the  regulations,  whatever  might  have  been  their  true  construc- 
tion, could  have  presented  no  defense,  and  the  elaborate  opin- 
ion to  ascertain  and  enforce  the  adopted  construction  would 
have  been  a  useless  production. 

That  a  person  may  be  bound  by  a  regulation,  stipulation,  or 
notice  to  which  he  has  not  subscribed  his  name  is  shown  by 
many  decided  cases:  by  insurance  cases,  in  which  the  party  as- 
sured has  been  uniformly  held  to  be  bound  by  the  stipulations 
contained  in  his  policy;  by  cases  against  common  carriers,  when 
their  notices  have  been  held  to  operate  upon  the  rights  of  em- 
ployers who  have  knowledge  of  them;  and  by  a  variety  of  other 
cases. 

The  case  of  Fuller  v.  Brown,  supra,  so  far  as  it  respects  the 
point  now  under  consideration,  only  decides  that  a  stipulation 
to  give  four  weeks'  notice  before  leaving,  and  to  work  four 
weeks  afterwards,  and  then  receive  his  pay,  would  not  be  vio- 
lated if  he  left  by  reason  of  sickness. 

It  will  be  in  season  to  consider  whether  the  latter  clause  of 
the  instructions,  stating  that  he  "  was  entitled  to  recover  his 
wages  without  deduction  for  damages,"  and  to  which  exceptions 
were  taken,  can  command  assent  when  it  shall  be  properly  pre- 
sented: Batterman  v.  Pierce,  3  Hill  (N.  T.),  174. 

The  argument  for  the  plaintiffs  insists  that  the  regulations  of 
the  company  did  not  become  a  part  of  the  contract  between  it 
and  the  female  plaintiff.  It  is  a  fact  agreed  that  a  printed  paper 
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containing  the  regxilations  of  the  company  was  delivered  to  ber 
before  she  commenced  to  work.  In  these  regulations  were  the 
following  clauses:  "Any  person  intending  to  leave  the  com- 
panj's  employment  must  give  notice  to  her  or  his  overseer  two 
weeks,  at  least,  previous  to  leaving,  and  continue  to  work  until 
the  expiration  of  the  notice.  Those  who  leave  contrary  to  this 
regulation  (cases  of  sickness  excepted)  will  not  be  settled  with 
or  paid  till  such  notice  is  regularly  given  and  worked  out.  The 
foregoing  regulations  will  be  regarded  as  an  express  contract 
between  the  corporation  and  all  persons  in  its  employ;  and  all 
who  continue  to  work  for  the  corporation  will  be  considered  as 
agreeing  to  the  terms  here  stated,  particularly  those  relating  to 
the  hours  of  labor  and  notice  of  leaving." 

The  female  plaintiff,  by  continuing  to  work  for  tlie  company 
after  these  regulations  were  delivered  to  her,  must  be  considered 
as  having  agreed  to  them,  and  therefore,  as  having  expressly 
agreed  that  she  was  not  to  be  paid  till  the  required  notice  had 
been  regularly  given  and  worked  out.  She  can  not  now  avoid 
the  effect  of  that  agreement  and  maintain  fin  action  without 
proof  of  a  compliance  with  its  terms. 

It  is  agreed  that  she  ''did  not  give  or  work  out  the  notioe 
required  by  said  paper,  and  that  she  was  not  sick."  It  is  said 
that  the  regulations  do  not  contain  any  clause  of  forfeiture. 
The  word  ''forfeiture"  is  not  found  in  them,  nor  was  it  neces-' 
saiy.  An  agreement  that  payment  shall  dbt  be  made  without  a 
compliance  is  equally  effectual  as  a  bar  to  the  action.  It  is 
also  said  that  it  does  not  appear  that  she  did  not  leave  by  con- 
sent of  the  company,  or  that  she  did  not  work  as  long  as  she 
agreed  to.  It  is  not  agreed  or  proved  that  she  did  leave  by  its 
consent,  or  that  she  had  agreed  to  work  for  a  time  specified, 
which  had  expired;  and  the  burden  of  proof  rests  upon  her  to 
show  that  she  left  by  permission,  or  that  there  was  a  special 
contract  respecting  the  time  during  which  she  was  to  continue 
to  labor. 

The  argument  asserts  that  the  regulations  were  not  binding 
upon  her,  because  the  contract  was  not  mutual;  that  the  com- 
pany could  discharge  her  without  giving  her  any  notice. 

The  position  is  quite  novel,  that  a  contract  will  not  be  valid 
unless  each  party  assumes  precisely  the  same  obligations. 

It  is  further  urged,  if  there  must  be  a  forfeiture  of  wages,  it 
can  extend  to  no  more  than  the  wages  of  two  weeks.  The  con** 
tract  contained  in  the  regulations  will  not  admit  such  a  oon- 
struction.    There  is  no  limitation  of  time  during  which  bhe 
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not  to  be  settled  with  or  paid,  and  the  court  is  not  at  liberty  to 
insert  one.  It  was  undoubtedly  intended  to  operate  upon  all 
the  wages  earned  subsequent  to  the  last  settlement,  and  such  is 
its  necessary  effect. 

It  is  moreover  earnestly  urged  that  the  plaintiff  may  recover 
the  ten  cents  allowed  for  board.  It  appears%om  the  agreed 
statement  that  she  was  to  receive  ''  thirteen  cents  per  piece"  for 
weaving,  and  that  ''said  company,  in  addition,  allowed  said 
Almeda  ten  cents  for  board."  The  sum  allowed  for  board  ap- 
pears, therefore,  to  have  been  allowed  as  payment  in  part  for 
her  services  for  weaving. 

Plaintiffs  nonsuit. 

Tenney,  Wells,  Howabd,  and  Afflston,  JJ.,  concurred. 


Regulations  of  Employers,  Validity  and  Effect  or. — ^Employers,  espe- 
cially those  eogaged  in  the  business  of  manufactaring»  often  impose  npoa 
their  employees  regulations,  such  as  that  in  the  principal  case,  requiring  a 
notice  of  a  stipulated  length  of  time  of  the  intention  of  the  employee  to  leave 
their  service,  and  generally  providing  that  in  default  of  the  notice  the  em- 
ployee shall  incur  some  forfeiture  or  penalty.  No  reason  Ib  apprehended 
why  such  a  regulation  should  not  be  binding,  if  it  can  be  shown  to  form  a 
part  of  the  employee's  contract.  And  no  case  has  held  a  stipalation  of  this 
sort  void  when  it  fulfilled  the  above  requirements,  and  did  not  otherwise 
transgress  the  laws  of  the  contract  relation.  Per  m  these  regulations  do  not 
possess  the  taint  of  invalidity.  They  are  not  void  for  lack  of  mutuality,  as 
was  urged  by  counsel  in  the  principal  case,  nor  are  they  repugnant  to  public 
policy.  Indeed,  their  scope  and  purpose  is  often,  if  not  always,  in  a  direc- 
tion highly  beneficial  to  manufacturing  interests,  liable  as  they  are  to  the 
peril  of  strikes  and  uprisings  among  the  employees.  They  are  also  not  with- 
out an  ultimate  benefit  to  the  laborer  himself;  for  what  makes  the  manufac- 
turer more  certain  of  his  profit  insures  the  laborer  a  greater  certainty  of  hia 
wages  and  of  future  employment.  The  employer's  regulation  requiring  notice 
from  his  employee  of  intention  is  therefore  not  against  public  policy.  Bat 
should  the  employer  attempt  to  impose  a  regulation  or  stipulation  against 
public  policy,  it  would  not,  of  course,  be  binding  upon  the  employee,  though 
he  should  agree  to  be  bound  by  it,  as  in  Boesner  v.  Hermann,  it^frct. 

Contbact  Waivino  Employer's  Liability  for  Neoliqence  is  Void. — 
Therefore,  in  Roesner  v.  Hermann,  10  Bias.  486,  it  is  held,  that  a  oontracl 
between  an  employer  and  his  employee,  by  which  the  employee,  in  consid- 
eration of  his  employment,  releases  and  discharges  hia  employer  from  all 
liability  for  damages  for  injury  or  death  of  the  employee,  resulting  from  the 
employer's  negligence,  is  void,  as  against  public  policy. 

Wages  are  not  Forfeited  unless  It  be  so  Stipulated. — ^We  now 
proceed  to  discuss  the  regulation  requiring  notice  from  the  employee  of  inten- 
tion to  quit  the  employer's  service.  In  the  first  place,  as  was  decided  in  Huni 
v.  Otis  Co.,  4  Met.  464,  which  is  cited  in  the  principal  case,  there  will  be  no 
forfeiture  of  the  employee's  accrued  wages  by  reason  of  such  a  regulation, 
unless  the  forfeiture  is  expressly  stipulated  in  the  regulation.  Bat  if  the  em- 
ployee fail  to  give  the  requisite  notice  upon  leaving  the  service  he  will  be 
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liable  to  hii  employers  for  all  damages  caused  by  his  not  giving  the  notice^ 
and  in  a  suit  against  them  for  his  wages  the  amount  of  such  damages  zdaj 
be  deducted  therefrom.     The  hiring  in  the  present  case  was  for  no  definite 
period,  so  the  employee  could  not  be  held  to  have  forfeited  his  wages  by  reason 
of  his  having  left  before  the  completion  of  his  agreement.    The  coansel  for  the 
employers,  who  were  the  defendants  in  the  action,  nevertheless  attempted  to 
evade  the  effect  oU  the  absence  of  the  stipulation  imposing  forfeitnre.     "  The 
counsel  for  the  defendants  ingeniously  contends,"  say  the  court,  "that  this 
was  a  hiring  for  a  certain  time,  commencing  with  the  plaintiff's  engagement 
with  the  company,  and  terminating  in  four  weeks  after  notice  given  by  her 
of  her  intention  to  finish  the  contract,  and  therefore,  though  uncertain  as  to 
length,  is  to  be  treated  as  certain,  because  capable  of  being  rendered  cer- 
tain."   And  by  means  of  this  argument  the  counsel  sought  to  bring  the  case 
within  the  rule  that  an  express  contract  for  the  performance  of  work  for  a 
definite  period  of  time  must  be  fulfilled  before  the  employee  is  entitled  to 
compensation  for  his  services.     The  court,  however,  did  not  sustain  the  ooon- 
sel's  view,  but  held  that  the  contract  was  one  "  of  indefinite  and  uncertain 
duration,  terminable  at  the  pleasure  of  the  plaintiff,  on  giving  four  weeks' 
notice  to  quit     It  wants  two  principal  ingredients  of  the  rule  above  meo- 
tioned — dc^niteness  and  certainty.** 

Amount  op  Forfeiture  should  not  be  Excessive. — The  amount  of 
forfeiture  should  not  be  an  unreasonable  and  oppressive  exaction.  A  forfeit- 
ure which  covers  all  the  wages  due  at  the  time  of  leaving  is  "open  to  the 
objection  that  the  employer  may  have  been  in  arrears,  and  thus  enabled  to 
profit  by  his  own  wrong.  *  *  *  It  would  not  be  reasonable  to  make  the 
forfeiture  cover  a  very  long  period.**  And  where  the  workman  is  employed 
at  piece-work,  and  not  paid  by  fixed  wages  at  given  periods,  the  stipulated 
damages  must  be  for  some  fixed  amount  or  maximum:  Richcurdaon  v.  Woeler, 
26  Mich.  90. 

Where  Emploteb  Employed  bt  Week  is  to  Forfeit  All  Wages  Due  in 
default  of  notice  of  intention  to  quit,  if  the  wages  of  the  workmen  were  ascer- 
tained on  Thursday,  but  not  paid  till  Saturday,  a  workman  who  haa  worked 
a  week  from  Thursday  till  Thuraday,  but  leaves  on  Friday,  will  forfeit  the 
wages  due:  Wcdah  v.  Walley,  L.  R.,  0  Q.  B.,  367;  see  Saundera  v.  WhilOe,  24 
Week.  Rep.  406;  Oregson  v.  WcUson,  34  L.  T.,  N.  S.,  143. 

What  Notice  or  Knowledge  op  Regulation  is  Sufficient  to  Bino 
Employee. — If  the  employee  be  ignorant  of  the  regulation  of  the  company 
requiring  a  notice  of  his  intention  to  quit  he  will  not  be  liable  in  damages  to 
the  company  for  a  breach  of  the  rule:  Stevens  v.  Beeves,  9  Pick.  108.  In  this 
case  counsel  for  the  plaintiff  contended  for  the  employee*s  liability,  on  the 
ground  that  such  a  regulation  was  a  usage  not  only  of  the  factory  in  which 
ho  was  employed,  but  of  factories  in  the  vicinity.  Of  this  argument,  Parker, 
C  J.,  in  delivering  the  opinion  of  the  court,  said:  *'In  order  to  make  this 
a  part  of  the  contract,  as  the  usage  supposed  is  a  particular  one,  and  not  a 
general  custom,  it  should  have  appeared  that  the  defendant  knew  the  usage 
when  he  entered  upon  the  work  or  before  he  left  it.  This  is  required  in 
order  to  give  effect  to  a  particular  usage,  so  as  to  operate  upon  a  contracL 
It  is  so  with  the  usages  of  banks,  and  all  other  usages  not  of  so  general  a 
iiatore  as  to  furnish  a  presumption  of  knowledge.  There  is  no  such  evidence 
in  this  case;  on  the  contrary,  it  appears  that  the  defendant  was  a  stranger  in 
the  country,  that  he  was  not  informed  of  any  usage,  and  that  no  notice  of  it  was 
{Kwted  up  among  tho  rules  and  orders  of  the  factory:**  Id.  200,  201;  see  also 
Collins  V.  New  England  Iron  Co.,  115  Mass.  23.     But  where  the  employee 
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agrees  to  confonn  to  the  regalations  of  his  employer  commonly  in  nse,  he  ia 
bound  to  conform  to  a  rule  -which  the  evidence  shows  existed  in  this  and 
similar  establishments:  Corn  v.  Maretxek,  4  E.  D.  Smith,  1.  And  a  particu- 
lar custom  may  be  firoved  without  direct  evidence  that  it  was  known  to  the 
opposite  party  if  the  party  offering  the  evidence  contends  that  he  can  prove 
from  all  the  evidence  in  the  case  that  it  must  have  been  known  to  him; 
Dodge  v.  Favor,  15  Gray,  82.  See  also,  on  this  subject  of  usage  and  custom. 
Woods  on  Master  and  Servant,  sec.  95. 

In  the  principal  case,  evidence  that  the  employee  continued  to  work  after 
a  printed  copy  of  the  regulations  was  delivered  to  him  was  held  sufficient  to 
show  that  he  had  agreed  to  them.  But  such  evidence  would  not  be  conclu- 
sive. Thus  in  Bradley  v.  Salmon  Falls  Mfg.  Co.,  30  N.  H.  487,  it  is  held 
that  evidence  that  a  party  had  in  his  possession  a  paper  containing  printed 
regulations  of  the  manufactory  in  which  he  was  employed  as  a  laborer  is  not 
conclusive  evidence  that  the  contents  were  known  to  him.  '*  Without  doubt, 
it  was  evidence  from  which  an  inference  might  well  have  been  drawn  that 
the  piaintiff  did  read  the  paper.  But  whether  he  did  so  oi  not  was  still,  upon 
the  evidence,  an  open  question;  and  whether  he  could  read  or  not  was,  as  the 
judge  who  tried  the  cause  correctly  ruled,  a  question  not  of  law  but  of  fact:** 
Per  Woods,  C.  J.  So  the  fact  that  the  employee  was  informed  of  the  rules 
after  he  commenced  work,  and  continued  to  work  without  objection,  may  be 
competent  evidence  that  he  assented  to  the  rules  as  a  part  of  the  contract; 
but  it  is  open  to  explanation,  and  does  not  conclusively,  as  a  matter  of  law, 
show  such  assent,  and  that  he  agreed  to  forfeit  his  wages  if  he  left  without 
notice:  Collins  v.  New  England  Iron  Co,,  115  Mass.  23. 

SicKNE-ss  A3  Excuse  for  Lack  of  Notice. — ^If  the  regulation  be  silent  as 
to  the  employee's  sickness  as  affecting  the  necessity  of  the  notice,  the  em- 
ployee will  not  be  liable  in  damages,  or  to  a  forfeiture  of  wages  in  case  of  a 
failure  to  give  notice,  if  his  abandonment  of  the  service  was  caused  by  hia 
sickness:  Fuller  v.  Brown,  11  Met.  440.  (Generally,  the  regulations  make  a 
special  exception  of  such  a  case.  But  if  the  laborer  expressly  agree  to  send 
word  to  his  overseer,  even  in  case  of  sickness,  stating  the  cause  of  his  absence^ 
or  in  default  thereof  to  forfeit  his  wages,  he  will  incur  such  a  forfeiture  if» 
when  absent  on  account  of  sickness,  but  yet  able  to  send  the  required  notice, 
he  fail  to  do  so:  Noon  v.  Scdiibury  MilU,  3  Allen,  340. 

Abbest,  Conviction,  and  Imprisonment  for  Cbixe  will  Ezonebate  a 
workman  from  the  duty  of  giving  to  his  employers  two  weeks'  notice  before 
leaving  their  service,  under  a  contract  by  the  terms  of  which  he  has  agreed  to 
give  such  notice  or  not  claim  any  wages  due.  "  The  stipulation  clearly  had 
reference  only  to  a  voluntary  abandonment  of  the  defendant's  employment, 
and  not  one  caused  vi  nu^ore,  whether  by  visitation  of  God  or  other  control- 
ling circumstances.  It  may  bo  said  that  in  the  case  at  bar  the  commission 
of  the  offense  for  which  the  plaintiff  was  arrested  was  his  voluntary  act,  and 
that  the  consequences  which  followed  after  it  and  led  to  his  compulsory  de- 
parture from  the  defendant's  service  are  therefore  to  be  regarded  as  bringing 
this  case  within  the  category  of  a  voluntary  abandonment  of  his  employ- 
ment. But  the  difficulty  with  this  argument  is,  that  it  confounds  remote 
and  proximate  causes.  The  same  argument  might  be  used  in  case  of  inability 
to  continue  in  service,  occasioned  by  sickness  or  severe  bodily  injury.  *  *  * 
The  true  and  reasonable  rule  *  *  *  is  this:  To  work  a  forfeiture  of  wages, 
the  abandonment  of  the  employer's  service  must  be  the  direct  voluntary  act^ 
or  the  natural  and  necessary  consequence  of  some  voluntary  act,  of  the  person 
employed,  or  the  result  of  some  act  committed  by  him  with  a  design  tt 
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terminate  the  contract  cr  employment,  or  render  its  farther  prosecntion  im* 
possible.  But  a  forfeiture  of  wages  is  not  incurred  where  the  abandonment 
is  immediately  caused  by  acts  or  occurrences  not  foreseen  or  anticipated,  over 
which  the  person  employed  had  no  control,  and  the  na^pral  and  necessary 
consequence  of  which  was  not  to  cause  the  termination  of  the  employment 
f)f  a  jiSLrty  under  a  contract  for  services  or  labor:"  Per  Bigelow,  C.  J.,  in 
Hughes  V.  WamguUa  Mills,  11  Allen,  201. 

Abandonmknt  of  Seryice,  What  Constitutbs — Mere  TEBfPOBART  Ab- 
sence Kg  Abandonment. — Whenever  the  employee  has  not  left  his  em- 
ployer's service,  he  has  not  committed  a  breach  of  the  regulation.     The  ques- 
tion whether  he  left  his  master's  employ  without  notice,  within  the  meaning 
of  the  regulation,  is  to  be  determined  by  evidence  of  his  acts  and  declara- 
tions, but  not  of  his  undisclosed  intentions:  Partington  v.  Woansutla  MtUs^ 
110  Mass.  467.     These  regulations  do  not  have  reference  to  a  temporary  ab- 
«ence.     In  case  of  a  temporary  absence  without  leave,  the  operative  may 
properly  be  discharged,  but  there  can  be  no  forfeiture,  under  the  agreement, 
of  the  wages  then  earned:  Heber  v.  United  Stales  Flax  Manufacturing  Co,, 
13  R.  I.  303.    In  this  case  the  court  said:  "A  man  does  not  quit  the  service 
•of  another  when  he  merely  takes  a  holiday  without  the  other's  consent. 
Still  less  does  he  quit  the  service  if  he  only  breaks  off  work  for  a  day  because 
he  is  sick.     *    *    *    A  man  does  not  know  a  fortnight  beforehand  when  he 
is  going  to  want  a  day  on  account  of  sickness  or  even  for  recreation,  and 
therefore  it  is  not  to  be  supposed  that  the  parties  could  have  had  any  such 
transient  intermission  of  service  in  mind  when  they  stipulated  for  the  fort- 
night's notice."    The  case  at  bar  was  distinguished  from  Partington  v.  fFam- 
suUa  MillSt  110  Mass.  467,  supra,  and  Naylor  v.  FaU  liiver  Iron  Works  Com- 
(Mxn.v,  118  Id.  317i  for  the  defendant's  acts  neither  showed  an  intention  to 
•fibandon  the  service,  nor  was  he  awiay  so  long  as  to  warrant  the  master  in 
'regarding  his  absence  as  permanent.     But  if  the  employee  is  absent  so  long 
as  to  warrant  the  master  in  regarding  his  absence  as  an  abandonment  of  his 
work,  and  in  procuring  another  person  to  supply  his  place,  he  will  forfeit  his 
wages,  although  his  intention  was  to  be  absent  only  temporarily:  Id.     An 
employee  who  obtains  leave  of  absence,  but  remains  longer  than  the  permis- 
«ion  allowed,  can  not  be  said  to  have  abandoned  his  employer's  service  with- 
-out  notice,  and  for  that  reason  to  have  forfeited  his  wages:  Taylor  v.  Ceurr, 
^  L.  J.  M.  C.  201. 

Othjeb  Ck)NTBACTS  Inyolvino  Fobfeiturb  of  Wages.—"  Entire  satisfac- 
tion "is  to  be  construed  as  "reasonable  satisfaction"  in  some  cases.  One 
who  agreed  to  work  under  an  agreement  by  which  a  part  of  his  wages  were 
kept  back  until  the  contract  was  fulfilled  to  the  entire  satisfaction  of  the  de- 
fendants, having  been  discharged  without  other  cause,  is  entitled  to  the  wages 
retained,  notwithstanding  the  defendants  contend  that  his  work  was  unsatis- 
factory.  "The  provision  that  the  fund  is  to  be  held  by  the  defendants  until 
the  contract  is  fulfilled  to  their  entira  satisfaction  mast  be  construed  to  mean 
their  reasonable  satisfaction.  Thus  construed,  it  is  consistent  with  the  former 
provision  of  the  same  chiuse,  by  which  the  fund  is  made  security  merely,  to 
protect  the  defendants  against  any  damages  to  them  by  a  breach  of  the  con- 
tract by  the  plaintiff.  Any  other  construction  would  allow  the  defendants 
unreasonably  to  deprive  the  plaintiff  of  the  wages  when  he  had  in  good  faith 
fully  performed  the  contract,  and  to  treat  the  fund  as  liable  to  forfeiture,  at 
their  caprice.  We  can  not  thiuk  that  this  wtis  the  intention  of  the  parties:" 
Sloan  V.  Ilayden^  110  Mass.  141.  A  condonation  by  the  employer  of  one 
offense  which  might  have  involved  a  forfeiture  of  wages  is  no  waiver  of  his 
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right  upon  a  repetition  of  the  offense.  Thos  in  HuiUer  v.  Oibson,  3  Bich. 
161,  the  plaintiff  agreed  to  abstain  entirely  from  all  intoxication,  and 
to  forfeit  his  wages  if  he  got  dmnk  and  was  dismissed.  Although  the 
plaintiff  got  dmnk  repeatedly,  the  failnre  of  the  defendant  to  discharge  him 
upon  the  first  occasion  was  no  waiver  of  the  agreement,  and  when  afterwards 
discharged  for  this  cause,  the  plaintiff  could  not  recover  on  a  qtumtum  meruU 
for  the  time  he  had  labored. 

Stipulation  bt  EMFLOTxa  to  Give  Emfloysb  Notigb  of  Iktemt  to 
DisCHAROS. — Agreements  of  this  sort  are  sometimes  entered  into.  In  an 
action  for  damages  by  an  employee  for  being  dismissed  without  the  reqaired 
notice,  the  employer  may  show  that  the  plaintiff  was  nnfit  to  render  servioo 
by  reason  of  the  use  of  opiates  and  an  unsound  mental  condition.  "  The 
contract  on  her  part  implied  some  capability  of  performing  the  duties  she 
had  assumed,  of  rendering  some  service.  If  she  could  render  none,  defend- 
ant was  not  bound  to  continue  it  even  for  the  thirty  days  which  the  termina- 
tion of  it  by  notice  required: "  Lyon  v.  Pollard,  20  Wall.  403.  In  reference 
to  damages  caused  by  the  employee's  diBchaige  without  the  stipulated  notice, 
the  employer  may  show  that  part  of  the  notice  was  given*  and  that  the  em- 
ployee had  only  fifteen  days  to  remain,  and  was  injured  only  to  that  extent: 
Id.  After  a  notice  has  once  been  given  and  withdrawn,  a  new  notice  may 
be  given,  which  will  be  effectual  after  the  requisite  time  has  expired:  Id. 
When  hired  from  month  to  month,  if  dismissed  for  good  cause  during  the 
middle  of  a  month,  but  without  the  stipulated  notice,  the  employee  can  not 
recover  for  the  part  of  the  month  during  whiph  he  hAs  labored:  SearU  ▼. 
Ridley,  28  L.  T.,  N.  8.,  411.  There  could  be  only  damages  for  an  improper 
discharge.  Per  Blackburn,  J.  A  contract  "  for  twelve  months  certain,  after 
which  time  either  party  should  be  at  liberty  to  terminate  the  agreement  by 
giving  the  other  a  three  months'  notice,"  was  held  to  be  a  contract  for  a 
year's  service,  terminated  at  the  close  of  the  year,  and  the  stipulation  for  no- 
tice applied  only  in  case  the  engagement  was  prolonged  beyond  the  twelve 
months:  Langton  v.  CarleUm,  L.  R.,  9  Ex.,  57. 

Aftbk  Dux  Noticb  Givxn,  Action  tob  Waqbs  Lus  Immxdiatxlt. 
In  a  contract  for  a  year's  service  it  was  stipulated  that  either  party  might 
discontinue  the  contract  upon  giving  a  certain  notice.  The  employee  left  the 
service  after  having  given  the  required  notice,  and  was  allowed  to  sustain  aa 
action  immediately  for  his  services,  without  waiting  for  the  expiration  of  tha 
year:  BossUer  v.  Cooper,  23  Vt.  522. 


State  v.  Reed. 

n»  MAZirs,  489.] 
USK   OF   AbABIO   KuUEBALS   and   LoNO-USBD  and  WbLL-Y7NDSB8TOOD  Ab> 

BBEViATioNS  to  cxpress  time  in  complaint  for  crime  is  not  fatal  to  the 
complaint. 

AlLBOATION    THAT    DkFBNDANT    "  ON   THB    14TH  DaT  OF  DbCBMBSB,   A.  D. 

1850,"  was  guilty  of  the  acts  complained  of  does  not  render  the  com- 
plaint invalid  because  of  the  use  of  figures  and  abbreviations. 

CoxFLADrr  for  selling  without  authority  to  a  certain  named 
person  a  specified  quantity  of  spirituous  liquor.     The  verdict 
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was  against  the  defendant,  and  his  motion  in  azieet  of  jnd^^ent 
being  oTeimled,  he  excepted.    The  opinion  states  the  case. 

TaUmarif  attorney  general,  for  the  state. 

MerriU,  for  the  defendant. 

Bj  Court,  TsHHET,  J.  The  exceptions  are  attempted  to  be 
sustained  on  the  ground  that  the  time  when  the  complaint  was 
made  is  stated  therein  to  be  '*  on  the  16th  day  of  Deceml^er,  a.  d. 
1850/'  and  that  it  is  alleged  in  the  complaint  that  the  defend- 
ant, "on  the  14ih  day  of  December,  a.  n.  1850,"  was  guilty  of 
the  acts  comphdned  of;  and  it  is  contended  that  the  use  of 
figures  and  abbreyiations  in  the  complaint  renders  it  invalid. 

In  all  criminal  prosecutions  the  accused  shall  have  a  Tight  to 
demand  the  nature  and  cause  of  the  accusation;  and  he  shall  not 
be  deprived  of  his  life,  liberty,  property,  or  privileges  bat  by 
the  law  of  the  land :  Constitution  of  Maine,  art.  1,  sec.  6. 

The  use  of  Arabic  numeral  characters  has  been  long  adopted 
in  contracts  and  other  documents,  and  no  want  of  certainty  is 
perceived  to  be  the  result.  And  the  nature  and  cause  of  a  crim- 
inal complaint  is  not  rendered  obscure  in  any  degree  by  reason 
of  dates  being  in  those  characters.  Such  abbreviations  as  occur 
in  the  complaint  which  we  are  considering  have  been  for  a  long 
time  used,  and  their  meaning  is  as  weU  understood  as  if  the 
words  which  they  represent  were  written  at  length. 

It  has  not  been  satisfactorily  shown  that  a  complaint  con- 
taining dates  in  numerical  characters,  and  the  abbreviations  of 
"A.  D."  for  '*  the  year  of  our  Lord,"  fails  to  be  according  to  the 
law  of  the  land.  The  statutes  of  England,  which  have  been 
cited  for  the  purpose  of  showing  the  complaint  defective,  are  not 
such  as  are  binding  authority  here.  The  act  of  4  Geo.  11.,  c.  14, 
and  6  Geo.  II. ,  c.  26,  we  are  not  satisfied  has  ever  been  adopted 
as  a  part  of  the  common  law  of  this  country. 

In  several  states  of  the  Union,  dates  like  those  in  question 
have  been  held  sufiicient:  State  v.  Hodgeden^  3  Yt.  481;  State  v. 
Baiford,  7  Port.  101;  Barnes  v.  State,  5  Terg.  186;  State  v.  Had* 
dock,  2  Hawks,  461.  In  other  cases  they  have  been  regarded  as 
insufficient  at  common  law,  though  they  have  sometimes  been 
held  valid  under  statutory  provisions:  State  v.  Dickens,  1  Hayw. 
406;  Staia^y.  Lane,  4  Ired.  L.  114;  Mnch  y.  State,  6  Blackf.  533. 

The  practice  which  has  prevailed  in  this  respect,  it  is  believed, 
has  not  been  uniform  even  in  this  state,  and  authority  is  not  so 
clear  as  to  warrant  the  decision  that  a  complaint  for  such  a 
cause  is  essentially  defective,  though  we  think  it  would  be  better 
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for  criminal  pleaders  io  adhere  to  the  ancient  practice  which  has 
generally  been  adopted,  to  frame  complaints  exdnsiTelj  in  the 

English  language. 

Exceptions  overruled. 

Sheplet,  C.  J.y  and  Wells  and  Howabd,  JJ.,  concurred. 


Abbrstiations  or  Pbopkr  Namxs  of  Persons  described  in  indiotmenl 
sre  allowable:  State  v.  Kean,  34  Am.  Dec.  162. 

Use  of  Arabic  Numerals  in  Stating  Timb  in  Cokflaint  for  oommia- 
■ion  of  an  offenae  does  not  vitiate  the  complaint.  The  principal  case  is  cited 
to  this  effect  in  CommanweaUh  v.  Hagarman^  10  Allen,  402. 


Williams  v.  Hilton. 

135  HAXirx,  547.] 
SUBYITIKO    MORTOAOKB    HAT    MAINTAIN    WriT    OF   EnTRT  TO   FORBCLOBI 

mortqaoe. 

Parol  Evidenoe  is  Admissible  to  Show  Kote  Produced  in  Evidence 
to  be  the  one  secnred  by  a  mortgage,  when  it  corresponds  in  some  bnt 
not  in  all  respects  with  that  described  in  the  condition  in  the  mortgage. 

Note  Patable  to  A.  mat  be  Shown  bt  Parol  to  be  one  of  the  notes  de- 
scribed in  a  mortgage  as  given  to  A.  and  B.,  its  date  and  amoont  corre- 
sponding with  the  description  in  the  mortgage. 

Taxes  Lbgallt  Assessed  upon  Estate  Create  Lien  thereon,  and  lay 
foundation  for  a  title  paramount  to  that  derived  by  deed  or  mortgage. 

Taxes  Leoallt  Assessed  Constitute  Legal  Charge,  not  upon  Mort- 
gagee, but  npon  the  estate. 

Taxes   Legallt  Assessed  upon   Mortgaged   Prbmihes  should  be 
charged  by  the  mortgagor  and  those  claiming  nnder  him  while  they 
in  possession. 

Taxes  on  Mortgaged  Premises  Paid  bt  Mortgagee  may  be  included  in 
conditional  judgment  in  his  favor. 

Mortgagor  is  Estopped  from  Contending  that  Taxes  Paid  bt  Mob!T- 
GAGES  ncre  illegal,  unless  he  has  notified  the  mortgagee  of  the  illegality, 
and  indeomified  him  against  the  loss  of  his  rights  under  the  mortgsge^ 
in  case  the  final  result  of  a  contest  of  the  tax  should  be  in  favor  of  the 
validity  of  a  tai  title. 

Taxes  Paid  bt  Mortgagee  upon  Other  Premises  than  Those  In- 
cluded IN  Mortgage  may  be  included  in  conditional  judgment  against 
the  mortgagor,  when  the  taxes  paid  were  assessed  upon  the  whole  estate 
of  the  mortgagor  without  distinction  between  the  mortgaged  and  nn* 
mortgaged  property,  since  it  was  the  mortgagor's  duty  to  render  the 
assessors  a  distinct  description  of  the  mortgaged  premises,  and  thus 
enable  the  mortgagee  to  tender  the  amount  assessed  upon  the  mortgaged 
premises  alone. 

HiOBTS  OF  Parties  in  Ascertaining  Amount  for  Which  Conditional 
Judgment  shall  be  rendered  in  writ  of  entry  by  the  mortgagee  npon  • 
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mortgage,  as  regalated  by  tho  Maine  statute,  must  be  detennined  upon 
the  same  principles  that  would  control  were  the  mortgagor  to  bring  hii 
bill  in  equity  to  redeem  the  premises  from  the  mortgagee. 
To  Redeem  Estate  fbom  Mortoaqe,  Mortqaoor  must  Pat  Such  Addi- 
tional Sums  as  the  mortgagee  has  been  compelled  to  pay  to  proteet  tbt 
estate  from  forfeiture  in  consequence  of  the  laches  of  the  mortgagor. 

Warr  of  entry  on  a  mortgage.  The  caae  came  up  on  report 
from  niaiprius.    The  opinion  states  the  case. 

CuUing,  for  the  demandant. 
Stewart,  for  the  tenant. 

By  Court,  Bioe,  J.  The  tenant  has  submitted  to  a  default. 
The  demandant  now  claims  to  be  entitled  to  an  unconditioiial 
judgment  for  possession  of  the  demanded  premises.     At  the  ^ 

trial,  as  the  case  finds,  the  demandant  introduced  a  deed  of  ^ 

mortgage  from  Purinton  to  Winthrop  &  Williams,  and  also  a 
tax  title  covering  the  premises  described  in  the  mortgage,  with 
other  territory  not  included  therein. 

Subsequently  the  plaintiff  abandoned  his  tax  title,  withdrew 
all  records  and  proceedings  tending  to  establish  the  same,  except 
tihe  treasurer's  receipts,  and  elected  to  rely  upon  his  mortgage 
and  the  notes  alone,  and  claimed  that  the  taxes  paid  should  be  l| 

included  in  the  conditional  judgment. 

It  is  quite  apparent  that  when  this  report  was  drawn,  the  par- 
ties understood  that  the  demandant  should  have  a  conditional 
judgment  only,  if  entitled  to  recover.  By  the  provisions  of  chap- 
ter 104  of  statute  of  1844,  the  judgment  must  be  conditional. 
The  only  questions,  therefore,  open  for  the  consideration  of  the 
court  are,  whether  the  plaintiff  is  entitled  to  maintain  his  action, 
and  if  so,  for  what  amount  shall  the  conditional  judgment  be 
entered. 

That  Thomas  L.  Winthrop  has  deceased,  and  that  the  plaintiff 
Williams  is  surviving  mortgagee,  sufficiently  appears  from  the 
evidence  in  the  case.     The  action  is  therefore  properly  in  court. 

The  demandant  claims  that  the  conditional  judgment  shall 
include  the  amount  of  the  two  notes  produced  at  the  trial,  and 
the  further  sum  of  one  hundred  and  sixty  dollars  and  thirty-five 
cents,  paid  by  him  for  taxes  on  the  demanded  premises,  with 
interest  thereon.  The  tenant  contends  that  judgment  should 
go  for  the  amount  of  the  last  note  described  in  the  mortgage, 
and  no  more,  excluding  the  note  for  sixty-six  dollars,  payable  to 
Thomas  L.  Winthrop,  and  the  amount  paid  by  the  demandant 
for  taxes. 
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The  mortgage  was  made  by  James  Purinton,  running  to 
Thomas  L.  Winthrop  and  Eeuel  Williams,  and  provides:  '*  That 
if  the  said  James  Purinton,  his  heirs,  executors,  or  administra- 
tors, pay  to  the  said  Winthrop  &  Williams,  their  heirs,  execu- 
tors, administrators,  or  assigns,  the  sum  of  four  hundred  dollars 
in  one,  two,  three,  four,  five,  and  six  years,  according  to  his  six 
Dotes  therefor,  then  this  deed,  as  also  said  six  notes  bearing 
even  date  with  these  presents,  given  by  the  said  Purinton  to  the 
said  Winthrop  &  Williams,  promising  to  pay  the  same  sum  and 
interest,  at  the  times  aforesaid,  shall  be  void,  otherwise  shall 
remain  in  full  force." 

The  note  to  which  objection  is  made  corresponds  in  all  re- 
spects with  the  notes  admitted  to  be  secured  by  the  mortgage, 
excepting  that  it  is  payable  to  '*  Thomas  L.  Winthrop"  instead 
of  ''  Thomas  L.  Winthrop  and  Eeuel  Williams."  To  prove  that 
this  was  one  of  the  notes  given  by  Purinton  to  Winthrop  & 
Williams,  and  constituted  a  part  of  the  four  hundred  dollars  se- 
cured by  the  mortgage,  the  deposition  of  Daniel  Williams,  the 
attorney  who  drew  and  witnessed  both  the  mortgage  and  the 
notes,  was  introduced. 

From  that  testimony,  if  legally  admissible,  taken  in  connection 
with  the  papers  presented,  it  satisfactorily  appears  that  the  note 
was  given  at  the  time  the  mortgage  was  executed  and  constitutes 
a  part  of  the  four  hundred  dollars  secured  therein. 

The  objection  to  the  introduction  of  this  parol  testimony  is 
that  it  contradicts  the  deed. 

The  material  part  of  the  deed  is  the  provision  securing  the 
payment  of  four  hundred  dollars.  This  is  the  substance  of  the 
contract.  The  production  and  proof  of  the  deed,  in  the  ab- 
sence of  all  other  evidence,  would  have  entitled  the  plaintiff  to 
judgment:  Thompson  v.  Watson,  U  Me.  816;  2  Greenl.  Ev.,  sec. 
829;  4  Phill.  Ev.  809.  The  mortgage  contains  no  stipulation  for 
the  payment  of  the  notes,  but  does  provide  that  on  the  payment 
of  the  four  hundred  dollars,  the  notes  described,  which  were 
given  to  Winthrop  &  Williams,  as  weU  as  the  deed,  shall  be 
void. 

Whether  the  plaintiff,  after  having  proved  his  deed,  was  under 
the  necessity  of  proceeding  further,  may  admit  of  doubt.  The 
most  he  could  be  required  to  do,  if  indeed  that  burden  was  on 
him,  was  to  prove  the  amount  that  then  remained  due.  The 
note  objected  to  was  introduced  as  evidence  to  show  in  part  that 
amount.  Is  it  one  of  the  notes  "given  by  the  said  Purinton  to 
the  said  Winthrop  &  Williams"  which  is  to  become  void  on 
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the  payment  of  the  four  hundred  dollars  secured  by  the  mort- 
gage ?  Its  date  and  amount  correspond  precisely  with  the  de- 
scription in  the  mortgage,  and  unless  the  word  ''given"  is  con- 
structed to  mean  ' '  payable,"  there  is  no  yariance  whatever.  ' '  To 
give "  ordinarily  means  to  deliver,  to  transfer,  to  put  into  one's 
possession,  to  make  over  to  another.  If  such  be  the  legitimate 
meaning  of  the  word  as  used  in  the  deed,  then  under  the  com- 
mon and  universally  recognized  rules  of  evidence,  parol  testi- 
mony is  admissible  to  identify  the  note  and  apply  it  to  the  itiort- 
gage. 

But  if  the  other  construction  be  adopted,  and  the  word  ' '  ^ven" 
be  deemed  tantamount  to  *'  payable,"  then  the  case  falls  clearly 
within  the  principle  adopted  by  this  court  in  Bourne  v.  Uiiile'^ 
field,  29  Me.  302,  and  affirmed  in  Sweetser  v.  Lotoell,  33  Id.  44S, 
wherein  it  is  held  that  parol  evidence  is  admissible  to  show  a 
note  produced  in  evidence  to  be  the  one  secured  by  a  mortgagee, 
when  it  does  not  correspond  in  all  respects  with  that  described 
in  the  condition  in  the  mortgage.  The  amount  of  this  note 
must  therefore  be  included  in  the  conditional  judgment. 

Against  including  in  the  judgment  the  amount  the  demandant 
has  paid  for  taxes,  the  defendant  has  produced  numerous  ob- 
jections, each  and  all  of  which  he  deems  fatal.  In  the  view  'we 
have  taken  of  this  branch  of  the  case,  it  will  not  be  necessary 
to  consider  those  specific  objections  in  detail. 

The  mortgage  under  which  the  demandant  claims  covers  the 
east  half  of  No.  17,  and  the  west  half  of  No.  16,  in  the  first 
range  of  lots  according  to  Weston's  plan  of  the  town  of  New- 
port. The  taxes  paid  by  the  demandant,  and  which  he  now 
claims  to  have  included  in  his  judgment,  were  assessed  upon 
the  premises  covered  by  the  mortgage  and  upon  the  east  half  of 
No.  16,  and  the  buildings  thereon,  to  wit,  a  house,  two  barns, 
and  a  shed.  The  east  half  of  No.  16,  on  which  the  buildings 
stand,  is  not  covered  by  the  mortgage.  What  portion  of  the 
taxes  paid  were  assessed  upon  said  east  half  of  No.  16,  and 
the  buildings  thereon,  does  not  appear. 

Taxes  legally  assessed  upon  an  estate  create  a  lien  thereon, 
and  lay  the  foundation  for  a  title  paramount  to  that  derived  by 
deed  or  mortgage.  They  constitute  a  legal  charge  upon  the  es- 
tate, not  upon  the  mortgagee:  Faure  v.  Winans,  Hopk.  Ch.  283 
ri4  Am.  Dec.  545].  It  was  the  duty  of  the  mortgagor  and  those 
holding  under  him  to  discharge  all  taxes  thus  assessid  upon  the 
demanded  x)remises,  while  they  withheld  the  possession  from 
the  mortgagee,  and  in   case  taxes  were  assessed  in  a  manner 
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which  they  deemed  illegal,  notice  of  this  fact  should  have  been 
given  to  the  mortgagee,  and  in  case  payment  was  to  be  resisted, 
he  should  be  indeanified  against  loss,  because  it  would  be  un- 
reasonable to  subject  the  mortgagee  to  the  hazard  of  contesting 
the  legality  of  a  tax  title  by  a  suit  at  law,  in  which,  if  the  final 
result  should  be  in  favor  of  the  validity  of  that  title,  all  hia 
rights  under  his  mortgage  would  be  forever  lost. 

But  it  is  further  contended  that  the  taxes  can  not  be  included 
in  the  conditional  judgment,  because  only  a  part  of  the  amount 
paid  was  assessed  upon  the  estate  included  in  the  mortgage, 
and  that  under  the  provision  of  section  51  of  chapter  14,  re- 
vised statutes,  the  demandant  should  have  tendered  the  amount 
assessed  upon  the  mortgaged  premises  only,  and  thus  discharge 
the  tax  lien  by  a  much  smaller  sum  than  was  actually  paid. 

The  answer  to  this  position  is,  that  the  whole  estate  of  those 
claiming  under  the  mortgagor  was  assessed  together,  no  distinc- 
tion being  made  between  that  which  was  and  that  which  was 
not  included  in  the  mortgage.  There  were  therefore  no  data 
furnished  by  which  the  amount  assessed  upon  the  mortgaged 
premises  could  be  determined  and  the  amount  to  be  tendered 
ascertained.  This  was  the  fault  of  the  mortgagor.  To  entitle 
himself  to  the  benefit  he  nows  claims,  he  should  have  rendered 
to  the  assessors  a  distinct  description  of  that  part  of  the  estate 
covered  by  the  mortgage,  and  thus  have  furnished  a  basis  upon 
which  a  tender  could  have  been  made.  This  he  has  not 
done. 

This  form  of  action  as  now  regulated  by  statute  approximates 
veiy  closely  to  a  process  in  equity  for  the  redemption  of  mort- 
gaged property,  and  the  rights  of  the  parties  in  ascertaining  the 
amount  for  which  a  conditional  judgment  shall  be  rendered 
must  be  determined  upon  the  same  principles  that  would  control 
were  the  mortgagor  to  bring  his  bill  in  equity  to. redeem  the 
premises  from  the  mortgagee.  In  that  case  the  mortgagor 
would  be  required  to  pay  not  only  the  sums  directly  secured  by 
the  mortgage,  but  also  such  additional  sums  as  the  mortgagee 
had  been  compelled  to  pay  to  protect  the  estate  from  forfeiture 
in  consequence  of  the  laches  of  the  mortgagor. 

According  to  the  agreement  of  the  parties,  the  default  is  to 
stand,  and  a  conditional  judgment  is  to  be  entered  for  the 
amount  of  the  two  notes  produced  in  evidence  at  the  trial,  and 
which  are  attached  to  the  deposition  of  the  witness  Williams, 
and  also  for  the  amount  paid  for  taxes,  with  interest  thereon 
from  tha  time  of  payment,  with  costs  for  the  demandant. 
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Shxflxt,  G.  J.,  and  Wklls,  HiLTHAWAT,  and  AFPueioH,  JJ., 
eoncurred. 


Mortgages,  whxrb  Tazablb:  See  note  to  New  AUwny  ▼.  MeMn,  66  Am. 
Dec.  529. 

Taxss  Paid  on  Mortoagsd  Pruusks  are  Legal  Charge  AGAinsr 
Mortgage  Estate,  even  in  the  abeenoe  of  an  agreement:  Fawrt  y.  IFtnona, 
14  Am.  Dec.  545. 

Parol  Evidence  to  Identot  Kote  Secured  bt  Mortgage. — ^In  Pabm 
▼.  Benton,  32  Wia.  497,  the  court,  per  Dixon,  C.  J.,  says:  "  It  is  well  settled* 
where  the  note  agrees  in  some  respects  with  that  described  in  the  mortgage, 
though  it  differs  in  others,  that  it  may  be  proved  by  parol  to  be  the  note  in- 
tended to  be  described  in  the  mortgage;"  and  cites  in  support  of  that  propo- 
sition the  principal  case  and  other  cases. 

Mortgagee  mat  Add  to  Amount  of  Mortgage  sum  paid  to  buy  up  tax 
title  in  order  to  protect  his  title  under  the  mortgage.  The  principal  case  ia 
cited  to  this  proposition  in  SlaUon  v.  Roberts,  129  Mass.  309.  But  that  case 
held  that  the  mortgagee  could  not  recover  sums  paid  to  redeem  tax  titles  after 
the  sale  under  the  mortgage. 


Gat  v.  Walkeb. 

[36  Mains,  64.] 
BUERVATION  CAN  NOT  BE   BeGARDED  AS  REPUGNANT  AND  VoiD  whe&  the 

grantee,  if  it  be  permitted  to  be  effectual,  may  acquire  a  valuable  interssfe 
in  the  thing  granted. 

Owner  Conveying  Land  may  Reserve  Free  Flow  of  Light  and  Air 
over  it  without  obstruction;  and  such  reservation  is  good  as  something  not 
in  the  sense  of  the  law  before  existing,  but  derived  from  the  thing  granted. 

Stipulation  in  Grant  that  Land  is  to  be  "Common  and  Unoccupied" 
is  valid  where  the  grantee  owns  adjoining  land  which  would  be  materially 
benefited  if  the  land  granted  remained  open;  and  in  such  a  case  the 
grantor  may  maintain  an  action  against  a  lessee  of  the  grantee  for  erect- 
ing a  building  on  the  land. 

Reservation  to  be  Good  must  be  Made  to  Grantor;  it  is  not  the  less 
jnade  to  him  If  it  be  so  made  that  others  can  derive  advantage  from  it;  it 
will  be  considered  as  made  to  him  when  valuable  rights  are  seemed  te 
him,  although  others  may  be  benefited  by  it. 

Oase.     The  opinion  states  the  case. 

Boggles  and  Oould,  for  the  plaintiff. 

M.  H.  Smiih  and  Stevens,  contra. 

By  Court,  Sheplet,  0.  J.  The  plaintiff,  on  May  80,  1836, 
conveyed  to  Walter  E.  Tolman  a  small  lot  of  land  opposite  to 
his  store  and  dwelling-house.  Following  the  description  and 
preceding  the  habendum,  the  deed  contained  these  words:  "The 
laid  land  is  to  be  common  and  unoccupied."    The  defendant, 
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being  the  leasee  of  those  deriTing  title  from  the  giantee,  has 
erected  a  building  upon  the  lot  and  occupied  it  as  a  store. 

It  is  not  difficult  to  perceive  that  the  intention  of  the  par- 
ties by  the  use  of  those  words  was  to  explain  and  qualify  th« 
grant  in  such  manner  that  the  land  should  remain  unoccupied 
in  any  other  manner  than  commons  or  squares  are  usually  occu- 
pied in  villages  for  the  enjoyment  of  light,  air,  and  free  passage. 

It  is  insisted  that  effect  can  not  be  given  to  the  language  with- 
out a  violation  of  established  rules  of  law,  either  as  areservation, 
an  exception,  or  a  covenant.  That  it  can  not  be  regarded  as  a 
reservation,  because  a  reservation  can  not  be  made  of  a  part 
of  the  thing  granted  or  of  anything  repugnant  to  it,  but  must 
be  of  something  not  in  being  and  created  out  of  the  thing 
granted. 

There  will  not  be  found  anything  repugnant  to  or  destructive 
of  the  grant  if  it  be  regarded  as  thus  qualified;  for  the  grantee 
will  not  necessarily  be  deprived  of  essential  benefit  from  it.  He 
appears  to  have  been  the  owner  of  another  lot  of  land  separated 
from  this  only  by  a  private  and  narrow  way,  the  value  of  which 
might  be  materially  increased  by  having  this  remain  unoccupied, 
so  that  there  might  be  over  the  whole  of  this  lot  free  access  to 
that  without  any  obstruction  to  prevent  its  being  open  to  the 
sight  of  passengers  in  the  adjoining  streets.  His  other  lot  ap- 
pears to  have  been  so  situated  that  it  might  afterwards  be  ex- 
pected to  be  used  for  the  erection  of  buildings  upon  it  for  the 
purposes  of  trade.  The  rent  of  such  buildings  might  be  expect- 
ed to  be  so  increased  by  having  this  lot  remain  occupied  only 
as  a  common,  that  it  would  more  than  compensate  the  grantee 
for  the  amount  paid  to  purchase  it.  A  reservation  can  not  be 
regarded  as  repugnant  and  void  when  the  grantee,  if  it  be  per- 
mitted to  be  effectual,  may  acquire  a  valuable  interest  in  the 
thing  granted. 

Nor  can  it  in  this  case  be  considered  void  because  it  does  not 
reserve  something  not  in  being  and  newly  derived  from  the 
thing  granted. 

A  right  of  way  over  land  conveyed  may  be  reserved;  and  yet 
the  grantor  would  have  had  the  same  right  to  pass  over  his  land 
before  the  conveyance,  but  it  would  not  have  existed  as  a  thing 
aepaiaie  from  the  land;  and  when  the  land  is  granted  and  the 
right  of  way  is  reserved,  that  right  of  way  becomes  in  the  sense 
of  the  law  a  new  thing  derived  from  the  land. 

The  owner  of  land  not  covered  by  any  erections  made  upon  it 
may  have  a  free  flow  of  light  and  air  over  it  to  his  dwelling* 
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house  built  upon  adjoining  land,  and  he  may  convey  it  and 
serve  the  same  flow  of  light  and  air  over  it  without  obstruction^ 
and  such  reservation  may  be  good  as  something  not  in  the  sense 
of  the  law  before  existing,  but  derived  from  the  thing  granted. 

The  provision  contained  in  this  deed  is,  in  substance,  one 
which  secures  to  the  grantor  the  free  flow  of  light  and  air  over 
the  land  granted  to  his  dwelling-house  and  store,  and  an  unob- 
structed view  of  them  and  of  his  other  lands  by  those  traveling 
in  the  adjoining  streets,  as  well  as  an  unobstructed  view  of  his 
lime-kilns  from  his  dwelling-house  and  store.  He  had  these 
privileges  while  he  was  the  owner  of  the.  land  conveyed,  yet 
when  they  were  separated  from  it,  they  had  as  a  separate  matter 
a  new  existence. 

A  reservation  to  be  good  must  also  be  made  to  the  grantor. 
It  is  not  the  less  made  to  him  if  it  be  so  made  that  others  can 
derive  advantage  from  it.  It  will  be  considered  as  made  to  him 
when  valuable  rights  are  secured  to  him,  although  it  may  be 
perceived,  that  others  may  also  be  benefited  by  it.  It  is  admitted 
that  the  plaintiff  has  suffered  injury  by  a  violation  of  that  pro- 
vision in  the  deed. 

Defendant  defaulted. 

Wblls,  Howabd,  B10B9  and  Hathawat,  JJ.,  oonconed. 


Rbsbbvatioms  is  Dxkds:  See  Dyer  v.  San^crd^  43  Am,  Deo.  399;  Pyntkom 
V.  Steams^  45  Id.  210,  and  note;  WadmoaHh  v.  Smith,  26  Id.  525;  ^roioM  v. 
Meady,  25  Id.  248. 

CovsNANT  NOT  TO  Ebbot  BuiLDiiro  ON  Land  Qbantbd:  See  WaUriaum 
y.  Oowm^  27  Am.  Deo.  80;  alao  Atkhia  y.  Bordman,  37  Id.  100. 


MoLellan  V.  Cox. 

[86  Minn,  96.] 

Pabt  Ownsbs  or  Distinot  Fractional  Portions  or  ViasiL  asb  TnrAins 
IN  Common  of  the  veBseL 

Master  may  Bind  Owners  for  Nbobssart  Suppubs  and  Repatbb  of 
their  vessel,  when  he  is  their  agent,  bat  he  can  not  bind  them  where  no 
agency,  express  or  implied,  exists. 

Master  Hirino  Vessel  on  Shares,  and  having  the  sole  oontrol  and  man- 
agement of  her,  and  sailing,  victaaling,  and  manning  her  on  his  own  ac- 
count,  is  the  owner  pro  hoc  vice^  and  has  no  agency  or  authority  from  the 
general  owners  to  famish  her  with  supplies,  and  can  not  bind  the  owners 
for  them. 

Unauthorized  Admissions  or  One  Part  Owner  or  Vessel  asb  vov 
Binding  upon  the  co-owners. 
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Assumpsit  against  the  owners  of  the  brig  Ellen  Maria  for  sup- 
plies furnished  her  and  delivered  to  the  master,  Captain  Hojt. 
The  owners  defended  on  the  ground  that  Captain  Hoyt  was 
managing  the  brig  on  shares,  and  had  control  and  management 
of  her. '  The  material  facts  are  stated  in  the  opinion.  Verdict 
for  the  defendants.  The  plaintiff  excepted  and  moved  for  a  new 
trial. 

OUbert,  for  the  plaintiff. 

Fader  and  Edwards^  contra. 

By  Court,  Howabd,  J.  It  is  admitted  that  the  defendants 
were  the  general  owners  of  the  vessel  when  the  supplies  were 
furnished  for  which  this  suit  is  brought.  It  appears  that  thej 
were  part  owners  of  distinct  fractional  portions,  respectively; 
and  there  is  no  evidence  that  they  sustained  any  relation  to 
each  other  excepting  that  of  ship-owners  generally.  Upon 
well-settled  principles,  they  were  tenants  in  common  of  the 
vessel:  Abbott  on  Ship.  68;  Collyer  on  Part.,  sees.  1185, 1187; 
8  Kent's  Com.  39,  40, 151;  Story  on  Part.,  sec.  417,  and  notes 
and  cases  referred  to  by  those  authors. 

When  the  master  is  agent  of  the  owners,  he  may  bind  them 
for  the  necessary  supplies  and  repairs  of  their  vessel,  but  not 
so  where  no  agency,  express  or  implied,  exists.  There  was  ev- 
idence in  this  case  tending  to  show  that  Hoyt,  the  master,  hired 
the  defendants'  vessel  *'  on  shares; "  that  he  had  the  possession 
and  sole  control  and  management  of  her,  and  sailed,  victualed, 
and  manned  her  on  his  own  account;  and  that  he  was  owner 
pro  hoc  vice.  The  whole  evidence  was  submitted  to  a  juiy ,  with 
instructions  not  appearing  to  be  objectionable,  and  the  verdict, 
which  was  for  the  defendants,  we  can  not  regard  as  unauthor- 
ized. As  owner  pro  hoc  vice,  the  master,  having  no  agency  or 
authority  from  the  general  owners,  would  be  answerable  for 
the  necessary  supplies  procured  by  himself:  3  Kent's  Com.  137, 
138;  Webb  v.  Pierce,  5  Law  Rep.,  N.  S.,  9,  U.  S.  Circuit 
Court,  District  of  Massachusetts,  and  the  cases  there  cited, 
English  and  American,  showing  the  law  on  this  subject  to  be 
well  settled  in  both  countries;  Lyrjyan  v.  Bedman,  23  Me.  289. 

But  the  plaintiff  insists  that  the  liability  of  all  the  defendants 
was  established  by  proof  of  the  admissions  of  one  of  them  to 
that  effect.  There  is  no  proof,  however,  that  they  were  in  part- 
nership, enjoying  the  rights  and  powers  or  subject  to  the  duties 
and  obligations  of  partners,  in  respect  to  the  vessel,  her  pos- 
session, transfer,  control,  and  management,  or  liability  for  debts 
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or  foif eitures.  While  ship-owners  may  be  in  partnership  as 
owners,  their  general  relation  is  that  of  tenants  in  common,  and 
their  partnership  relation,  though  provable,  can  not  be  presumed 
from  the  fact  of  being  part  owners.  Thej  are  not  agents  for 
each  other,  unless  made  such  upon  authority  conferred  for  that 
purpose,  expressly  or  by  implication.  Their  acts  are  not  bind- 
ing upon  each  other  without  such  special  authority;  nor  can  the 
unauttiorized  admissions  of  one  implicate  or  bind  the  others: 
Collyer  on  Part.,  sec.  1229,  and  notes;  Stoiy  on  Part.  453; 
Hardy  y.  Sproide,  31  Me.  71.  Where  two  were  partners,  and  also 
part  owners  of  a  vessel,  the  admission  of  one,  as  to  the  subject 
of  part  ownership,  but  not  of  the  copartnership,  was  held  not 
to  be  binding  on  the  other,  by  Lord  EUenborough :  Joggers  y. 
Binninga,  1  Stark.  64;  Smith's  Merc.  L.  187;  Dan  y.  Brown,  4 
Cow.  483  [15  Am.  Dec.  395].  So  the  admission  of  one  tenant 
^n  common  of  real  or  personal  property,  as  such,  will  not  bind 
his  co-tenants. 

There  was  no  joint  interest  shown  between  the  defendants, 
although  a  community  of  interest  appeared  to  exist  between 
them  as  part  owners  of  the  vessel.  The  admissions  of  Cox,  one 
of  the  defendants,  could  not,  therefore,  bind  the  others:  1  GieenU 
Ev.,  sees.  176,  177. 

Exceptions  and  motion  overruled. 

Shepley,  C.  J.,  and  Biob  and  Hathaway,  JJ.,  conourzed. 


Pabt  Ownebs  of  Vbssblb,  how  Beoabdbd:  See  Hopkau  y.  JbnyCA,  fit 
Am.  Dec.  513,  and  note;  Knox  v.  Campbeil,  44  Id.  139. 

Master's  Authoeity  to  Pubohasb  Sufpliss  fob  Vesselx  See  Caitfr. 
Steamer  Bonaparte^  38  Am.  Dec.  190;  Dviff  v.-  Bayard,  89  Id.  73»  And  note; 
NewhaU  v.  Dunlap,  31  Id.  45. 

Master  Who  Saius  Vessels  on  Shares,  and  not  the  general  owners,  is 
liable  to  the  shipper  for  the  value  of  part  of  the  cargo  whioh  was  need  for  fnel 
dnring  the  voyage:  Sproat  v.  DcmntU,  45  Am.  Deo.  103. 


Moses  v.  Nobton. 

[86  MAnn^  US.] 

YsBBAL  Promise  to  Pay  Rent  of  Premises  Oooufixd  by  Pbomisob^Ii 
Mother  is  Yoid  under  the  statute  of  frauds,  where  the  mother  entered  the 
house  at  an  agreed  rental,  and  the  plaintiff,  being  solicitous  about  the  rent, 
mentioned  the  matter  to  the  defendant,  who  verbally  promised  to  pay 
the  rent  during  the  time  she  should  occupy  the  house;  in  such  a  case  the 
defendant  can  be  regarded  only  as  a  guarantor,  and  not  as  an  original 
promisor. 
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Assumpsit  on  an  agreed  case  for  the  rental  of  a  house  occupied 
by  defendants'  mother.  The  mother  had  entered  the  house  at  a 
stipulated  rental,  and  after  she  had  occupied  the  premises  some 
time,  the  plaintiffs,  being  solicitous  about  their  rent,  mentioned 
the  matter  to  the  defendants,  who  orally  promised  to  pay  the 
rent  as  long  as  the  mother  occupied  the  house.  This  action  was 
brought  on  this  promise  for  the  rent. 

RandaU  and  Booker y  for  the  plaintiffs. 

Clapp  and  Baker ^  contra. 

By  Court,  Appleton,  J.  From  the  facts  as  agreed  upon  by 
the  parties,  there  can  be  no  question  but  that  the  plaintiffs 
might  have  successfully  maintained  an  action  against  Mrs.  Nor* 
ton,  the  mother  of  the  defendants,  for  the  rent  of  the  premises 
belonging  to  them,  during  her  occupation  of  the  same.  She 
had  entered  their  house  under  an  agreed  rent  of  sixty  dollars  a 
year,  and  was  occupying  the  same  at  the  time  of  the  promises 
of  the  defendants,  which  are  relied  upon  to  sustain  this  suit. 
That  lease  was  then  in  full  force,  and  there  is  no  evidence  what- 
ever of  its  termination.  Mrs.  Norton  was  in  no  way  relieved 
from  her  liability  to  the  plaintiffs,  and  by  continuing  to  occupy 
it  she  still  remained  liable.  It  is  difficult  to  perceive  what  de- 
fense she  could  have  made  to  any  suit  brought  to  recover  the 
rent  due. 

Mrs.  Norton  must  be  regarded  as  the  principal  debtor,  and 
the  liability  of  the  defendants  as  collateral  thereto,  and  conse- 
quently  as  within  the  statute  of  frauds,  B.  S.,  c.  136,  sec.  1, 
which  requires  the  promise  **  to  answer  for  the  debt,  default,  ot 
misdoings  of  another  to  be  in  writing." 

In  Blake  v.  Parlin,  22  Me.  397,  the  son  of  the  defendant  leased 
the  house  of  the  plaintiff,  and  it  appeared  that  while  he  was 
moving  into  the  same,  the  plaintiff  called  on  her  and  told  herihey 
should  not  go  in  unless  she  would  be  accountable  for  the  rent, 
and  that  she  verbally  promised  the  same  should  be  paid.  But 
this,  being  a  parol  promise  to  pay  the  debt  of  another,  and  not 
in  writing,  was  held  void  under  the  statute.  In  Thomas  v.  WiH' 
tarns,  10  Bam.  &  Cress.  664,  Lord  Tenterden,  C.  J.,  held  that  a 
promise  to  pay  the  accruing  rent  of  the  tenant  was  ''nothing 
more  than  a  promise  to  pay  money  that  would  become  due  from 
a  third  person,"  and  was  *'  within  the  words  of  the  statute,  and 
the  mischief  intended  to  be  remedied  thereby."  The  test  in  all 
cases  under  the  statute  is,  whether  the  party  promising  is  an 
original  debtor  or  not.     The  defendants  can  only  be  regarded 
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as  guarantors:  lUeston  y.  NeUleUm,  6  Pick.  509;  ToTnlinson  t. 
Oell,  6  Ad.  &  El.  664;  Barber  v.  Fox,  1  Stark.  270. 
Plaintiff  nonsuit. 

Sheplet,  0.  J. ,  and  Tsnnet,  Rice,  and  Cuttino,  JJ.,  concurred. 


AORXEMENT  TO  PaT  DeBT  OF  AHOTHEE  MUST  BE  IN  WrITIKG:    TajflOTY. 

Draht,  S3  Am.  Deo.  680,  and  note. 


Stevens  v.  MoNamaba. 

[30  HAXiim,  176.J 

One  Knowinolt  and  Designedly  Inducing  Anotheb  to  Puboaaia 
Estate  for  a  valnable  consideration  of  a  tliird  person  can  not  set  np  a 
prior  and  better  title  in  himself  to  defeat  the  title  of  the  purchaser. 

One  Who  Inducer  Another  to  Redeem  Propertt  Sold  on  Executiox 
against  himselfp  and  to  take  a  deed  for  the  same,  is  estopped  to  set  up 
a  prior  and  better  title  to  the  land. 

Ooetinuance  of  Life  to  Common  Age  is  Presumed,  and  the  bordeo 
of  proof  lies  upon  the  party  alleging  the  death;  but  after  an  absence 
from  his  home  or  place  of  residence  seven  years,  without  intelligence 
respecting  him,  the  presumption  of  life  will  cease,  and  it  is  incumbent 
on  the  party  asserting  it  to  prove  that  the  person  was  living  within  that 
time. 

Wbtt  of  entry  for  two  pieces  of  land  adjoining  each  other  and 
making  one  lot.     The  opinion  states  the  case. 

Paine,  for  the  demandant. 

Lancaster  and  Baker,  contra. 

By  Court,  Howabd,  J.  The  demandant  acquired  title  to  a 
portion  of  the  premises  demanded,  in  1823,  and  conyeyed  it  to 
his  son,  Jonathan  Stevens,  in  1825.  The  remaining  portion 
was  conveyed  to  the  demandant  in  1827;  and  subsequently,  in 
1842,  the  whole  was  sold  for  taxes  by  a  collector,  and  conveyed 
by  him  to  the  purchaser.  In  1845  a  daughter  of  the  demand- 
ant, who  is  now  one  of  the  tenants  and  wife  of  the  other,  paid 
the  money  to  the  purchaser,  in  amount  sufficient,  as  it  would 
seem,  to  redeem  the  estate  from  the  sale  for  taxes,  and  took  a 
deed  of  the  premises  to  herself.  This  was  done  by  the  request 
of  the  demandant,  in  his  presence  and  under  his  direction. 

As  to  that  portion  of  the  estate  which  was  owned  by  the  de- 
mandant when  the  sale  for  taxes  took  place,  he  is  estopped  by 
his  own  acts,  in  pain,  to  set  up  a  title  in  himself  as  existing 
when  the  conveyance  was  made,  by  which  the  tenants  now 
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claim.  He  is  concluded  upon  the  principle  that  one  shall  not 
knowingly  and  deedgnedlj  induce  another  to  purchase  an  estate 
for  a  valuable  consideration  of  a  third  party,  and  then  set  up  a 
prior  and  better  title  in  himself  to  defeat  the  title  of  the  pur- 
chaser. This  principle  of  equiiy,  it  is  held,  has  been  adopted 
at  law,  and  the  cases  cited  from  English  and  American  decis- 
ions, in  Gopeland  y.  CopeUmd,  28  Me.  639,  640,  appear  to  sus- 
tain the  doctrine:  Rangely  y.  Spring,  Id.  136,  opinion  of  Whit- 
man, 0.  J. 

But  the  estoppel  can  not  apply  to  the  title  which  the  demand- 
ant claims  to  have  acquired  since  the  conyeyance  to  his  daughter. 
To  that  portion  of  the  estate  owned  by  Jonathan  Steyens,  when 
sold  for  taxes,  that  sale  conveyed  no  title  as  against  the  owner, 
the  proceedings  necessary  to  support  the  sale  not  having  been 
shown  to  be  legal.  To  that  portion  the  demandant  now  asserts 
title,  as  father  and  sole  heir  to  Jonathan  Stevens.  The  death 
of  the  latter,  since  1843,  has  not  been  shown,  but  it  is  con- 
tended that  it  must  be  presumed  from  facts  appearing  in  evi- 
dence. Ordinarily,  in  the  absence  of  evidence  to  the  contrary, 
the  continuance  of  the  life  of  an  individual  to  the  common  age 
of  man  will  be  assumed  by  presumption  of  law.  The  burden 
of  proof  lies  upon  the  party  alleging  the  death  of  the  person; 
but  after  an  absence  from  his  home  or  place  of  residence  seven 
years  without  intelligence  respecting  him,  tb^  presumption  of 
life  will  cease,  and  it  will  be  incumbent  on  the  other  party  as- 
serting it  to  prove  that  the  person  was  living  within  that  time: 
2  Stark.  Ev.  366;  1  Greenl.  Ev.,  sec.  41,  and  cases  cited. 

But  the  demandant  can  not  invoke  this  principle  to  his  aid; 
for  upon  a  careful  examination  of  the  testimony,  it  does  not 
appear  that  Jonathan  Stevens  had  been  absent  from  Hallowell, 
in  this  state,  seven  years  before  the  commencement  of  this 
action,  and  whether  his  residence  be  regarded  as  there  or  in 
Philadelphia  is  immaterial.  Hiram  B.  Stevens  testified  that 
Jonathan,  after  an  absence  of  fourteen  years,  went  to  Hallowell 
in  November,  1843,  about  the  ninth  day  of  the  month,  and 
staid  there  * '  near  a  week,  but  can't  say  just  how  long."  Winter 
testified  that  Jonathan  staid  '*  when  last  here  five  or  six  days  in 
1843."  Benjamin  Stevens,  a  brother  of  Jonathan,  testified  that 
"he  was  in  Hallowell  in  November,  1843,  and  staid  about  a 
month."  The  writ  of  the  demandant  is  dated  November  18, 
1860.  It  is  not  proved,  therefore,  and  we  can  not  assume,  that 
Jonathan  Stevens  had  been  absent  from  Hallowell,  the  resi- 
dence of  his  father,  brothers,  and  sister,  and  his  home  formerly. 
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at  least  seTen  years  before  this  snit  was  commenoed;  and  we  f 

can  not  lawfully  presume  that  he  was  not  then  living.  Conse- 
quently the  demandant's  claim  to  that  portion  of  the  premises 
which  was  conveyed  by  him  to  Jonathan  Stevens  is  not  main- 
tained. As  he  must  stand  upon  his  own  titl^,  and  that  proving 
insufficient  to  support  his  action,  he  must  become  nonsuit,  . 

according  to  the  agreement.  *  ' 

Sheplet,  C.  J.,  and  Wells,  BiCEy  and  Hathaway,  JJ.,  con- 
curred. ( 


Estoppel  ov  Owner  of  Land  fbom  SErnNo  up  Title  where  heaoqoi- 
eacea  in  or  invites  its  disposition  to  another:  See  Godeffroy  v.  Ccddwellt  56 
Am.  Dec.  360,  and  cases  cited  in  the  note.    See  also  CowUs  v.  Bacon,  Id.  371. 

Presumption  of  Death  from  Absence:  See  State  ex  reL  Spencer  v. 
Moore,  53  Am.  Dec.  401,  and  note.  The  principal  case  was  cited  on  the 
point  that  a  person  who  had  gone  to  sea  and  been  absent  sixteen  years,  and 
had  never  been  heard  from,  was  presumed  to  have  been  dead  for  nine  years: 
Rockland  v.  Mon-ill,  71  Me.  457;  and  referred  to  in  Wentworth  ▼.  Wentworth, 
Id.  74,  on  the  position  that  mere  failure  to  hear  from  an  absent  person  for 
seven  years,  who  was  known  to  have  a  fixed  place  of  residence  abroad,  would 
not  be  sufficient  to  raise  the  presumption  of  his  death,  unless  due  inquiry 
had  been  made  at  such  place  without  getting  tidings  of  him. 


Williams  v.  Andbosgoggin  and  Kennebeo  R*  R 

Company. 

[96  Maine.  201.] 

Bights  of  Parties  on  Gar.nishment  Depend  upon  Condition  of  THiNoa 
AS  Existing  at  the  time  of  the  service  of  the  original  writ  on  the  trustees, 
and  can  not  be  modified  or  changed  by  subsequent  transactions. 

Amount  to  be  Paid  on  Contingbncy  tliat  certain  work  contracted  to  be 
done  by  the  defendant  will  be  well  performed  can  not  be  garnished  in 
an  action  against  the  defendant  before  the  work  was  performed. 

On  Garnishment  of  Fund  by  Several  Creditors,  the  fund  must  be  ap- 
priated  to  satisfy  the  judgments  according  to  priority  of  attachments. 

Garnishment  of  Amount  Dub  Defendant  for  Work  is  Prematusi 
when  made  before  the  work  is  completed. 

Oarnishebs  are  Liable  to  Pat  Interest  on  the  amount  in  their  hands 
for  which  they  are  charged  from  and  after  the  day  on  which  the  demAod 
of  payment  was  made  upon  them. 

The  questions  in  this  case  ore  whether  a  sum  payable  to  one 
on  the  contingency  that  certain  work  he  is  peiforming  is  well 
done  can  be  garnished  before  the  work  is  completed;  also, 
whether  the  amount  to  be  due  for  work  d^n  be  garnished  before 
the  work  is  completed.     There  was  also  a  question  as  to  the 
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priority  between  attachiiig  creditors.     The  fiiots  which  were 
agreed  are  stated  in  the  opinion. 

Bean,  for  the  plaintiff. 

H.  W.  Painey  contra. 

By  Court,  Biob,  J.  The  defendants  were  summoned  as 
trustees  of  Porter  &  Benson,  in  an  action  which  was  entered 
at  the  April  term  of  the  late  district  court,  Kennebec  couniy, 
1849,  and  disclosed,  and  upon  that  disclosure  were  charged. 

In  that  action  judgment  was  obtained  against  the  principal 
defendants,  and  it  is  admitted  that  all  the  proceedings  required 
by  the  statute  were  had  to  fix  the  liability  of  the  trustees. 

The  indebtedness  of  the  trustees  to  the  principal  defendants 
in  the  original  action  was  incurred  under  a  contract  for  execut- 
ing the  grading  and  masonry  on  three  sections  of  the  Andros- 
coggin and  Kennebec  railroad. 

That  contract  contains  a  provision  that "  between  the  first  and 
tenth  day  of  each  month,  after  the  commencement  of  the  work, 
the  engineer  (employed  by  the  company)  shall  estimate  the 
quantify  of  the  work  done,  and  shall  give  a  certificate  of  the 
same;  and  upon  the  presentation  of  said  certificate  to  the  treas- 
urer of  said  company,  three  fourths  of  the  amount  then  due 
for  work  specified  in  said  certificate  shall  be  paid  to  the  party 
of  the  first  part,  as  aforesaid;  provided,  however,  that  no  esti- 
mate shall  be  made  or  certificate  given  within  one  month  after 
the  commencement  of  the  work;  and  provided,  also,  that  no 
certificate  for  a  less  sum  than  five  hundred  dollars  shall  be 
given,  except  at  the  discretion  of  the  engineer;  and  when  the 
whole  work  hereby  contracted  for  shall  have  been  accepted 
agreeably  to  contract,  the  balance  shall  be  x>aid  to  the  said  party 
of  the  first  part." 

It  vTas  manifestly  the  intention  of  the  parties  that  monthly 
estimates  should  be  made  of  the  work  performed  and  payment 
made  for  three  fourths  the  amount  thereof,  on  presentation  of 
the  engineer's  certificate.  The  amount  thus  found  was  due  ab- 
solutely, and  depended  upon  no  contingency.  There  was  noth- 
ing due  and  payable  until  the  expiration  of  each  month,  and 
whether  the  one  fourth  which  was  reserved  should  ever  become 
payable  depended  upon  the  contingency  of  the  contract  being 
fully  performed;  for  it  was  stipulated  that  if  the  parties  of  the 
first  part  should  not  well  and  truly  perform  all  their  covenants, 
**  any  balance  for  work  done  on  said  road,  which  would  have 
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been  due  to  said  party  of  the  first  part,  shall  be  forfeited  and 
become  the  right  and  property  of  the  company." 

The  rights  of  the  parties  depend  upon  the  condition  of  things 
B9  they  existed  at  the  time  of  the  service  of  the  original  writ  on 
the  trustees,  and  could  not  be  modified  or  changed  by  subse- 
quent transactions.  The  fact  that  the  contract  was  finally  com- 
pleted can  not  therefore  change  the  result. 

According  to  the  disclosure  of  the  trustees,  the  amount  due 
for  work  performed  in  November  was  two  hundred  dollars.  One 
hundred  and  fifty  dollars,  being  three  fourths  of  that  sum,  was 
due  absolutely,  for  which  the  defendants  are  chargeable. 

Neal,  being  the  first  attaching  creditor  after  this  became  due 
and  payable,  is  entitled  to  hold  that  amount,  his  judgment  ex- 
ceeding one  hundred  and  fifty  dollars. 

In  December  the  whole  amount  of  work  performed  was  one 
thousand  six  hundred  and  two  dollars  and  forty-two  cents,  of 
which  three  fourths,  or  one  thousand  two  hundred  and  one  dol- 
lars and  eighty-one  and  one  half  cents,  was  due  absolutely  after 
the  expiration  of  that  month,  and  for  which  defendants  are  also 
chargeable. 

This  latter  fund  must  be  appropriated  to  satisfy  the  judg- 
ments of  the  several  parties  according  to  priority  of  attachment, 
whose  attachments  on  their  original  writs  were  made  after  the 
work  for  December  became  due  and  payable.  Parties  whose  at- 
tachments were  made  in  December  will  not  be  entitled  to  hold 
any  portion  of  this  fund,  such  attachments  having  been  made 
prematurely. 

The  defendants  are  liable  to  pay  interest  on  the  amount  in 
their  hands  for  which  they  are  chai^^ed  from  and  after  the  day 
on  which  demand  of  payment  was  made  upon  lliem. 

When  the  defendants  were  summoned  as  trustees  by  the 
plaintiff  in  the  original  action,  they  had  no  goods,  effects,  or 
credits  of  the  principal  defendants  in  their  hands  or  possession 
which  could  be  reached  by  process  of  foreign  attachment. 

According  to  agreement,  a  nonsuit  must  be  entered. 

Sheplet,  C.  J.,  and  Hathawat,  J.,  concurred. 


Process  or  Gabnishmekt  Relates  Only  to  Tdck  ot  ns  Ssrvici,  and 
does  not  affect  debts  subseqacntly  accruing:  Rchy  v.  Ldbuxan^  56  Am,  Dea 
237;  see  aLio  ArringUm  v.  Screws,  49  Id.  408. 

Process  of  Garnishment  Reaches  Only  Legal  Rights  ot  Dkfsndant; 
Robtf  V.  LcUmzan,  56  Am.  Dec.  237;  bat  judgment  may  be  rendered  agpunat 
a  garnishee  for  an  indebtedness  admitted  to  be  due  at  a  future  day,  bat  exe- 
cution will  lie  stayed  until  the  maturity  of  the  debt:  CoUreU  v.  Kamiffii,  39 
Id.  323. 


186a]  NoBTON  V.  WEBa  745 

NoBTON  v.  Webb. 

[86  ICAon,  370.] 

On  Onji  Peb80k*8  Eitoagino  to  Fubnish  Suppobt  iob  Anotbsb  wtthodt 
Besignatiok  of  any  place  where  it  is  to  be  famished,  the  sopport  moist 
be  provided  where  the  person  to  be  supported  elects  to  receive  it  withonv 
occasioning  unnecessary  expense. 

On  Conveyancb  or  Farm  with  Mobtoaqs  back,  Conditionxd  vob  Sup- 
pobt of  grantor  and  his  wife,  the  grantor  is  not  bound  to  receive  the 
support  at  the  farm,  and  the  grantee  mast  famish  it  at  a  place  where 
the  grantor  elects  to  receive  it. 

NoBTON,  the  demandant,  conyeyed  a  farm  to  Webb,  the  de- 
fendant, "who  mortgaged  it  back,  with  the  condition  that  he 
should  furnish  the  support  for  Norton  and  his  wife.  No  plaoe 
at  which  the  support  was  to  be  furnished  was  designated  in  the 
mortgage.  Norton  and  his  wife  lived  on  the  farm  for  some  time, 
and  then  left  it,  and  received  no  support  from  Webb  since.  This 
writ  of  entry  was  then  brought.  The  defendant  contended  that 
he  had  a  right  to  furnish  the  support  on  the  farm,  and  that  the 
demandant  had  no  right  to  elect  where  it  should  be  furnished. 
The  court  instructed  the  jury  that  the  demandant  had  aright  to 
elect  where  he  should  receive  the  support;  that  the  election 
when  made  was  irrevocable;  and  that  the  burden  of  proving 
that  the  demandant  had  elected  to  receive  his  support  at  the 
farm  was  on  the  defendant.     Verdict  for  demandant. 

MorreU,  for  the  tenant. 
Vose,  for  the  demandant. 

By  Court,  Sheplev,  0.  J.  The  court  decided  on  a  former  oo- 
casion  that  the  mortgagor  might  retain  possession  until  there 
had  been  a  breach  of  the  condition,  if  the  mortgagee  had  elected 
to  receive  support  in  the  house  upon  the  farm :  Norton  v.  Webb, 
85  Me.  218.  During  the  last  trial  a  question  was  presented, 
whether  the  mortgagor  had  the  right  to  elect  where  he  would 
furnish  support  to  the  mortgagee  and  his  wife,  if  they  had  not 
elected  to  receive  it  upon  the  farm.  The  juiy  were  instructed 
that  he  had  not  that  right;  that  he  would  be  bound  to  furnish 
it  elsewhere  at  their  request. 

When  one  person  engages  to  furnish  support  for  another 
without  a  designation  of  any  place  where  it  should  be  furnished, 
many  reasons  might  be  offered  in  favor  of  a  construction  author- 
isdng  the  support  to  be  furnished  where  the  person  providing  it 
should  elect,  it  being  a  suitable  place.    But  a  different  oonstmo- 
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lion  has  prevailed,  requiring  the  support  to  be  furnished  where 
the  person  to  be  supported  should  elect  to  receive  it  without 
occasioning  unnecessary  expense:  Wilder  t.  TT/iitfemore,  15  Mass. 
262;  Fiske  v.  Fiske,  20  Pick.  499;  Flanders  v.  Lamphear,  9  N. 
H.  201;  Holmes  v.  Fisher,  13  Id.  9. 

The  instructions  given  appear  to  have  been  in  conformiiy  to 
this  construction  of  the  contract. 

Exceptions  overruled. 

TEmixT,  Afplbton,  and  CumNa,  JJ.,  ooncuzxed. 


CoNDinoir  BT  Grantes  is  Bxsd  to  Supfobt  Gbaktob  or  a  third  pw- 
■on,  effect  of  :  See  Cros$  v.  Canon,  44  Am.  Dec.  742,  and  note  750;  Powiud 
V.  Taylor,  34  Id.  725. 


Smith  v.  Eaton. 

[36  MazXTB,  298.] 
OOUBT  HAS  No  JuaiSDICnOK  WHERE   DEFENDANTS  RKSn>E  WITHOUT  StAH 

and  have  no  property  within  it;  and  the  emit  will  be  abated  if  objectiott 
to  its  maintenance  is  seasonably  interposed  by  plea  or  motion. 

Laws  BsGULATiNa  Acquisition  or  Transmission  or  Title  to  Pkbsok- 
altt  are  those  which  are  in  force  where  the  owner  is  domiciled. 

State  has  Unoontrolled  Jurisdiction  over  All  Propertt,  real  or  per- 
sonal, within  its  jurisdiction. 

Assignment  in  Bankruftct  in  New  Brunswick  vests  all  the  property  of 
the  bankrupt  in  the  assignee;  and  one  who  is  indebted  to  the  bankmpt^ 
and  who  is  a  resident  of  New  Brunswick,  but  who  is  temporarily  in  this 
state,  can  not  be  charged  by  a  creditor  in  this  state  as  a  trustee,  after 
the  assignment  made. 

Evidence  that  Foreign  Bankruptcy  was  Fraudulent  and  Oollusite 
IS  Inadmissible  to  impeach  a  bankrupt's  oertificate  duly  obtained  from 
the  commissioner  and  certified  by  the  court  of  chancery  under  the  statatss 
of  the  country. 

Defendant  in  Scirb  Facias  can  not  Avail  TTnMaxr.v  of  Ant  Ground  of 
Defense  which  was  open  to  him  in  the  suit  of  which  that  is  a  continua- 
tion, aemhle. 

Plaintiffs,  residents  of  this  state,  brought  an  action  against 
James  Albee,  jun.,  and  H.  F.  and  J.  E.  Eaton,  as  his  trustees. 
All  the  defendants  were  residents  of  New  Brunswick,  and  none 
of  them  making  appearance,  Albee  was  defaulted,  and  the  Eatons 
adjudged  his  trustees.  The  process  was  served  upon  the  Eatons 
while  they  were  temporarily  in  this  state  on  business.  Execution 
issued  on  the  judgment,  and  demand  was  duly  made  of  the 
trustees.  This  proceeding  was  a  scire  facias  against  the  trustees. 
They  offered  a  disclosure  made  prior  to  the  entry  of  the  actioii 
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before  a  justice  of  the  peace.    It  was  objected  to,  bat  admitted. 
The  remaining  &cts  are  stated  in  the  opinion. 

Whidden  and  Chase^  for  the  plaintiffs. 

J.  Oranger,  contra. 

Bj  Court,  Appleton,  J.  It  was  decided  in  Lov^oy  y.  Jlbee^ 
83  Me.  415  [64  Am.  Dec.  630],  that  this  court  has  no  jurisdio- 
tion  where  the  defendant  and  trustee  both  reside  without  the 
state  and  have  no  property  within  it.  If  in  the  original  suit  in 
which  the  defendant  was  summoned  as  trustee,  objections  to  its 
maintenance  had  been  seasonably  interposed  by  plea  or  by 
motion,  it  would  have  been  abated.  The  alleged  trustee,  in- 
stead of  taking  exception,  submitted  to  the  jurisdiction,  suffered 
a  default,  and  an  execution  issued,  upon  which  a  demand  has 
been  duly  made  on  him. 

The  general  rule  of  law  undoubtedly  is,  that  the  defendant  in 
scire  facias  can  not  avail  himself  of  any  ground  of  defense  which 
was  open  to  him  in  the  suit  of  which  that  is  a  continuation.  It 
may  be  a  question,  therefore,  whether  the  defendant  can  take 
advantage  on  his  disclosure  on  scire  facias  of  the  want  of  juris- 
diction of  the  court  in  rendering  the  judgment  in  which  he  was 
defaulted,  or  whether  his  only  remedy  is  not  in  reversing  it  by 
writ  of  error.  In  the  view,  however,  which  we  have  taken,  the 
determination  of  this  question  does  not  become  necessary. 
From  the  disclosure  of  the  trustees  on  scire  facias,  it  appears 
that  Albee,  the  defendant,  and  the  trustees  in  the  suit  of  SmUk 
et  al.  V.  AJbee  and  Tnistees,  are  now  and  ever  have  been  residents 
in  the  province  of  New  Brunswick;  that  on  January  4, 1849, 
Albee  became  a  bankrupt;  that  an  assignee  was  appointed,  and 
that  on  the  seventeenth  of  April,  1849,  some  days  before  the 
service  of  the  trustee  writ  on  the  defendants,  he  obtained  a 
certificate  of  discharge  from  the  commissioner,  and  certified  by 
the  court  of  chancery  under  the  acts  of  5  Vict.  c.  43,  and  6  Vict. 
c.  4.  These  facts  being  set  forth  in  the  disclosure  and  estab- 
lished by  documentary  proofs,  the  defendants  claim  that  they 
should  not  be  considered  as  having  any  goods,  effects,  or  credits 
of  the  principal  debtor  in  their  hands  or  possession;  that  even 
if  indebted  to  Albee,  which  they  deny,  that  such  indebtedness 
has  ceased  and  new  relations  have  arisen  between  themselves 
and  his  assignee,  binding  upon  them  by  the  law  of  the  country 
to  which  they  owe  allegiance. 

From  the  answers  of  the  defendants,  it  appears  that  previous 
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to  his  bankruptcy  tliej  had  laige  deatings  with  Albee,  and 
ceived  from  him  yarious  conveyances  of  real  and  personal  estate, 
on  account  of  which  the  plaintiffs  claim  that  they  should  be 
charged.  To  determine  this,  resort  must  be  had  to  the  law  of 
the  domicile  of  the  principal  debtor  and  the  trustees,  for  if  no 
indebtedness  exists  there,  none  can  arise  from  merely  pafising 
over  the  line  which  divides  one  government  from  another.  Now. 
by  the  law  of  New  Brunswick,  the  bankrupt  is  divested  of  all 
property  within  its  territorial  jurisdiction,  and  the  same  is  trans- 
ferred to  the  assignee  as  effectually  by  operation  of  law  as  it 
could  be  by  the  most  solemn  contract  of  the  parties:  Bearddey 
V.  Stepheruion,  1  Allen,  631.  For  the  real  estate  conveyed  the 
trustees  could  not  have  been  charged  had  it  been  situated  in 
this  state.  The  laws  regulating  the  acquisition  or  the  trans- 
mission of  title  to  personal  estate  are  those  which  are  in  force 
where  the  owner  is  domiciled.  The  owner  of  personal  property* 
situated  in  the  country  where  he  resides  has  a  title  to  it  wherever 
he  may  be.  It  is  true  that  when  the  property  is  here  at  the  time 
of  the  assignment,  the  title  of  the  foreign  assignee  is  postponed 
to  the  claims  of  creditors  resident  in  this  country;  but  this  prin- 
ciple does  not  apply  when  it  was  at  the  time  of  his  bankruptcy 
in  the  jurisdiction  in  which  the  bankrupt  resided,  and  has  since 
been  brought  here.  In  Plesioro  v.  Abraham,  1  Paige,  237,  the 
controversy  was  between  the  bankrupt  and  his  assignees  and 
creditors,  all  residing  in  the  country  under  whose  laws  the  as- 
signment was  made.  In  delivering  his  decision,  Walworth, 
chancellor,  says:  "  Even  the  property  itself  at  the  time  of  the 
assignment  was  constructively  within  the  jurisdiction  of  that 
country,  being  on  the  high  seas,  in  the  actual  possession  of  a 
British  subject.  Under  such  circumstances,  the  assignment  had 
the  effect  to  change  the  property  and  divest  the  title  of  the 
bankrupt  as  effectually  as  if  the  same  had  been  sold  in  England 
under  an  execution  against  him,  or  he  had  voluntarily  conveyed 
the  same  to  the  assignee  for  the  benefit  of  his  creditors."  The 
same  doctrine  was  fully  affirmed  in  the  opinion  of  Marcy,  J.» 
in  the  same  case,  Abraham  v.  Plestoro,  3  Wend.  538  [20  Am. 
Dec.  738],  and  is  sanctioned  by  Story  in  his  Conflict  of  Laws.  A 
large  proportion  of  the  property  purchased  by  the  original  de- 
fendant consisted  of  logs  and  lumber.  If  that  purchase  was  in 
good  faith,  the  title  was  vested  in  the  purchaser.  If  void  for 
any  causej  the  assignment  transferred  it  to  the  legally  appointed 
assignee.  So,  too,  ii'  any  contract's  were  in  force  between  these 
defendants  and  Albee,  or  any  equitable  relations  subsisting  be-^ 
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tween  them,  ihej  were  transferred,  and  the  title  to  them  and 
the  right  to  enforce  them  was  perfected  in  the  assignee. 

The  bankrupt,  his  assignee,  and  the  defendants  were  all 
domiciled  in  New  Brunswick,  subject  to  the  laws  of  that  prov- 
ince, and  while  they  were  all  thus  subjects,  all  the  assets  of 
the  bankrupt,  whether  real  or  personal,  whether  equitable  or  at 
common  law,  passed  from  him  as  entirely  as  if  his  death  had 
intervened.  Every  state  has  uncontrolled  jurisdiction  over  all 
property,  real  or  personal,  within  its  territory.  The  defendants 
had  ceased  to  be  the  debtors  of  Albee  or  to  hold  any  property  of 
his;  new  relations  had  arisen  and  become  perfected,  by  which 
whatever  obligations  they  were  under  to  him,  if  any,  were  hence- 
forth due  to  and  were  to  be  enforced  by  another.  By  leaving 
temporarily  that  government,  no  change  in  their  legal  rights  or 
duties  was  created,  and  if  they  then  ceased  to  have  any  goods, 
effects,  or  credits  of  the  principal  debtor,  there  has  nothing 
occurred  since  by  which  they  can  justly  be  adjudged  to  possess 
them.  Whether  the  lex  loci  contractua,  the  lex  rei  sitce,  or  the  lex 
domicilii  is  to  govern,  is  immaterial,  as  in  either  event  the  rights 
of  the  parties  must  depend  on  the  law  of  the  province  of  New 
Brunswick;  and  according  to  those  laws,  whether  they  had  had 
the  property  of  the  principal  debtor  in  their  hands  or  not,  or 
had  been  indebted  to  him  or  not,  they  must  be  discharged,  as 
the  title  to  such  property,  and  the  right  to  enforce  all  subsist- 
ing contracts,  had  become  perfected  in  the  assignee  of  Albee. 

These  views  do  not  conflict  with  the  principles  established  in 
Blake  v.  Williama,  6  Pick.  286  [17  Am.  Dec.  872],  and  in  Holmes 
V.  Remsen,  20  Johns.  229  [11  Am.  Dec.  269],  in  which  it  was 
held  that  an  assignment  in  bankruptcy  in  England  does  not 
transfer  the  personal  property  of  the  bankrupt  here,  or  his  debts 
due  from  our  citizens  as  against  his  creditors  resident  here.  But 
in  those  cases  the  property  was  in  this  country  at  the  time  of  the 
assignment,  and  consequently  amenable  to  our  laws.  The  debt- 
ors of  the  bankrupt  were  citizens,  and  subject  to  our  jurisdic- 
tion. In  this  case,  the  property  was  in  a  foreign  land,  and  the 
defendants  were  the  subjects  of  a  foreign  government,  and 
bound  by  its  laws.  When  they  came  within  our  jurisdiction, 
they  brought  with  them  their  existing  relations  to  their  own 
citizens,  according  to  the  laws  of  their  country:  Poller y,  Broum^ 
5  East,  129. 

But  it  has  been  urged  that  the  assignment  of  the  bankrupt 
was  fraudulent  on  his  pirt,  and  that  therefore  nothing  passed 
to  his  assignee.     Were  it  so,  whatever  might  be  its  effect  on  the 
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bankrupt's  diaoharge,  it  T^ould  not  Teinyest  him  of  his  fonner 
estates.  In  Morrison  t.  Albee,  2  Allen,  145,  the  certificate  of 
discharge  of  the  same  Albee,  whose  trustees  the  defendants  are 
alleged  to  be,  received  the  consideration  of  the  supreme  court 
of  New  Brunswick.  It  was  there  held  that  evidence  that  the 
bankruptcy  was  fraudulent  and  collusive  was  inadmissible,  in 
a  trial  in  nisi  prius  to  impeach  a  bankrupt's  certificate  duly  ob- 
tained from  the  commissioner  and  certified  by  the  court  of 
chancery,  under  the  acts  of  5  Yict.  c.  43,  and  6  Yict.  c.  4.  Carter, 
C.  J.,  in  his  opinion  says:  ''AU  our  act  requires  to  give  valid- 
ity to  the  certificate  is:  1.  That  it  should  be  under  the  hand 
and  seal  of  the  commissioner,  with  certain  requisites  as  to  form 
and  substance;  2.  That  the  bankrupt  should  make  oath  that  it 
was  obtained  fairly  and  without  fraud,  etc. ;  and  3.  The  subse- 
quent confirmation  by  the  court  of  chancery,  which  is  not  made 
without  affording  an  opportunity  to  the  creditors  to  oppose  it." 

Indeed,  it  is  difficult  to  perceive  upon  what  principles  the 
trustees  could  be  charged  for  real  or  personal  estate  situated  in 
another  government  or  for  contracts  to  be  there  performed,  or 
how  they  could  be  required  to  remove  property  from  another 
jurisdiction  for  the  purpose  of  exposing  it  here  to  be  levied  on: 
Lovejoy  v.  Albee,  33  Me.  415  [54  Am.  Dec.  630];  Baxter  y.  Fin- 
cent,  6  Vt.  615. 

Defendants  discharged. 

Sheplet,  0.  J.,  and  Tb^jxey,  Bics,  and  HAXK^WAXy  JJ.»  oon« 

curred. 


JUDOBOBNT    WHXKB    DXTENDANT    RESIDES  WITHOirT  AND    HAS    No    PBOF- 

KBTY  WITHIN  Statb  is  Toid  for  want  of  jarisdictioii:  Lov^cy  v.  AUbee,  54 
Am.  Deo.  630.  As  to  the  effect  of  jadgments  against  non-reaidentB,  see  the 
note  to  Flint  River  Steamboat  Co,  v.  FoaUr,  48  Id.  273;  Ewer  v.  Ck^ffin,  Id.  5S7; 
Dearing  v.  Bank  of  ChaHeaton,  Id.  300. 

Conclusiveness  of  Certifioatb  or  Disghaboe  nr  BANKKorrcr:  See 
Seed  V.  Vaughan,  55  Am.  Dec.  133;  note  to  Bice  y.  MaxweU,  53  Id.  88. 

ScmE  Facias,  What  Defenses  not  Ayailablb  in:  See  Barber  ▼.  Cha^ 
dler,  55  Am.  Dec.  533;  May  v.  StaU  BanJc  of  North  Carolina^  40  Id.  728. 

Disghaboe  in  Bankboftcy  undeb  Fobsion  Law,  Effbct  of:  See  Ma§ 
Y.  Breed,  54  Am.  Dec.  700,  and  note. 

Legal  Situs  of  Pebsonaltt  Follows  OwnxbIb  DomoiLX:  Speedy,  Map, 
56  Am.  Dec.  540,  and  note. 
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Pike  v.  Monroe. 

[36  Haihx.  a09.] 

LiHJi  Dkscbibkd  as  Bunnikg  "down  Riyxr*'  vbom  Poiht  ok  Bahk  miut 
be  taken  to  be  a  line  along  the  river,  and  the  words  do  not  indicate 
merely  the  general  direction. 

Bt  Coumon  Law,  All  That  Portion  of  Land  on  Tidx-watebs  between 
high- water  mark  and  low- water  mark,  technically  known  as  the  ''shore," 
originally  belonged  to  the  crown,  and  was  held  in  trust  by  the  king  for 
public  uses,  and  was  not  the  subject  of  private  property  without  a  special 
patent  or  grant. 

Obdinancb  of  1641  Vests  Tidb-lands  in  Pbopristob  of  Adjoining  Up- 
land, subject  only  to  the  limitations  and  qualifications  contained  in  the 
proviso  to  the  ordinance. 

DxxD  BouNDXD  ON  RiYBB  IN  Which  Tidb  Ebbs  AND  Flows  oonveys  the  flats 
in  front  of  and  adjoining  the  same,  to  the  extent  of  one  hundred  rods 
from  high-water  mark,  if  they  extend  so  far. 

OwKESL  OF  Upland,  to  Which  Flats  Adjoin,  mat  Sbll  Upland  withouv 
Flats,  or  the  flats  without  the  upland,  or  both  together. 

In  Constbuino  Deed,  Effeci  must  be  Givsn  to  Intention  of  parties,  if 
practicable,  when  no  principle  of  law  is  thereby  violated. 

Whateyeb  is  Expbessly  Gbanted,  Covenanted,  ob  Pbomised  can  not 
bb  Bestbicted  or  diminished  by  subsequent  provisions  or  restrictions. 

If  Deed  may  Opebate  in  Two  Ways,  one  of  which  is  consistent  with  tha 
intent  of  the  parties,  and  the  other  repugnant  thereto,  it  will  be  so  con- 
strued as  to  give  effect  to  the  intention  indicated  by  the  whole  instm- 
ment. 

Doubtful  Wobds  and  Pboyisions  abb  to  be  Conbtbued  Most  Stbonqlt 

AOAINST  GrANTOB. 

Writ  of  entry  on  agreed  facta.    The  opinion  states  the  case. 

Pileey  for  the  demandant. 

Doumea  and  Chase,  contra. 

By  Court,  Biob,  J.  Both  parties  trace  their  title  to  the  same 
source,  claiming  through  mesne  conveyances  from  John  Bohan- 
nan,  who  was  the  grantee  of  the  original  proprietors  of  the  town 
of  Calais.  November  10,  1796,  Bohannan  conveyed  to  Edward 
H.  Bobbins  one  hundred  acres  of  land  situate  in  the  present 
city  of  Calais,  then  plantation  No.  5,  in  Washington  county,  by 
the  same  description  contained  in  his  deed  from  the  proprietors, 
to  wit:  "  Beginning  at  the  south  side  of  a  large  white  rock  on 
the  bank,  in  the  south-west  direction  from  the  space  between 
two  uncovered  rocks  at  the  first  small  point  above  Stone  Point, 
so  called,  and  from  thence  running  down  river  fifty  rods  to  a 
stake  and  stones,  and  from  said  rock  first  mentioned,  and  said 
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stake  and  stones,  running  back  from  said  river,  fifty  rods  wide» 
in  parallel  lines,  south-west,  so  far  as  to  include  the  full  quan- 
tity of  one  hundred  acres,  with  privileges  and  appurtenances 
thereto." 

Samuel  Jones,  in  his  deposition,  states  that  the  '*  white  rock'' 
on  the  bank  of  the  river  was  not  entirely  covered  at  high  water; 
and  that  the  '^  stake  and  stones"  were  situated  on  the  bank  of 
the  river,  on  the  top  of  tlie  bank,  in  the  bushes,  some  short  dis- 
tance above  the  edge  of  the  bank. 

The  first  question  raised  is  whether  the  line  starting  from  the 
white  rock  and  running  down  river  to  a  stake  and  stones  is  a 
line  running  on  the  river,  or  whether  the  words  **  down  river" 
simply  indicate  the  general  direction  of  the  line  from  one  mon- 
ument to  the  other. 

In  Hartsfield  v.  Westbrook^  1  Hayw.  258,  it  was  held  that  the 
terms  in  a  deed,  *'  down  the  swamp,"  constituted  the  swamp  the 
boundary,  though  a  straight  course  from  the  monuments  at  the 
termini  of  the  line  would  not  follow  the  line  of  the  swamp. 

In  Den  v.  Mabe,  4  Dev.  180,  the  court  held  that  a  line  from  a 
monument  on  a  river,  west, ''  up  the  river"  to  a  stake,  was  equiv- 
alent in  law  to  ''  with  the  river,"  and  that  the  line  must  pursue 
the  course  of  the  stream. 

A  call  in  a  deed, ''  up  the  creek,"  means,  ordinarily,  a  line  run 
with  the  creek,  and  does  not  indicate  the  general  course  of  the 
Hne:  BwcMey  v.  BlackweU,  10  Ohio,  508. 

In  Earrarrumd  v.  McOlaughon,  Tayl.  136,  cited  in  a  note  to  Ex 
parte  Jennings,  6  Cow.  647,  the  court  say:  "When  a  deed,  jjat- 
ent,  or  grant  describes  a  boundary  from  a  certain  point  down  a 
river,  creek,  or  the  like,  mentioning  also  course  and  distance, 
should  the  latter  be  found  not  to  agree  with  the  course  of  the 
river,  etc.,  it  ought  to  be  disregarded,  and  the  river  considered 
the  true  boundary." 

In  Jackson  v.  Louw,  12  Johns.  252,  the  court  ssry,  where  the 
call  in  the  deed  was  from  a  point  on  the  creek,  thence  up  the 
same,  those  words  necessarily  imply  that  it  is  to  follow  the 
creek,  according  to  its  turnings  and  windings. 

Nor  is  it  material  that  a  monument  on  the  river  should  be 
specifically  named  in  the  deed.  It  is  sufficient  if  it  be  made  to 
appear  that  the  monuments  referred  to  are  in  fact  on  the  river. 

There  are  still  other  parts  of  the  description  in  the  deed  that 
throw  additional  light  upon  its  construction;  such  as  the  words, 
**  from  said  rock  first  mentioned,  and  from  the  stake  and  stones, 
running  back  from  the  river,  fifty  rods  wide,  in  parallel  lines, 
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south-west,  so  far  as  to  include  one  hundred  acres/'  thus  strongly 
indicating  the  river  as  one  of  the  boundary  lioes  of  the  lot. 

From  these  considerations,  we  think  it  is  apparent  that  the 
parties  understood  that  one  end  of  the  lot  was  bounded  on  the 
river.  If  it  were  a  fresh-water  stream,  according  to  the  rule 
laid  down  in  ImtU  y.  JSoUand,  14  Mass.  149,  the  land  conveyed 
would  extend  to  the  center  or  thread  of  the  main  channel  of 
the  stream. 

But  this  is  a  navigable  river,  in  which  the  tide  ebbs  and  flows; 
and  the  question  is  raised,  whether  the  grant  extends  to  low- 
water  mark,  or  is  restricted  to  the  bank  of  the  river  at  high- 
water  mark. 

By  the  common  law,  all  that  portion  of  land  on  tide-waters 
between  high-water  mark  and  low-water  mark,  technically 
known  as  the  '*  shore,"  originally  belonged  to  the  crown,  and 
was  held  in  trust  by  the  king  for  public  uses,  and  was  not  the 
subject  of  private  property  without  a  special  patent  or  grant: 
Hale's  de  Jure  Maris,  c.  4;  Storer  v.  Freeman^  6  Mass.  437  [4 
Am.  Dec.  155];  CammoniveaUh  v.  Alger,  7  Cush.  63. 

But  by  the  ordinance  of  1641,  Colony  Laws,  c.  63,  sec.  3,  p. 
148,  'Mt  is  declared  that  in  all  creeks,  coves,  and  other  places 
about  and  upon  salt  water,  where  the  sea  ebbs  and  flows,  the 
proprietor  on  land  adjoining  shall  have  propriety  to  the  low- 
water  mark,  when  the  sea  doth  not  ebb  above  a  hundred  rods, 
and  not  more  wheresoever  it  ebbs  further;  provided,  that  such 
proprietor  shall  not  by  this  liberty  have  power  to  stop  or  hinder 
the  passage  of  boats  or  other  vessels,  in  or  through  the  sea, 
creeks,  or  coves,  to  other  men's  houses  or  lands." 

This  ordinance  has  been  held,  both  in  Massachusetts  and 
this  state,  in  a  series  of  judicial  decisions,  to  have  superseded 
the  common  law  applicable  to  the  proprietorship  of  the 
**  shore,"  on  tide- waters,  and  to  have  vested  an  absolute  title 
thereto  in  the  proprietors  of  the  adjoining  upland,  subject  only 
to  the  limitations  and  qualifications  contained  in  the  proviso  to 
the  ordinance:  Lapish  v.  Bangor  Bank,  8  Greenl.  85;  Window  v. 
Paiten,  84  Me.  25;  CommonweaUh  v.  Alger ^  7  Cush.  53. 

By  the  application  of  these  rules  of  construction  and  princi- 
ples of  law,  it  follows  that  the  deeds  from  the  proprietory  to 
Bohannan,  and  from  Bohannan  to  Bobbins,  conveyed  not  only 
the  upland,  bat  also  the  flats  in  front  of  and  adjoining  the 
same,  to  the  extent  of  one  hundred  rods  from  high-water  mark, 
if  they  extended  so  far. 

On  the  third  day  of  April,  1797,  Bobbins,  the  grantee  in  fbe 
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deed  from  Bohannan,  recoDTeys  to  his  grantor  the  northerly  half 
of  said  lot  of  land,  by  the  following  words  of  description,  to  wit: 
"All  my  right,  title,  and  estate  in  the  northerly  moiety  or  half 
of  the  hundred-acre  lot  on  which  the  said  Bohannan  now  lives, 
and  bounded  on  said  river;  the  half  part  hereby  conveyed  is 
bounded  as  follows:  beginning  on  the  bank  of  said  river,  at  high- 
water  mark,  on  the  line  dividing  the  premises  from  the  lot  on 
which  David  Ferrol  lived,  and  commonly  called  the  Ferrol  lot, 
and  thence  running  on  the  bank  of  said  river,  on  high-water 
mark,  twenty-five  rods,  and  from  thence,  and  the  bound  first 
mentioned,  extending  back  by  parallel  lines  one  mile,  according 
to  the  courses  by  which  said  land  was  conveyed  to  said  Bohan- 
nan, so  as  to  include  fifty  acres,  and  I,  the  said  Bobbins,  do 
hereby  covenant  with  the  said  Bohannan,  that  the  premises  are  as 
free  from  all  incumbrances  as  when  conveyed  by  him  to  me." 

There  can  be  no  doubt  as  to  the  indentity  of  the  lot  of  land 
conveyed  by  this  deed.  It  is  the  northerly  half  of  the  same 
hundred  acres  which  Bohannan  had  conveyed  to  Bobbins  by  his 
deed  of  November  10,  1796. 

The  plaintiff  contends  that  by  this  conveyance  Bohannan  was 
bounded  by  and  restricted  to  high-water  mark;  and  that  the 
upland  only  passed  by  this  deed. 

The  owner  of  upland,  to  which  flats  adjoin,  may  sell  the  up- 
land without  the  flats,  or  the  flats  without  the  upland,  or  both 
together:  Deering  v.  Long  Wharf,  25  Me.  60.  The  defendant 
contends  that  both  passed  by  this  deed  from  Bobbins. 

The  description  in  the  deed  is  not  entirely  consistent  with 
itself.  The  general  descriptive  terms  are,  ''All  my  right,  title, 
and  estate  in  the  northerly  moiety  or  half  of  the  hundred-acre 
lot  on  which  said  Bohannan  now  lives,  and  bounded  on  said 
river."  We  have  seen  that  Bobbins  owned  not  only  the  upland, 
but  by  operation  of  law  his  title  extended  to  and  included  the 
flats  adjoining  as  part  of  his  lot.  Had  the  description  stopped 
here,  there  could  have  been  no  doubt  as  to  the  true  constructiou 
of  the  deed. 

But  it  is  contended  that  these  general  terms  in  the  description 
are  limited  and  controlled  by  the  restrictive  words  which  fol- 
low, ''thence  running  on  the  bank  of  said  river  at  high-water 
mark,"  so  that  the  grant  can  not  extend  below  that  point. 

The  old  books  say,  if  there  be  two  clauses  or  parts  of  a  deed 
repugnant  the  one  to  the  other,  that  the  first  shall  be  received 
and  the  latter  rejected,  unless  there  be  some  special  reason  to  th« 
contrarv:  23  Am.  Jur.  279. 
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The  first  deed  and  the  last  will  shall  operate,  is  the  ancient 
maxim:  Paramour  y.  Yardley,  Plow.  641;  Shep.  Touch.  88. 

Subsequent  words  shall  not  defeat  precedent  ones,  if  by  con- 
struction they  may  stand  together.  But  where  there  are  two 
clauses  in  a  deed,  of  which  the  latter  is  contradictoiy  to  the 
former,  then  the  former  shall  stand:  Cru.  Dig.,  tit.  Deed,  c.  20» 
sec.  8. 

These,  however,  are  technical  roles  of  construction,  which 
were  adopted,  as  declared  by  Lord  Mansfield,  **  for  want  of  a 
better  reason,"  and  are  not  entitled  to  much  consideration,  and 
should  neyer  be  resorted  to  for  purposes  of  construction  unless 
difBlculties  are  presented  which  can  not  be  resolved  by  more 
satisfactory  rules.  In  modem  times,  they  have  given  way  to  the 
more  sensible  rule  of  construction,  which  is,  in  all  cases  to  give 
effect  to  the  intention  of  the  parties,  if  practicable,  when  no 
principle  of  law  is  thereby  violated.  This  intention  is  to  be 
ascertained  by  taking  into  consideration  all  the  provisions  of 
the  deed,  as  well  as  iiie  situation  of  the  parties  to  it. 

Bobbins  had  purchased  the  whole  lot  of  Bohannan;  it  con* 
tained  one  himdred  acres;  was  fifty  rods  wide,  and  necessarily 
extended  one  mile  from  the  river,  and  though  not  bounded  in 
terms  by  high-water  mark,  he  was  bounded  by  monuments 
which  in  fact  stood  substantially  at  high-water  mark.  His  title 
to  the  flats  accrued  to  him  only  by  the  force  of  this  deed. 

He  conveyed  all  bis  right,  title,  and  estate  to  the  northerly 
half  of  the  lot;  the  tract  conveyed  was  twenty-five  rods  wide, 
just  half  the  width  of  the  whole  lot;  it  contained  fifiy  acres;  ita 
western  boundary  was  the  same  distance  from  the  river  as  the 
western  line  of  the  original  lot,  and  though  bounded  on  the  river 
at  high-water  mark,  these  bounds  were  at  the  same  point  on  the 
face  of  the  earth  as  were  the  monuments  in  the  deed  from 
Bohannan. 

Whatever  is  expressly  granted  or  covenanted  or  promised 
can  not  be  restricted  or  diminished  by  subsequent  provisions  or 
restrictions;  but  general  or  doubtful  clauses  precedent  may  be 
explained  by  subsequent  words  and  clauses  not  repugnant  or  con* 
tradictory  to  the  express  grant,  covenant,  or  promise:  CtUlerr. 
Tufta,  3  Pick.  272;  WiOard  v.  MouUan,  4  Me.  14. 

If  a  deed  may  operate  in  two  ways,  the  one  of  which  is  con- 
sistent with  the  intent  of  the  parties  and  the  other  repugnant 
thereto,  it  will  be  so  construed  as  to  give  effect  to  the  intention 
indicated  by  the  whole  instrument:  SoUyy.  Forbes,  4  Moore,  448. 
Thus  if  I  have  in  D.,  black  acre,  white  acre,  and  green  acre,  and 
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I  grant  joa  all  mj  lands  in  D.,  that  is  to  say,  black  acre  and 
white  acre,  yet  green  acre  shall  pass:  Stukdey  t.  BuUer,  Hob. 
172. 

When  one,  being  the  owner  of  three  parcels  of  land  described 
in  a  certain  deed  conveying  them  to  him,  made  a  deed  of  con- 
veyance of  "  three  parcels  or  lots  situated  in  P.  and  bounded  as 
follows,  to  wit:  the  first  lot  beginning  at,  etc.  [setting  forth  the 
boundaries  of  this  lot  only],  being  the  same  which  was  conveyed 
to  me  by  deed,"  etc.,  referring  to  the  deed  describing  the  three 
lots,  it  was  held  that  the  deed  conveyed  all  these  parcels,  and 
that  to  restrict  it  to  one  would  be  giving  it  an  effect  far  short  of 
what  the  words  required:  GhUd  v.  Ficket,  4  Me.  471. 

That  all  doubtful  words  and  provisions  are  to  be  construed 
most  strongly  against  the  grantor,  is  an  ancient  principle  of  the 
common  law,  which  is  recognized  as  a  sound  rule  of  construe- 
tion  by  modem  jurists. 

It  is  quite  probable  that  neither  party  fully  understood  the 
precise  nature  and  extent  of  their  rights  in  the  flats  at  the  time 
the  several  conveyances  referred  to  were  made.  But  from  the 
contemporaneous  and  subsequent  acts  of  the  parties,  as  well  as 
from  the  language  of  the  deeds,  we  think  it  satisfactorily  ap- 
pears that  each  party  understood,  at  the  time  the  several  convey- 
ances were  made  by  them,  that  they  parted  with  all  the  rights 
they  then  had  in  the  flats  adjoining  the  uplands  described  in 
their  deeds,  and  that  this  appears  as  fully,  to  say  the  least,  in 
the  deed  from  Bobbins  to  Bohannan  as  in  the  one  by  which 
Bobbins  obtained  his  title.  Such  being  the  fact,  no  interest 
remained  in  him  which  could  descend  to  the  plaintiff's  grantor, 
and  consequenUy  the  plaintiff  has  no  tiUe  to  the  premises  in 
dispute. 

A  nonsuit  is  therefore  to  be  entered. 

Sheplet,  C.  J.,  and  Tennet,  Hathawat,  and  Appleion.  JJ.» 

concurred. 


Boundary  Follows  Msakdbrings  of  Stssah  when  and  whxn  hot:  8m 
Lynch  V.  Allen,  32  Am.  Deo.  671;  Budd  v.  Brooke^  43  Id.  321;  Slad4  v. 
Etheridge,  57  Id.  557. 

TiTLB  TO  Land  Covered  bt  Sea  is  vh  Crown,  by  the  conunoa  Iftwi 
Mayor  etc.  of  Mobile  v.  Edava,  33  Am.  Dec.  325. 

Right  of  Riparian  Proprietor  under  Massachusetts  Colonial  Os* 
DiNANCE  OF  1641  extends  to  flats  between  high  and  low  watermark:  WetUm 
V.  ScunpsoUf  54  Am.  Dec.  764. 

CONVETANCB  OF  LaND   CARRIES    ADJOINING    FlATS    AS 

Jcnu  V.  Janney,  42  Am.  Dec.  309,  and  note. 
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IiTTENTioN  ov  Taxoms  Govzbns  Ck>NSTBcrcnoN  or  Duds  whkn  ahd 
WHEN  NOT:  See  Ware  v.  Hichardsan,  56  Am.  Dec.  762;  Hileman  ▼.  Boudandf 
63  Id.  474;  McCvUough  v.  WaU,  Id.  715. 

Deed  should  be  Constbued  Most  Stbonolt  against  Gbantor,  when 
ft  is  capable  of  two  constructioiis:  City  ofAUon  ▼.  lUmoU  TramporiaUon  Co.^ 
62  Am.  Deo  479,  and  note. 


State  v.  Dbake. 

[36  VUssJt,  366.] 

Wabbant  Issued  bt  Magistbatb  70b  Abbest  or  Impbisonxbbt  8Houu> 
BE  UNBEB  Seal;  and  if  the  warrant  is  not  nnder  seal,  it  is  void,  and  the 
proceedings  had  thereunder  will  be  qaashed. 

Defendant  -was  arrested  under  a  warrant  issued  by  a  magis- 
trate. The  warrant  was  not  under  seal,  and  on  the  trial  the  de- 
fendant moved  to  have  the  proceedings  quashed.  The  motion 
was  denied.     Defendant  excepted. 

Evans,  aUomey  general,  for  the  state. 

A.  Sanborn,  for  the  defendant. 

By  Court,  Sheflet,  C.  J.  There  can  be  little  doubt  that  the 
common  law  required  that  warrants  issued  for  the  arrest  or  im- 
prisonment of  a  person  by  magistrates  should  be  under  seal. 
The  practice  appears  to  have  conformed  to  it  in  England  and  in 
this  country.  No  case  has  been  presented  or  noticed  in  which 
a  warrant  issued  without  a  seal  for  such  a  purpose  has  been 
decided  to  be  valid.  To  require  a  seid  in  such  cases  may  not  be 
important,  only  as  matter  of  form.  It  gives  the  instrument  a 
higher  grade  of  character,  arrests  the  attention  in  the  hurry  of 
business,  allowing  a  pause  for  reflection. 

The  cases  deciding  that  a  warrant  may  be  valid  without  a  seal 
do  not  appear  to  have  been  those  authori2ang  an  arrest  or  im« 
prisonment  of  a  person.  They  might  have  been  correctly 
decided,  as  they  were,  without  asserting  the  doctrine  that  a 
warrant  ex  vi  termini  did  not  imply  an  instrument  under  seal. 
It  may  be  correct  that  the  word  in  common  parlance  signifies 
no  more  than  an  authority.  It  will  not  follow  that  by  usage  in 
the  enactment  of  laws  for  the  punishment  of  offenses,  and  in 
judicial  precepts,  it  has  not  acquired  a  more  definite  and  limited 
signification. 

The  almost  unbroken  line  of  judicial  precepts  denominated 
warrants,  and  having  seals  afiized  in  conformity  to  the  require- 
ments of  the  common  law,  would  authorize  the  conclusion  that 
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it  had.  While  courts  have  admitted  and  legislatures  have  en- 
acted that  a  scroll,  scrawl,  or  scratch  might  be  regarded  as  a 
seal,  it  is  not  known  that  any  one  has  determined  that  a  seal  of 
some  description  was  not  necessary  to  give  validity  to  instru- 
ments required  to  be  executed  or  issued  under  seal. 

In  the  case  of  State  v.  Coyle^  33  Me.  427,  a  seal  appears  to 
have  been  regarded  as  essential  on  a  warrant  issued  in  a  criminal 
prosecution. 

In  the  case  of  State  v.  McNaUy,  34  Me.  210  [56  Am.  Dec.  650], 
there  was  a  s  >al,  or  what  was  designed  for  one,  affixed  in  the 
form  commo  aly  practiced  by  magistrates  issuing  warrants,  and 
by  scriveneis  in  the  execution  of  conveyances. 

If  a  warr  rnt  issued  without  a  seal  in  a  criminal  prosecution, 
by  a  magir'xate,  may  be  valid,  it  would  seem  that  one  might  be 
when  so  rijued  by  any  court  of  justice;  and  yet  all  such  precepts 
issuing  fj  >m  a  cojurt  having  a  seal  must  be  issued  under  the 
sanction  jf  that  seal.  This  appears  to  have  been  admitted  by 
the  lord  chief  justice,  in  his  opinion  in  the  case  of  Padfidd  v. 
Cabell^  '^rilles,  411,  when  the  precept  issued  from  any  court  of 
record. 

Wh'' never  it  has  been  held  that  a  warrant  issued  in  a  criminal 
prose  ition  might  be  valid  without  a  seal,  it  is  apparent  that 
there  nas  been  a  straining  of  the  law  to  support  the  proceedings. 
Sucl'c  a  course  is  unauthorized,  and  far  from  being  productive  of 
pooi  general  results. 

Exceptions  sustained,  and  proceedings  quashed. 

Tennet,  Howabd,  and  Appletov,  JJ.,  concurred. 


Nbovssitt  or  Ssal  to  WABBAin?  Issued  bt  Maoistbate:  See  Staie  v. 
MeNaUy,  66  Am.  Dec.  050;  TacheU  v.  SUxit,  24  Id.  582. 


Pratt  v.  Pierce. 

[36  Haixb,  448.] 

Pboof  of  Facts  from  Which  Legal  Maebiaoe  hay  be  Rbasonablt  In- 
ferred is  sufficient  evidence  of  marriage  to  establish  logitimaoy  of  a 
child  of  the  marriage. 

pAEsnupnoN  THAT  Makriaqb  Performed  by  Ordained  Mintsteb  was 
Legally  Pkbformio)  exists  where  there  is  no  proof  that  it  was  not 
legally  performed;  and  a  marriage  in  one  town  by  the  ordained  minister 
of  another  town  is  valid  in  the  absence  of  proof  that  neither  of  the 
parties  was  a  resident  of  the  latter  town,  and  that  there  was  aa  ordained 
minister  in  the  town  where  the  ceremony  was  performed. 


186a]  Pratt  v.  Pierce,  769 

D188EISXE  BAYING  Eight  of  Entbt  mat  Contbt  Titlb  as  freely  u  if  there 
had  been  no  diaeeiain. 

G0NYK7ANCB  BT  DissEiSBB  IS  NOT  VoiD  FOB  Maintbnanob  where  the  con- 
sideration is  the  grantee's  bond,  by  which  he  agrees  to  pay  the  grantor  a 
certain  amount  if  the  title  proved  to  be  valid  in  snits  he  would  immedi* 
ately  bring  to  Vecover  possession. 

Wbit  of  entiy.  Hezekiah  Wright  and  Charlotte  Sewall  were 
married  in  Monmouth,  Kennebec  county,  in  1810,  by  the  Bey. 
Dr.  Gillett,  an  ordained  minister  of  Hallowell.  They  lived  to- 
gether as  man  and  wife  until  the  death  of  the  husband  in  1816, 
leaying  H.  H.  Wright,  his  only  son  and  heir,  who  died  in  1860, 
leaying  his  mother,  Charlotte  Wright,  his  sole  heir.  Charlotte 
claimed  title  to  the  lot  in  question  through  her  son,  who  in  turn 
derived  title  from  the  father.  In  February,  1850,  Charlotte 
Wright  conyeyed  all  her  interest  in  the  lot  to  the  demandant. 
The  consideration  for  the  deed  was  the  demandant's  bond,  by 
which  he  agreed  to  pay  Charlotte  three  hundred  dollars  if  her 
title  should  prove  valid  in  suit  he  would  immediately  bring  to 
recover  possession.  The  tenant  claimed  through  several  mesne 
conveyances  under  a  tax  deed  made  in  1887.  There  was  no 
proof  that  the  land  was  duly  advertised.  The  case  was  sub- 
mitted to  the  court  to  order  a  nonsuit  or  default,  as  the  law  may 
require. 

GvUing^  for  the  demandant. 

A.  W.  Paine  and  J.  H.  HUUard,  contra. 

By  Court,  Sheflet,  C.  J.  To  establish  the  title  of  the  de- 
mandant, it  is  necessary  that  he  should  prove  that  Hezekiah 
Hartley  Wright  was  the  legitimate  child  of  Hezekiah  Wright. 
Positive  proof  of  a  legal  marriage  is  required  upon  the  trial  of 
persons  indicted  for  polygamy  and  adultery,  and  in  actions  for 
crij:iinal  conversation.  In  other  cases,  proof  of  facts  from 
which  a  legal  marriage  may  be  reasonably  inferred  wUl  be  Buffi- 
dent.  It  can  not  be  inferred  from  proof  of  facts  which  show 
that  there  could  not  have  been  a  legal  marriage.  Such  were  the 
facts  in  the  case  of  lAgonia  v.  Buxton^  2  Greenl.  102  [11  Am. 
Dec.  46]. 

In  this  case,  the  facts  proved  do  not  show  that  there  could 
not  have  been  a  legal  marriage.  If  either  of  the  parties  resided 
in  HoUowell,  or  if  there  was  no  ordained  minister  then  residing 
in  Monmouth,  the  marriage  by  the  ordained  minister  residing  in 
Hollowell  was  a  legal  one,  although  the  ceremony  was  performed 
in  Monmouth.     The  presumption  of  law  from  the  facts  proved 
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is,  that  the  ceremony  of  marriage  was  legally  performed,  there 
being  no  proof  that  it  was  not:  DarrvorCa  Case,  6  Greenl.  148. 
The  presumption  being  that  the  minister  did  not  violate  the  law, 
the  marriage  must  be  regarded  as  legal. 

It  is  contended  that  the  demandant  acquired  no  title  by  the 
deed  made  by  Charlotte  Wright  to  him,  on  February  22, 1850, 
because  he  purchased  the  title  knowing  that  person  was  disseised, 
and  that  another  person  was  in  possession,  claiming  title.  By  the 
common  law,  no  title  could  have  been  thus  acquired.  In  this  re- 
spect, the  common  law  has  been  abrogated  in  this  state,  by  the 
provisions  of  the  statute,  chapter  91,  section  1,  which  declare 
that  all  the  title  or  interest  of  the  grantor  shall  pass  by  a  deed 
of  conveyance,  if  he  had  a  right  of  entry,  whether  he  was  seised 
or  not  at  the  time  of  the  conveyance. 

But  it  is  said  that  the  statute  should  receive  a  construction 
that  would  permit  such  conveyances  to  be  valid,  when  made  un- 
der circumstances  that  would  not  show  that  the  grantee  had 
been  guilty  of  maintenance,  and  decide  them  to  be  invalid  when 
made  under  circumstances  that  would  show  it.  The  statute 
makes  no  such  distinction  or  qualification.  It  appears  to  have 
been  the  intention  so  to  alter  the  law  as  to  permit  the  titles  of 
persons  disseised  and  having  a  right  of  entiy  to  be  as  openly 
and  freely  sold  and  purchased  as  they  might  have  been  had 
there  been  no  disseisin. 

When  a  person  had  been  wrongfully  deprived  of  a  part  of  his 
title  by  disseisin,  the  legislature  may  have  considered  it  hard,  if 
not  unjust,  to  make  him  submit  to  a  loss  of  the  remainder  or 
encounter  the  risk,  loss,  and  trouble  of  litigation. 

Charlotte  Wright  had  therefore  a  right  of  entry  when  she 
conveyed  it  to  the  demandant,  and  her  title  passed  to  him. 

As  the  counsel  for  the  tenant  admit,  that  the  title  derived 
from  the  collector  of  taxes  was  presented  only  to  prove  that 
those  claiming  under  it  had  been  in  possession  under  a  claim  of 
title,  it  will  be  sufficient  to  observe  that  there  is  no  proof  that 
the  land  was  advertised  in  the  manner  proscribed  by  the  statute 
then  in  force. 

It  is  not  insisted  that  the  deposition  of  the  collector  was  not 
properly  excluded. 

Tenant  defaulted. 

Tennet,  Bice,  and  ELlthawat,  JJ.,  concurred. 


Atfilxation. — This  subject  is  discussed  in  the  note  to  Weaiher/ord  ▼• 
WeeUherford,  56  Am.  Deo.  206. 
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Pbbsumption  in  Favor  of  Validitt  of  Mabriaos  Solkmnizbd  bt  Onb 
Authorized  to  Solemmizb  Marriaob:  See  t/ones  y.  Jonea^  36  Am.  Dec.  723; 
State  V.  Kean,  34  Id.  162. 

Gokvbtancx  of  Lands  in  Adybbsb  PoasBsnoii  ov  Anothbb:  See  Cre»- 
inger  v.  Welch,  45  Am.  Deo.  665;  Parker  v.  Proprietcra,  37  Id.  121;  Ocoman 
V.  Newelly  33  Id.  379. 

Maintbnancb. — ^This  sabjeot  is  dlBcnsaed  in  the  note  to  ThalUdmfr  ?• 
Brincierhoff,  15  Am.  Dec  308;  see  alao  Jaekaon  y.  Johnton,  Id.  433. 


Reed  v.  Fieboe. 

[86  UAnm.  i55.] 
OOFBNANT  AOAIN8I  InOVXBBANOBS  IS  BROKEN  AT  TdCB  OF  GONVBTAHOB  hy 

exutenoe  of  ontstandiDg  mortgage  on  the  premises. 

Damages  on  Breach  of  Covenant  against  Inoitmbranoes  bt  Outstand- 
ing MoRTGAGB  is  the  sum  paid,  if  the  mortgage  is  discharged  by  the 
covenantee;  but  if  the  incambranoe  is  not  removed,  and  there  is  no  action 
on  the  part  of  the  mortgagee  to  enforce  his  mortgage,  damages  are 
nominal. 

AcmoN  FOR  Bbbach  of  Covenant  against  Incumbrances  is  TiATt^gn  by 
the  subsequent  discharge  in  bankroptcy  of  the  covenantor. 

Several  Covenants  in  Deed  of  Warranty  arb  Distinct;  their  breach 
arises  at  dififerent  times,  is  established  by  proof  of  different  facts,  and 
damages  therefor  may  be  enforced  by  different  suits,  and  recompensed  by 
different  rules  of  damages;  and  whatever  may  be  a  dischaige  of  one  is 
not  necessarily  that  of  another  and  distinct  covenant. 

Disohargb  in  Bankruptcy  is  No  Defense  to  Action  for  Breach  of 
Covenant  of  warranty  when,  at  the  time  of  the  discharge,  there  was  no 
breach  of  the  covenant,  and  whether  there  would  be  any  such  breach 
was  uncertain. 

Action  for  breach  of  covenant.    The  opinion  states  the  case* 

CvMing,  for  the  plaintiff. 

Knowles,  contra. 

By  Courts  Afpleton,  J.  The  defendant  conveyed  to  £he 
plaintiff  bj  deed  of  warranty  premises  which  at  the  time  were 
subject  to  mortgage,  and  has  since  received  his  dischaige  in 
bankruptcy.  At  the  time  of  his  application  and  discharge,  the 
notes  secured  by  mortgage  were  outstanding,  and  no  entry 
had  been  made  by  the  mortgagee  for  the  purpose  of  foreclosure. 
Subsequently  the  mortgage  was  foreclosed,  and  the  plaintiff  was 
evicted  by  the  paramount  title  of  the  mortgagee.  This  suit  is 
brought  on  the  several  covenants  of  the  defendant's  deed,  in  bar 
to  the  maintenance  of  which  the  defendant  has  pleaded  his  dis* 
tharge. 
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The  covenant  against  incombiances  was  broken  at  the  time  of 
the  conveyance.  The  damages  to  which  the  plainiaff  was  en- 
titled were  readily  ascertainable.  If  he  had  paid  the  mortgage 
notes,  the  sum  paid  would  have  been  the  measure  of  damageft. 
If  the  incombianoes  had  not  been  removed,  and  there  had  been 
no  action  on  the  part  of  the  mortgagee  to  enforce  his  mortgage, 
the  plaintiff's  damages  would  have  been  nominal.  To  this 
covenant,  as  it  was  broken  before  the  defendant's  bankruptcy, 
and  as  the  plaintiff  might  have  proved  his  claim  for  its  breach, 
the  discharge  is  a  bar. 

The  several  covenants  in  a  deed  of  warranty  are  distinct; 
their  breach  arises  at  different  times;  is  established  by  proof  of 
different  facts,  and  damages  therefor  may  be  enforced  by  dif- 
ferent suits  and  recompensed  by  different  rules  of  assessment. 
It  is  obvious,  then,  that  what  may  be  a  discharge  of  one  is  not 
necessarily  that  of  another  and  distinct  covenant. 

The  breach  of  the  other  covenants  was  long  after  the  dis- 
charge in  bankruptcy.  So  far  as  the  chums  now  in  suit  could 
have  been  proved,  and  the  plaintiff  have  received  his  dividends 
upon  their  proof,  the  discharge  is  a  bar,  and  no  further. 

The  defendant,  to  show  that  they  might  have  been  proved, 
relies  on  the  sixth  section  of  the  bankrupt  act,  by  which  per- 
sona having  uncertain  and  contingent  demands  are  permitted  to 
come  in  and  prove  such  debts  or  chums. 

The  meaning  of  the  phrase  "  contingent  demand,"  and  the 
corresponding  expression  in  the  English  bankrupt  hiw,  "  debt 
payable  upon  a  contingency,"  has  been  definitely  settled  by 
repeated  adjudications  in  this  and  in  other  states,  as  well  as  by 
the  English  courts. 

In  Woodard  v.  Herbert^  24  Me.  360,  the  distinction  between  a 
contingent  demand  and  a  contingency  whether  there  ever  would 
be  a  demand  was  recognized  and  adopted.  "  The  contingent 
or  uncertain  demands  provided  for,"  says  Shepley,  J.,  ''in  the 
act  of  congress,  are  the  contingent  demands  which  were  in  ex- 
istence as  such,  and  in  a  condition  that  their  value  could  be  esti- 
mated at  the  time  when  the  party  was  decreed  a  bankrupt." 
The  same  construction  was  reaffirmed  in  EUU  v.  Ham^  28  Id. 
386,  and  in  Dole  v.  Warren,  32  Id.  94  [62  Am.  Dec.  640].  In 
OosB  V.  Oibson,  8  Humph.  199,  it  was  held  that  a  discharge  in 
bankruptcy  would  not  relieve  one  surety  from  the  claim  of 
another  surety  who  had  paid  money  for  the  principal  after  the 
decree.  "At  the  time  these  defendants  were  declared  bank- 
rupts," says  Green,  J. ,  '*  the  complainant  had  no  debt  or  demand 
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against  them.  The  oomplaiiiant  had  no  demand  that  could  be 
proved  at  the  time  the  defendants  were  declared  bankrupts. 
The  possibility  of  the  demand  that  now  exists  was  incapable  of 
valuation/'  It  was  decided  in  Gdlce  v.  Lewis ^  8  Pa.  St.  493, 
that  the  liability  of  a  principal  to  his  guarantee  was  not  dis- 
charged by  bankruptcy.  In  BoormanY.  Nash,  9  Bam.  &  Cress. 
145,  the  defendant,  who  had  contracted  for  a  certain  quantity  of 
oil  to  be  delivered  to  him  at  a  future  day  at  a  certain  price,  be- 
came bankrupt  before  the  day  arrived,  and  obtained  his  certifi- 
cate. '*  The  right  of  the  plaintiff,"  says  Lord  Tenterden,  '*  to 
maintain  this  action  depends  upon  the  question  whether  he  could 
or  could  not  have  proved  his  demand  under  the  commission  of 
bankrupt  issued  against  the  defendant.  It  appears  to  us  im- 
possible that  he  should  so  prove  it;  for  at  the  time  when  the 
commission  issued,  it  was  imcertain  not  only  what  amount  of 
damage,  but  whether  any  damage  would  be  sustained."  A 
similar  decision  was  made  in  WooUeyY.  Smith,  54  Eng.  Com.  L. 
610. 

In  Thompson  v.  Thompson,  2  Scott,  266,  it  was  decided  that 
the  installments  of  an  annuity,  for  the  payment  of  which  a  surety 
expressly  covenanted  in  default  of  the  grantor,  are  not  prov- 
able under  a  fiat  against  the  surety,  when  such  installments  do 
not  become  due  untQ  after  the  bankruptcy  of  the  surety.  ''  Be- 
fore the  days  of  payment  arrive,"  said  Tindal,  C.  J.,  in  delivering 
his  opinion,  ''  these  installments  are  not  only  no  debt,  but  can 
never  become  a  debt  from  the  surety,  except  in  the  event  that 
the  grantor  of  the  annuity  shall  make  default  in  such  payments. 
The  value  of  such  a  contingency  it  is  impossible  to  calculate:" 
Ex  parte  Davies,  1  Dea.  115;  Ibppan  v.  Field,  ^  Ad.  &  El.,  N.  S., 
887;  Hinton  v.  Acraman,  3  Man.  G.  &  S.  369;  S.  C,  52  Eng. 
Com.  L.  366. 

In  the  South  Staffordshire  Bailway  Co.  v.  Bumside,  2  Eng. 
L.  &  Eq.  418,  the  holder  of  shares  in  a  corporation,  who  be- 
came bankrupt  and  received  his  certificate,  was  held  not  to  be 
discharged  from  his  liability  for  subsequent  calls. 

In  Hankin  v.  Bennett,  14  Eng.  L.  &  Eq.  403,  the  defendant 
executed  a  bond,  whereby  he  became  liable  as  surety  to  pay  the 
plaintiff  such  costs  as  the  plaintiff  should  in  due  course  of  law 
be  liable  to  pay  in  case  a  verdict  should  pass  for  certain  defend- 
ants in  an  action  of  scire  facias,  in  which  the  now  plaintiff  sued 
as  a  nominal  party.  "We  think,  however,"  says  Martin,  B., 
*'  this  liability  was  not  a  debt  at  all  within  the  meaning  of  tho 
section.    It  was  a  contract  to  indemnify  a  nominal  pJsdntiff, 
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whose  name  was  ased  by  a  third  person,  against  such  costs  as 
the  plaintiff  would  become  liable  to  pay  if  the  defendants  should 
obtain  judgment  in  their  favor.  It  seems  to  us  impossible  to 
consider  that  this  is  a  debt.  It  is  a  contingent  liability,  but 
not  a  contingent  debt." 

The  plaintiff  could  not  have  proved  any  claim  for  breach  of 
the  covenant  that  the  defendant  would  warrant  and  defend  the 
premises  against  the  lawful  claims  and  demands  of  all  persons, 
for  it  had  not  been  broken.  Whether  there  were  any  such 
claims  and  demands  outstanding,  and  whether  they  embraced 
the  whole  or  a  part  of  the  premises  conveyed,  was  uncertain. 
If  any  such  existed,  their  enforcement  was  dependent  on  the 
will  of  those  having  such  claims.  The  plaintiff  could  not  have 
presented  any  present  claim  or  existing  demand.  The  possibil- 
ity that  one  might  arise  is  not  enough.  In  all  sales  of  personal 
property  the  title  of  the  vendee  may  be  defeated  by  adverse  and 
superior  rights.  In  such  sales  there  may  be  a  breach  of  the 
implied  warranty  of  title  by  subsequent  eviction. 

The  vendee  of  real  or  personal  property,  in  the  undisturbed 
enjojment  of  his  purchase,  and  without  any  breach  of  the  cove- 
nants, express  or  implied,  of  his  vendor,  can  hardly  be  consid- 
ered as  having  a  contingent  claim,  because  of  the  possibility 
that  some  imknown  claimant  may  at  some  indefinitely  remote 
period  of  time  interpose  a  superior  title,  by  means  of  which  he^ 
may  be  deprived  of  the  property  purchased.  If  the  unbroken 
covenants  of  a  deed,  or  the  possible  breach  of  the  implied  war- 
ranty of  title  in  sales  of  personal  property,  were  to  be  deemed 
claims  within  the  statute,  then  every  grantee  or  vendee  might 
present  his  claim  before  the  commissioner,  and  the  estate  of  the 
bankrupt  would  remain  unadjusted  till  all  possibility  of  a  breach 
should  be  barred  by  the  statute  of  limitations,  for  it  could  not 
before  such  time  be  known  that  they  might  not  arise.  Such  a 
position  would  be  entirely  at  variance  with  the  provision  of 
section  10,  which  requires  that  all  proceedings  in  bankruptcy 
shall  be  brought  to  a  close  within  two  years  after  the  decree 
declaring  the  bankruptcy,  if  practicable,  for  it  would  lead  to 
an  indefinite  postponement  of  the  settlement  of  estates.  It 
was  adjudged  in  Bennett  v.  BarUett,  6  Cush.  225,  in  relation  to 
personal  property,  that  a  discharge  in  bankruptcy  was  no  bar  to 
the  creditor's  right  of  action  against  the  debtor,  on  the  implied 
warranty  of  title,  when  the  breach  occurred  after  such  discharge. 
The  reasoning  of  the  coturt  in  that  case  is  equally  applicable  to 
the  case  at  bar. 
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The  result  is,  that  the  discharge  affords  no  defense  except  as 
to  the  covenant  against  incumbrances,  which  alone  could  have 
been  proved. 

Defendant  defaulted. 

BwEEust,  0.  J.  9  and  Tkhbst,  Bsob,  and  Haxhawat,  JJ.,  con- 
curred. 


COVEVAKTS  AGAINST  iNCaMBRANCES  ABS  BbOKXN  ImMKDIATBLT  IF  AT 

See  the  cases  cited  in  the  note  to  Afarae  v.  Gfamer,  47  Am.  Dec.  572. 

Measxtrx  or  Daicaobs  on  Bbbach  of  Cotxnaut  against  Inoum* 
BKANCBS:  See  Andrews  y.  Davison^  43  Am.  Dec  606,  and  note;  PaUerson  t. 
Stewcurt,  40  Id.  686. 

DiSOHAKOB    IN    BaNKBUPTOT    DOBS    NOT    AfFBCT    ClAIHS    80  UnGBBTAIN 

that  they  can  not  be  proved  against  the  estate  of  the  bankmpt:  Dole  v.  Wat* 
rem,  62  Am.  Dec  640.  The  principal  case  was  cited  in  Fernald  v.  JohMon, 
71  Me.  440,  on  the  distinction  between  a  contingent  liability  and  a  contin- 
gency the  happening  of  which  may  bring  into  existence  another. 


Huntingdon  v.  Hall. 

[3G  HAniX,  601.^ 

Imflded  Wabbantt  of  Titlb  Abisbs  when  Vbndob  is  in  Possession  of 
the  chattel  by  himself  or  by  his  servant  at  the  time  of  the  sale;  but 
where,  at  the  time  of  sale,  the  chattel  is  on  the  land  and  in  the 
sion  of  a  third  person,  no  warranty  of  title 


AssoMPaiT.     The  opinion  states  the  case. 

J.  T.  EiUiard,  for  the  plaintiff. 
Bowe  and  BartteU^  contra. 

By  Court,  Afflbton,  J.  The  plaintiff,  haying  purchased  a 
house  of  the  defendant  on  the  land  and  in  the  occupation  of  a 
third  person,  claims  to  recoyer  back  the  consideration  paid,  upon 
the  ground  of  an  implied  warraniy  of  title  by  the  vendor  in  the 
sale  of  personal  chattels.  The  contract  between  the  parties 
shows  that  the  one  bought  and  the  other  sold  the  house  as  per- 
sonal property,  and  it  must  be  so  considered  in  determining  their 
rights. 

There  was  no  fraud,  no  express  warranty,  no  deliveiy  of  the 
thing  sold,  and  no  assertion  of  title  on  the  part  of  the  vendor  be- 
fore or  at  the  time  of  sale.  The  bill  of  sale  discloses  that  it  was 
not  in  the  possession  of  the  vendor,  and  the  evidence  shows 
that  it  was  on  the  land  of  a  third  person.  In  such  case,  no  war- 
laniy  of  title  will  be  implied.    The  implied  wananty  arises  when 
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the  Tendor  is  in  possession  of  the  chattel  himself  or  by  his 
vant  at  the  time  of  the  sale.     '*  In  every  sale  of  a  chattel,  if  the 
possession  be  at  the  time  in  another,  and  there  be  no  ooTenant 
or  warranty  of  title,  the  role  of  car)ecU  emptor  applies,  and  the 
party  buys  at  his  peril.    But  if  the  seller  has  possession  of  the 
article,  and  he  sells  it  as  his  own,  and  not  as  the  agent  of  another, 
and  for  a  fair  price,  he  is  understood  to  warrant  the  title:"  9 
Kent's  Com.  478.    This  question  was  elaborately  discussed  in 
Morley  v.  AUenborough,  3  Exch.  512;  and  after  a  careful  review 
of  the  English  authorities,  Parke,  B.,in  delivering  the  opinion 
of  the  court,  thus  declares  the  law:  ''It  would  seem  that  there 
is  no  implied  warranty  of  title  in  the  sale  of  goods,  and  that  if 
there  be  no  fraud,  a  vendor  is  not  liable  for  a  bad  title,  unless 
there  is  an  express  warranty  or  an  equivalent  to  it  by  dedaia- 
tions  or  conduct;  and  the  question  in  each  case,  where  there  ia  no 
warranty  in  express  terms,  is  whether  there  are  such  circum- 
stances as  to  be  equivalent  to  such  warranty."    In  McCoy  y. 
Artcher,  3  Barb.  323,  after  a  careful  examination  of  the  decis- 
ions in  relation  to  this  subject,  the  court  came  to  the  conclusion 
that  if  the  property  sold  was  at  the  time  of  the  sale  in  the  pos- 
session of  a  third  person,  and  there  was  no  affirmation  or  asser- 
tion of  ownership,  no  warranty  of  title  would  be  implied;  but 
if  there  was  an  affirmation  of  title,  in  such  case  the  vendor  would 
be  subjected  to  the  same  liability  as  if  he  had  possession. 

In  Eussell  v.  Richards,  11  Me.  433  [26  Am.  Dec.  532],  the 
doctrine  of  implied  warranty  would  seem  to  be  limited  to  the 
case  where  the  vendor  has  possession.  ''A  sale  of  a  chattel,'' 
says  Mellen,  C.  J.,  "in  the  possession  of  the  vendor,  amounts 
to  a  warranty  of  title;  not  so  in  the  case  of  real  estate."  The 
law  is  laid  down  in  accordance  with  these  views  in  the  various 
text-books,  with  the  exception  of  Story  on  Sales,  535,  cited  by 
the  counsel  for  the  plaintiff  in  his  argument:  Boss  on  Vendors 
and  Purchasers,  335;  Long  on  Sales,  Band's  ed.,  201;  1  Parsons 
on  Cent.  458.  The  cases  where  it  is  asserted  in  general  terms  that 
in  the  sales  of  personal  chattels  the  law  will  imply  a  warranty 
will  be  found  to  be  those  in  which  the  vendor  was  in  posses- 
sion, and  where  the  distinction  here  considered  did  not  arise, 
and  was  not  necessarily  involved  in  their  determination. 

There  is  no  evidence  that  the  plaintiff  has  paid  the  notes  given 
tor  his  purchase.  It  is  not  necessary  to  determine  whether  the 
money  can  be  recovered  back  as  on  a  failure  of  consideration. 

Plaintiff  nonsuit. 

Sbisplet,  C.  J.,  and  Tbnnet  and  Bigb,  JJ.,  concoxred. 
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Wabiumtt  of  Titlb  is  Imfuhd  ih  Salb  ov  Gbarb.:  Ohamcdhr  r. 
Wiggins,  30  Am.  Deo.  400»  and  note;  Perl^  ▼.  Baleh^  84  Id.  66;  ^arion  t. 
Ffahertg,  54  Id.  603. 


Bbyaut  v.  Cbosbt. 

OoMTRAOT  IS  CoHDinoHAL  Salb,  AND  NOT  BAILBIXNT9  where  property  is 
delivered  to  one  for  a  certain  oonsideration,  and  no  option  is  given  to  thie 
purchaser  npon  any  contingency  to  retam  it,  and  none  is  given  to  the 
seller  to  reclaim  it,  except  npon  the  purchaser's  failore  to  make  payment 
or  to  retain  possession. 

Dbsgbiption  of  Pbopebtt  Sold  as  in  "Qood  Obdbb  and  Condition" 
is  equivalent  to  a  representation  that  it  was  in  such  condition,  and  the 
seller  would  be  guilty  of  fraud  if  he  knew  it  was  not,  although  the  de- 
scription is  contained  in  a  contract  of  sale  signed  only  by  the  purchaser 
and  his  surety. 

SUBETT  can  not  BE  DiSOHABOKD  ON  GbOUND  OF  FbAUDULBNT  BSPBBSXNTA- 

TI0N8  made  to  his  principal  except  when  that  principal  would  be. 

SXLLER  IS  NOT  GUILTT  OF  FbAUD  IN  MiSBEFBSSSNTINO  CONDITION  OF  GoODfl 

sold,  unless  he  knew  that  his  representations  were  false. 

Fbaudulent  Concxalmxnt  of  Facts  fbom  Principal  will  not  Dis* 
OHAB6B  Surety  necessarily;  the  concealment  which  entirely  discharges 
a  surety  is  one  of  facts  known  to  the  other  party  and  not  known  to  him, 
and  known  to  bo  of  a  character  to  materially  increase  the  risk  beyond 
that  assumed  in  the  usual  course  of  business  of  that  kind,  he  having  a 
suitable  opportunity  to  make  them  known  to  the  surety. 

Pabties  havb  Right  to  Adjust  Amount  Dub  in  Monet  on  Contbact 
Payable  in  Wool,  where  at  the  time  of  payment  several  installments 
of  wool  have  been  delivered,  but  a  large  amount  still  remains  payable; 
and  on  such  an  adjastment  neither  party  can  be  reliev€»d  without  error, 
mistake,  or  fraud  in  making  it;  and  in  the  absence  of  such  evidence,  it  is 
error  for  the  court  to  instruct  the  jury  as  to  the  mode  of  reckoning  to 
ascertain  the  amount  without  regard  to  the  settlement  made  by  the 
parties. 

Pabol  Evidencb  is  not  Admissible  to  Give  Effect  of  Mobiviaob  to 
Contbact  in  form  an  absolute  sale  of  the  property  described. 

Pabol  Eyidbncs  is  Admissible  to  Show  Considebation  has  not  !>««» 
Paid  as  the  contract  purports  it  to  have  been,  where  the  contract  is  not 
under  seaL 

Absuhpstt  against  defendant  as  surety  on  a  contract  by  which 
one  Moirill,  his  principal,  purported  to  receire  a  number  of 
sheep  from  the  plaintiff  in  ''  good  order  and  condition,''  and 
for  which  they  jointly  and  severally  agreed  to  deliver  to  plaint- 
iff a  certain  amount  of  wool,  payable,  one  half  in  June,  1848, 
and  half  in  June^  1849.  The  contract  was  drawn  up  by  the 
plaintiff,  and  contained  a  provision  as  foUows:  **  The  said  stock. 
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and  the  wool  sheared  from  them,  and  all  increase,  shall  be  and 
remain  at  all  times  the  property  of  said  Bryant,  until  the  pay- 
ments are  made  as  above,  and  the  same  shall  be  well  kept  at 
our  risk;  and  on  failure  to  make  any  payment  as  aforesaid,  or  if 
they  pass  oat  of  our  hands,  said  Biyant  may  take  them  at  any 
time,  and  we  will  pay  all  expense  and  damage."  The  contract 
was  signed  by  Morrill  and  Crosby  only,  and  not  by  Bryant,  and 
was  dated  November  30, 1847.  There  were  several  indorsements 
of  the  contracts  of  receipts  of  different  amounts  of  wool,  the  last 
one  being  dated  July  16,  1850.  There  was  also  an  indorsement 
dated  August  26, 1850,  reciting  that  the  amount  due  on  that 
obligation  was  six  hundred  and  sixty-three  dollars  and  twenty 
cents.  On  that  date  Morrill  made  a  bill  of  sale,  stating  that 
Morrill,  in  consideration  of  six  hundred  and  sixty-three  dol- 
lars and  twenty  cents,  paid  by  Bryant,  transferred  and  deliv- 
ered to  Bryant  certain  personalty  on  his  farm.  On  the  back  of 
this  bill  of  sale  were  indorsements  of  receipts  of  property  to 
the  value  of  five  hundred  and  fifty-four  dollars  and  tweniy-five 
cents.  Bryant  introduced  testimony  to  show  that  this  bill  of 
sale  was  taken  as  collateral  security.  There  was  evidence  tend- 
ing to  show  that  the  sheep  were  poor,  old,  and  diseased,  and  also 
evidence  showing  the  contrary.  Morrill  selected  the  sheep,  and 
there  is  no  evidence  that  Crosby  saw  them  till  after  they  were 
delivered.  The  court  charged  that  if  Bryant  made  untrue  repre- 
sentations to  Morrill,  the  surety  would  be  discharged,  although 
Morrill  saw  and  selected  the  sheep;  and  that  if  Bryant  delivered 
the  sheep  to  Morrill  knowing  they  were  diseased,  and  concealed 
the  fact,  the  surety  would  be  discharged.  The  court  further  in- 
structed the  jury  to  find  whether  the  bill  of  sale  was  an  absolute 
sale  or  taken  as  collateral  security;  and  that  if  Morrill  had  con- 
sent of  the  plaintiff  to  sell  the  property  and  did  sell  it,  the 
surety  was  discharged  to  that  extent,  otherwise  Bryant  would 
not  be  responsible  for  the  sale;  and  also  charged  the  jury  as  to 
the  mode  of  reckoning  to  be  used  to  ascertain  the  amount  due 
on  the  original  contract,  without  regard  to  the  settlement  made 
by  the  parties  on  August  26,  1850.  Verdict  for  plaintiff.  The 
defendant  excepted  to  the  rulings  and  instructions. 

J.  Crosby  t  for  the  defendant. 

8.  H.  Blake^  contra. 

By  Court,  Sheplet,  C.  J.  It  is  insisted  in  defense  that  the 
contract  made  on  November  30, 1847,  constitated  a  bailment, 
and  not  a  sale  of  the  property. 
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No  option  was  given  to  Morrill  upon  any  contingency  to 
return  it;  and  none  to  the  plaintiff  to  reclaim  it,  except  upon 
the  failure  of  Morrill  to  make  the  payment  or  to  retain  pos- 
session. The  contract  therefore  provided,  not  for  a  bailment, 
but  for  a  conditional  sale. 

It  is  also*  insisted  that  it  contained  a  warranty  by  the  plaintiff 
that  the  sheep  were  at  the  time  of  sale  *'  in  good  order  and  con- 
dition." 

It  was  not  signed  by  the  plaintiff.  The  engagements  were 
not  made  by  him,  but  to  him.  He  entered  into  no  warraniy. 
The  idea  is  presented  by  those  words  to  both  parties,  that  the 
sheep  were  in  that  condition;  and  that  is  equivalent  to  a  repre- 
sentation that  they  were.  It  being  regarded  as  a  representation 
made  by  him,  the  plaintiff  would  be  guilty  of  fraud  if  he  then 
knew  that  they  were  not  in  that  condition. 

The  jury  were  instructed  "  that  they  would  look  at  all  the 
evidence  and  see  if  Bryant  made  any  representations  to  Morrill 
that  were  untrue,  and  if  he  did,  although  Morrill  saw  the  sheep 
and  selected  them,  it  would  discharge  the  surety/' 

A  stureiy  can  not  be  discharged  on  the  ground  of  fraudulent 
representations  made  to  his  principal  except  when  that  princi- 
pal would  be.  The  plaintiff  could  not  in  law  be  considered  as 
conducting  fraudulently,  unless  he  knew  that  the  representa- 
tions were  false.  To  make  him  lose  his  security  because  his 
representations  were  untrue,  when  he  did  not  know  them  to  be 
so,  is  to  impose  upon  him  the  risk  of  a  warrantor. 

A  fraudulent  concealment  of  facts  from  his  principal  would 
not  necessarily  have  the  effect  to  discharge  the  surety;  while  he 
would  be  relieved  so  far  as  his  principal  would  be. 

A  concealment  which  entirely  discharges  a  surely  is  one 
of  facts  known  to  the  other  party  and  not  known  to  him,  and 
known  to  be  of  a  character  to  materially  increase  the  risk  beyond 
that  assumed  in  the  usual  course  of  business  of  that  kind,  hav- 
ing a  suitable  opportunity  to  make  them  known  to  the  surety. 

Respecting  these  matters,  the  instructions  were  too  favorable 
to  the  defendant. 

Three  indorsements  had  been  made  upon  the  contract  of  wool 
received  in  part  payment  after  the  time  when  the  payments 
should  have  been  made.  The  price  of  wool  might  have  been 
quite  different  at  the  times  when  it  was  delivered  and  when  it 
was  by  the  contract  to  be  delivered.  After  the  actual  delivery 
and  indorsement  of  it  the  principal  parties  agreed  upon  the 
amount  remaining  due  upon  the  contract,  and  that  was  indorsed 
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upon  the  back  of  it,  and  subecribed  by  Moiiill.  They  had  a 
right  to  adjust  the  matter  respecting  the  price  to  be  allowed  for 
the  wool  according  to  their  own  pleasure,  although  the  effect  of 
those  indorsements  might  be  different  from  what  they  would 
otherwise  have  been.  When  they  had  thus  made  an  adjustmoit, 
neither  party  could  be  relieved  from  it  without  proof  of  some 
error,  mistake,  or  fraud  in  making  it.  There  being  no  such 
proof,  the  jury  were  instructed  to  find  what  would  be  due  on 
the  contract  according  to  a  mode  of  reckoning  stated,  without 
regard  to  that  settlement  made  by  the  parties.  The  mode  pre- 
scribed was  less  favorable  to  the  defendant  than  the  adjustment. 
In  this  there  was  error,  and  for  this  cause  a  new  trial  must  be 
granted. 

As  the  same  questions  may  be  again  presented,  arising  out  at 
the  sale  of  property  from  Morrill  to  the  plaintiff  on  August  26, 
1850,  and  the  indorsements  upon  that  contract,  a  new  trial  may 
be  prevented  or  facilitated  by  an  opinion  upon  its  effect. 

It  is  in  form  an  absolute  sale  of  the  property  described. 
Parol  testimony  can  not  be  received  to  vaiy  it  and  give  to  it  the 
effect  of  a  mortgage.  There  is  nothing  found  in  it  stating  or 
indicating  that  the  property  or  the  price  of  it  was  received  in 
part  payment  of  the  contract  made  on  November  30, 1847.  It 
states  that  the  consideration  had  been  already  paid  by  the 
plaintiff  to  Morrill,  leaving  the  inference  that  it  was  a  trans- 
action having  no  connection  with  the  sale  or  x)ayment  for  the 
sheep. 

It  is  only  by  the  reception  of  parol  testimony  that  proof  can 
be  made  that  the  consideration  had  not  been  in  fact  paid  as  it 
purports  to  have  been.  The  contract  is  not  under  seal,  and 
there  can  be  no  legal  objection  to  the  admission  of  such  testi- 
mony. It  is  only  by  the  like  testimony  that  the  defendant  can 
prove  that  the  property,  or  the  agreed  price  of  it,  was  to  be  ap- 
plied in  payment  of  the  first  contract;  and  if  such  testimony  be 
admitted,  it  follows  that  it  must  be  to  prove  to  what  extent 
property  has  been  received  and  not  paid  for,  and  to  be  so  ap- 
plied. Such  testimony  may  be  received,  for  it  will  not  vary  the 
terms  of  the  written  contract.  A  surety,  by  such  testimony, 
can  not  claim  to  have  more  so  applied  than  his  principal  could. 
If  the  first  contract  were  otherwise  paid,  Morrill  could  not 
recover  by  virtue  of  the  last  payment  for  hay,  wheat,  or  oats, 
without  proof  of  their  delivery  to  the  plaintiff;  for  by  the  con- 
tract they  were  in  the  charge  and  at  the  risk  of  Morrill.  Parol 
testimony  might  also  be  vAoeived  zc  prove  that  the  property,  or 
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the  pricj  of  it»  reoeiyed  on  December  21, 1860,  ins  to  be  ap- 
plied in  payment  of  the  first  contract. 
Exceptions  sustained,  verdict  set  aside,  and  new  trial  granted. 

TsNinsY,  Bice,  and  Hathawat,  JJ.,  concurred. 


SUBBTT  or  PgaOHASSB  CAN  NOT  OBTAIN    RbLIEV  ON  GbOUND  OV  FkAUD 

In  sale  nnleas  it  appear  that  hia  principal  and  the  Tendor  have  oombined  to 
defraad  him:  Brown  ▼.  Wright^  18  Am.  ]>ec.  100. 

Miskefbbsentations  bt  Skllbr  do  not  VrriATS  Salk  nnleas  he  knew 
their  untruth:  Staines  v.  Shore,  55  Am.  Dec  492,  and  note;  but  see  Mitchell  ▼. 
Zimmerman,  51  Id.  717;  Munroe  v.  PrxUheU,  50  Id.  2a3. 

Fbaudulknt  Concbalmxnts,  Qensrallt:  See  Baher  v.  Seahomy  65  Am. 
Deo.  724;  HaynU  v.  HaU^  42  Id.  427;  MitckeU  v.  Zimmerman,  51  Id.  717» 
IfigrfMtm  v.  MorgcM,  40  Id.  626,  and  note;  Smith  v.  BecUty,  Id.  434. 

Pasties  to  Settlbiisnt  can  not  Claim  Moss  than  Ssttlkmsnt  Gavb 
Thxm,  nnleas  they  were  overreached  by  fraud,  miurepreaentation,  concealment, 
or  mistake:  Murrtl  v.  Murrel,  49  Am.  Dec.  664;  and  where  an  account  has 
been  settled,  a  balance  struck,  and  security  given  for  its  payment,  a  party 
complaining  of  fraud  or  mistake  must  allege  it  specifically,  and  prove  tha 
allegation  before  a  court  will  allow  him  to  unravel  the  account:  Langdon  v« 
Roane,  41  Id.  60,  and  see  cases  cited  in  note. 

Vendor's  Liabilitt  fob  Fbaitd  where  there  is  No  Wabrantt:  Sea 
BarUiolomew  v.  Buthndl,  52  Am.  Dec.  338,  and  cases  cited  in  note. 

Deed  Absolute  on  its  Face  may  be  Shown  bt  Parol  to  be  Mort- 
gage: Hall  V.  SaviU,  54  Am.  Dec.  4/15,  and  note.  The  principal  case  was  cited 
in  Beed  v.  Seed,  71  Me.  158,  on  the  point  that  parol  testimony  was  not  admis- 
sible to  show  that  a  deed  in  terms  absolute  was  intended  only  as  security  for 
a  debt. 

Consideration   may  be  Explained,  Contradicted,  or   Rebutted  bt 
Parol  when  and  when  not:  See  Swc^fford  v.   Whipple^  54  Am.  Deo.  498^ 
West  V.  Kellp,  Id.  192;  Groves  v.  Steel,  46  Id.  551,  and  note;  BurUlgk  v.  Cqf^ 
fin,  53  Id.  236. 


Smith  v.  Stanlbt. 

(37  MaZMS,  U.] 

Where  Grantee  or  Land  Executes  Mortgage  thxrxof  at  Tms  Ha 
Takes  his  Deed,  to  secure  the  payment  of  the  purchase  money,  he  has 
but  an  instantaneous  seisiu,  which  does  not  entitle  his  wife  to  dower; 
and  she  has  no  different  rights  in  case  the  mortgage  is  made  to  a  third 
person,  who  pays  the  consideration  in  pursuance  of  a  previous  agreement 
between  the  parties. 

Mortgage  can  be  Discharged  Only  by  Payment  in  Fact  or  by  the  re- 
lease of  the  mortgagee. 

Where  Mortgagee  Releases  Land  from  Mortgage  given  by  the  mortga- 
gor, at  tho  time  when  he  took  the  conveyance,  to  secure  the  purchase 
money,  the  mortgagor's  seisin  has  effect  by  relation  from  the  time  of  ths 
execution  of  the  original  deed,  and  his  wife  will  be  dowable  therein. 
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Writ  of  dower.  In  1831  the  plaintiff  was  lawfully  .married  to 
Jotham  Smith,  who  died  in  1860.  In  1833  one  Eastman  con- 
veyed the  land  in  which  the  plaintiff  claims  dower  to  Jotham 
Smith,  and  at  the  same  time  the  latter  conveyed  the  premises  in 
mortgage  to  Stanley,  one  of  the  defendants,  who  furnished  the 
consideration  for  the  deed  from  Eastman.  In  1838  Jotham 
Smith  and  Stanley  executed  a  deed  of  one  half  of  the  premises 
to  William  Smith,  and  in  this  deed  Stanley  relinquished  all  his 
interest  in  the  premises  by  virtue  of  the  mortgage.  At  the  same 
time  Jotham  and  William  Smith  gave  a  joint  mortgage  of  the 
premises  to  Stanley  to  secure  the  amount  then  due  to  him. 
Subsequently  Stanley  sued  out  a  writ  of  entry,  the  mortgage 
not  having  been  paid,  and  thereby  obtained  possession  of  the 
premises,  which  he  held  at  the  time  of  the  suing  out  of  the  writ. 

B.  Ooodenow,  for  the  demandant. 

WhUcomb^  for  the  defendants. 

By  Court,  Hathaway,  J.  If  a  grantee  of  land,  at  the  time 
when  he  receives  his  deed,  execute  a  mortgage  of  the  same 
premises  to  his  grantor  to  secure  the  pa3rment  of  the  purchase 
money,  he  has  but  an  instantaneous  seisin,  by  virtue  of  which 
liis  wife  does  not  acquire  a  light  of  dower;  nor  are  her  rights  as 
to  dower  in  such  case  any  different  if  the  mortgage  be  made  to  a 
third  person,  who  paid  the  consideration  in  pursuance  of  a  pre- 
vious  arrangement  between  the  parties:  Ham  v.  Ham^  U  Me. 
851;  Stow  V.  Tifft,  15  Johns.  458  [8  Am.  Dec.  266]. 

Nothing  but  payment  in  fact  or  the  release  of  the  mortgagee 
will  discharge  a  mortgage:  (7roa&t/  v.  Chase,  17  Me.  869. 
*  When  Stanley  joined  Jotham  Smith  in  the  deed  to  William 
of  one  half  of  the  premises  mortgaged  to  him,  and  released  all 
his  interest  therein,  the  mortgage  of  that  half  was  thereby  dis- 
charged, and  Jotham's  seisin  thereof  had  effect  by  relation  from 
the  time  of  the  execution  of  the  original  deed  from  Eastman, 
and  the  demandant  became  dowable  of  that  half  of  the  land; 
but  Stanley  released  only  one  half  of  the  land  mortgaged;  he 
received  no  payment  in  fact  of  the  debt  secured  by  the  mortgage 
of  the  other  half,  except  by  the  land;  and  the  result  is,  that  the 
demandant  is  entitled  to  judgment  for  her  dower  in  one  undi- 
vided half  of  the  premises,  and  no  more. 

Defaulted  as  agreed  by  the  parties. 

Judgment  for  dower  in  one  moiety. 

Sheplet,  C.  J.,  and  Howard,  Eice,  and  OumNOy  JJ.,  oon* 

ourred. 


J 
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Wm  HA8  No  Bight  of  Doweb  in  Land  Pubchasxd  bt  Husband  and 
MoBTOAGED  Baok  oontemporaneonsly  by  the  husband  and  wife  to  the  grantor 
to  Becnre  payment  of  the  purchase  money:  Edava  y.  Leprttrty  66  Am.  Dec. 
266. 

Widow  is  not  Entitlbd  to  Doweb  whebs  Husband  Mobtoaoes  Land, 
or  conveys  it  to  trustees  to  secore  the  parchase  money:  See  WheaUey*s  ffeir$ 
V.  CcUhoun^  37  Am.  Dec  654,  note  659,  where  other  cases  are  collected. 

Release  ov  Debt  Sectubed  bt  Moetgagb  is  Release  or  Mobtoage: 
See  87mih  ▼.  DureU,  41  Am.  Dec.  732,  note  733,  where  other  cases  are  col- 
lected. 


Chapman  v.  Twitohell. 

[37  Maihx.  69.] 

Adiobsions  or  Thibd  Person  are  Admissible  in  Evidence  against  the 
party  who  has  expressly  referred  another  to  him  for  information  in  regard 
to  an  uncertain  or  disputed  fact.  'The  party  is  l)onnd,  in  such  cases,  by 
the  declarations  of  the  person  referred  to,  in  the  same  manner  and  to  the 
same  extent  as  if  they  were  made  by  himself. 

Traditionary  Evidence  is  Inadmissible  to  Pbove  Boundary  or  Private 
Estate,  when  not  identical  with  one  of  a  public  nature. 

Diagrams  or  Declarations  of  Deceased  Person  can  not  be  Admitted 
IN  Evidence  for  the  purpose  of  proving  the  limits  or  boundaries  of  lots, 
between  individuals,  where  he  was  never  the  owner  or  possessor  of  the 
lots. 

Trespass  quare  clausum  /regit  for  cutting  down  and  carrying 
away  pine  trees.  The  cutting  was  admitted,  and  the  question 
was  one  of  boundary.  The  defendant  introduced  one  Walker, 
who  testified  that  he  requested  the  plaintiff  to  show  him  where 
the  north-east  corner  of  the  land  was;  that  the  plaintiff  told  him 
that  Twitchell  could  show  him  where  the  comer  was;  that 
Twitchell  went  and  showed  the  comer,  and  the  wbite-pine 
stump  which  was  claimed  as  the  comer  by  the  defendant.  Thia 
evidence  was  admitted  over  the  objection  of  the  plaintiff.  The 
plaintiff,  having  proved  that  one  Joseph  Twitchell,  long  since 
dead,  was  the  surveyor  who  originally  ran  the  lines  in  the  town 
of  Bethel,  in  which  the  lot  in  question  was  situated;  that  said 
Joseph  Twitchell  was  the  father  of  Eli  Twitchell,  who  was  also 
long  since  deceased;  and  that  said  Eli  had  been  the  keeper  of 
the  records  of  the  town  of  Bethel — ^introduced  as  a  witness  one 
M.  B.  Bartlett.  A  plan  was  exhibited  to  this  witness  having 
upon  it  this  certificate:  "  This  plan  is  the  original  one  taken  by 
Captain  Joseph  Twitchell,  it  being  the  first  plan  of  the  town  of 
Bethel.  Eli  Twitchell."  The  witness  said  he  believed  this  to 
be  the  plan  he  had  seen  in  the  possession  of  Eli  Twitchell.     He 
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knew  the  signature  to  be  the  handwriting  of  said  Eli^  and  had 
often  seen  him  consulting  this  plan  at  the  town  clerk's  office  in 
Bethel.  The  plaintiff  then  offered  to  introduce  the  plan,  but  it 
was  objected  to  by  the  defendant  and  excluded  by  the  court. 
There  was  a  verdict  for  the  defendant,  and  the  plaintiff  excepted 

Shepley  and  Dana,  for  the  plaintiff. 

JUay,  for  the  defendant. 

By  Court,  Wells,  J.     The  question  between  the  parties  was, 
how  far  eastward  lot  numbered  eighteen  extended.    The  defend- 
ant contended  that  one  of  its  eastern  bounds  was  a  white-pine 
etump.    James  Walker,  introduced  by  the  defendant,  testified 
that  he  and  others  went  to  the  plaintiff,  and  asked  him  to  show 
the  north-east  corner  of  the  land  bounded;  that  he  said  Twitch- 
ell could  show  them  where  the  comer  was;   that  Twitchell 
went  and  showed  them  the  comer  and  the  white-pine  stump. 
It  does  not  appear  by  the  exceptions  whether  Twitchell  was 
the  defendant,  or  some  other  person,  but  it  is  said  in  argument 
that  he  was  not  the  defendant.     Twitchell  made  no  declaration 
that  what  he  pointed  out  was  the  boundaiy.     It  is  not  stated 
that  he  said  anything,  but  it  may  be  implied  that  he  was  not 
entirely  silent  while  he  performed  the  acts.     The  language  of 
the  plaintiff  would  indicate  that  confidence  could  be  reposed 
in  the  knowledge  and  fidelity  of  Twitchell.     If  Twitchell  had 
gone  with  Walker  and  had  pointed  out  the  boundaiy,  and  the 
information  concerning  what  he  did  had  been  communicated 
to  the  plaintiff,  who  should  admit  the  accuracy  of  Twitchell,  no 
doubt  could  exist  that  such  an  admission  could  be  legally  re- 
ceived in  evidence.     What  the  plaintiff  did  say  is  equivalent  to 
admission  that  Twitchell  knew  the  boundary,  and  would  point 
it  out  truly.     An  admission  that  one  will  perform  an  act  cor- 
rectly is  very  nearly  allied  to  an  admission  that  it  has  been  so 
done,  after  it  has  taken  place. 

The  admissions  of  a  third  person  are  receivable  in  evidence 
against  the  party  who  has  expressly  referred  another  to  him  for 
information  in  regard  to  an  uncertain  or  disputed  fact.  In  such 
cases  the  party  is  bound  by  the  declarations  of  the  person  re- 
ferred to,  in  the  same  manner  and  to  the  same  extent  as  if 
they  were  made  by  himself:  1  Greenl.  Ev.,  sec.  182;  WiUiarnM 
V.  Innes,  1  Camp.  364. 

In  the  present  case  the  conversation  was  between  the  plaintiff 
and  the  witness  Walker.  But  it  is  to  be  regarded  as  an  admis- 
sion, and  on  this  principle  it  is  to  be  received,  although  not 
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made  to  the  paHy  to  the  suit:  Brock  r.  Kent,  1  Camp.  866,  in 
note. 

The  testimony  of  the  acts  of  Twitchell  was  properly  admitted. 
The  estimate  of  timber  west  of  the  white-pine  stomp,  and  the 
certificates  of  it,  do  not  appear  to  have  any  bearing  upon  the 
question  at  issue;  they  are  immaterial  facts,  and  could  not  in 
any  manner  have  prejudiced  the  rights  of  the  plaintiff. 

The  authenticity  of  the  plan  offered  in  evidence  by  the  plaint- 
iff could  not  be  established  by  the  declarations  of  Eli  Twitchell. 
The  fact  that  he  had  long  since  died  would  not  authorize  their 
reception  any  more  than  the  declarations  of  deceased  witnesses 
in  ordinary  cases.  Assuming  that  the  plan,  which  is  not  ex- 
hibited with  the  papers  in  the  case,  purport49  to  delineate  the 
lines  of  the  several  lots  in  Bethel,  and  that  the  certificate  of  Eli 
Twitchell  made  upon  it  is  an  afiGbrmation  of  their  correctness,  it 
could  not  be  regarded  as  legally  admissible.  Traditionary  evi- 
dence may  be  admissible  in  relation  to  the  boundaries  of  par- 
ishes, manors,  and  the  like,  which  are  of  public  interest,  and 
generally  of  remote  antiquity,  bat  it  is  inadmissible  for  the  pur- 
pose of  proving  the  boundary  of  a  private  estate  when  not 
identical  with  one  of  a  public  nature:  1  Greenl.  Ev.,  sec.  146. 
It  would  be  a  new  element  in  the  law  of  evidence  to  admit  the 
diagrams  or  declarations  of  deceased  persons  for  the  purpose  of 
proving  the  limits  or  boundaries  of  lots  between  individuals, 
when  those  persons  were  never  the  owners  or  possessors  of  them. 

Exceptions  overruled. 

Sheflet,  C.  J.,  and  TsmnET,  Biob,  and  Appuetok,  JJ.,  con- 
curred. 


Declarations  or  Thibd  Pxrsons,  Admissibility  ov:  See  Lyon  v.  Boll' 
wg,  48  Am.  Deo.  122,  note  129;  StovaU  v.  Farmer^  and  if.  Bank,  47  Id.  85; 
Padgett  v.  Lawrence,  40  Id.  232;  Craig  v.  Craig,  24  Id.  390,  note  395,  where 
other  cases  are  collected.  The  principal  case  is  cited  in  Boaenbury  v.  AngeU, 
6  Mich.  521,  as  one  of  two  American  cases  decided  since  the  publication  ol 
Oreenleaf  on  Evidence,  in  which  section  182  of  that  work  is  quoted  with  ap- 
probation. 


Babtlett  v.  Blask 

[37  Hahtx.  124.] 
BuBDiv  OT  Pbovino  Fbaud  is  upon  Party  CHABonra  It. 

DiLIVEBT  0#  ChATTIL  TO  VXNDEX  BEFORE   SkIZUBB  THXBBOV  UNBXB  BS* 

■ounoK  against  the  vendor  is  sufficient  to  vest  title  in  the  vendee  M 
against  the  creditor  levying  the  execution. 
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IXBOLTXVCT  or  VXSDOK  AT  TUfX  OF  SaI<I  OW  UHflJIlSUUD  GHATTKEi^   Mid 

his  tratmg  it  after  the  sale  as  if  it  were  his  own,  do  not  fnmiah  canem- 
siTe  proof  that  the  sale  was  frandnlent,  althoo^  they  would  be  strong 
indications  of  frand  if  unexplained. 
GL4U8K  IN  Bill  of  Salb  of  UNFnnsmED  Charxl  allowing  the  ▼endee 
the  right  to  take  the  same  at  will  does  not  aothoriae  the  Tcndee,  mt  fak 
election,  to  repudiate  the  contract  and  annnl  the  sale. 

TBESPA88  against  a  deputy  sheriff- for  taking  the  plaintiff's 
wagon.    The  facts  are  stated  in  the  opinion. 

L.  Whitman,  for  the  defendant. 

BarUeU,  pro  se. 

"Bj  Conrt,  Sheflet,  C.  J.  The  snit  is  trespass  for  a  -ww^gon. 
The  plaintiff  claims  title  bj  porchase  from  John  G.  Bofaiiison, 
by  bill  of  sale  bearing  date  on  Jnne  1, 1853.  The  defendant,  as 
a  deputy  of  the  sheriff,  seized  and  sold  it  as  the  property  of 
Robinson,  on  July  30, 1853,  by  yirtae  of  an  execution  issued  on 
a  judgment  recoyered  in  1851  by  Ebenezer  0.  Shackley  against 
Robinson.  The  description  of  the  property  in  the  bill  of  sale  is, 
*'  one  new  side-spring  wagon-wood,  including  the  running  gear 
and  the  irons  for  the  same;  and  the  said  Robinson  agrees  to 
iron,  paint,  and  trim  the  wagon,  and  put  it  in  good  complete 
running  order  in  July  next."  The  plaintiff  appears  to  hare 
paid  by  delivering  up  a  note  and  discharging  an  account  against 
Robinson. 

The  objections  made  to  the  plaintiff's  title  are,  that  there  was 
no  sufficient  deliveiy ,  and  that  the  sale  was  fraudulent  as  against 
creditors.  There  does  not  appear  to  have  been  any  deliyeiy 
when  the  bill  of  sale  was  made. 

Robinson  testifies  that  on  June  25th  he  delivered  part  of  the 
property  to  the  plaintiff,  who  accepted  it;  and  that  about  ten 
days  afterwards  he  met  him  in  the  highway,  when  he  was  carry- 
ing the  other  part  tp  him,  and  was  directed  by  him  to  leave  it 
with  the  first  part,  which  had  been  previously  left  in  the  shop  of 
Joshua  B.  Stuart  to  be  ironed;  and  that  he  did  so.  This  was  a 
sufficient  delivery  to  vest  the  title  in  the  plaintiff  before  the 
seizure  on  execution. 

The  elements  of  fraud  principally  relied  upon  are,  the  insolv- 
ency of  Robinson;  his  treatment  of  the  property  as  his  own  after 
the  sale;  its  sale  in  an  unfinished  state;  and  a  clause  in  the  bill 
of  sale  allowing  the  plaintiff  "the  right  to  take  the  same  at 
will." 

The  case  presented  does  not  apjiear  to  be  one  in  which  the 
owner  of  property,  being  about  to  fail  or  to  become  known  to 


1868J  GuBNET  V.  Tufts.  777 

be  embanasaedy  finds  it  oonyenient  to  dispose  of  his  property  to 
preTent  its  attachment  or  seizure  by  his  creditors.  So  far  as  the 
condition  of  Bobinson  is  disclosed,  it  would  rather  appear  that 
he  had  been  insolvent,  and  known  to  be  so,  before  he  commenced 
to  make  the  wagon.  When  a  person  known  to  be  insolvent  pro- 
ceeds to  mannfactore  an  article,  and  to  sell  it  in  an  incomplete 
state  to  a  favored  creditor  in  payment  of  a  debt  due,  the  indi- 
cation of  fraud  is  not  so  strong  as  it  would  have  been  if  he  had 
continued  in  credit  until  he  found  it  failing,  and  himself  under 
the  necessity  of  making  a  disposition  of  his  property  to  prevent 
its  attachment  or  seizure. 

Robinson's  treatment  of  the  property  after  the  sale  as  if  it 
were  his  own  would  have  been  a  strong  indication  of  fraud  if 
not  explained.  By  the  contract  he  was  to  have  the  wagon  fin- 
ished, and  the  plaintiff  was  to  make  advances  to  him  for  that 
purpose,  but  was  not  to  pay  the  bUls  to  those  employed.  Bob- 
inson's  engagements  to  pay  from  his  own  resources  the  black- 
smith and  painter  do  not  appear  to  have  been  inconsistent  with 
the  contract  and  the  sale  of  the  unfinished  materials.  The  right 
of  the  plaintiff  to  take  the  wagon  at  pleasure  might  be  inserted 
to  enable  him  to  avoid  a  loss  in  case  Bobinson  should  fail  to 
have  it  finished  properly,  or  in  case  any  of  his  creditors  should 
attempt  to  take  it  before  it  was  finished.  It  does  not  authorize 
such  a  construction  of  the  contract  as  would  allow  the  plaintiff, 
at  his  election,  to  repudiate  the  contract  and  annul  the  sale. 
The  burden  of  proof  to  establish  the  alleged  fraud  is  upon  the 
defendant,  and  it  is  not  sufficient  to  raise  suspicions. 

Defendant  defaulted. 

HowABD,  BioB,  Hathaway,  and  GumNO,  JJ.,  concurred, 


DxuvxBT,  What  Suiucixnt  to  Pass  Title:  See  Measer  v.  Woodman^  61 
Am.  Deo.  241,  note  248,  where  other  cases  are  ooUeoted. 

BuBDBM  ov  Fbovino  Fbaud  IS  ON  Pabtt  Allboino  It:  Briicoe  v.  Brth 
mamgh^  40  Am.  Deo.  108,  note  120,  where  other  oases  aie  oolleoted. 


GxTBNET  V.  Tufts. 

(37  Mazmb.  130.] 

1Caoi8Xbatb*8  Wah&ant  or  Gomhitment  must  oh  m  Face  Show  his 
AiTTHOBiTT  to  oomoiit,  in  order  to  justify  the  officer  who  exeoates  it. 

OmxiKB  WILL  BE  Pbotboted  IK  Obetino  Pbeoept  Sowioiemt  or  Ponv 
OF  FoBM  and  iasned  by  a  oonrt  or  magistrate  having  jmrisdiotion  of  tkt 
•abjeet-matter. 
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Whski  Wabbaut  Shows  that  Maoistratb  had  No  Jubibdiotiov  ower 
the  penon  or  over  the  offense,  the  officer  it  not  oUxged  to  make  aerviee 
of  it;  and  in  doing  bo,  he  beoomee  a  trespasser. 

Maoistbatb  has  No  AuTHOBirr  to  Obdeb  Ottendsk  to  bb  IiiPBjaomB 
until  he  pay  a  fine  or  be  otherwise  discharged  by  dne  course  of  law,  in  a 
case  where  the  hw  only  anthorizes  the  magistrate  to  sentence  the  offander 
to  stand  committed  for  thirty  days  in  default  of  payment  of  the  fine. 

OmcBB  IS  hot  Pboteotxd  bt  Pbocbss  on  Fagb  of  Which  It  Affxabb 
that  the  person  held  under  it  was  never  arrested  or  arraigned;  that  ha 
never  pleaded  to  any  complaint,  nor  suffered  a  de&mlt;  and  that  no  proof 
of  his  guilt  had  been  offered  nor  any  trial  been  had. 

Wbit  de  homine  replegiando.    The  opinion  states  the  case. 
Shepley  and  HayeSy  for  the  plaintiff. 
WUkinson,  for  the  defendant. 

By  Oonrt,  Apflbton,  J.  The  writ  of  personal  replevin  is 
giyen  by  revised  statates,  chapter  142,  to  any  one  impiiBoned, 
restrained  of  liberty,  or  held  in  duress,  for  the  porpose  of  test- 
ing the  legality  of  such  imprisonment,  restraint  of  liberty,  or 
duress,  and  if  proved  to  be  illegal,  the  plaintiff  is  entitled  to 
his  discharge  and  to  his  costs. 

The  defendant  justifies  the  arrest  of  the  plaintiff,  as  a  con* 
stable,  by  virtue  of  a  warrant  issued  by  the  police  judge  of  Saoo 
against  him;  and  the  question  is,  whether  such  judge  had  juris- 
diction over  the  subject-matter  of  the  complaint  set  forth 
therein,  and  over  the  person  of  the  plaintiff,  or  whether  a  want 
of  jurisdiction  in  those  respects,  or  either  of  them,  is  apparent 
on  the  face  of  the  proceedings. 

The  warrant  must  on  its  face  show  the  magistrate's  authoriiy 
to  commit,  for  no  presumptions  are  to  be  made  in  &vor  of  his 
jurisdiction.  However  important  it  may  be  that  an  officer 
should  be  protected,  it  should  never  be  forgotten  that  the  citizen 
has  his  rights,  and  that  they  are  rights  under  the  law  and  en- 
titled to  its  protection.  When  an  officer  acts  under  the  au- 
thority of  a  magistrate  having  jurisdiction,  and  that  fact  ia 
disclosed  on  the  face  of  his  precept,  he  should  not  be  held 
responsible  for  the  previous  omissions  of  such  magistrate.  He 
should  not  be  required  to  ascertain  or  determine  the  validity  of 
prior  proceedings,  or  to  look  beyond  the  command  of  his  pre- 
cept. But  if  the  magistrate  issues  precepts  or  orders  arrests  for 
acts  not  known  to  the  law  as  offenses;  if  he  imposes  illegal 
punishments,  as  if  he  commands  a  plain  and  obvious  violation 
of  the  law,  he  can,  when  thus  transcending  the  bounds  of  his 
authorily,  afford  no  more  protection  to  an  officer  than  could  one 
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not  a  magistrate.  "If  a  warrant/'  says  Beeve,  0.  J.,  in  Chni' 
man  y.  Bayrrumd,  1  Gonn.  45  [6  Am.  Dec.  200],  "  which  is  against 
law  be  granted,  such  as  no  justice  of  the  peace  or  other  magis- 
trate, high  or  low,  has  power  to  issue,  the  justice  who  issues 
and  the  officer  who  executes  it  are  liable  in  an  action  of  trespass. 
"When  there  is  a  want  of  jurisdiction  over  the  person,  as  in  the 
MarshcUsea  Case,  10  Go.  70,  or  over  the  cause,  as  if  a  justice 
should  tiy  a  man  for  murder,  or  over  the  process,  as  in  the  case 
ruled  from  Hobart,  it  is  the  same  as  though  there  was  no  court. 
It  is  coram  non  judice."  It  may  be  difficult  in  all  cases  to  dis- 
tinguish between  those  cases  where  the  acts  of  an  officer  are 
justified  by  his  precept  and  those  in  which  they  are  not,  but  the 
distinction  none  the  less  exists. 

If  precepts  sufficient  in  point  of  form  are  issued  by  a  court  or 
magistrate  having  jurisdiction  of  the  subject-matter,  the  officer 
will  be  protected:  Sandford  v.  Nichols,  13  Mass.  285  [7  Am. 
Dec.  151].  Erroneous  process  is  the  act  of  the  court;  and  when 
set  aside,  a  party  may  justify  under  it:  Blanchard  v.  Qoss,  2  N. 
H.  491.  ''  Those  defects  in  the  process  which  are  amendable  and 
which  do  not  render  the  process  absolutely  void,  although  ap- 
parent on  its  face,  do  not  render  the  officer  or  party  liable.  It 
is  only  jurisdictional  defects,  and  such  as  can  not  be  amended, 
which  render  the  officer  liable,  when  they  are  apparent  on  the 
face  of  the  process: "  Pey-  Willard,  J.,  in  DominickY.  Eacher,  8 
Barb.  17;  Harrington  v.  People,  6  Barb.  607.  In  HoxMen  v. 
Smiih,  14  Ad.  &  El.,  N.  S.,  852,  Patterson,  J.,  in  reference  to 
the  liability  of  the  magistrate  by  whom  process  has  been  issued, 
where  he  had  no  jurisdiction,  says:  ''  Here  the  facts  of  the  case 
which  were  before  the  defendant,  and  which  could  not  be  un- 
known to  him,  showed  that  he  had  not  jurisdiction;  and  his 
mistaking  the  law  as  applied  to  these  facts  can  not  give  prima 
facie  jurisdiction,  or  the  substance  of  any."  The  warrant  may 
have  been  issued  without  complaint  or  previous  process;  it  may 
be  defective  in  form,  and  liable  to  abatement;  it  may  have  been 
fraudulently  obtained,  and  may  be  void  so  far  as  regards  the 
complainant  or  the  magistrate;  and  they  may  both  be  liable  to 
the  party  injured;  yet  if  the  warrant  is  legal  on  its  face,  and 
shows  an  apparent  jurisdiction,  the  officer  will  be  protected  when 
acting  in  obedience  to  his  precept:  State  v.  Weed,  21  N.  H.  268 
[53  Am.  Deo.  188  J.  But  when  the  warrant  shows  that  the  mag** 
istrate  had  no  jurisdiction  over  the  person  or  over  the  offense, 
the  officer  is  not  obliged  to  make  service;  and  in  so  doing,  he 
becomes  a  trespasser:  Pearce  v.  Atwood,  13  Mass  344. 
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The  warrant  of  commitment  under  which  the  defendant  justi- 
fies, after  reciting  the  substance  of  the  complaint,  proceeds  as 
follows:  ''And  a  search  warrant  was  issued  upon  said  complaint 
on  said  eleventh  day  of  July,  and  on  said  day  was  returned  to 
said  court  by  Thomas  P.  Tufts,  one  of  the  constables  of  said 
town  of  Saco,  to  whom  it  had  been  committed  for  service,  with 
a  return  thereon,  certifying  that  he  had  seized  certain  spiritaons 
and  intoxicating  liquors,  and  forthwith  summoned  John  Qur- 
ney,  the  owner  or  keeper  thereof,  by  reading  the  warrant  to 
him  in  his  presence  and  hearing,  and  the  said  John  Gwcnej  did 
not  appear  and  show  cause  why  said  liquors  should  not  be  de- 
stroyed and  he  be  adjudged  and  held  to  pay  a  fine  and  costs, 
and  did  not  appear  or  claim  said  liquors.     And  said  John  Gur- 
^^J9  hy  the  consideration  of  said  court,  is  sentenced  to  pay  a 
fine  to  the  use  of  said  Saco  of  twenty  dollars  and  costs  of  prose- 
cution, taxed  at  four  dollars  and  ten  cents,  and  stand  commit- 
ted until  the  same  be  paid."    The  warrant  further  orders  the 
destruction  of  the  liquors  and  the  commitment  cf  Gurney  to 
jail,  and  that  the  keeper  of  said  jail  should  keep  him  ''until  he 
performs  said  sentence,  or  be  otherwise  discharged  by  due 
course  of  law."    The  imprisonment  of  the  plaintiff  is  required 
to  be  until  he  perform  said  sentence,  or  be  otherwise  discharged 
by  due  course  of  law.    The  magistrate  had  clearly  no  authority, 
even  if  he  had  jurisdiction  of  the  person,  to  impose  any  such 
sentence,  or  to  commit  for  a  failure  to  comply  therewith.     By 
the  act  of  June  2,  1851,  c.  211,  sec.  11,  the  magistrate  is  only 
authorized  to  sentence  the  owner  or  keeper  of  liquors  to  "  stand 
committed  for  thirty  days  in  default  of  payment,  if  in  the  opin- 
ion of  the  court  said  liquors  shall  haye  been  kept  or  deposited 
for  the  purposes  of  sale."    In  Bobaon  v.  Spearman,  3  Bam.  k 
Aid.  493,  which  was  an  action  of  trespass  against  the  magis- 
trate, the  commitment  of  the  plaintiff  was  until  he  should  pay 
the  sum  due,  and  legal  and  accustomed  fees,  or  until  he  should 
otherwise  be  discharged  by  due  course  of  law.     The  magistrate, 
by  the  statute  under  which  he  acted,  was  empowered  only  to 
commit  for  three  months,  unless  the  money  be  sooner  paid.  "  I 
am  of  opinion,"  says  Abbott,  0.  J.,  "that  the  warrant  in  this 
case  was  illegal,  not  being  such  as  the  justice  had  authority  to 
make.    It  was  his  duty  to  have  pursued  the  words  of  the  stat- 
ute.   If  he  had  so  done,  it  would  have  given  the  party  com- 
mitted the  option  either  of  paying  the  money,  or  staying  three 
months  in  prison  and  being  thereby  altogether  discharged  from 
the  payment.    This  warrant  is  for  his  imprisonment  till  lie 
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ehall  pay  the  money,  and  depnTes  the  party  of  that  advantage. 
The  difference  is  a  most  material  one,  and  it  gives  the  party 
committed  a  right  of  action  against  the  magistrate."  This  de- 
cision would  be  directly  in  point  were  the  suit  against  the 
magistrate  instdBd  of  the  ofScer. 

The  plaintiff  in  this  case  was  never  arrested.  He  was  never 
arraigned,  nor  has  he  ever  pleaded  to  any  complaint.  He  has 
never  suffered  a  default.  No  proof  of  his  guilt  has  been  offered, 
nor  has  any  trial  been  had.  The  plaintiff  has  been  summoned 
to  appear  before  the  magistrate  who  received  the  complaint,  and 
not  appearing,  he  has  been  sentenced  without  any  trial  or  adjudi- 
cation of  his  guilt.  His  presence  is  expressly  negatived.  No 
authority  over  the  person  is  shown.  The  sentence  imposed  is 
one  not  authorized  by  the  statute,  and  if  it  were,  it  would  be  in 
contravention  of  the  bill  of  rights,  which  gives  to  every  citizen 
the  right  *'  to  have  a  speedy,  public,  and  impartial  trial."  So 
far  as  the  authority  of  the  magistrate  is  concerned,  the  sentence 
might  as  legally  have  been  to  perpetual  imprisonment  as  in  the 
present  form.  All  this  is  apparent  on  the  face  of  the  process, 
and  is  thus  brought  home  to  the  knowledge  of  the  officer.  In 
Savacool  v.  Boughton,  6  Wend.  170  [21  Am.  Dec.  181],  it  was 
held  by  Marcy,  J.,  after  a  full  and  careful  examination  of  the 
authorities,  ''  that  if  a  mere  ministerial  officer  execute  any  pro- 
cess, upon  the  face  of  which  it  appears  that  the  court  which 
issued  it  had  not  jurisdiction  of  the  subject-matter,  or  of  the 
person  against  whom  it  is  directed,  such  process  will  afford  him 
no  protection  for  acts  done  under  it."  The  same  doctrines  were 
affirmed  in  ChurchiU  y.  ChurchiU,  12  Yt.  661. 

Defendant  defaulted. 

TsmiBY,  J.,  concurred.  Shkflet,  0.  J.,  and  Howabd,  J.,  con- 
curred in  the  result. 

Oftioek  is  Pbotected  bt  Pbocxss,  though  It  is  Voidaiilb  vob  Ibbio- 
ulabitt:  State  v.  MeNaUy^  66  Am.  Deo.  650,  note  655,  where  other  caset 
are  collected. 

Test  to  Bxtssmike  whether  Pbooess  is  Void  ob  not:  See  Byen  ▼. 
Fovder,  54  Am.  Dec  271. 

OvncEB  Sebvino  Pbogess,  when  Pboteoted;  See  State  ▼.  Wted^  6S 
Am.  Deo.  188,  note  202,  where  other  ouea  are  ooUeoted. 
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[87  MAm,  166.] 
IAQI8L4TUBB  HAT    BbOULATB  BT    LaW  SaLB  Gf  AnT   AbTIOMI  tiw 

which  would  be  detrimeDtal  to  the  moraLs  of  the  feople. 

Fbom  Appkllant  Ssxkino  Trial  bt  Jubt  Nothino  Mo&b  thav  BsAaov- 
ABLB  Sboubitt  for  his  appearance  can  be  rightfolly  reqoired  In  a  crim- 
inal prosecution. 

Appeal  in  Itself  Legal  and  Cobbbct  is  not  Invalidated  by  the  fad 
that  the  magistrate  who  granted  it  compelled  the  appellant  to  give  bond 
for  his  appearance  in  an  amount  greater  than  could  be  lawfully  required 
of  him.  The  law  will  in  such  case  afford  a  remedy  for  the  unlawfol  ae( 
of  the  magistrate,  but  the  appeal  will  still  be  valid. 

Aor  Imposino  Doublb  Penalty  upon  Onb  Who  Appeals,  in  case  he  is 
convicted  by  a  jury  in  the  appellate  court,  is  unconstitutionaL  But  the 
appellate  court  may,  after  conviction  by  the  jury,  impose  the  single  pen- 
alty, where  such  penalty  appears  to  be  appropriate,  and  the  law  does  not 
state  by  what  tribunal  it  may  be  imposed. 

Pbobeodtioh  under  the  act  of  1851,  for  the  supprefision  of 
drinkiBg-houses  and  tippling-shops.  The  sixth  section  of  the 
act  provided,  among  other  things,  that  **  if  any  person  shall  daim 
an  appeal  from  a  judgment  rendered  against  him,  by  any  judge 
or  justice,  on  the  trial  of  such  action  or  complaint,  he  shall, 
before  the  appeal  shall  be  allowed,  recognize  in  the  sum  of  one 
hundred  dollars,  with  two  good  and  sufficient  sureties,  in  every 
case  so  appealed,  to  prosecute  his  appeal,  and  to  pay  all  costs, 
fines,  and  penalties  that  may  be  awarded  against  him  upon  a 
final  disposition  of  such  suit  or  complaint.  And  before  his 
appeal  shall  be  allowed,  he  shall  also,  in  every  case,  give  a  bond 
with  two  other  good  and  sufficient  sureties,  running  to  the 
town  or  city  where  the  offense  was  committed,  in  the  sum  of 
two  hundred  dollars,  that  he  will  not,  during  the  pendency  of 
such  appeal,  violate  any  of  the  provisions  of  this  act."  The 
other  facts  are  stated  in  the  opinion. 

Shepley  and  Edyes,  for  the  defendant. 

EvaiiSy  aJUomey  general^  submitted  without  argument. 

By  Court,  Wells,  J.  The  respondent  was  charged  in  a  com- 
plaint, made  to  the  judge  of  the  municipal  court  of  Saoo,  with 
a  violation  of  the  law  by  selling  spirituous  and  intoxicating 
liquors.  Upon  conviction  in  the  municipal  court,  he  appealed, 
was  tried  by  the  jury,  and  found  guilty,  fie  now  moves  in 
arrest  of  judgment,  for  two  reasons:  1.  Because  the  provisions 
of  the  act  upon  which  said  complaint  is  founded  are  in  oonfliot 
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with  the  constitation  of  this  state;  2.  Because  no  l^gal  sentence 
can  be  imposed  by  the  court. 

By  the  constitution  of  this  state,  the  legislature  "  shall  have 
full  power  to  make  and  establish  all  reasonable  laws  and  regu- 
lations for  the  defense  and  benefit  of  the  people  of  this  state, 
not  repugnant  to  this  constitution,  nor  to  that  of  the  United 
States:"  Art.  4,  pt.  3,  sec.  1.  Under  this  branch  of  the  consti- 
tution, the  legislature  would  have  a  right  to  regulate  bylaw  the 
sale  of  any  article  the  use  of  which  would  be  detrimental  to  the 
morals  of  the  people.  One  of  the  incidents  of  ciTil  socieiy  is 
self-protection,  and  this  object  can  not  be  effected  without  nec- 
essary police  regulations.  It  is  unnecessary  to  determine  the 
question  whether  an  importer  of  foreign  liquors  could  lawfully 
sell  them  when  prohibited  by  a  statute  of  the  state.  For  the 
defendant  sold  by  retail  in  the  town  of  Saco,  and  must  be  re- 
garded as  liable  to  the  penalty  prescribed  by  a  statute  which 
the  legislature  had  the  constitutional  authoriiy  to  enact. 

But  it  is  contended  that  the  provisions  of  the  sixth  section 
of  the  act  of  1851,  upon  which  the  complaint  was  founded,  are 
unconstitutional.  The  respondent  had  a  right  to  a  trial  by  jury, 
and  to  obtain  it,  it  was  necessary  that  he  should  appeal.  If  he 
had,  upon  taking  the  appeal,  claimed  the  right  to  do  so,  and 
refused  to  have  complied  with  the  objectionable  provisions,  he 
would  have  placed  himself  in  a  position  to  contest  the  constitu- 
tionality of  them.  Nothing  more  than  reasonable  security  for 
his  appearance  should  be  required  of  an  appellant  seeking  a 
trial  by  jury.  By  the  revised  statutes,  c.  170,  sec.  8,  one  may 
appeal  in  a  criminal  case,  and  the  justice  or  judge  of  the  muni- 
cipal court  shall  grant  the  appeal,  and  order  the  party  '*  to 
recognize  in  a  reasonable  sum,  not  le^s  than  twenty  dollars, 
with  sufficient  sureties  for  his  appearance,  and  for  prosecuting 
his  appeal,  and  he  shall  stand  committed  till  the  order  is  com- 
plied with."  Thus  he  may  appeal,  and  whether  he  goes  into 
jail  or  enters  into  a  recognizance,  he  can  claim  a  trial  by  jury. 
If  the  sixth  section  of  the  act  before  mentioned  was  unconstitu- 
tional and  void,  no  such  objection  would  lie  to  the  provisions 
of  the  revised  statutes,  and  the  respondent  might  have  claimed 
an  appeal  in  conformity  vrith  them.  They  would  apply  to  all 
cases  where  one  might  claim  an  appeal  under  subsequent  stat« 
utes,  if  they  were  not  changed.  If,  then,  the  sixth  section  should 
be  considered  void,  that  infirmity  would  not  infect  the  residua 
of  the  statute,  and  render  its  other  requirements  inoperative. 
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The  genezal  Btatuie  would  supply  any  Baoh  defect,  and  appify- 
ing  to  all  cases  of  a  similar  cbaracter  irithont  ezoeption,  would 
prescribe  the  terms  of  an  appeal. 

But  the  respondent  complied  with  the  conditions  imposed 
upon  him,  and  his  appeal  was  allowed.  The  appeal  was  lawful, 
and  the  case  was  properly  entered  and  prosecuted  in  the  appel* 
late  court,  and  although  conditions  were  prescribed  more  rigor- 
ous than  the  constitution  might  justify,  such  requisitions  would 
not  annul  the  appeal.  If  a  magistrate,  before  he  would  grant 
an  appeal,  should  require  the  payment  of  an  unlawful  sum  of 
money,  and  the  appellant  should  pay  it,  the  appeal  would  be 
valid,  and  the  law  would  furnish  a  remedy  for  the  unlawful  act. 
The  requirement  of  unlawful  bonds  must  stand  upon  the  same 
ground;  they  would  be  void,  while  an  appeal  in  itself  legal  and 
correct  would  be  valid. 

In  the  case  of  Oreene  y.  Briggs,  1  Ouri.  811,  the  goods  were 
replevied,  and  there  vms  no  appeal.  The  order  of  forfeiture  was 
held  to  be  *'  invalid  for  two  reasons:  1.  Because  there  vras  no 
sufficient  complaint;  and  2.  Because  the  plaintiff  was  deprived 
of  his  property  by  a  criminal  prosecution,  in  which  he  neither 
had  nor  could  have  a  trial  by  jury,  vnthout  submitting  to  con* 
ditions  which  the  legislature  had  no  constitutional  power  to 
impose."  If  the  plaintiff  had  submitted  to  such  conditions, 
the  case  would  have  been  very  different  from  that  which  was 
presented  to  the  consideration  of  the  court. 

But  it  is  also  contended  that  no  legal  sentence  can  be  im- 
posed  upon  the  respondent.  The  sixth  section  of  the  act  of  1851 
provides:  **And  in  the  event  of  a  final  conviction  before  a  jury, 
the  defendant  shall  pay  and  suffer  double  the  amount  of  fines, 
penalties,  and  imprisonment  awarded  against  him  by  the  justice 
or  judge  from  whose  judgment  the  appeal  was  made." 

The  respondent  had  a  right  secured  to  him  by  the  constitution 
of  a  trial  by  jury,  and  to  enjoy  it,  he  must  appeal.  If  he  de- 
sired to  be  free  from  restraint  or  confinement,  he  must  give  rea- 
sonable security  for  his  appearance  at  the  trial.  The  language 
of  the  constitution  is,  that ''  excessive  bail  shall  not  be  required." 
Eveiy  condition  beyond  what  is  necessaiy  to  secure  the  prose- 
cution of  the  appeal  must  be  regarded  as  objectionable.  The 
legislature  has  no  power  to  impair  a  right  given  by  the  constitu- 
tion; it  belongs  to  the  citizen,  un trammeled  and  unfettered.  If 
the  legislature  can  impose  penalties  upon  the  exercise  of  the 
right,  they  may  be  so  severe  and  heavy  as  practically  to  destroy 


1853.]  State  v.  Gurnet.  786 

it.  The  proTision  under  consideration  would  have  the  effect,  ob 
it  was  doubtless  intended,  to  check  appeals.  It  is  an  additional 
punishment  inflicted  upon  one  who  may  be  found  guilty,  for 
appealing.  It  may  be  said  that  if  a  man  is  guilty,  he  ought  not 
to  appeal.  But  through  the  imperfection  of  human  tribunals, 
acting  upon  evidence,  the  guilt  or  innocence  of  the  accused  can 
not  be  made  absolutely  certain.  An  innocent  man  may  be  de- 
clared guilty  by  a  verdict  of  a  jury.  And  if  he  is  threatened 
with  a  double  punishment  in  case  of  a  final  conviction,  he  might 
be  deterred  from  appealing  by  the  uncertainty  of  the  result. 
But  the  constitution  guarantees  to  the  respondent,  whether  in- 
nocent or  guiliy,  a  right  of  trial  by  jury,  without  any  quali- 
fications or  restrictions.  In  Oreene  v.  Briggs,  1  Curt.  327, 
it  was  said  by  Judge  Curtis:  "I  find  it  equally  difficult  to 
reconcile  the  increase  of  penalties  upon  a  conviction  after  an 
appeal  with  the  unimpaired  enjoyment  of  the  right  of  trial  by 
jury.  The  act  infiicts  a  fine  of  twenty  dollars,  if  a  conviction 
takes  place  before  a  justice  of  the  peace.  It  must  be  that  the 
legislature  con^dered  this  the  appropriate  penalty  for  the 
offense.  Certainly  it  can  not  be  said  that  the  offense  is  aggra- 
vated by  the  accused  having  claimed  a  trial  by  jury.  For  what, 
then,  is  the  additional  penalty  of  eighty  dollars,  or  the  addi- 
tional imprisonment  of  thiriy  days,  infiicted?  If  the  offense  re- 
mains the  same,  and  the  offender  has  done  nothing  but  claim  an 
appeal  in  order  to  have  his  case  tried  by  a  jury,  must  not  these 
additional  penalties  be  founded  on  the  exercise  of  that  right?" 
This  provision  of  the  statute  must  be  regarded  as  an  unneo- 
essaxy  restraint  upon  the  right  of  appeal,  and  therefore  in  con- 
flict vrith  the  constitution,  and  inoperative  and  void.  But  the 
fourth  section  of  the  act  provides  that  the  offender  *'  shall  for- 
feit and  pay  on  the  first  conviction  ten  dollars  and  the  costs  of 
prosecution,  and  shall  stand  committed  until  the  same  be  paid," 
etc.  This  appears  to  be  an  appropriate  fine,  and  it  is  not  stated 
by  what  tribunal  it  may  be  imposed,  and  any  one  having  juris- 
diction may  exercise  that  power.  As  the  double  penalty  can 
not  rightfully  be  inflicted,  the  single  one  must  remain,  espe- 
cially as  its  imposition  is  not  confined  by  the  statute  to  the  ac- 
tion alone  of  a  justice  of  the  peace  or  judge  of  a  municipal 
oourt  This  court  has  therefore  authority  to  impose  a  legal 
sentence. 
*  Motion  overruled. 

Seiplet,  0.  J.,  and  Tknsst  and  Howibd,  JJ..  ooneuned* 
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liBOisLATnBi  MAT  Eboulati  Manvxr  OF  Bhjotihg  PEOPKBnT,  wben 
the  pnblio  ioterests  are  affected:  See  PretUm  v.  Dnew,  64  Am.  Dea  63Bt 
note  642,  where  other  oaset  are  oolleoted. 

Tbial  bt  Jubt:  See  8aoo  ▼•  WeiUworlh^  h^fira,  and  note,  when  otlMr 
are  collected. 


Inhabitaivts  of  Saoo  v.  Wentwobih. 

[S7  Mazhi.  160.] 

P&BAsn  "bt  thb  Law  of  thb  Laio)'*  Mbans  bt  Pbocbsband  Pbogbd- 
ZHGS  of  the  common  law,  by  which  process  and  proceedings  the  aocosed 
has  the  right  to  know  the  charge,  in  the  whole  form  and  anhetaneeb 
against  him,  to  contest  it,  and  if  not  proved  to  the  satisfaction  of  a  jmy, 
to  demand  an  acquittal.    . 

ByBRT  PbBSOM    PbOSEOUTBD    fob    CBIXB  has  CONamUTIONAL    GUABABTT 

OF  Trial  bt  Jurt,  and  no  law  can  be  enacted  which  ahall  take  away 
this  right  or  interpose  such  impediments  to  its  exercise  as  nnpcoossaifly 
or  unreasonably  to  impair  it. 

Aot  Which  Makes  It  Difficult  fob  Aocusbd  to  Obtain  Tbial  bt  JuBr» 
beyond  what  public  necessity  requires,  impairs  individual  rights,  and  is 
inconsistent  with  the  provision  of  the  constitution  which  guarantees  their 
protection. 

Act  Requiring  Conditions  fob  Purfosb  of  Pbevbnting  Tbial  bt  Jubt 
is  at  war  with  the  spirit  of  the  constitution,  and  so  far  as  it  deprives  one 
of  this  means  of  protection,  it  is  void. 

Statute  Rbquibino  Aocusbd,  as  Pbebbquisitb  fob  Obtainino  Jubt  Tbial, 
to  give  a  bond  in  a  large  penal  sum,  conditioned  to  be  void  if  he  shaK 
abstain  from  all  violations  of  the  provisions  of  the  act  during  the  psod* 
ency  of  the  appeal  taken  for  the  purpose  of  securing  a  trial  by  jury,  eon- 
travenes  the  provision  of  the  constitution  which  guarantees  to  the  m> 
cused  a  speedy  trial  by  jury,  and  is  therefore  void;  and  no  action  can 
be  maintained  on  such  a  bond* 

Debt  on  a  bond  given  by  the  defendants  to  the  plaintifESy  for 
two  hundred  dollars,  conditioned  that  the  principal  obligor 
should  not  violate  any  of  the  provisions  of  the  act  of  1851,  "for 
the  suppression  of  drinking-houses  and  tippling-shops/'  during 
the  pendency  of  an  appeal  by  him  made  from  the  sentence  of 
the  municipal  court  of  Saco,  on  a  conyiction  before  that  court 
for  selling  spirituous  liquors  contrazy  to  said  act.  The  other 
facts  are  stated  in  the  opinion. 

Shepley  and  Hayes,  for  the  defendants. 

Emery  and  Loring,  for  the  plaintiflBs. 

By  Court,  Tennxt,  J.  The  bond  in  suit  was  giyen  by  the  de- 
fendants as  one  of  the  conditions  to  obtain  an  appeal  fiom  a 
sentence  to  pay  a  fine  of  ten  dollars,  and  costs  of  proB60ution» 
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awarded  agamst  the  principal  obligor  by  the  judge  of  the  muni* 
eipal  court  of  the  town  of  Saco  for  a  violation  of  the  statute  of 
1851,  c.  211,  sec.  4,  as  required  by  section  6  of  the  same  chapter. 
It  appears  from  the  judgment  of  the  court  which  passed  the 
sentence,  that  when  the  bond  was  executed  the  party  convicted 
protested  that  it  was  given  under  duress  for  the  purpose  of 
securing  a  trial  by  jury. 

The  proposition  in  defense  principally  relied  upon,  and  the 
only  one  which  we  propose  to  examine,  is,  that  the  requirement 
of  the  statute  for  such  a  bond,  as  an  indispensable  condition  of 
an  appeal,  in  order  to  secure  a  trial  by  jury,  is  unconstitutional; 
and  that  the  requirement  and  the  bond  are  void. 

<*  In  all  criminal  prosecutions  the  accused  shall  have  a  right 
to  be  heard  by  himself  and  his  counsel,  or  either,  at  his  elec- 
tion; to  demand  the  nature  and  cause  of  the  accusation,  and 
have  a  copy  thereof;  to  have  a  speedy,  public,  and  impartial 
trial,  and  except  in  trials  by  martial  law  or  impeachment,  by  a 
jury  of  the  vicinity.  He  shall  not  be  compelled  to  furnish  or 
give  evidence  against  himself,  nor  be  deprived  of  his  life,  lib- 
erty, property,  or  privileges,  but  by  the  judgment  of  his  peers  or 
the  IdwH  of  the  land.  No  person,  for  the  same  offense,  shall  be 
twice  put  in  jeopardy  of  life  or  limb:"  Constitution  of  Maine, 
art.  1,  sees.  6,  8. 

''  The  law  of  the  land,"  as  used  in  the  constitution,  has  long 
had  an  interpretation  which  is  well  understood  and  practically 
adhered  to.  It  does  not  mean  an  act  of  the  legislature;  if  such 
was  the  true  construction,  this  branch  of  the  government,  could 
at  any  time  take  away  life,  liberty,  property,  and  privilege  with« 
out  a  trial  by  juiy.  The  words  just  quoted  from  the  constitu* 
tion  are  substantially  the  same  as  those  found  in  chapter  29  of 
Magna  Charta,  from  which  they  have  been  borrowed,  and  in- 
corporated in  the  federal  constitution  and  most  of  the  consti- 
tutions of  the  individual  states.  Lord  Coke,  in  commenting  on 
this  chapter,  says:  ''No  man  shall  be  disseised,  etc.,  unless  it 
be  by  the  lawful  judgment,  that  is,  a  verdict  of  equals,  or  by 
the  law  of  the  land;  that  is  (to  speak  once  for  all),  by  the  due 
course  and  process  of  law:"  2  Co.  Inst.  46.  Blackstone 
says:  "And  first,  it  (the  law)  is  a  rule,  not  a  transient,  sudden 
order  from  a  superior  to  or  concerning  a  particular  person;  but 
something  permanent,  uniform,  and  universal:"  1  Bla.  Com.  44. 
Chancellor  Kent  says:  "It  may  be  received  as  a  self-evident 
proposition,  universally  understood  and  acknowledged  through- 
out this  country,  tbitt  ^v)  person  can  be  taken  or  imprisoned^ 
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or  disseised  of  his  freehold  or  liberties  or  estate,  or  exiled  or 
condemned,  or  deprived  of  life,  liberty,  or  property,  unless  *  by 
the  law  of  the  land,  or  the  judgment  of  his  peers.'  The  words 
*  by  the  law  of  the  land,'  as  used  in  Magna  Gharta  in  reference  to 
this  subject,  are  understood  to  mean  due  process  of  law;  that 
is,  by  indictment,  or  presentment  of  good  and  lawful  men:"  2 
Kent's  Com.  9,  lect.  24.  Judge  Story  says:  "The  clause  'by 
law  of  the  land '  in  effect  affirms  the  right  of  trial  according  to 
the  process  and  proceedings  of  the  common  law:"  3  Story's 
Const.,  sec.  1783;  Dartmovih  College  v.  Woodward^  4  Wheat. 
518. 

By  the  process  and  proceedings  of  the  common  law,  the  ac» 
cused  has  the  right  to  know  the  charge  in  the  whole  form  and 
substance  against  him,  to  contest  it,  aiwl  if  not  proved  to  the 
satisfaction  of  a  jury,  to  demand  an  acquittal.  Lvery  person 
prosecuted  for  crime  having  the  conf:ititutional  guaranty  of  a 
tiial  by  jury,  no  law  can  be  enacted  which  shall  take  it  away,  or 
interpose  such  impediments  as  unnecessarily  or  unreasonably  to 
impair  it.  It  is  true,  the  public  interests  are  not  to  be  sacrificed 
by  too  great  favor  shown  to  those  charged  with  crime.  The 
state  is  entitled  to  a  full  vindication  of  its  rights  against  such 
as  are  supposed  to  be  transgressors  of  the  criminal  law.  This 
necessarily  imposes  restraints  upon  the  accused  before  a  trial 
and  conviction,  and  these  may  operate  to  his  injuiy.  He  is  to 
be  treated  as  a  suspected  person  because  accused,  so  far  that 
his  person  may  be  present  when  he  shall  be  required  to  answer 
to  the  offense  alleged.  To  secure  his  trial,  the  party  prosecuted 
may  be  arrested;  and  although  he  is  secure  under  the  constitu- 
tion from  the  obligation  to  give  unreasonable  bail,  his  penury 
and  want  of  friends,  perhaps  in  a  strange  land,  or  a  loss  of  con« 
fidence  in  those  who  know  him,  by  his  previous  misconduct, 
may  lead  to  his  imprisonment  for  a  longer  or  shorter  period,  or 
to  great  trouble  and  ezx>ense  in  procuring  bail,  which  is  entirely 
reasonable.  This  is  one  of  the  unfortunate  incidents  attending 
criminal  prosecutions  and  trials  for  alleged  offenses.  But  this 
inconvenience  and  hardship  does  not  necessarily  take  away  or 
abridge  the  right  of  a  trial  by  jury,  under  statutes  which  are  not 
in  conflict  with  the  constitution. 

The  accused  shall  have  a  speedy  trial  by  jury,  and  it  is  only 
by  '*  the  law  of  the  land,"  as  jurists  have  expounded  the  tenus, 
that  he  can  be  deprived  of  life,  liberty,  property,  and  privileges. 
It  is  the  duty  of  the  government  to  provide  such  tribunals,  and 
give  every  proper  opportunity  for  trials  before  them,  consistent 
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with  the  preservation  of  the  public  good,  to  all  who  demand 
them. 

An  act  of  the  legislatore  which  takes  away  this  priyilege  of 
trial  by  jury  directly  is  tyrannical,  and  a  palpable  yiolation  of 
the  constitution;  one  which  renders  it  difficult  to  obtain  beyond 
what  public  necessity  requires,  impairs  individual  rights,  and  is 
inconsistent  with  this  provision  for  their  protection.  If  an  act 
requires  conditions  for  the  purpose  of  preventing  a  trial  by  jury, 
the  spirit  of  such  a  provision  is  at  war  with  the  spirit  of  the 
constitution,  and  so  far  as  it  deprives  one  of  this  means  of  pro- 
tection, it  is  void. 

We  think  it  would  be  regarded  an  anomaly  in  criminal  legia- 
lation  if  it  should  be  provided  that  upon  an  indictment  of  a 
grand  jury,  against  one  for  a  crime,  the  trial  should  be  by  the 
court,  unless  the  accused  should  demand  a  trial  by  jury,  and 
should,  as  a  prerequisite  for  obtaining  it,  be  compelled  to  give 
a  bond,  with  good  and  sufficient  sureties,  in  a  large  penal  sum, 
conditional  to  be  void  if  he  should  abstain  from  the  commission 
of  all  offenses  against  the  laws  for  a  given  period,  longer  or 
shorter.  It  could  not  be  contended  that  such  a  condition  would 
not  be  in  opposition  to  the  provision  that  in  prosecutions  for 
crime  the  accused  should  have  a  speedy  trial  by  jury.  Such  a 
condition  could  have  no  reference  to  the  public  interest,  that 
punishment  should  follow  the  conviction  of  the  crime  imputed. 
When  charged  with  a  criminal  violation  of  law,  the  pariy  so 
accused  should  be  brought  to  trial  as  soon  as  circumstances  vnll 
render  it  expedient;  but  that  he  is  thus  charged  is  no  good 
reason  why  he  should  be  required  to  give  security  against  the 
commission  of  future  crime,  more  than  any  other  person  unsus- 
pected of  the  design  to  break  the  laws,  before  he  can  have  a  trial 
by  juiy.  A  bond  to  prevent  any  infraction  of  the  law,  after  the 
commencement  of  the  prosecution,  for  its  previous  violation, 
and  an  appeal  from  a  sentence  of  a  justice  of  the  peace  therefor, 
may  with  equal  propriety  be  required  to  extend  to  other  and  all 
crimes,  and  for  an  indefinite  period  of  time. 

When  a  demand  for  an  appeal  from  a  sentence  awarded  by  a 
court,  not  attended  by  a  jury,  is  made,  it  is  one  step  only  to- 
wards obtaining  such  a  trial,  if  it  is  desired  by  the  party  accused; 
and  conditions  in  no  wise  conducive  to  the  great  end  of  the  gov- 
ernment, in  punishing  offenders  for  crimes  supposed  to  have 
been  committed,  can  be  required  at  that  time  with  more  pro- 
priety than  at  a  subsequent  stage  of  the  proceedings,  when  a 
jury  is  about  to  be  impaneled.    After  an  appeal  from  such  a 
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tribnnaly  the  appellant  stands  as  he  does  after  an  indictment  hj 
the  grand  juiy  of  a  court,  when  a  jury  of  trials  is  to  judge  of 
his  innocence  or  guilt.  In  both  instances  he  is  shielded  hj  the 
presumption  of  a  freedom  from  guilt  till  he  shall  be  proTed  to 
have  committed  the  offense  whereof  he  is  charged. 

That  such  a  bond  as  that  now  in  suit  should  be  required  as  a 
condition  to  the  priTilege  of  a  trial  by  jury,  upon  appeal,  does 
impair  the  right  secured  by  the  constitution.  The  proTrision 
€an  not  be  intended  to  bring  an  actual  offender  to  trial  and  to 
punishment,  but  looks  entirely  to  the  future,  with  the  design  of 
its  authors,  to  secure  the  public  from  danger  arising  from  crim- 
inal acts  not  yet  committed,  by  presenting  an  inducement  to 
one  standing  charged  only,  to  give  the  supposed  indemnity  as 
the  price  of  a  trial  before  that  tribunal,  which  the  oonstitation 
proclaims  that  he  shall  always  enjoy. 

"No  person,  for  the  same  offense,  shall  twice  be  put  in 
jeopardy  of  life  or  limb.''  Tbis  is  another  great  privilege 
secured  by  the  common  law,  as  well  as  by  the  constitution. 
"  The  meaning  of  it  is,  that  the  pariy  shall  not  be  tried  a  second 
time  for  the  same  offense  after  he  has  once  been  convicted  or 
acquitted  of  the  offense  charged,  by  a  verdict  of  a  jury,  and 
judgment  has  passed  thereon  for  or  against  him:"  3  Stoiy*! 
Const.,  sec.  1781. 

The  bond  in  this  case,  as  has  been  before  remarked,  refers  ex* 
olusively  to  future  violations  of  the  statute  referred  to.  If  it  has 
been  broken,  as  it  is  admitted  that  it  has  been,  by  the  principal 
obligor  therein,  he  is  amenable  to  the  law  in  a  criminal  prosecu- 
tion, precisely  as  he  would  be  if  it  had  not  been  given.  It  fur- 
nishes no  immunity  whatever  from  a  sentence  for  a  crime.  Upon 
«uch  a  sentence  or  other  forfeiture,  which  may  be  awarded  and 
decreed  upon  a  sufficient  complaint  and  trial,  which  may  in  evezy 
respect  be  according  to  the  law  and  the  constitution,  he  is  still 
holden  on  the  bond  with  his  sureties,  according  to  its  terms. 
He  is  liable  to  a  judgment  for  the  penal  sum  therein;  and  it  is 
very  doubtful  whether,  in  such  a  case,  any  rule  could  be  applied 
by  which  it  should  be  determined  that  execution  should  issue 
for  a  less  sum  than  the  judgment  itself.  If  execution  should  be 
awarded  against  him  under  our  general  laws  applicable  to  judg- 
ments and  executions,  his  property  and  his  liberty  are  exposed, 
and  by  force  of  the  execution,  if  served  according  to  its  precept, 
he  vrill  be  deprived  of  one  or  the  other.  All  this  will  result  or 
may  take  place  if  the  provision  which  we  are  considering  is 
falid  according  to  the  constitution,  for  tho  reason  that  he  was 
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unable  to  faaTe  a  trial  by  a  joiy  according  to  the  law  of  the  land 
till  he  had  given  the  bond,  and  thereby  laid  himself  liable  to  a 
punishment  under  it  for  offenses  which  he  had  not  committed 
when  it  was  executed,  but  which  he  might  afterwards  commit, 
in  addition  to  the  fines  and  penalties  and  forfeitures  to  which 
he  might  be  exposed  under  the  provisions  of  the  act  itself. 

In  the  trial  of  the  action  on  the  bond,  which  is  really  for  the 
offense  of  having  violated  some  provision  of  the  same  statute 
referred  to  therein,  after  the  bond  was  executed  and  while  the 
appeal  was  pending,  he  has  not  the  nature  and  the  cause  of  the 
accusation  set  out  in  the  full,  clear,  precise,  and  technical  form 
required  by  the  constitution.  So  scrupulous  have  the  courts  of 
the  common  law  always  been,  that  the  charge  of  crime  should 
be  so  described  in  the  prosecution  therefor  that  any  material 
defect  has  always  operated  in  favor  of  the  accused;  and  if  any 
allegation  necessary  to  constitute  the  offense  has  been  omitted, 
all  amendments  have  been  denied,  and  he  has  been  discharged. 

On  the  bond  he  is  tried  as  in  civil  actions  generally,  without 
the  securities  which  are  thrown  around  him  by  the  rules  which 
prevail  in  their  full  integrity  under  a  criminal  accusation.  He 
is  exposed  to  a  greater  penalty,  perhaps,  than  that  which  he 
would  incur  if  charged  with  the  same  offense  as  a  crime. 

We  are  reluctantly  brought  to  the  conclusion  that  the  pro- 
vision in  the  statute  of  1851,  c.  211,  sec.  6,  requiring  that  a 
bond,  such  as  is  described,  shall  be  given  by  a  party  sentenced 
by  a  justice  of  the  peace  or  by  a  judge  of  a  municipal  or  police 
court  to  pay  a  fine  and  costs,  as  one  of  the  conditions  before 
an  appeal  can  be  aUowed,  is  in  violation  of  the  provisions  of  the 
constitution  of  this  state  which  have  been  referred  to,  and  that 
the  provision  itself  is  inoperative  and  void:  Qreerue  v.  Brigg9^ 
1  Curt.  311. 

Plaintiffs  nonsuit. 

Sheplet,  C.  J.,  and  Weixs,  Howasd,  and  Apflbtox,  JJ.,  con* 
eurred. 


Trial  bt  Jubt,  how  Fab  Lsoislatubb  vat  Regulate  Bight  of. — ^In  the 
note  to  Flint  Biver  SteamboeU  Co.  v.  RoherU,  48  Am.  Dec.  193,  it  was  shown 
that  the  legislature  may  prescribe  reasonable  regulations  affecting  the  exer- 
cise of  the  right  of  trial  by  jury.  In  a  late  case  in  Massachusetts,  Foeter  ▼. 
Morae,  132  Mass.  354;  S.  C,  42  Am.  Rep.  438,  it  was  decided  that  a  statute 
which  provided  that  a  party  in  a  civil  action  should  not  be  entitled  to  a  trial 
by  jury,  unless  he  filed,  within  the  time  therein  prescribed,  a  notice  that  he 
desired  such  trial,  was  not  unconstitutional,  as  impairing  the  right  of  trial  by 
jury.    Morton,  0.  J.,  in  delivering  the  opinion  of  the  court  in  that  case^  said: 
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**Thi8  requirement  does  not  deprive  him  of  his  right  to  a  trial  by  jniy,  but 
regulates  the  mode  in  which  this  right  shall  be  enjoyed  and  used.  It  requireB 
a  party  to  use  reasonable  diligence  in  electing  whether  he  will  ezerciae  ha 
right  to  have  a  trial  by  jury.  If  he  fails  to  file  a  notice  of  his  desire  to  insist 
upon  this  right,  he  waives  the  right."  A  law  i-equiring  the  defendant  in  a 
civil  action  to  be  defaulted  unless  he  files,  within  ten  days  of  the  retom  day 
of  the  writ,  an  affidavit  that  he  has  a  good  defense  is  not  an  unreasonable  re- 
striction of  the  defendant's  right  to  a  trial  by  jury:  BtaU  v.  Lucas,  99  Msss. 
404.  Aud  neither  is  a  law  requiring  a  party  to  a  civil  action,  on  appealing 
from  a  judgment  of  a  justice  of  the  peace,  to  give  bonds  to  prosecute  his  ap- 
peal, or  give  bail  for  his  appearance:  Hapgood  v.  Doherty,  8  Gray,  373.  An 
act  which  gives  any  person  convicted  before  a  justice  of  the  peace  or  a  polios 
court  the  right  to  appeal  to  the  superior  court,  and  to  have  a  trial  by  juiy, 
is  not  unconstitutional  by  reason  of  its  providing  that,  if  he  fails  to  prooecuts 
his  appeal,  he  shall  be  defaulted,  and  that  the  superior  court  may  award  sen- 
tence against  him  for  the  offense  whereof  he  was  convicted,  in  like  manner  as 
If  he  had  been  convicted  in  that  court:  Commonwealth  v.  WhUney,  108  Mass.  5, 
An  act  providing  that  the  judge  of  a  city  court  shall  render  judgment  with- 
out a  jury,  when  no  issuable  defense  on  oath  is  filed,  is  not  unconstitutional, 
as  depriving  the  party  of  his  right  to  a  jury  trial:  DorHc  v.  Lockwood,  61  Ga. 
293.  Warner,  C.  J.,  delivering  the  opinion  of  the  court  in  this  case,  said: 
"This  act  did  not  deprive  the  defendant  of  the  right  of  trial  by  juiy.  AH 
he  had  to  do  to  obtain  it  was  to  file  an  issuable  defense  on  oatii,  which  he 
failed  to  do."  See  also  Lawrance  v.  Borm,  86  Pa.  St.  225;  BandaU  t.  Wdd^ 
Id.  357. 

But  in  SUUe  v.  Everett,  14  Minn.  439,  i\  statute  which  provided  that  a  per> 
son  convicted  upon  a  criminal  prosecution  before  a  justice  of  the  peace  should 
be  permitted  to  appeal  to  the  district  court,  "  provided  said  person  shall  within 
five  days  enter  into  a  recognizance  with  one  or  more  sufficient  sureties,  condi- 
tioned to  appear  before  said  court  and  abide  the  judgment  of  the  court  thereio, 
and  in  the  mean  time  to  keep  the  i)eace  and  be  of  good  behavior,"  was  held 
to  be  unconstitutional,  in  so  far  as  it  made  the  entering  into  the  recognizance 
a  condition  of  securing  the  right  to  a  trial  by  jury.  Beiry,  J.,  who  delivered 
the  opinion  of  the  court  in  that  case,  said:  **  In  the  case  at  bar,  the  only  trial 
which  was  permitted  the  defendant  before  the  justice  was  a  trial  by  a  jury  of  six 
men,  and  he  was,  under  the  statute  referred  to,  permitted  to  appeal  to  the  dis- 
trict court,  and  there  obtain  trial  by  a  jury  of  twelve  men  only,  upon  entering 
with  surety  into  the  recognizance  spoken  of.  The  effect  of  this  state  of  fausti 
was,  in  our  opinion,  such  as  to  deprive  him  of  his  constitutional  right  of  trial  by 
jury;"  citing  the  principal  case.  Had  the  statute,  however,  provided  that 
the  defendant  might  give  bail  or  stand  committed,  it  would  not  be  amenable 
to  objection,  since  it  would  in  such  case  be  within  his  power  to  comply  with 
one  or  the  other  alternative,  and  thereby  secure  his  right  to  a  jury  trial: 
State  v.  Everett,  mipra;  Jones  v.  Bol}bin8,  8  Gray,  329.  In  delivering  theopio- 
ion  in  the  latter  case,  Shaw,  C.  J.,  said:  "  This  is  a  necessary  inconvenience, 
as  is  also  the  delay  of  the  trial  till  the  sitting  of  such  court."  And  in  the 
case  of  Saco  v.  Woodsum,  39  Me.  258,  it  was  held,  citing  the  principal  case, 
that  an  act  requiring  an  accused  person  to  give  a  bond  in  order  to  enable  him 
to  secure  a  jury  trial  in  an  appellate  court  was  unconstitutional  and  void. 
In  Weir  v.  SL  Paul,  S,  dt  7\  F.  B.  /?.  Co.,  18  Minn.  155,  it  was  decided  that 
a  statute  that  required  an  appellant  to  file  a  bond  with  sureties,  and  which 
thereby  fettered  the  right  of  trial  by  jury,  was  nugatory.  And  in  Neely  v. 
6ta^,  5  Bax.  174,  an  act  providing  that  the  fees  of  the  jury  should  be  taxed 
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to  tlio  lodog  party  in  all  dTil  miti  wm  dedand  to  bo  unooDatlttttiooal  and 
Toidf  aa  interfering  with  the  right  of  trial  by  jniy. 

"Law  ov  thb  Land'*  Mbans  Dub  Pbogbss  ow  Law  aoootding  to  tha 
oonne  and  naage  of  the  oommon  law:  Wrighl  t.  Wrigh^M  Lea$ee^  06  Am.  Deo. 
723;  Brown  ▼.  Hwmmd^  47  Id.  431,  note  440,  where  other  oaaea  are  eollaotadi 
Jcme9  ▼.  Bobbmi^  8  Gray,  345,  citing  the  principal  caae. 

Jv&T  Tbiai,  IK  What  Cabbs  LBonLATirRB  mat  Dnpuras  wmu  flea 
FUmi  Bioar  Bteamboat  Co.  ▼.  Roberta^  48  Am.  Deo.  178,  note  I8ft»  when  thii 
BQbjeot  ia  dJaeoaaed;  FlmU  Rwer  Sieamboai  Co.  ▼.  /bater.  Id.  248^  aula  Ml| 
McOmm§  t.  Skat,  40  Id.  607|  Iftd  t.  SUUe.  50  Id.  200. 
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Aanov  broaght  on  note  the  day  it  fftlls  due,  411. 

effect  of  appearance  to  take  an  appeal,  84. 
^onoNS,  consolidation  of,  affidavit  for,  510. 

oonaolidation  of,  at  what  stage  of  case,  may  be  moved  for,  509. 

oonsolidation  of,  consent  of  defendant,  whether  essential,  509. 

consolidation  of,  defined,  508. 

oonsolidation  of,  discretion  of  court  respecting,  509. 

oonsolidation  of,  effect  of,  512. 

consolidation  of,  in  equity,  512. 

oonsolidation  of,  is  not  a  matter  of  right,  509. 

consolidation  of,  miscellaneous  instances  of,  509. 

consolidation  of,  miscellaneous  instances  of  refusal  of,  510,  511. 

oonsolidation  of,  proceedings  for,  509. 
AoKMT,  when  not  liable  though  acting  without  authority,  432. 
Appobtionmskt  of  contracts,  622. 
AasiONMiNT  of  note  guarantees  genuineness  thereof,  647. 

Contracts,  apportionment  of,  622. 

waiving  liability  of  employer  for  neglect,  723. 
CoNVKTANCK  by  bargain  and  s&le  i>asses  after-acquired  title,  5S8. 

by  warranty  passes  after-acquired  title,  587. 

in  fee  simple  absolute,  statutes  concerning,  584. 

In  fee  simple  absolute,  what  is,  584. 

mortgage  when  deemed  to  be,  588. 

of  one*s  interest  or  title  merely,  is  not  in  fee  simple  absolute,  588. 

quitclaim,  can  not  pass  subsequently  acquired  title,  586. 
Co-TENAMCT  created  by  grant  of  unlocated  part  of  larger  tract,  385. 
CoUBTB  of  probate,  collateral  attack  on  orders  or  decrees  of,  503. 

of  probate,  whether  of  general  or  of  special  jurisdiction,  503, 

of  state,  jurisdiction  of,  693. 

power  of,  to  protect  their  dignity  and  preserve  decorum  of,  642. 

presumption  as  to  jurisdiction,  503. 
Criminal  Law,  acquittal  of  adultery  does  not  bar  prosecution  for  fomioa* 
tion,  541. 

acquittid  of  bigamy  does  not  bar  prosecution  for  adultery,  541. 

acquittal  of  larceny  does  not  bar  prosecution  for  obtaining  goods  by  falaa 

pretenses,  540. 
.acquittal  of  murder  bars  prosecution  for  manslaughter,  543. 

acquittal  of  rape  dops  not  bar  prosecution  for  assault  to  commit,  541. 

acquittal  of  robbery  bars  prosecution  for  larceny,  r>43. 
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Cbimihal  Law,  aoqnittal  ia  not  waived  by  obtaining  a  new  trial,  544. 

acquittal  or  conviction  of  burglary  whether  bars  proeecntian  for  lareeBj, 
M2. 

acquittal  or  conviction  of  greater  crime  bars  proeecation  for  a  leM  eai> 
braced  within  it,  541. 

acquittal  or  conviction  of  lees  offense  of  same  nature  as  greater,  544. 

acquittal  or  conviction  under  liquor  laws  when  bars  a  aeooDd  proeeea* 
tion,  546, 

acquittal  or  conviction  with  respect  to  several  defendants,  547. 

act  constituting  two  or  more  offenses  may  be  subject  of  separata  indioli 
ments,  540. 

otUr^OM  aequU  and  ooftoict,  distinction  between  pleas  of,  54&. 

conviction  as  bar  to  further  prosecution,  547. 

death  resulting  after  prosecution  for  battery,  546. 

former  acquittal,  because  of  misnomer  or  variance,  637. 

former  acquittal,  must  have  been  on  the  merits,  538. 

former  acquittal,  under  defective  indictment,  when  a  bar,  588. 

former  jeopardy,  536,  537. 

offense  can  not  be  split  and  twice  prosecuted,  539. 

plea  of  autrefois  (icquU  or  convict,  536,  537. 
Cbop  on  public  land  passes  on  sale  thereof  by  the  government^  882. 

Dauaobs,  measure  of,  in  Texas,  for  detaining  property,  128. 
Dedication  of  land  to  public  use,  616. 
DsxD,  blanks  in,  authority  by  parol  to  fill,  553. 
Devinition  of  del  credere  commission,  171* 

of  entire  satisfaction,  726. 

of  factor,  158. 

of  seaworthiness,  172. 

Ejxctmsnt  by  cestui  que  trust,  473. 

equitable  title  not  recognized  in,  472. 

legal  title  prevails,  472. 
Bhploteb  and  Employes,  abandonment  of  service,  what  Is,  728. 

contracts  imposing  forfeiture  of  wages,  726. 

contracts  to  give  employee  notice  of  intent  to  discharge,  727. 

contracts  waiving  liability  for  negligence,  723. 

forfeiture  of  wages  for  failing  to  give  notice  of  Intent  to  quit»  783. 

knowledge  or  notice  of  regulations,  724. 

regulations,  excuses  for  non-compliance,  725. 

regulations  requiring  employees  to  give  notice  of  intent  to  qnit,  728L 
Brtoppel  against  married  women,  115. 

from  asserting  title  acquired  subsequently  to  grant,  684. 

of  lessee  of  tenant,  233. 

of  tenant  to  dispute  landlord's  title,  233. 
Btidencb  of  legislative  journals  as  to  enactment  of  statutes,  574. 
EZBOUTION,  forthcoming  or  delivery  bond,  effect  of,  356. 

levy  on  personal  property,  assent  of  defendant  to  release  of,  855. 

levy  on  personal  property,  defendant's  regaining  possession  of,  85& 

levy  on  personal  property,  effect  of,  as  a  satisfaction,  350-353. 

levy  on  personal  property,  effect  of  forthcoming  and  delivery  bond, 

levy  on  personal  property  lost  or  wasted  by  accident,  360. 
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KxBOUnoK,  levy  on  personal  property  lost  or  wasted  by  sheriflP,  369. 

levy  on  personal  property  no  satisfaction,  when,  353,  354. 

levy  on  personal  property  of  one  defendant,  no  satisfaction  as  to  others,  357. 

levy  on  personal  property,  release  of,  and  its  effect  on  creditors  and  pur 
chasers,  358. 

levy  on  personal  property,  special  property  created  by,  360. 

levy  on  personal  property  which  is  afterwards  taken  from  plaintiff  by 
legal  process,  355. 

levy  on  personal  property  which  comes  afterwards  to  possession  of  de- 
fendant, 355. 

levy  on  real  estate  is  not  a  satisfaction,  360. 

miscellaneous  cases  where  levy  on  personalty  is  no  satisfaotion  of  the 
judgment,  356. 

notice  of  sale,  what  should  contain,  433. 

real  property,  extent  of,  362. 

real  property,  levy  on,  as  a  bar  to  other  executions,  361. 

real  property,  levy  on,  does  not  continue  judgment  lien,  383, 

real  property,  levy  on,  proceedings  after,  362. 

real  property,  levy  on,  relinquishing,  361. 

real  property,  levy  on,  when  a  satisfaction,  361. 

release  of  levy,  effect  on  sureties,  357. 

satisfaction  of,  by  levy  on  personal  property,  350-355. 

sale  of  contingent  interest,  604. 

Factor,  accounting  by,  161. 

can  not  deny  title  of  his  principal,  161. 

can  not  purchase  of  his  principal,  161. 

care  required  of,  161. 

defined,  158. 

ddcredere^  171. 

delegation  of  authority  of,  162. 

demand  which  entitles  principal  to  sue,  170. 

difference  between,  and  brokers,  159. 

diligence  required  of,  161. 

distinctive  features  of,  159.        ^ 

Instructions  of  principal,  when  must  be  punned,  159. 

insurance,  power  of,  to  effect,  165.  • 

liability  of,  to  third  persons,  169. 

lien  of,  167,  168. 

making  advances,  when  may  not  sell  to  obtain  reimbursemeatv  ISi. 

measure  of  damages  for  selling  for  less  than  direoted,  160. 

must  act  in  good  faith,  161. 

of  foreign  principal,  170. 

pledge  by,  163-165. 

pledge  by  under  factor's  acts,  165,  166. 

prmdpaVs  right  to  follow  goods  or  their  prooeeda,  180L 

xmtiiication  of  act  of,  from  what  inferred,  1601 

■Je,  mode,  time,  and  place  of,  162. 

■tatate  giving  power  to  pledge,  165. 

suit  by  principal  for  goods  sold  by,  169. 

«iage  respecting  powers  of,  162. 
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Firs,  defltroying  property  to  prevent  spread  of,  388. 

PoROKRT,  accjuittal  of,  Ib  no  bar  to  prosecution  for  ntteriagt  541. 

Fraud  of  infant  or  of  married  woman  ia  ground  for  relief,  114,  llfic 

Garxisumext  of  money  in  hands  of  officer,  415. 

Ikdkz  is  no  pai^  of  record,  178. 

Indictment,  cliarging  assault  upon  several  different  persons  at  same  timr 
241. 

chai^ng  different  grades  of  same  offense,  245. 

charging  distinct  offenses  in  same  count,  239. 

charging  distinct  acts  constituting  but  one  offense,  240. 

charging  offeuses  and  matter  of  aggravation,  246. 

charging  repugnant  acts  conjunctively,  244. 

charging  stealing  several  different  things  at  same  time,  241. 

choiging  stealing  several  different  things  belonging  to  different  owners 
241. 

charging  several  acts  when  all  are  requisite  to  constitute  one  offense.  242i 

description  of  offense,  696. 

duplicity  in,  239. 

duplicity  in,  exception  to  rule  against,  246. 

duplicity  in,  remedies  for,  246. 

duplicity  in,  waiver  of,  247. 

election,  compelling,  between  different  counts,  249. 

joinder  of  capital  offense    nd  misdemeanor,  240. 

joinder  of  common-law  misdemeanor  with  offense  against  municipal  rsf* 
ulation,  240. 

joinder  of  felony  and  misdemeanor,  250. 

joinder  of  counts  for  several  offenses,  247,  248. 

joinder  of  offenses  created  by  different  statutes,  239. 

joinder  of  offeuses  punished  by  different  penalties,  239. 

miscellaneous  instances  of  misjoinder  of  offenses.  240. 

misjoinder  of  offenses  when  waived,  2o0. 

time  and  place  of  offense,  696. 
Insurance,  marine,  deviation  from  necessity,  673. 

marine,  deviation  when  excused  and  when  not,  673,  674« 

marine,  implied  warranty  of  seaworthiness,  671. 

marine,  seaworthiness  denned,  672. 

marine,  seaworthiness  distinguished  from  portworthinesa,  672. 

marine,  seaworthiness,  waiver  of,  672. 

Judgment,  conclusiveness  of,  610. 

levy  on  personalty,  effect  as  satisfaction  of,  350-3.54. 

levy  on  personalty,  plea  of,  in  bar  to  action  on,  357. 

of  probate  court,  how  may  be  attacked,  133. 

relief  in  equity  from,  393. 

relief,  statutes  authorizing,  in  cases  of  surprise,  ezcosabU  asfleati  elo.« 

392. 
vacating,  for  error  of  law,  393. 
vacating,  discretion  of  court  respecting,  393. 
vacating,  laches  as  a  bar  to,  393. 
vacating,  in  cases  of  suits  for  divorce,  393. 
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JvMmniT,  ▼acatliig,  under  Btatutei,  affidavit  of  meriU  and  iti  «onta&to,  tOi. 
30S. 

Taoating,  onder  statates,  affidavit  of  merita  oontnuiioting,  396. 

vacating,  ander  itatutes,  for  noglect  of  attorney,  398. 

vacating,  onder  atatntes,  what  oonatitutee  corpriae,  miatake*  inadvert- 
ence, or  excoaable  neglect,  387*  398. 

vacating,  under  statntee,  what  may  be  reviewed  on  appeal,  394. 
JnRiSDiCTioN  in  suite  in  remy  692. 

of  citizens  while  beyond  the  state,  693. 

of  crimes  committed  in  another  state,  693. 

of  crimes  committed  on  arms  of  sea,  693. 

of  crimes  committed  in  one  ooanty  resulting  in  death  in  another,  683. 
JiTBT  Trial,  legislative  regulation  and  limitation  of,  791-793. 

Larcxnt,  acquittal  of,  is  no  bar  to  proeeoution  for  obtaining  goods  by  falsa 

pretenses,  nor  for  receiving  stolen  goods,  540,  641. 
LuN  of  factor,  167,  168. 

Mandamus  to  compel  issue  of  attachment,  407. 

to  try  title  to  office,  407. 
Marbied  Wou£N,  estoppel  may  be  enforced  against,  116-I17. 

fraud  of,  is  gronud  for  relief,  1 14. 

silence  of,  in  not  making  title  known,  1 16. 
Mortoaok  embraces  after-acquired  title,  588. 

parul  evidence  to  identify  note  secured  by,  734. 

sale  under,  effect  of,  on  lien,  569. 

sale  under,  for  one  installment,  571. 

sale  under,  party  redeeming  from,  what  must  pay,  670. 

NsoLiOENCE,  contributory,  defeats  claim  for  damages,  199. 
Negotiable  Instrument,  action  brought  day  note  falls  dae,  «IL 

presentment,  how  and  to  whom  should  be  made,  675. 

waiver  of  demand  and  notice,  699. 
New  Trial  for  newly  discovered  evidence,  487. 
Nuisance,  question  as  to  what  is,  is  judicial,  632. 

Payment,  note  or  negotiable  paper  as,  610. 
Presumption  of  death  from  absence,  742. 

of  reconveyance  of  trust  estate,  474. 

that  property  purchased  during  marriage  belongs  to  the  community,  l\X 
pROCiss,  justi6cation  under,  523. 

Record  of  deed,  effect  of,  as  notice,  528. 

Bxdbmption  of  land  sold  under  mortgage,  amount  which  mnst  be  paid,  57Qii 

Bblation,  effect  of  sheriff's  deed  by  operation  of,  57. 

fiioULATiON,  arrest  excuses  non-compliance  with,  725. 

by  employers  requiring  notice  from  employees  of  intent  to  quit 
723. 
'    forfeiting  wages  of  employees,  723. 

knowledge  of,  sufficient  to  bind  employees,  724. 

sickness  excuses  non-compliance,  725. 
Bk8  Judicata,  plea  of  former  acquittal  or  conviction,  637* 

Bale  by  sample,  678. 
8EAWORTUINESS,  defined,  672. 
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Sbawobtbinsss  diitlngaUhad  from  porfeworthiiieMk  t'TSL 

waiTer  of,  672. 

warranty  of,  is  im(>Ued,  872. 
Shkbiit,  deputy,  power  of,  after  expiration  of  prinoipal'a  tern,  2I7« 
Shxriff's  Deed,  ooncianvenen  of,  370L 

effect  of,  by  relation,  67. 

itatute  of  limitation  against  action  based  on*  6& 
8tabb  Decisis,  doctrine  of,  does  not  arise  from  a  single  deciJsfan,  ML 
Statutes,  oonstmction  of,  599. 

embracing  more  than  one  subject,  OOf^ 

evidence  of  passage  of,  574. 
Seatutb  ov  Limitation  against  powhiser  at  ezeootloa  sale  who  h 

taken  out  his  deed,  58. 
Bubsobiption,  action  on,  714. 
SuBETiES,  release  of,  by  giving  time  to  principal,  106. 

release  of,  by  releasing  property  from  levy,  357,  858. 

when  bound  by  judgment  against  principal,  609. 

TiHAifT,  disclaimer  by,  213. 

estoppel  to  deny  landlord's  title,  213. 
Tkbspabs  does  not  justify  killing  trespasser,  286. 
Trust  Estate,  ejectment  by  eeatiHi  que  /nitf,  473. 

ejectment  by  trustee  against  oettut  que  truBt^  472. 

reconveyance  by  trustee,  when  presumed  and  when  noit  474^  47iw 

Vbssbl,  when  liable  for  injury  to  another,  627. 

Waobs,  regulation  of  employers,  forfeiting,  723,  726. 
Wab&antt  implied  that  chattel  is  fit  for  intended  naoi  158. 

what  is,  152. 
Waxbb,  aoquisition  of  property  in,  by  appropriatioB,  410l 

nature  of  properly  In,  410. 
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ABANDONMENT. 
Eijoiitiowa,  SO;  Mabrtkd  Women,  8;  Svwtnwm  PEBioBiiAinn,  2;  C 

ABATEMENT. 
Luxnxanam,  1,  6;  Jubjsdiction,  4;  'Plmadtso  and  PmAono^  I& 

ABBREVIATIONS. 
See  Pleading  and  Pbactioi,  %  S. 

a(x;eptance. 

See  DsEDSy  7,  8;  Nbootiable  iNsr&uicBvni  16-lii 

ACCOMMODATION  PAPER. 
See  Neootiablb  Instruments,  16-lflL 

ACCOUNT. 
Bee  Deids»  16;  Factors,  6,  6;  Nbootiable  iNSTBVMEvn,  10^  17< 

ACKNOWLEDGMENTS. 
See  Deeds,  4;  Statute  of  Limitations,  13,  14. 

ACQUITTAL 
See  Criminal  Law,  16,  30;  Maucious  Prosecutioii,  2. 

ACTIONS. 
Arbitration  and  Award;  Constitutional  Law,  14;  CoNTRAcm^ 
&-7;  Corporations,  12;  Co-tenancy,  2,  8;  Coven  ants,  3;  .Deeds,  19; 
Ejectment;  Executors  and  Administeiators,  7,  11,  14;  Factors,  2; 
Forcible  Entry  and  Unlawful  Detainer;  Malicious  PROSECurinN; 
Neouobnce;  Pleading  and  Practice,  1;  Railroads,  6;  Rbplbtini 
SuRBiTSHiP,  11;  Trespass;  Trover. 

ADJUSTMENT. 
See  Contracts,  12. 

ADMINISTRATION. 
Bee  Estates  of  Decedents,  3-C;  Executors  and  ADMnaarmATOBS. 
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ADMINISTRATOBa 
Bee  BziouTOBS  and  Ai>Mnfi8Tft4! 


ADMINISTRATORS  DE  BONIS  NOK. 
See  BxsoDTOBs  akd  ADimnaTBATOBa,  & 

ADMISSIONS. 
C»""«^«'  Law,  17, 18;  Bvidkngb,  24;  Marrup  Womv,  t;  Haw  Tkui^ 

2;  Shifpiko,  8. 

ADULTERY. 
See  CinmiAL  Law,  8-10;  Mabelaox  and  Divobcb»  8l 

ADVERSE  POSSESSION. 

See  OcMnDfAHOT,  4;  Bvidkhob,  22;  ExsonnoNS,  38|  HuBBAm  ahd  Woi^  1| 

Landlord  akd  Truant,  8;   TRuara  and  Trubxrh^  4;  YmoR  a«» 

Yrndrr,  8,  7.  

AFFIDAVIT. 

See  OoffB,  2^i  Bquitt,  13;   Estates  of  Dbgrdrhis,  1;   iHjmramn^  % 

Jury  and  Jctrobs,  5. 

AFFRAY. 
See  Criminal  Law,  29-412. 

AGENCY. 

L  AoxNT  AonNo  rrbxr  in  Pubuo  or  PRXTAn  GAFAcmr  n  aov  Ki 
BARiLT  Madr  Liable,  eltlioagh  he  does  not  gi^e  a  oenee  of 
■ome  one  else.    Ogden  ▼.  Saymond,  429. 

%  One  Who  Assumbb  to  Contract  in  Namb  ov  Anothkr  ab  hd  PRnnarAi* 
with  an  honest  intent,  openly  and  fully  diadoeing  all  the  fMta  touching  hiif 
■onposed  authority,  or  which  may  be  fairly  implied  tram  hie  eitnatioB, 
eepeciaUy  if  he  providee  against  his  personal  liability  in  any  eTent»  cea 
not  be  held  liable,  unless  he  be  guilty  of  frsnd  or  false  repseeeBtatiOB. 
Id. 

L  Aobnt  can  not  bb  Subd  as  Contractino  Partt  in  CoBntAflTy  nnlesi  ft 
oontains  apt  words  to  charge  him  as  such.    Id, 

L  Bulb  that  if  Agent  dobs  not  Bind  his  Principal  he  bfaids  huneelf  needs 
qualification,  and  is  not  universally  correct  Where  an  agent  penonalfy 
oovenants,  and  then  adds  bis  representative  ohaiaoter,  which  he  does 
not  in  truth  sustain,  his  covenant  remains  personal  and  binds  him  as  sa 
Individual;  but  if  the  contract  does  not  contain  a  personal  undertaking, 
he  is  not  personally  liable.    Id. 

6.  Whbre  Aobnt  Acting  in  Public  Businbss  Entebs  into  OrarRAor  for  tiis 
benefit  of  the  public,  he  is  presumed  to  act  in  hii  official  capacity;  bat  if 
he  is  acting  in  private  business,  there  is  no  presumption  for  or  against^ 
and  he  Ib  or  is  not  liable,  according  to  the  language  used.    Id, 

6.  Agents  of  State  arb  Liable  in  Damages  for  Trbspass  or  Waste  Com- 
mitted, in  the  prosecution  of  a  public  work,  to  individnals  whose  ri^ti 
are  not  concluded  by  a  just  compensation  awarded  for  the  loss  or  Injoiy 
to  their  property.    Ex  parte  Martin,  321. 

See  Corporations,  14;  Faciors;   Injunctions,  5;   Marriep  WomVt  Tt 

Schools,  3;  Shipping,  6,  7;  WiTNEasBS.  1. 


Index.  808 

AIB. 
See  DKKD8,  18. 

ALIENATION. 
See  Landlord  axd  Tknant,  2;  8. 

AMENDMENTS. 

Bm  OmpoKATioim,  I;  Costs,  2-4;  Pleading  and  PBAonoit  80^  SI,  tt^  40| 

SnKnno  Pervokmancs,  5;  Statute  ov  LnoEAnom. 

ANIMALS. 
See  Executions,  7;  Railboads,  2»  4-6. 

APPEALS. 
Bee  OoNaxRunoNAL  Law,  0;  Costs,  1;  Crocinal  Law,  1,  18^  26|  Juso- 

MBMTS,  11;   JUBISDIOnON,   2;    MaEIBIAOE  and  DlTOBCni»  12;   PUADONI 

^    AND  PBAonoE,  5,  6,  37-89,  42,  45;  Suretyship,  0. 

•APPEARANCK 
See  Criminal  Law,  1;  Pleading  and  Practigi,  8,  88;  Fmooamt  8^  9l 

APPURTENANCES. 
See  Watercourses,  10, 11. 

ARBITRATION  AND  AWARD. 
1.  SuBMiSBiON  or  Suit  to  Arbitrators  at  Common  Law,  end  not  nnder  tbt 
statute  nor  under  a  mle  of  court,  is  a  dlBcontinnanoe  of  the  ^*M<^^"g  lo- 
tion. Mooers  ▼.  AUtn^  700. 
8L  AcnoN  BT  Administrator  upon  Award  gw  Arbferatobs  made  in  favor 
of  intestate,  after  his  death,  can  not  be  maintained  in  behalf  of  the  intes- 
tate's assignee  of  the  chilm,  the  agreement  to  submit  to  arbitntioa 
containing  no  provisions  authorizing  intestate's  assignee,  or  other  repva- 
sentative,  to  act  in  his  behalf  or  in  his  name  in  the  proeecntioa  -of  this 
daim  before  the  arbitrators,  and  the  administrator  having  taken  do  part 
is  the  proceedings.    Id, 

ARREST. 
See  New  Trial,  6,  14;  PRooEas/S*  0. 

ASSEMBLY. 
See  Statutes,  1,  2. 

ASSESSMENT. 
See  Corporations,  4,  6^  7* 

ASSIGNMENT  FOR  BENEFIT  OF  CREDITOB& 

See  Bankruptcy  and  Insolvency,  1. 

ASSIGNMENT  OF  CONTRACTS. 

PABnES  Majono  Joint  Assignment  can  be  Sued  Jointlt,  and  a  Joial 
Judgment  rendered  in  the  case  will  not  be  error  unless  tliere  was  a 
motion  that  separate  judgments  be  rendered.    Emrnenon  v.  CZoyweK,  648. 

8ea  Arbitration  and  Award,  2;  Bonds;  Judgments,  15;  Sohoou,  1;  SuB» 

TTSHIP,  8. 
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ASSOCIATIONS. 

SeeCOBPORATIONS,  11;  SUBSOSIFTIOH. 

ASSUMPSIT. 
See  GoxTRACTB,  fr-10;  CkMXNANCY,  8,  9;  Faotobs,  1;  Sobooui,  % 

ATTACHMENTS. 

1.  Bbtatb  in  Bbmaindxb,  in  Real  ob  Pebsonal  Estate,  ib  property, 
it  mbject  to  attachment  for  the  payment  of  debts.    Lockwood  y.  A^ye,  73w 

SL  Monkt  in  Hanim  of  Shrritf,  collected  under  execution,  is  not  sabjed 
to  uttachment  or  garnishment,  as  a  debt  due  to  the  plaintiff  in  executian, 
bat  is  in  the  custody  of  the  law  until  finally  and  properly  disposed  cL 
Olymer  v.  WUUa,  414. 

3b  Payment  bt  Garnishee  of  Judgment,  rendered  against  him  as  sach,  will 
protect  him  against  a  suit  upon  the  original  claim.    Smoot  v.  Edoecot  3101 

4.  Whbbb  Two  Joint  Makebs  of  Note  are  Gabnishsd  as  debtors  of  tbs 
payee,  and  answer  admitting  their  indebtedness,  but  fail  to  diadoee  the 
fact  that  they  have  been  notified  of  the  transfer  of  the  note,  a  pajrment 
of  the  judgment  rendered  against  them  on  their  answer  will  not  diachaige 
them  from  liability  to  the  real  owner.    Id. 

6.  Tbansfebeb  of  Note  Who  has  been  Notified  of  payment  of  the  same, 

and  fails  to  appear  and  assert  his  rights,  is  estopped  from  setting  up  any 
claim  against  the  garnishees.  Id, 
^  Rights  of  Pabties  on  Garnishment  Depend  upon  Condition  of  Things 
AS  Existing  at  the  time  of  the  service  of  the  original  writ  on  the  trustees, 
4md  can  not  be  modified  or  changed  by  subsequent  transactions.  IFt0- 
lOfTM  V.  A.  <£r  K,  R.  R.  Co.,  742. 

7.  Amount  to  be  Paid  on  Contingency  that  certain  work  contracted  to 

be  done  by  the  defendant  will  be  well  performed  can  not  be  garnished  in 
an  action  against  the  defendant  before  the  work  waa  performed.    Id, 

ft.  On  Gabnishment  of  Fund  by  Several  Creditobs,  the  fund  must  be 
appropriated  to  satisfy  the  judgments  according  to  priority  of  attach- 
ments.    Id, 

ft.  Garnishment  of  Amount  Due  Defendant  fob  Wobk  is  Pbsmatubb 
when  made  before  the  work  is  completed.     Id, 

10.  Garnishees  are  Liable  to  Pay  Interest  on  the  amount  in  their  hands 
for  which  they  are  charged  from  and  after  the  day  on  which  the  demand 
of  payment  was  made  upon  them.     Id. 

tl.  Plaintiff's  Consenting  to  Release  Shebiff  fbom  Any  Liability 
resulting  from  his  leaving  slaves,  when  attached,  in  the  possession  of  one 
to  whom  the  debtor  had  hired  them,  and  in  whose  employment  there  is 
a  keeper  appointed  by  the  sheriff,  does  not  invalidate  the  seizure,  although 
tne  sheriff's  responsibility  be  diminished.  Myers  v.  Myers,  688. 
See  Bankbuptcy  and  Insolvency,  5;  Equity,  6,  & 

ATTORNEY  AND  CLIENT. 

I.  DlQIiARATION  AGAINST  ATTORNEY   FOB   NeGUOENCB    NeED    OnLY  SeAXB 

generally  that  he  was  retained,  without  averring  specially  that  any  re- 
tainer fee  was  paid.     Burn  ham  v.  Hays,  389. 
ft.  Deglabation  against  Attorney  for  Negligence,  which  alleges  that  he 
was  retained  in  consideration  of  certain  fees  and  rewards  to  be  paid  himt 
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•honld  state  the  time  at  which  such  payment  should  be  made,  as  in  the 
absence  of  an  agreement  to  the  contrary  an  attorney  is  always  entitled 
to  his  retainer  fee  in  advance.  Vie  payment  of  snch  fee  should  be  al- 
leged as  positiyely  as  the  performance  of  any  other  condition  precedent. 
Id. 
Baa  BamcBUFTOT  ahd  Inboltknot,  1;  Costs,  5;  BIxsoutobs  Ain>  ADMoruk 

TRATOBS,  9. 

AUTREFOIS  CONVICT. 
See  duiONAL  Law,  16-20,  2i. 

AWARD. 
See  Abbitbation  Aim  Awabd. 

BAILMENTS. 

1.  Whabvinobbs  and  Wabehousemek,  uiojxb  Comfoir  fiAmtTMui^  are  re- 
sponsible for  the  loss  of  goods  intrasted  to  their  care,  only  where  snch 
loss  occorred  through  the  neglect  to  exercise  reasonable  and  ordinary 
care  and  diligence.     Cox  v.  0*RUey,  633. 

S.  In  Action  against  Whabrngeb  yob  Value  or  Goods  received  by  him, 
and  which  he  failed  to  deliver  to  the  consignee,  he  must  prove  tha 
property  to  have  been  lost,  or  to  have  passed  out  of  his  possession* 
in  order  to  have  the  coiirt  determine  whether  it  had  been  so  lost  for  the 
want  of  reasonable  care.     Id, 

S.  Bbquestinq  "a  Lad,"  Who  dobs  not  Appbab  to  bb  Aobnt  or  Con- 
siONER,  to  notify  said  consignee  that  a  box  was  at  the  wharf  for  him,  or 
proof  that  a  rumor  of  such  fact  had  reached  said  consignee,  will  not 
excuse  a  wharfinger  from  his  neglect  to  give  direct  and  reasonably  prompt 
notice  thereof.    Id, 

See  Faotobs,  5-7;  Sales,  1. 

BANK  BILLS. 
See  Neootiabls  Instbuhents,  26. 

BANKRUPTCY  AND  INSOLVENCY. 

1.  Counsel  should  be  Affointed  to  Make  Absent  Cbeditobs  PABrm 
in  cases  of  voluntary  surrender.    NorChern  Bank  v.  SquireSf  682. 

8.  Obdeb  of  Coubt  Aoceptinq  Subbender  of  Insolvent's  Pbopertt,  and 
staying  all  proceedings  against  him,  precludes  creditors  from  instituting 
a  suit  in  another  court,  when  the  order  ia  authorized  by  the  laws  of  thia 
state.    Id, 

S.  State  Insolvent  ob  Bankbupt  Laws,  as  to  contracts  posterior  to  those 
laws,  are  valid  and  binding  between  citizens  of  the  state  where  such  laws 
exist,  as  to  contracts  made  and  to  be  performed  in  the  state.     Id, 

4.  DiSCHABGE  IN  BANKRUPTCY  GRANTED  UNDER  LaWS  OF  StATE,  aS  between 

citizens  of  the  state  where  the  discharge  is  granted,  and  as  to  contracts 
made  and  to  be  executed  there,  is  valid  and  binding  everywhere.    Id, 
Ak  Absionment  IN  Bankruptcy  in  New  Brunswick  vests  all  the  property  of 
the  bankrupt  in  the  assignee;  and  one  who  is  indebted  to  the  bankrupt^ 
and  who  is  a  resident  of  New  Brunswick,  but  who  is  temporarily  in  thia 
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itete,  eu  not  be  ohaiged  by  a  creditor  in  this  sliite  as  a  trqito>y  ahm 
the  aangnment  made.  8mWi  v.  Eaton,  740. 
6w  EvxDBHOi  THAT  FoBEioir  Bankkuftot  WAS  Fbaudu^iDIT  ahd  Oouxmri 
a  Iradmxbsibli  to  impeach  a  bankrapf  a  oertificate  dnly  obtained  from 
the  oommiasioner  and  certified  by  the  court  of  chancery  under  the  statntes 
of  the  ooontry.    Id, 

Bm  OoiviHAinn,  8,  6;  Eqvitt,  10;  FRAtiDULKNT  Covvktajkoeb,  2;  Naoona- 

BLB  InBTSUMKNTS,  3. 

BANKS  AND  BANKING. 
See  CoBPO&ATiONS,  1,  2,  12. 

BILLS  AND  NOTES. 
See  Kbgohablb  Instbumbhtb. 

BILLS  OF  EXCHANGE. 
See  CoNnjOT  of  Laws;  Nxootiablb  Imirjtmuung. 

BONA  FIDE  PUBCHASERS. 
Bee  RMUUTioBm,  27»  87;  Ezeoutobs  Ain>  Adxinisi&aiobs,  13;  NaooaaHJi 

iNSTRUMBins,  18,  19,  23. 

BONDS. 

1.  Abbzobob  of  Bond,  bithbb  fob  Monbt  ob  Lani),  undertakes,  by  impUoa' 
tion,  that  he  has  a  right  to  pass  to  the  assignee  what  his  assignment  pur- 
ports to  pass.  If  the  assignor  does  not  possess  snch  right,  he  is  liaUe 
for  a  breach  of  his  implied  undertaking  the  moment  the  assignment  is 
made.    Emmeraon  v.  ClayweU,  645. 

iL  Absiovbb  of  Bond,  though  REOEiyiNO  It  with  Knowlbdgb  that  An- 
OTHBB  Pbbson  CLAIMED  It,  may  recover  against  his  assignor,  nnleas  by 
the  contract  he  agreed  to  risk  the  claim  of  snch  third  person.    Id, 

Bee  OoNariTUTAONAL  Law,  14;  Cobfobations,  2;  Dbbob,  14,  16;  Ezioo- 
noNB,  1,  4>6,  22;  Exsoutobs  and  Administbatobs,  3,  11;  Gvabdiai 
AVD  Wabd;  Judombnts,  7,  8>  Madttxnanob;  Plbadino  and  PKAOHOii 
88;  SoHOOLS,  1;  Subetyship,  6-9,  11;  Vbndob  and  Ybndb^  1. 

BOUNDABIES. 

Idm  Desgbibbd  as  Bunnino  "down  Biyxb**  fbom  Point  on  BAHKmnsI 
be  taken  to  be  a  line  along  the  river,  and  the  words  do  not  indioats 
merely  the  general  direction.    Pxhe  t.  Monrot^  761. 

8m  EQunr,  8;  Eyidbncb,  26,  26;  Fobciblb  Entbt  and  Unlawful  Db 

tainkr,  2. 

BURDEN  OF  PROOF. 

8m  OoMTBAon,  10;  Dbbds,  8;  Evtdencb,  2;  Fbaud,  2;  Jdbt  asd  ivwam^ 

2;  Mauoious  Piu>sbc(7tion,  7;  Mastbb  and  Sbbtant,  8. 

BURGLARY. 
Sm  Cbiminal  Law,  17,  18,  24. 
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BYLAWS. 
BmOoaatOMuauam^  19,  20;  KLastbi  ajkd  SoTAav. 

GATTLB. 
8m  biooTiom^  7;  Niouokhox,  2-4;  RAnjM>m%  9L 

GBBTIFIGATES. 

8m  BaMHUJUOT  AlTD  InOLVKZrCT,  6;  GoSFOBATIOm^  5|  Tmmtjm^  & 

CHAIliEKGES. 
8m  CRDHirAL  Law,  tt.  • 

CHANCERY. 

SeeEquiTT. 

CHARTERS. 
8m  BAnn  avd  Bakxino,  1,  2,  6, 10;  Riin.BftAiw^  L 

CLIENT. 
8m  Attornkt  and  Cunra. 

COLLISIONS. 
8m  Btidkncs,  27;  Wzlu,  S^  flL 

COLOR  OF  TTTLEL 
Sm  Eyidxiycx,  8. 

COMMISSIONERa 

OoaMBASIOn,  1,  6,  21;  PlBADDTO  AXD  PBAOtlOi^  4. 

COMMISSIONS. 
Sm  Faotobs,  3,  4. 

COMMON  CARRIERS. 
See  Bailmsntb,  1. 

COMMON  LAW. 

If  KliouTJONB,  30;  Makdamctb,  4;  Puunso  AMft 

Tiox,  10,  2a 

COMMONS. 
Sm  Bsxds,  10. 

CaMMXJNITY  PROPERTY. 
Sm  Husband  and  Wurm,  8. 

COMPLAINTS. 
8m  Flkadino  and  pBAcncit  2;  S. 

COMPROMISE. 
8m  Ezbootobs  and  AdministbatoMi  14 
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€X)NC£ALMBNT. 
See  8URSTT8HIP,  12»  !& 

CONDITIONAL  SALE. 
See  Sales,  1. 

CONDITIONS. 
Bee  0iiiM»  14|  16^  BzaouroBs  and  ADMiNnrnuLSOBfli  S; 

NlGOTIABLB  IxSTRXTMIinS,  IS. 

CONDONATION. 
See  Mabbiaox  akd  Dptobob,  7t  8^ 

CONFESSIONS. 
See  CuMiNAL  Law,  37. 

CONFLAGRATIONS. 
See  Emiioent  Doiiain,  5-10. 

CONFLICT  OF  LAWS. 

1.  StATB,  Df  ITS  SoyXKUON  CaPACITT,  can  ExSBOIBI  FuLLHS  AnVHQUTT 

OVKB  ns  Own  Tribunals,  and  prohibit  citizens  of  otlier  biAtes  from 
suing  in  them  on  contracts  made,  either  in  or  ont  of  tiie  state,  nnlw 
restricted  by  some  superior  power.    Northern  Bank  ▼.  Squires,  882. 

t.  Bill  op  Exchanox  Drawn  bt  Citizbn  or  Louisiana,  upon  and  sooepted 
by  citizens  of  Louisiana,  and  payable  to  the  order  of  a  citiasn  of  the  ssme 
state,  will  be  understood  as  intended  to  be  made  payable  in  Tionisiansi 
unless  the  contrary  appears.     Id, 

t,  Whsrb  Possession  of  Pbopebtt  in  0ns  State  has  Commxnckd  bt 
FoROi  or  fraud,  practiced  within  the  limits  and  jurisdiction  of  a  sistar 
state,  and  contrary  to  the  authority  and  judicial  process  of  the  ssme, 
such  property  must  be  returned  to  the  state  whence  it  was  taken,  and 
the  parties  remitted  to  that  jurisdiction  for  a  determinatioii  of  their 
rights.    Myers  v.  Myers,  689. 

i.  Laws  Rboulatino  Acquisition  or  Transmission  or  Title  to  Pebson- 
ALTT  are  those  which  are  in  force  where  the  owner  is  domiciled.  Swdih 
v.  Eaton,  746. 

See  Bankruftot  and  Insolvenct,  ^-6;  Exsodtors  and  ADMnnBnuTOM» 
2;  Jurisdiction,  3,  4;  Pleading  and  Praotiob,  18,  17. 

CONSIDERATION. 
Bm  Cobtriots,  A,  6;  Corporations,  11;  Dedication,  I;  ManiviBairaBt 

Statute  of  Limitations;  13. 

CONSIGNOR  AND  CONSIGNEE. 
See  Bailments,  2;  Factors;  PARTNBBSHZPy  4. 

CONSOLIDATION. 
See  Pleading  and  Practice,  19,  20. 

CONSTABLES. 
See  Offices  and  Officers. 
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ooNsnrunoNAL  law. 

1.  BxTBOHincnvE  Law  is  Vaud  which  does  not  impair  or  defeat  verted 

rights.     BawU  v.  Kennedy,  289. 

2.  RxTBOSFBcnyx  Laws  ark  Cokstitutionai.  when  remedial  in  their  natare^ 

and  which  do  not  infringe  upon  or  divest  vested  rights.  Wjfime^s  LtMm 
▼.  Wynne,  66. 

5.  BxoiSTBT  Acts  haying  RiTBOsPBcmrB  Opkratiom  have  never  heen  con- 

sidered as  falling  within  the  constitutional  inhibition  against  ex  po&t 
fado  laws  and  laws  impairing  the  obligation  of  contracta  Tucker  v. 
Harrw,  488. 

4.  Law  Embraces  but  One  Subject  when  it  anthorizes  the  construction  of  a 
railroad  and  provides  that  it  shall  have  power  to  extend  to  and  unite 
wiUi  other  roads.     BelleviUe  ds  IlUnoistown  R,  H,  Co.  r,  Oregoiy,  589. 

ft.  Subject  of  Bill  is  Expressed  ix  its  Title  when  the  subject  is  to  incor- 
porate a  railroad  company,  and  the  title  is  "An  act  to  incorporate  the 
Belleville  and  IllinoiBtown  railroad  company;**  although  the  name  of  the 
company  does  not  give  a  full  description  of  the  road  authorised  to  be 
constructed.    Id. 

6.  Act  Incorporatino  Railroad  Compant  is  Private  Law  within  the 

meaning  of  the  Illinois  constitution  providing  that  no  private  law  shall  be 
passed  which  embraces  more  than  one  subject,  and  that  shall  be  expressed 
in  its  title.     Id. 

7.  Leoislatube  bt  Simply  Declaring  Private  Act  to  be  Public  Law  can 

NOT  Evade  Effect  of  Constitutional  Provision  declaring  that  *'  no 
private  or  local  law  which  may  be  pasaed  by  the  general  assembly  shall 
embrace  more  than  one  subject,  and  that  shall  be  expressed  in  the  title." 
Id. 

8.  Legislature  mat  Regulate  bt  Law  Sale  of  Ant  Article  the  use  of 

which  would  be  detrimental  to  the  moraU  of  the  people.  State  v.  Otcr- 
ney,  782. 

9.  Act  Imposing  Double  Penalty  upon  One  Who  Appeals,  in  case  he  is 

convicted  by  a  jury  io  the  appellate  court,  is  uuconstitutional.  But  the 
appellate  court  may,  after  conviction  by  the  jury,  impose  the  single  pen- 
alty, where  such  penalty  appears  to  be  appropriate,  and  the  law  does  nol 
state  by  what  tribunal  it  may  be  im()osed.     Id. 

10.  Phrase  "by  the  Law  of  the  Land"  Means  by  Process  and  Proceed- 
ings of  the  common  law,  by  which  process  and  proceedings  the  accused 
has  the  right  to  know  the  charge,  in  the  whole  form  and  substance, 
against  him,  to  contest  it,  and  if  not  proved  to  the  satisfaction  of  a  jury, 
to  demand  an  acquittal.     Inhabitants  of  Saco  v.  Wenlworthf  786. 

11.  Every  Person  Prosecuted  for  Crime  has  Constitutional  Guaranty 
OF  Trial  by  Jury,  and  no  law  can  be  enacted  which  shall  take  away 
this  right  or  interpose  such  impediments  to  its  exercise  as  unnecessarily 
or  unreasonably  to  impair  it.     Id, 

12.  Act  Which  Makes  It  Difficult  for  Accused  to  Obtain  Trial  by  Jury, 

beyond  what  public  necessity  requires,  impairs  individual  rights,  and  ia 
inconsistent  with  the  provision  of  the  constitution  which  guarantees  their 
protection.  Id. 
IS.  Act  Requiring  Conditions  for  Purpose  of  Preventing  Trial  by  JuBt 
\b  at  war  with  the  spirit  of  the  constitution,  and  so  far  as  it  deprives  aom 
of  this  means  of  protection,  it  is  void.     Id. 
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lii  Statuti  BaQiTiBnro  Aoocno,  as  P&BBaQUism  ior  OBEAiimi0  Jon 
Trial,  togive  a  bond  in  a  luge  peoal  sum,  conditioned  to  be  yotd  if  ha  aImII 
^>Miimin  from  all  violationa  of  the  proviaiaaM  of  the  act  dnring  the  peod- 
enoy  of  the  appeal  taken  for  the  pnxpose  of  seeming  a  trial  by  jnxy, 
traTones  the  provision  of  the  constitntion  which  gnaranteee  to  the 
onaed  a  apeedy  trial  by  jury,  and  ia  therefore  Toid;  and  no  aotiaii 
be  maintained  on  aaoh  a  bond.    Id* 

8eeCoBPOBATioii8»  19-21;  BMnnvT  Domaih;  Evii>jmo%  4;  JuDoavsH^  14} 

SXATim  OF  LuflTATIOirS,  2;  SCATUTOy  ly  2. 

CONSTRUCTION. 

8m  Dudo,  10-14;  BzaoonoNS,  11, 12;  Bxsodtobs  ajsd  ABMEsanacma^  In 

GvAmABTT,  1,  2;  Plkabiho  and  PBAonci,  9;  Scatotm;  Uaaaii^  1* 

CONSTRUCTIVE  NOTICE. 
See  MoBTaAOXB,  6. 

CONTINUANCE. 
See  Cbdohal  Law,  25,  26;  JuDcnmy  X 

CONTRACTS. 

1.  CoNTBAon  Mads  nr  Violation  ov  Statdtb  ash  Ihtaud.  Pmrmtm  t. 
Jbnea,  476. 

Si  0ns  haying  Contraotsd  to  Haul  Loob  into  Stbsam  FnumxA  ho  Cos- 
TBACT  by  landing  the  loga  at  any  point  within  the  atream,  whether  thay 
oonld  be  ran  iErom  that  point  or  not.    Palmer  ▼.  JRiysr,  708. 

S.  PaBTT  Who  RsUSS  on  FbaUD  as  QbOUND  IOK  iNYALmATIKO  COMTSAflf 

mnat  upon  the  diaoovery  of  the  fraad  take  immediate  atepa  to  readad 
the  contract.  If  he  repeatedly  ratifiee  the  acta  of  which  he  oomplaiBi^ 
he  will  be  forever  eatopped  from  aetting  np  anoh  a  defenae.  Stmtimm 
Ltft  Ina.  dt  T.  Co.  ▼.  Lanier,  448. 

4  Two  Pabtiss  to  Contract  can  not  Bind  Othsb  Pabxisb  to  ConsAa 
l^  independent  agreement  in  ref erenoe  to  the  original  oontraot.  Paimtr 
^.  ^9f  708. 

f.  AonoN  UPON  P&oMiss  IS  M  aihtainasls  only  when  oonaideFalion  ia  darifid 
by  one  party  from  another  party  to  the  anit,  negotiable  paper  eacoeptad. 
Mackias  Hoid  0o,  v.  CoyU,  712. 

C  Pabtt  tob  whoss  BsNsnT  .Contract  was  Mads  mat  MAiNTADr  Sua 
thereon  in  hia  own  name,  diaregarding  the  agency  or  name  by  which  ha 
acted  in  the  formation  of  the  contract,  proTided  the  conaidenitioii  ia  d^ 
rived  by  one  party  from  another  party  to  the  aait.    Id* 

T*  Action  can  not  bb  Maintained  to  Rboovsr  Monst  Bzfbndsd  at  no  ra- 
qneat  of  the  defendant,  expreaa  or  implied,  nor  for  any  pnipoae  from 
which  he  coold  derive  any  benefit.    Id. 

I.  In  Ordsr  to  Rbooysr  in  Assumpsit  pob  Part  Psbvobmanob  or  Ditibi- 
BLS  Contract,  it  ia  not  neceaaary  that  the  conlraotee  ahoold  have 
wrongfully  refoaed  to  reatore  to  the  oontraetor  what  he  haa  raoeived 
under  the  contract.  Snch  recovery  may  be  had  upon  oonlracta  for  par- 
aonal  aervioea,  where  it  would  be  impoaaible  to  place  the  partiaa  <»  alMi 
fHOw     C7oe  V.  SmUh,  618. 
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•.  Bmootkby  in  Assumpsit  fob  Part  Pertobmakcb  gw  Express  Cotttraci 
miut  in  no  case  exceed  the  contract  price,  or  the  rate  of  it  for  the  part 
of  the  contract  performed.    Id, 

10.  In  Assompsit  upon  Quantum  Meruit  for  ScRViciflS  Pbrformed,  the 
question,  **  What  were  the  services  rendered  worth?  "  is  correot»  as  prima 
facie  the  benefit  of  the  party  receiving  the  services  would  be  measured  by 
their  worth;  and  the  burden  is  upon  him  to  show  the  contrary.    Id, 

11.  On  Onr  Pbbson*s  Bnoagino  to  Furnish  Support  for  Anothxr  with- 
out Designation  of  any  place  where  it  is  to  be  furnished,  the  support 
must  be  provided  where  the  person  to  be  supported  elects  to  receivr  i| 
without  occasioning  unnecessary  expense.    Norton  v.  Webb,  ^4&. 

12.  Parties  have  Rioht  to  Adjust  Amount  Dub  in  Monet  on  (}ontraov 
Patable  in  Wool,  where  at  the  time  of  payment  several  installmenti 
of  wool  have  been  delivered,  but  a  large  amount  still  remains  payable; 
and  on  such  an  adjustment  neither  party  can  be  relieved  without  erroc» 
mistake,  or  fraud  in  making  it;  and  in  the  absence  of  such  evidence,  it  is 
error  for  the  court  to  instruct  the  jury  as  to  the  mode  of  reckoning  to 
ascertain  the  amount  without  regard  to  the  settlement  made  by  th« 
parties.    Brffont  v.  Crosby ,  767. 

/Bm  Aobnot;  Assignment  of  Contracts;  Baneruptct  and  Insoltenot; 
Bonds;  Gonfugt  of  Laws;  Constitutional  Law,  3;  Corporations* 
7-9,  16;  Deeds;  Equitt,  4,  6;  Evidence,  10, 11;  Executors  and  Admin- 
istrators, 9;  Gaming;  Insurance — Fire,  1;  Marriage  and  Divorcb,  I; 
Master  and  Servant;  Mortgages;  Sales;  Shipping;  Spboifio  Per- 
formance; Statute  of  Frauds;  Statute  of  Limitations;  SvBacair^ 
noM;  SuRETTsmp;  Usage;  Vendor  and  Vendeb. 

CONTRXBUTOBY  NEGLIGENCE. 
See  Neoliobncb. 

CONVERSION. 
See  Co-TENANCT,  9;  Trover. 

CONVICTIONS. 
See  CamrriTUTiONAL  Law,  9;  CRimNAL  Lav,  16-20^  24. 

COPARCENEBS. 
See  Statute  of  Limitations,  3. 

CORPORATIONS. 

L  Wbbbb  Charter  of  Banking  Corporation  Requirxd  Subsoribebs  ts 
ITS  Stock  to  pay  at  the  time  of  the  subscription,  to  oommissioners  ap- 
pointed to  open  books  for  that  purpose,  ten  per  cent  on  each  share  sub 
■oribed,  directing  that  as  soon  as  the  stock  was  taken  and  the  ten  pei 
cent  paid  in,  trustees  should  be  elected  and  the  company  bo  fully  organ- 
iBsd;  and  an  amendatory  act,  passed  after  the  organization  of  the  com 
pony,  authorized  it  to  allow  any  stockholder  to  surrender  his  certificate 
of  stock  and  take  a  certificate  of  fall  stock  equal  to  the  amount  of  pay- 
ment made  on  his  original  stock,  and  empowered  the  company  to  reissue 
the  stock  surrendered:  Held,  that  the  company  waa  not  bound  to  require 
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the  purchasers  of  such  sorrendered  stock  to  pay  the  ten  per  cent  on  the 
■hares  purchased  hy  them;  that  the  requirements  of  the  original  charier 
had  exclusive  referenoe  to  those  who  suhscrihed  before  the  company  was 
organized;  that  the  powers  of  the  commiMioners  ceased  as  aooo  aa  the 
stock  was  subscribed  and  the  ten  per  cent  was  paid  in;  and  that  the 
company,  and  not  the  commissioners,  had  the  power  to  reissoe  the 
rendered  stock.    Southern  Lift  Ins.  A  T,  Co.  v.  Ltuuer,  448. 

t,  Whkbk  Charter  of  Bank  Authorizes  It  to  Reissue  Surrbtdi 
Stock  and  invest  the  proceeds  in  bonds  and  mortgages,  it  may  seQ 
stock  directly  for  bonds  and  mortgages.     Id. 

S.  Where  Grant  of  Power  to  Gorforation  is  Clearly  Definsd,  and 
mode  is  prescribed  for  its  exercise,  the  corporation  may  adopt  sncfa 
as  in  its  judgment  will  secure  the  purpose  contemplated.    Id. 

L  Subscriber  is  Personally  Liable  for  Assessments  on  Stock  of  Con- 
PORATION,  where  he  signs  a  promise  to  pay  therefor  in  the  subscriptioa 
book,  although  the  only  remedy  given  by  the  act  of  incorporation  for  a 
failure  to  pay  assessments  is  a  forfeiture  of  stock.  Railroad  Co.  ▼. 
BaOey,  181. 

5.  Oertificatb  of  Board  of  Commissionehs  is  Conclusiys  upon  the  validiiy 
of  subscriptions  to  the  stock  of  a  corporation,  the  amount  thereof,  and 
on  the  question  of  legs!  organization,  when  the  commissioners  are  ap- 
pointed under  an  act  of  the  legislature  to  find  and  certify  on  these  &ete. 
Id. 

(k  Forfeiture  of  Charter  of  Corporation  can  not  be  Set  up  by  Stock- 
holder as  a  defense  to  an  action  against  him  for  assessments  on  his 
stock.  The  forfeiture  can  be  taken  advantage  of  only  by  the  state,  and 
in  direct  proceedings  against  the  corporation.     Id. 

7.  Bach  Subscription  to  Stock  of  Corporation  is  Independent  Contract, 

and  in  no  way  connected  with  or  dependent  upon  the  terms  or  sgrae- 
nients  concerning  other  subscriptions.     Id. 

8.  Evidence  of  Private  Parol  Agreements  with  Previous  Subscribsbs 

TO  Corporate  Stock,  made  at  or  before  signing,  and  inconsistent  with 
the  written  terms  of  subscription,  is  inadmissible  in  an  action  for  assess- 
ments against  a  subscriber.     Id. 

9.  Mutuality  of  Obligation  Exists  in  Terms  of  SuBSdurnoN  to  Corpo- 

rate Stock,  although  the  subscription  was  subject  to  the  acceptance  or 
rejection  of  commissioners  until  the  organization  of  the  corporation;  it 
not  appearing  that  the  subscription  was  rejected  by  the  commissionen 
or  disaffirmed  by  tho  corporation  when  it  became  organized.     Id. 

IOl  Subscriber  can  not  Object  to  Alterations  in  Corporate  Chartkb 
Subsequent  to  his  Subscription  to  the  stock,  where  his  assent  and  re- 
quirement thereto  is  to  be  inferred,  and  the  alterations  were  necessary, 
and  pennitted  the  application  of  the  money  to  the  purpose  for  which  it 
was  specifically  subscribed.     Id. 

U.  Corporation  Formed  from  Association  of  Individuaia  for  Business 
Purposes,  without  the  consent  of  a  subscriber  to  the  association,  can 
not  recover  on  subscriber's  subscription  for  money  laid  out  and  expended 
by  itself  for  the  use  of  the  defendant,  as  there  is  no  consideration  between 
the  parties,  nor  for  money  expended  by  the  association  before  the  in- 
corporation, as  the  corporation  is  not  identified  with  those  whose  money 
was  expended.     A/acAicM  Hotel  Co.  v.  Coyle^  712. 


Z. 
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12.  Acnoir  mat  bb  Maintaikxd  aoainst  Baitk  Gobpobation  vob  Pbobb- 
cctasQ  Vexatioub  Suit  against  an  individual  who  has  snfFered  damaga 
thereby.     Ghodspeed  v.  Ecul  Haddam  Banh^  439. 

13.  GORPOBATIONS  ABE,  IN  MODKBM  TlVBS,  BbOUGHT  TO  SaKB  CiVIL  LIABIL- 
ITIES as  natnral  persons,  so  far  as  this  can  be  done  practically  and  con- 
sistently with  their  charters,  and  are  civilly  responsible,  in  their  oorpo- 
rate  capacities,  for  aU  torts  which  work  injozy  to  others.    Id. 

14.  DiBECTOBS  of  Ck)BP0BATI0N  Ck>K3TITUTB  CONTROLLIKO  POWXB  OF  COBPO- 

BATION,  and  are  not  to  be  regarded  merely  as  its  agents  or  servants  act- 
ing under  a  del^ated  authority;  and  the  doctrine  that  principals  are  not 
responsible  for  the  willfal  miscondact  of  their  agents  can  not  be  applied 
to  them.  Id. 
16b  Mauob  of  Gobpobation  may  be  Pbovsd  by  proving  the  motives  of 
its  directors,  in  the  same  way  that  the  motives  of  other  associated  or  con 
spiring  bodies  are  proved.     Id, 

16.  Pabtt  can  not  be  Allowed  to  Avoid  his  Contbaot  with  Gobpoba- 
tion, and  thereby  diminish  a  fund  designed  as  a  security  for  the  benefit 
of  the  public,  on  the  pretense  that  there  was  some  abase  of  the  corporate 
powers  or  mismanagement  on  the  part  of  the  board  of  directors  in  mak- 
ing the  contract.    Souihem  L\ft  Ins,  ds  T.  Co.  v.  Lanier^  448. 

17.  Sbcttbitt  Taken  bt  Gobpobation  mat  be  Enfobced  against  him  who 
gave  it,  although  the  transaction  may  be  culpable  on  the  part  of  the 
directors  of  the  corporation,  and  a  ground  of  forfeiture  in  a  question 
between  it  and  the  government  which  created  it.    Id. 

IS.  Offigebs  of  Insolvent  Gobpobation  abb  Tbustees  for  its  creditors. 
Id. 

19.  Violations  of  Obdinange  of  Municipal  Gobpobation,  not  embnu^ 
in  the  elemental  definition  of  crimes  as  recognized  by  the  penal  statutes, 
are  not  criminal  cases  included  in  the  provision  of  the  state  constitution 
that  the  superior  courts  shall  have  exclusive  jurisdiction  in  all  criminal 
cases,  except  in  the  cases  that  are  therein  specified;  and  therefore  a  stat- 
ute authorizing  a  municip&l  corporation  to  impose  a  penalty  for  such  vio- 
lation IB  constitutional.    Floyd  v.  CommU$iontr8f  559. 

20.  Enfoboement  of  Municipal  Bt-laws,  and  Infliction  of  Fnim  there- 
under without  the  intervention  of  a  jury,  is  not  in  conflict  with  the  pro- 
vision of  the  state  constitution  securing  the  trial  by  jury,  "  as  heretofore 
used  in  this  state,'*  because  such  right  was  not  claimed  for  or  accorded  to 
offenders  in  such  cases  before  the  adoption  of  the  state  constitution. 
Id. 

SI.  Statute  Obanting  to  Gommissionebs  of  Town  Poweb  to  Issue  Liquob 
Licenses,  under  such  regulations  as  they  might  prescribe,  provided  that 
the  applicant  be  required  to  take  the  oath  required  by  the  general  law 
of  the  state,  gives  full  and  complete  authority  to  the  commissioners  to 
prescribe  any  and  whatsoever  legal  and  constitutional  regulations  they 
please,  subject  to  which  such  license  should  be  granted,  provided  the  oath 
specified  was  administered;  and  therefore  they  are  authorized  to  pre- 
scribe as  an  additional  regulation  that  the  clerk  of  the  applicant  shall 
take  a  similar  oath.    Id. 

BeeCoNSTiruTioNALLAw,  4-7;  Mastebak~>  Sebvant;  Neoligengb;  Rail 

BOADs;  Subsgbiption. 
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OOSTS. 

1.  VoB  FlLiHO  UnraanBAULT  Gboss  Airs  Ihbkuoati  Pirrrmur  vob  Ih 
TOBCi;  the  eonrt  turad  the  costB  apon  plaintiff'B  attorney:  AeU,  tlwt  thi 
ooart  had  a  right  to  exerciM  each  power  in  its  diacration,  and  thai  te 
iqipeUate  court  can  only  interfere  in  oaw  of  an  aboee  thereof.     Mromm  t. 

SfOMfUf  o41. 

t.  CouKt  HAS  LiOAL  DmoRnnoN  to  Allow  Axkhdmeiit  ow  Oost  Bol 
and  the  aflSdarit  aooompenying  it^  under  the  aixty-^hth  nuctioB  oC 
the  practioe  act»  aad  party  can  not  aay  that  this  diacratian  haa  hen 
aboeed  when  it  reenlted  in  the  reduction  of  the  amount  of  the  eoefei  ai 
to  him.    Bmmkam  v.  Ifaij^  380. 

t.  Tna  wmnK  Which  vo  Filb  Cosr  Bill  is  not  Enlarohs^  after  tiie 
expiration  of  that  time,  by  granting  leave  to  amend  a  hill  dnly  filed, 
as  the  amendment  relatee  back  to  the  time  of  filing  the  on^nal  of 
which  it  is  a  perL    Id, 

4k  Ir  Obioinal  AmDATir  to  Cost  Bill  bb  Nvlutt,  defendant  afaomld 
treat  it  as  such,  and  take  the  proper  steps  to  set  it  aside;  but  by  moviaig 
to  retaz,  he  brings  it  before  the  court  of  his  own  motion,  and  it  ia  praper 
for  the  court  to  giant  leave  to  amend  said  bill,  or  to  make  sneh  oliier 
order  ss  in  its  discretiou  it  deems  necessary.    Id. 

ft.  AniDtAVXT  TO  Bill  or  Cons  can  be  made  by  the  attomey  ol  the  pswsrsfl- 
ing  party,  under  the  statute.    Id, 

See  ExscuTXONB,  20. 

CO-TENANCY. 

1.  Gbantob  Bkx>iib8  Tbnaht  in  Comf  on  with  one  to  whom  he  haa  eouTsyed 

"one  half  of  my  lot"    Lick  r.  (/DinmeU,  ZSZ, 

2.  Onx  Tenant  in  CoioffON  can  not  Maintain  Action  tor  Fobcdlb 

Entry  and  unlawful  detainer  agaiast  bis  co-tenant;  but  in  order  to  ob- 
tain relief,  mast  reeort  to  a  court  of  equity  for  a  partition  of  the  land  ia 
dispute.    Id. 

3.  Possession  or  One  Tenant  in  Common  is  the  possession  of  aU,  unless 

there  be  an  actual  ouster.     Young  v.  Adamt^  654. 

4.  One  of  Several  Tenants  in  Common  Enterino  upon  Land  necessarily 

acquires  possession  of  the  whole,  unless  he  expressly  limit  his  posses- 
sion to  a  part  His  possession  in  law  is  not  adverse  to  his  co-tenant, 
unless  he  imparts  to  it  that  character  by  claiming  the  whole  of  the  land 
as  his  own,  or  denies  his  co-tenant  right  to  any  part  of  the  same.    Id, 

ft.  Husband's  Entrt  upon  Land  in  Bight  of  Wife,  in  which  the  latter  hss 
title  to  an  undivided  interest  with  others,  will  inure  to  the  benefit  of  the 
other  part  ovmers,  unless  their  interest  is  disputed  and  he  clami  the 
whole  as  belonging  to  his  wife.    Id. 

0L  Tenant  in  Common  who  obtained  a  conveyance  from  his  co-tenant  for  the 
purpose  of  mortgaging  the  entire  estate,  and  bound  himself  to  reoonvey 
one  half  of  the  land  after  the  mortgage  is  raised,  but  who  rents  out  the 
premises  and  collects  the  rents,  becomes,  as  to  these  rents  and  profits,  a 
trustee  by  implication  for  his  co-tenant    TcurleUm  v.  ChkUkwaiie^t  ffekrt, 

296. 
7.  Tenant  in  Common  Bbceivino  Rents  under  an  implied  trust  for  his  co- 
tenant  is  chcrgeable  with  interest  on  the  amount  found  in  his  hands 
from  the  time  of  its  receipt.     Id. 
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8.  Tenant  in  Coumos  mat  Maintain  Snparatb  Dibtbsbs  ob  Aoron  fob 

Shabs  of  Kent  of  the  oommon  lands,  as  a  general  role;  and  where  rent 
18  collected  by  an  adminiatrator  or  guardian  in  hia  own  wrong,  each  of 
•everal  co-heirs  entitled  thereto  may  waive  the  tort  and  sae  in  OBtwrnptU 
for  his  share.    SmUh*t  Esb'tb  t.  WiUy,  262. 

9.  TxNA2rr  in  Common  mat  Sub  Alonb  fob  Gontkbsion  of  the  oommon  prop- 

erty, or  if  it  has  been  converted  into  money  may  waive  the  tort  and  taa 
in  cMumpaU  for  his  share.     Id, 
See  GuABDiAN  and  Wabd;  Pabtition;  Skippino,  6,  8;  Statutb  or  Ijmixa* 

TI0N8,  3. 

OOUEXa 
See  JuDOMBNn,  %  8,  6^  10, 11;  Jobibdiotion;  Plbadivci  and  FkAonoii 

Pbobatb  CouBn. 

COVENANTS. 

1.  COTBNANT  AOAINm  iNOtmBBANOBS  18  BbOKBN  AT  TlXX  OFCONyBTANOB 

by  ezistenoe  of  oatstanding  mortgage  on  the  premiMs.  Heed  t.  /Heros^ 
761. 

S.  Damaois  on  Bbbaoh  of  Coybnant  AOAIN8T  Inoumbbangb  bt  Out* 
8SANDIN0  Mobtoaob  is  the  snm  paid,  if  the  mortgage  is  discharged  bj 
the  covenantee;  but  if  the  incumbrance  is  not  removed,  and  there  is  no 
action  on  the  part  of  the  mortgagee  to  enforce  his  mortgage,  damages  ajna 
nominal.    Jd, 

t»  Action  fob  Bbbach  of  Coybnant  against  Inoumbbanobs  is  TtAit-ttw^ 
by  the  subsequent  discbarge  in  bankruptcy  of  the  covenantor.    Id. 

4.  Sbybbal  Covenants  in  Deed  of  Wabbantt  abb  Distinct;  their  breach 
arises  at  different  times,  is  established  by  proof  of  different  facts,  and 
damages  therefor  may  be  enforced  by  different  suits,  and  recompensed  by 
different  rules  of  damages;  and  whatever  may  be  a  discharge  of  one  is 
not  necessarily  that  of  another  and  distinct  covenant.    Id, 

IL  DisoHABOB  IN  Bankbuftct  18  No  Dbfensb  to  AcnoN  FOB  Bbbach  of 

Coybnant  of  warranty  when,  at  the  time  of  the  discharge,  there  was  no 

breach  of  the  covenant,  and  whether  there  would  be  any  saoh  breach 

was  uncertain.    Id, 

8ee  AoBNOT,  4. 

CREDITOR'S  BILL. 
See  Eqditt,  9-13. 

«  CRIMINAL  LAW. 

1.  Fbom  Afpkllant  Sbexino  Tbial  bt  Jubt  Notbino  Mobb  thav  Bbamut- 
ABLB  Sbcubitt  for  his  appearance  can  be  rightfully  required  in  a  crim- 
inal prosecution.    State  v.  Oumey,  782. 

i.  Indictment  fob  Rbcbivino  Usurious  Intebbst  upon  a  note  must  state 
the  place  of  the  execution  of  said  note.     State  v.  WUlianu,  627. 

t.  Rule  Rbquibes  that  when  Countt  is  Cleablt  Expbbssbd  in  the  body 
of  an  indictment,  where  any  positive  fact  is  averred,  it  should  be  stated 
to  have  been  done  '*then  and  there/'  and  this  should  be  repeated  te 
•very  material  fact  which  is  issuable  and  triable.    Id, 
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4.  Indictmsnt  should  Aileoe  Evebt  Material  Fact  Uuii  aervw  to 

ttitato  the  offense  charged,  with  predsion  and  oertainty  as  to  tune  aad 
place.     State  v.  Thurstifh  695. 

5.  Gbxeral  AVXIUIS2IT  IN  Indiotment  that  Aooitssd  had  Committed  Pae^ 

TiouLAB  Cbimb  Named,  withoat  more  apedfio  allegatioDs,  would  be  ia- 
Bufficient.    Id. 

8.  ImDIOTMEMT  HAVING  OnCE  StATED  TlME  WITH  CbBTAINTT  MAT  BeTKB  TO 

It,  in  respect  to  other  facts  alleged,  by  the  terms  ''then"  and  ^'tiiers^* 
without  repeating  it.     Id, 

7.  In  Cbiminal  Pleading  Nothing  can  be  Taken  bt  Intendment.    Id» 

8.  Indictment  Chaboino  Adultery  with  Certain  Named  Woman,  but 

averring  no  time  to  the  fact  that  she  was  a  married  woman,  and  not  r»- 
ferring  it  to  certain  time  before  stated  by  the  worda  *'  then"  and  **  thcrew* 
or  any  equivalent  terms,  is  insufficient.    Id* 

9.  Allegation  in  Indictment,  *'  being  a  Married  Woman  ani>  the  Law- 

ful Wife  of  A.,"  has  reference  to  the  time  of  finding  the  indiotment^ 
and  not  to  the  time  of  the  offense  in  strictness  of  criminal  law.     Id. 

10.  Indictment  for  Adultery  is  Insufficient  as  not  Allboino  Woman 
TO  be  Married  at  the  time  of  the  alleged  committal  of  the  offense,  if 
it  charges  that  the  defendant,  on  the  twenty-fifth  of  March,  1851,  com- 
mitted adultery  with  B.,  she,  the  said  B.,  "  being  a  manied  woman  and 
the  lawful  wife  '*  of  A.    Id. 

11.  Indictment  Charging  Two  or  More  Crimes  nr  One  Count  is  bad  for 
duplicity.    Ben  v.  Statef  234. 

12.  Indictment  Charging  Administering  Poison  and  Causing  It  to  be 
Administered  to  Three  Persons,  in  the  same  count,  is  not  bad  for 
duplicity.    Id. 

13.  Indictment  Charging  Statutory  Offense  not  in  Statutory  Words 
BUT  Equivalent  Words  is  good.    Id, 

14.  Indictment  for  "Attempt  to  Poison,"  under  Statute  Charging  Ad- 
ministering Poison  to  persons  named,  wiUfoUy  and  malidonsly,  and 
with  intent  to  kill  and  murder,  is  good,  though  not  adopting  the  words 
of  the  statute.    Id, 

16.  That  Record  does  not  Show  Prisoner  was  Furnished  with  Copy  of 
Indictment  and  a  list  of  the  jury  before  trial,  as  required,  is  not  availa- 
ble on  error,  if  no  objection  appears  to  have  been  made  at  the  triaL    fd. 

16.  Demurrer  to  Plea  of  Autrefois  Convict  Admits  Facts  Alleged 
therein,  but  denies  their  legal  sufficiency  to  procure  defendant's  ao- 
quittal.    Roberts  v.  State^  528. 

17.  Demurrer  in  Indictment  for  Robbery  to  Plea  of  Former  Conviction 

OF  Burglary  does  not  admit  that  the  charge  in  each  indiiitment  was 
the  same,  when  the  plea  alleges  that  the  felony  in  which  conviction  was 
had  was  the  same  felony  of  which  the  defendant  stood  accused,  but  ad- 
mits only  that  the  two  indictments  related  to  the  same  transaction. 
Id. 

18.  Demurrer  in  Indictmbnt  for  Robbery  to  Plea  of  Former  CoNvicnoN 

OF  Burglary,  by  admitting  that  the  two  indictments  related  to  the 
same  transaction,  becomes  in  the  appellate  court  an  effectual  admission 
that  the  evidence  of  violent  stealing  relied  upon  on  the  trial  for  buiglary 
to  prove  felonious  intent  was  the  same  with  that  offered  upon  tiie 
for  robbery,  though  the  record  does  not  show  this.     Id, 
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19  PuA  OY  FofiMBft  AoQUiTTAL  OB  CoNTionQir  IS  SuFfiuuMT  Only  when- 
erer  the  proof  shows  the  second  case  to  be  the  same  tnmssotion  with  the 
first.    Id* 

W.  Plea  of  Autrifoib  Conyiot  is  Spsoial  Plka  im  Bab  of  the  proeecation 
pending;  and  in  order  to  plead  the  same  with  effect,  the  crime  mnst  be 
the  same  for  which  the  defendant  was  previously  convioted  upon  a  suffi- 
cient indictment.    State  v.  Foster y  678. 

81.  Pboclamation  of  Govebkob  Offebino  Reward  for  the  apprehension  of  a 
criminal  is  admissible  as  evidence  to  sustain  an  allegation  in  indictment 
charging  that  the  accased  had  fled  from  justice.     Id. 

22,  In  Gases  of  Homicide,  where  the  mortal  stroke  was  given  in  Louisiana 
but  the  death  occurred  in  Mississippi,  the  crime  may  be  prosecuted  in 
the  parish  where  the  mortal  stroke  was  given.     IcL 

28.  MoBTAL  WoniTD  Inflicted  on  Board  op  Vessel  in  lake  Borgne,  which 
was  moored  to  a  wharf  in  the  parish  of  St.  Bernard:  held,  that  the 
courts  of  the  parish  named  had  jurisdiction  over  the  offender.     Id, 

Si.  Plea  of  Fobheb  Gonviction  of  Bubolabt  is  Sufficient  in  an  indict- 
ment for  robbery  based  on  the  same  offense,  when  the  record  shows  that 
in  order  to  show  felonious  intent  in  the  former  the  circumstances  of  the 
stealing  were  proved,  .and  thus  the  same  transaction,  the  robbery,  was 
involved  in  both  cases.     Roberts  v.  StoUe,  528. 

86.  Pabtt  Moving  Gontinuance  of  Gbiminal  Gauseon  Ground  of  hd  In- 
ability TO  Subpoena  Witness,  by  reason  of  recent  finding  of  bill,  and 
his  close  confinement  since  his  arrest,  must  show  that  he  has  certain  wit- 
nesses, giving  their  names,  and  must  state  what  he  expects  to  prove  by 
them,  in  order  that  the  court  may  determine  whether  or  not  the  testi- 
mony would  be  material     Id, 

SO.  Motion  fob  Gontinuance  of  Gbiminal  Gause  on  Account  of  Populab 
Bzcitement  against  the  prisoner  is  within  the  discretion  of  the  judge 
to  overrule,  on  the  ground  that  five  months  had  elapsed  from  the  alleged 
time  of  the  committal  of  the  offense,  which,  in  his  opinion,  was  sufficient 
time  for  the  subsidence  of  any  popular  excitement  arising  out  of  the  cir* 
oomstances  of  the  case;  and  no  reason  appearing  to  induce  doubt  that  he 
has  exercised  his  discretion  wisely,  his  decision  will  be  sustained  in  the 
appellate  court    Id, 

S7.  Goubt  hat  Ghaboe  Jubt  that  Thst  mat  Find  Vebdiot  of  Guii;it  on 
Fibst  Gount  of  an  indictment*  inasmuch  as  the  second  is  defective. 
Id. 

88l  It  IS  FOB  Jubt  to  Say  whetheb  Evidence  that  defendant  on  a  single 
oocasion  sold  liquor  in  less  quantities  than  a  gallon,  and  suffered  it  to  be 
drank  in  his  house,  and  that  he  had  bottles  of  different  kinds  of  liquor 
usual  in  retail  establishments,  is  sufficient  to  sustain  a  prosecution  under 
section  17,  act  of  March,  1853;  and  their  finding  will  not  be  disturbed. 
Bepley  v.  State,  628. 

S9l  Defendants  Indicted  fob  Affbay  abe  to  be  Tbied  Toobtheb,  and 
for  the  purposes  of  the  trial  and  in  making  their  defense  are  to  be  con- 
■ideied  as  having  one  common  interest;  consequently  each  defendant  will 
not  be  allowed  seven  peremptory  challenges,  and  if  one  of  the  defendants 
has  introduced  evidence  in  his  behalf  the  state  has  a  right  to  oondnde 
the  argument  to  the  jury,  although  the  other  defendant  has  Introdnoad 
no  evidence.  Hawkins  v.  StcUe,  517. 
Am.  Dao.  YoL.  LTEII—sa 
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so.  SucxmsroL  Dbvehsi  of  Onb  will  Ofbbaxb  ab  Aoquhxa^  ov  Bob 
JhoEtrDAJSTTS  where  the  two  are  indicted  for  an  afiny.    Id, 

81.  W0KD8  Alokk  or  PABms  will  not  Cokstitutb  Afibat;  bat  their  wordi 
aooompanied  by  their  acts  respectively  in  drawing  their  knives  aad  at- 
tempting to  nee  them  will  make  them  guilty  of  an  affiny.    ItL 

92,  Omi  Who  Aids,  AasiSTB,  and  Abets  Aftoat  is  Quuoy  aa  pcincqiaL 
Id. 

38.  MxEB  Civil  Tbbspass  upon  Man's  Housb,  nnaocompanied  by  oaoh  lone 
as  to  make  it  a  breach  of  the  peace,  is  not  a  sufficient  provocation  to  la- 
dnoe  the  killing  of  the  trespasser  to  manslaughter,  if  committed  under 
eiroamatanoes  from  which  the  law  would  imply  malice.  CctrroU  v.  SUdt^ 
882. 

84.  Whbbb  Tbktpass  is  Foboiblb,  Ownbr  mat  Bbsxsz  Bnibt,  but  he  is 
not  justified  in  killing  the  trespasser,  unless  it  is  necessary  to  pvevsnt  a 
felonious  destruction  of  his  property,  or  to  defend  himself  against  kna  of 
life  or  great  bodily  harm.    Id, 

8Si  Whbrb  Pabtt  BliLLS  ms  Assailant  when  there  is  not  reasonable  groond 
for  apprehending  imminent  danger  to  his  person  or  property,  it  ia  nan* 
slanghter;  if  the  killing  is  accompanied  with  malice,  express  or  implied, 
it  is  murder.    Id. 

80.  BviDBNCB  07  Thbbats  ov  Violencb  made  by  the  deoeased  against  ths 
prisoner  is  not  admissible  unless  the  same  was  oommunioated  to  tiie 
prisoner  previous  to  the  killing.    Id. 

87«  VoLUNTABT  Ck>N7ES8iON  ov  AoousED  respecting  the  act  he  oommittod, 
together  with  the  manner  in  which  the  same  was  rendered,  is  admisri* 
ble  in  evidence.    Id. 

88.  EVIDBNCB  THAT  DbOBASSD  WAS  "  TUBBULENT  AND  QUABBBUOXB  KaN," 

ON  Trial  for  Murder,  is  inadmissible  by  way  of  justification  or  ex- 
cuse, although  the  deceased  had  threatened  the  prisoner's  life,  where  it 
is  shown  that  the  prisoner  sought  him  out  and  shot  him,  without  aqy 
attempt  on  his  part  to  execute  his  threats.    PriieheU  v.  Staief  250l 

80.  Prior  Threats  and  Desperate  Character  or  Decbasbd,  in  Gasb  ov 
Murder,  are  competent  evidence  in  connection  with  evidence  of  hisooa- 
duct  at  the  time  of  the  killing,  where  there  are  drcumstanoes  tending  to 
show  that  the  killing  was  in  self-defense,  but  they  do  not  justify  aeekiag 
him  out  and  killing  him.    Id. 

40.  Evidence  of  Onb  Witness  is  not  Sufficient  to  Conviot  ov  Pbbjubt, 
as  the  case  is  then  in  equilibrium,  oath  wei^iing  against  oatii.  NtfM 
V.  Statuek,  706. 

8ae  OoJiagpiTUTiONAL  Law,  9-14;  Cobforatioms,  19,  20;  JuBmuonoB,  8| 
JuBT  AND  Jurors;  Plbadinq  and  PBAOZiin,  88L 

CEOPS. 
See  Injunctions,  7;  Pubuc  Lahu. 

CROSS-EXAMINATION. 

See  Witnbssbs,  6. 

CRUELTY. 
See  Mabbiaoe  and  Oivobob. 


(L 
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DAMAGES. 
8m  AonroT,  6;  Cobpok/  ions,  12;  Covenants,  2,  4;  BmNm  Domaihi 
BxBOunoNs,  90;  F    xoes,  4;  Injunotions,  4,  5;  Nbououcb;  Sauu^ 
15;  Slandib,  1;  8  ^Tun  of  Limitations,  1;  Tbovsb. 

DAMS. 
See  Watebcoubsks,  7. 

DEATH. 
8m  Arbitbation  and  Award,  2;  Equitt,  9;  Evidukv,  & 

DEBT. 
See  Guardian  and  Ward. 

DECEIT. 
See  Statute  of  Limitations,  4. 

DECLARATIONa 

8m  Attobhxt  and  Cuent;   Evidence,   20-22,  24,  26;  PlB4Dliro  Aim 

Practice,  14;  Wills,  10. 

DECREES. 
See  Judgments 

DEDICATION. 

1.  PuBUO  IS  BvxR-sxiSTiNO  Grantee,  Capable  of  taking  dedioatioiui  lor  pob* 

lie  uses,  and  its  interests  are  a  sufficient  consideration  to  sappoit  then. 
Warren  v.  JaekaonviUej  610. 

2.  Mods  of  Making  Dedications  to  Pubuo  is  Immaterial:  the  intenticMi 

of  the  party,  manifested  by  express  consent  or  acqniesoenoe  in  the  nisr^ 
will  govern  in  determining  whether  it  be  a  dedication.  Id. 
Z,  Privies  in  Estate  are  Bound  to  Same  Extent  as  Grantors,  by  deeds 
and  acts  nnder  them;  and  it  is^ot  within  the  power  of  either  to  XManM 
a  grant  to  the  public  after  the  public  have  entered  upon  the  qm  <i«^g^>t^ 
nor  while  it  is  so  used.    I<L 

DEEDS. 

L  Instrument  Incapable  of  having  Any  Operation,  and  beino  No  Bud 
at  time  of  its  execution,  can  not  afterwards  become  a  deed  by  being  com- 
pleted and  delivered  in  the  absence  of  the  party  who  executed  it,  by  a 
stranger  unauthorized  by  an  instrument  under  seal.    Ingram  v.  LiUU^  548L 

S.  Deed  to  "One  Half  of  my  Lot"  i^ay  not  be  Void  for  UNCXETAiNTr, 
if  it  can  be  established  by  parol  that  the  grantor  owned  but  one  lot  at  tha 
time  of  its  execution.    Lick  v.  (yDonnell,  383. 

S.  Habendum  can  not  be  Used  to  Convert  Release  or  Quitolaim  Dsid 
into  Conveyance  of  Fee  Simple  Absolute,  when  the  grantor  has  no 
snch  interest  to  convey,  and  in  fact  no  interest  at  alL   Frmk  v.  Dani^  576* 

4.  Unrecorded  and  Unacknowledged  Deed  passes  the  title  as  batwesc 
the  parties.     Floyd  v.  Hicks,  374. 

ft.  Dbkd  Takes  Effect  from  its  Delivery.    Id, 
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&  Died  without  Seal  gav  not  Ofebatx  to  Pass  Leoai.  Trlb;  but 
deed,  if  soffictently  proved,  should  be  admitted  on  behalf  of  defendaak 
in  trespeai,  and  is  competent  to  show  at  least  that  the  grantee  had  law- 
ful license  to  enter  npon  the  premiaes  therein  attempted  to  be  conveyed. 
Id. 

7.  Deed  can  not  be  Deuvered  and  Aogefted  Partially,  for  the  pnipoee 

of  conveying  title  to  the  grantee,  and  yet  so  as  not  to  give  efiect  to  its 
conditions,  recitals,  and  limitations.      Warren  v.  JcuJc9onmUe^  610. 

8.  pREsricpTioN  OP  Deliveet  and  Aoceptancb  or  Deeds  Dult  Acknowl- 

edged and  Recorded  will  be  Indulged  in,  and  that  parties  and 
privies,  as  well  as  the  pablic,  are  acqaainted  with  their  contents.  Who- 
ever questions  any  of  these  facts  must  assume  the  burden  of  proving  them. 
Id. 

9.  Purchaser  at  Administrator's  Sale  Who  has  his  Deed  First  Re- 

corded will  gain  the  same  preference  over  an  unrecorded  deed  as  if  ha 
had  bought  directly  from  the  debtor  himself.     Tvdxr  v.  Uarru^  488u 

10.  In  Construing  Deed.  Effect  must  be  Given  to  Intention  of  par- 
ties, if  practicable,  when  no  principle  of  law  is  thereby  violated.  Ptbf 
V.  Monroe^  751. 

11.  Whatever  is  Exfresslt  Granted,  Covenanted,  or  Promised  can  not 
be  Restricted  or  diminished  by  subsequent  provisions  or  restrictions.   Id, 

12.  If  Deed  mat  Operate  in  Two  Wats,  one  of  which  is  consistent  with 
the  intent  of  the  parties,  and  the  other  repugnant  thereto,  it  will  be  so 
construed  as  to  give  effect  to  the  intention  indicated  by  the  whole  in- 
strument.    Id. 

15.  Doubtful  Words  and  Provisions  are  to  be  Construed  Hon 
Stbonglt  against  Grantor.    Id. 

14.  Where  Father  Executes  Deed  of  Farm  to  his  Son,  ufon  Consid- 
eration of  one  dollar  and  of  the  son's  executing  a  bond  to  him  cove- 
nanting to  cultivate  said  farm  in  a  husband-like  manner  and  to  deliver  to 
his  father  one  third  of  the  yearly  produce  of  said  farm,  the  deed  and 
bond  are  to  be  treated  as  together  constituting  a  single  instrument^  and 
are  but  parts  of  one  contract.    Lfoch  v.  Leach,  642. 

16.  Where  Consideration  of  Deed  was  One  Dollar,  and  the  execution 
of  an  agreement  by  the  grantee  to  pay  to  the  grantor,  during  his  life,  one 
third  of  the  crop  raised  on  the  demised  premises,  the  performance  of 
this  latter  agreement  is  a  condition  subsequent,  and  the  failure  to  so  pay 
the  one  third  yearly  produce  is  such  a  breach  as  will  work  a  forfeiture  of 
the  estate,  and  equity  will  interfere  to  set  aside  the  conveyance.    Id. 

10.  Upon  Setono  Aside  Conveyance,  Court  should  Take  Account. 
The  defendant  should  be  allowed  for  the  money  consideration  paid  by 
him,  together  with  interest,  for  rents  paid,  and  improvements  made,  snd 
should  be  charged  with  the  rent  for  the  whole  farm  from  the  time  be 
went  into  possession.     Id. 

17.  Reservation  can  not  be  Regarded  as  Repugnant  and  Void  when 
the  grantee,  if  it  be  permitted  to  be  effectual,  may  acquire  a  valuable  in- 
terest in  the  thing  granted.     Oay  v.  W alter ,  734. 

18w  Owner  Conveying  Land  may  Reserve  Free  Flow  of  Light  and. Air 
over  it  without  obstruction;  and  such  reservation  is  good  ss  something  not 
In  the  sense  of  the  law  before  existiog,  but  derived  from  the  thing  granted. 
Id. 
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19.  SrrpuLATiOH  or  Qbant  that  Land  13  to  be  "Common  and  Unoocupisd" 
la  Ytlid  where  the  grantee  owns  adjoining  land  which  would  be  materially 
benefited  if  the  land  granted  remained  open;  and  in  such  a  case  th« 
grantor  may  maintain  an  action  against  a  lessee  of  the  grantee  for  erect- 
ing a  building  on  the  land.     I<L 

20.  Bbsbrvation  to  bk  Good  must  be  Made  to  Obantor;  it  is  not  the  leei 
made  to  him  if  it  be  so  made  that  others  can  derive  advantage  from  it*  il 
will  be  considered  as  made  to  him  when  valuable  rights  are  secuxed  to 
him,  although  others  may  be  benefited  by  it.    Id. 

51.  Disseisee  hayino  Right  of  Entry  mat  Conyet  Title  as  freely  as  If 
there  had  been  no  disseisin.     PraU  v.  Pierce^  758. 

52.  Subsequently  Aoquibed  Title  by  Releasor  will  not  Vest  in  Re- 
leasee by  a  deed  by  which  the  grantor  does  "grant,  sell,  and  oonvey " 
onto  the  grantee  all  his  "  right  and  interest  in  and  onto"  certain  described 
lands,  "to  have  and  to  hold  the  same  to  the  said  gnnteey  his  heirs  and 
assigns  forever,"  if  the  releasor  had  no  interest  in  the  lands  at  the  tima 
of  the  execution  of  the  deed.    Frink  v.  DarA^  575. 

88.  Release  or  Simple  Quitclaim  Deed  is  Inevtbctual  to  Vb8T  Subse- 
quently Acquired  Title  by  the  releasor  in  the  releasee,  when  made  by 
one  having  no  interest  at  the  time,  containing  no  covenants  express  or 
implied,  and  professing  to  convey  only  such  interest  as  the  releasor  had. 
Id. 

Si.  Deed  must  Purport  to  Conyey  Estate  in  Feb  Simple  Absolute,  or  a 
perfect  or  indefeasible  title,  and  be  not  a  quitclaim  deed,  or  a  deed  merely 
professing  to  convey  the  grantor's  right  and  interest,  in  order  that  it  may 
be  affected  by  section  7»  IllinoiB  revised  statutes  of  1833,  p.  131,  and  a 
subsequently  acquired  title  may  inure  thereunder  to  the  benefit  of  th« 
grantee.    Id. 

8ae  Boundaries;  Co-tenancy,  1;  Covenants;  Dedication;  Dower;  Equitt^ 
6;  Evidence,  6;  Executions,  30,  36;  Maintenance;  Married  WoMav,, 
MoRTOAGES,  1,  2;  Statute  op  Frauds,  2;  Statute  op  LiMiTAraoira^  fi| 
Taxation,  1;  Vendor  and  Vendee;  Watercoxtrses,  10. 

DE  FACIK)  OFFICERS. 
See  Mandamus,  1,  5;  Oppioes  and  Oppicxbb, 

DEFAULT. 

Sw  PtBADINO  AND  PRACTICE,  30;  VENDOR  AND  VbNDII. 

DEFXNmONS. 

OUEMfirUTIONAL  LaW,  10;  EMINENT  DoMAIN,  8;  EXBOUndra^  111  BZEOOi 

TORS  AND  Administrators,  8w 

DELIVERY. 
See  Deeds;  Sales,  3;  Statute  op  Feauda. 

DELIVERY  BONDa 
8m  BzEOunoNB,  1,  4-6,  22;  Judomrnts,  7»  8;  SuBxmnv*  lb 

DEMAND. 
See  Guaranty;  Negotiable  Inhtrumente. 
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V^^MURRER. 
8m  CBomrAL  Law,  1<^18;  Plbadiko  avb  Pbaoiks*  10^  11«  1%  14. 

DEPOSITIONS. 
See  EviDKNCB,  7-9. 

DEPUTIES. 
See  EiBUUTioKB,  34,  35;  Smmunw;  Surrtshif,  5b  IQl 

DESCRIPTION. 
8ee  BouNDAJtiBs;  Exboutions,  31,  32,  38;  Fobciblb  Ektbt  akd  Uhulw- 
fUL  DscADTSB,  4;  Iksubakos— FiRS,  1;  Laitdlord  anb  Tbnant,  1} 
8ALn,2. 

DETAINER. 
See  FoEoiBLB  Entst  and  Unlawtvl  Dizainuu 

DETINUE. 

See  BZBOOTOBS  and  ADMINiaSEAlOBfly  8 

DEVIATION. 
See  Inbubanck— Maiunb,  3. 

DEVISES. 
See  Mabrixd  Women,  5;  Wnxa,  1. 

DIRECTORS. 
See  CoBFORATiONS,  14,  15,  17. 

DISCLAIMER. 

Bee  fomaoLM  Ehtet  and  Unlawful  Detainxb,  2,  8;  Landlobd  and  Tm* 

ANT,  3-5,  7. 

DISMISSAL 
See  Nmotiabls  Instbumbntb,  28. 

DISSEISIN. 
See  Dbu)6,  21;  Landlord  and  Tenant,  8;  Maintknanci. 

DISSOLUTION. 
See  Mabrtaqe  and  Diyohob;  pABCBrKRSHiP. 

DISTRESS. 

See  Co-TENANOT,  8. 

DISTRICT  COURTS. 
See  JuDOMSNTB,  10,  11;  Pleading  and  Pracxiob,  38. 

DIVORCE. 
See  Marriage  and  Diyorob. 

DOMICILE. 
See  Conflict  of  Laws,  4. 
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DOWER. 

Wrxbs  Obahtex  of  Land  Executes  Moktoaob  thxbmow  at  Tma  Hb 
Takbb  his  Dbxd,  to  secnre  the  payment  of  the  purchase  money,  he  has 
hut  an  inatantaneoQS  seisin,  which  does  not  entitle  his  wife  to  dower; 
and  she  has  no  different  rights  in  case  the  mortgage  is  made  to  a  third 
person,  who  pays  the  consideration  in  pursuance  of  a  previous  agreenMnt 
between  the  partieB.    Smith  ▼.  Stanley,  771. 

See  MoRTGAOEs,  18. 

DUPLICITY. 
See  Gktminal  Law,  11,  12. 

EASEMENTS. 

IxwMBMSOE  EBiAMUsanxa  Right  or  Wat  in  Publio  ovbb  Univoilosid 
Laitd  oav  bot  bb  Dbduokd  from  the  mere  travel  aerass  it  by  the  pub- 
lio without  objection  from  the  owner.     FTorren  v.  •/odbfowoiOs,  610. 

See  Debds,  18;  Railroads,  3,  4. 

ECCLESIASTICAL  LAW. 
See  Mabkiagb  and  Divobob,  9. 

EJECTMENT. 

L   PbOOV  OB  TiTLB  m  QbNBBALLY  UnNECBSSABT  WHBBB  PB^VITT  OB  ESTATB 

has  existed  between  the  parties  to  an  action  to  recover  realty.  Emeridk 
V.  Ta/oener,  217. 

2.  Plaintot  in  Ejbotmbnt  mat  Rbooveb  to  Extent  or  Undtvidbd  Intbb- 
BBT  shown  in  the  lessor  at  the  date  of  the  demise.    Young  v.  Adams,  654. 

8b  Gbnebal  Issue  Onlt  can  be  Pleaded  in  Ejecthbnt,  under  the  Illinois 
R.  S.,  p-  206,  sec  17;  but  the  same  matter  may  be  given  in  evidence  there- 
under as  in  the  common-law  action  of  ejectment,  except  proofs  of  some 
fictitious  matters  which  are  abolished.     Warren  v.  Jacksonville,  610. 

See  ExBOunoNS,  26,  S6;  Landlord  and  Tenant,  2;  Pleading  and  Pback 
Tun,  18, 46;  Trusts  and  Trustees,  1, 2;  Vendor  and  Vbndbb,  2, 6. 8. 

ELECTION. 
See  CoNTBAcriBy  11;  Factobs,  3;  Landlord  and  Tenant,  8;  Salbs,  9; 

Vendor  and  Vendee,  5;  Wills,  7,  8. 

ELECTIONS. 
See  Schools,  3. 

EMINENT  DOMAIN. 

I.  Pritatb  Propbbtt  can  not  be  Taken  roR  Pubuo  Use  without  Just 
CoMFBNSATiON,  though  no  such  provision  be  contained  in  the  state  con- 
stitution; for  this  prohibition  upon  the  legislature  is  implied  from  the 
nature  aud  structure  of  the  government,  even  if  if  were  not  embraced  by 
necessary  implication  in  other  provisions  of  the  bill  of  rights.  JEx  parte 
Martin,  321. 

S.  Right  or  Eminbnt  Domain  is  Inherent  in  Sovereign  Power,  and 
equally  so  is  the  vested  right  to  his  property  in  the  dtisen.    Id. 
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t.  Bight  of  EMnmrr  DoMADr  Mxabs  tbat  max  Pobuo  "Ni 

oonunoo  good  reqnires  it  the  citizen  may  bo  teoed  to  mII  faia  |>tv|i«ij 
for  its  fair  Talne.    Id, 

ii  Amticub  or  State  ComrriTUTioy  Guabahtkkiho  to  Cimur  the  zigkt 
of  ecqniring,  piUMnienim^  mod  protecting  property  neoenarily  imply  the 
prohibition  upon  the  l^jislatare  from  taking  private  property  for  pnblia 
use  without  providing  for  jnat  compenaation  to  be  fint  made  to  the 
owner.    Id, 

A.  AuTBOEiraa  or  Citt  Who  Gausb  to  bk  Blown  up  ok  Disxbotkd  any 

boilding  therein  sitoated,  for  the  pnrpoee  of  preventing  the  apread  of  m 
conflagration,  are  not  liable  in  damages  to  the  owner  thereof.  StrnveuM  ▼• 
Oeary,2S5. 
f,  BuiLDiiros  ON  FntK  ob  Thobb  to  Which  Flambs  abb  about  to  bb  Com* 
MUHIGATED  are  nuisances,  which  it  is  lawful  to  abate.  Hie  private  ti^itB 
of  the  owners  in  snch  case  mnst  yield  to  the  public  convenience  and 
the  interests  of  society.    Id, 

7.  DsSEBUCTnON  OF  BUILDINO  TO  PBEVENT  SfBBAD  OB  CoNriiAgBATTON  18  OOt 

"  a  taking  of  private  property  for  public  use,"  within  the  meaning  of  the 
constitntion  requiring  compensation  to  be  made  in  such  cases.    Id. 

B,  Nbcbsstty  or  Teabinq  down  Building  to  Pbevbnt  Sfbead  or  Contia- 

GBATION  most  be  judged  of  by  the  party  so  doing,  r^^nlated  by  the  exi- 
gencies of  the  case,  and  must  be  clearly  shown.  If  the  building  is  toni 
down  without  actual  or  apparent  necessity,  the  party  would  be  liaUe  in 
an  action  of  trespass.     Id. 

9,  Proof  that  House  would  have  been  Consumed  had  It  been  Lett 

Standing  is  sufficient  to  establish  the  necessity  of  tearing  it  down  to 
prevent  the  spread  of  a  conflagration.     Id. 

10.  Pabty  can  not  Reooveb  fob  Value  of  Goods  Which  He  might  have 
Saved  from  a  building  destroyed  to  prevent  the  spread  of  a  fire.  The 
goods  are  as  much  subject  to  the  necessities  of  the  oooaaion  as  the  boilding 
in  which  they  are  situate.    Id. 

See  Agenot,  6. 

ENBOLLMENT. 
See   Shipping^  3. 

ENTRY. 
Bse  Ck>-CTVANOT,  3^  4;  Foboible  Entbt  and  UNLAwroL  Dixaihxe;  Hi» 

BAND  AND  WiFE,  1;  MOBTOAGES,  11. 

EQUITY. 

1.  Whxbb  Partt  can  Find  in  Coubt  of  Law  Full  and  Adequate  Rem* 
EDT,  a  court  of  equity  does  not  open  its  door  to  him.  DogffeU  v.  Hart, 
464. 

L  Ck>UBT  OF  Equttt  dobs  not  Entertain  Jubisdiction  fob  Pubpose  or 
Pbeventino  Multipligitt  of  Suits  merely  because  the  comphiinant 
has  a  multitude  of  suits  depending  upon  the  same  question.  This  species 
of  jurisdiction  is  consequential  rather  than  original,  and  is  exeroiBed 
chiefly  in  regard  to  matters  springing  out  of  subjects  belonging  aj^pro* 
priately  to  the  jurisdiction  of  a  court  of  equity.     Id. 
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t.  GouBT  or  Equitt  will  not  Entebtain  JuBisDiCTioir  IN  Ca8I8  of  Con- 
fusion OF  Boundaries,  simply  becauae  the  boundaries  are  in  contro* 
versy,  unless  there  is  some  equity  superinduced  by  the  acts  of  the  parties, 
such  as  fraud,  gross  negligence,  omission,  or  nuscondnou.    Id. 

4.  Bill  of  Sals  Absolute  in  Form,  Equity  will  Grant  Relief  aqainbt, 
on  the  ground  of  fraud  and  mistake,  when  it  appears  that  it  was  given 
as  security  for  an  usurious  contract,  and  there  is  testimony  of  declarations 
of  the  usurer  that  he  had  only  a  lien  on  the  property,  and  that  the 
debtor  might  keep  it  if  the  principal  and  interest  were  paid;  although  it 
may  be  admitted  that  mere  usury  will  not  taint  a  bill  of  sale  with  fnmd. 
Oretr  v.  Caidwdl,  553. 

S»  Georgia  Statute  of  Degember  25,  1837,  was  not  intended  to  depriTO 
courts  of  chancery  of  their  authority  to  reform  written  contracts  on  the 
ground  of  mistake;  but  the  object  of  the  statute  was  to  make  plainly 
illegal  the  too  common  practice  of  aUowing  parol  testimony  to  prove  thai 
a  deed,  absolute  in  its  terms,  was  really  intended  as  a  mortgage,  and  this 
without  pretense  of  fraud  or  mistake.     Id, 

0.  If  Creditor  of  Plaintuf  in  Execution  was  Othsbwisb  REMEDfLBsa, 
equity  might  decree  a  sequestration  of  money  in  the  hands  of  the  sheriff^ 
collected  under  such  execution.  Clymer  v.  Willis,  414. 

7-  Judgment  at  Law  not  Relieved  against  in  Chancery  on  Ground  of 
Keglect  to  attend  the  court,  through  forgetf nlness  of  the  action,  or  the 
day  and  time  of  holding  court.     Warner  v.  ConarU,  178. 

8b  Judgment  against  Trustee  in  Trustee  Process  is  as  CoNCLUsiva 
against  Him  as  a  judgment  in  a  oommon-Iaw  action;  and  the  principles 
which  forbid  a  court  of  chancery  to  relieve  in  one  case  must  equally  for- 
bid such  relief  in  the  other.     Id, 

9L  Where  Original  Debtor  is  Dead. — ^The  law  is  well  settled  in  Indiana 
that  a  judgment,  even  at  law,  need  not  be  obtained  before  going  into 
chancery  for  the  collection  of  the  debt.  The  ground  of  this  juriBdictioa 
stated.     Unknown  Heira  v.  Kimball,  638. 

10.  Where  Chancery  has  Jurisdiction,  independent  of  all  circumstanoes, 
and  in  the  first  instance  for  the  collection  of  a  debt,  the  question  of  solv- 
ency or  insolvency  could  have  no  influence  with  the  court  in  the  do- 
tenuination  of  the  cause.    Id, 

11.  Where  Bill  is  Filed  by  One  Creditor,  or  a  few  in  behalf  of  all,  all  ara 
allowed  to  come  in  under  the  decree,  prove  their  claims,  and  have  them 
paid  in  the  course  of  administration.    Id. 

12.  Bill  Filed  to  Subject  Equitable  Estate  of  Deceased  Debtor  to  the 
payment  of  a  judgment  should  make  the  executor  or  administrator  of 
said  deceased  a  party,  or  if  none  had  been  appointed,  it  should  so  allege. 
Id. 

18.  Bill  Filed  against  Unknown  Heirs  should  contain  an  affidavit  that 
such  heirs  are  unknown,  as  required  by  statute.    Id. 

See  Co-tenancy,  2;  Deeds,  15;  Executions,  30,  37;  Injunctions;  Judg- 
ments, 6;  Marriage  and  Divorce;  Master  and  Servant,  3;  Mort- 
gages, 7-10;  Negotiable  Instruments,  19;  Pleading  and  Fraction 
16;  Process,  1;  Specific  Performance;  Statute  of  Limitation8»  7- 
12;  Trusts  and  Trustees. 

EQUITABLE  CONVERSION. 
See  Wills,  6-8. 
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BQUTTY  OP  REDEMPTION. 
See  MoBTOAQES,  7-10. 

ERROR. 

Bee  AasiGVifBifT  or  Contracts;  Cont&acts,  12;  OiuifnrAL  Law,  15;  Se» 

ounoNS,  8;  New  Trial;  Plradiko  and  Practicb. 

ESTATES  OF  DECEDENTS. 

1.  AU.BOATION  THAT  ClAIM  AGAINST  ESTATK,   DULT  AUTHBNTTGATKD,   WAS 

Prbrxntkd  to  the  administrator  for  allowance  and  was  by  him  rejeGted, 
is  sufficient.  There  is  no  necessity  to  aver  specially  the  making  of  the 
affidavit  required  by  the  statute.  The  affidavit  constitutes  no  part  of  the 
cause  of  action.     Dean  v.  Duffidd^  108. 

2.  EsTATB  OF  Dbcrdbnt  IN  Tezas  Vests  Imhediatklt  in  Heirs.  A  quali- 
fied interest  is  subsequently  vested  in  executors  and  administrators  prin- 
cipally for  the  collection  and  payment  of  credits  and  debts,  and  at  the 
completion  of  the  trust  the  property  remaining  is  to  be  restored  to  the 
heirs  as  the  rightful  proprietors.     Fi»k  v.  Norvd^  128. 

8.  Heirs  after  Succession  has  Once  been  Administered  and  Cloesd 
have  full  ownership  of  decedent's  property,  with  all  the  incidental  lights 
of  control,  disposition,  and  actions  for  its  recovery  and  possession.    /dL 

4.  Probate  Court  can  not  Reopen  Succession  which  has  once  been  ad- 
ministered and  closed.    Id, 

6.  Probate  Court  can  not  Grant  Administration  fro  Tem.  or  PRNDKim 
Lite  after  the  succession  has  once  been  administered  and  closed.     Id. 

t.  Grant  bt  Probate  Court  of  Administration  pro  Tem.  or  Pendente 
Lite  after  succession  has  been  closed  is  without  its  jurisdiction,  void, 
and  collaterally  attackable.     Id^ 

See  Executors  and  Administrators;  Partition;  Prorate  Courts;  Surb- 

ttshit,  3. 

ESTOPPEL. 

1.  Tenant  is  Estopped  to  Impugn  Landlord's  Title  during  the  tenancy,  or 
until  he  has  restored  possession,  or  done  eomething  equivalent  tiiereto, 
either  by  proof  of  title  in  himself  or  another,  whether  the  question  arises 
in  a  direct  action  to  recover  possession  or  in  a  collateral  action.  Emeriek 
V.  Tavener^  217. 

8.  Tenant  Holding  over  after  Expiration  of  Lease  is  Estopped  to  deny 
his  lessor's  title.     So  a  tenant  acquiring  possession  by  wrong.     Id, 

8.  Acceptance  of  Lease  bt  One  in  Possession  Estops  him  to  dispute  the 
lessor's  title  as  effectually  as  if  he  had  entered  under  it     Id. 

4.  Tenant's  Estoppel  to  Dent  Lessor's  Tttlb  Attaches  to  All  Succes- 
sors who  acquire  possession  through  or  under  such  tenant,  either  im- 
mediately or  remotely.  So  where  one  acquires  possession  under  an  ab- 
solute conveyance  in  fee  from  the  tenant.     Id, 

6.  Tenant  is  Estopped  to  Dent  Boundaries  of  the  demised  premises  as 
described  in  the  lease,  or  that  his  possession  is  within  them,  in  an  action 
for  unlawful  detainer,  where  he  has  executed  the  lease  acknowledging 
such  description  and  possession.     Id. 

6.  Tenant  can  No  More  Dent  Possession  under  which  he  enters  to  be  bis 
lessor'^  than  he  can  controvert  his  title.     /cZ. 
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7.  OSAMm  OV  VXHDOB  18  HOT  ESTQPPBD  BY  AOGBFTIKO  TkUST    DiXD    Of 

Pbemises  raoH  V bkbex  in  poaacoBion  as  security  for  a  debt  due  another, 
from  reoovering  the  premiBes  in  ejectment,  against  the  yendee,  upon  the 
latter's  failure  to  comply  with  his  contract  of  purchase.  StaJtmry  y. 
Stewart^  254. 

8l  Vendev  in  Possession  itndeb  Exxcutort  Contract  is  Ebtoppkd  to  Im- 
pugn Title  of  the  vendor,  or  to  set  up  an  outstanding  title  io  ejectment 
against  him  after  his  failure  to  pay.    IdL 

9.  0ns  EInowinolt  and  Desionkdlt  Indugino  Another  to  Purchasi 
£aTATB  for  a  Talaable  consideration  of  a  third  person  can  not  set  up  a 
prior  and  better  title  in  himself  to  defeat  the  title  of  the  purchaser. 
SUvens  V.  McNatnara,  740. 

IOl  One  Who  Induces  Another  to  Redeem  Propertt  Sold  on  BzxcunoN 
against  himself,  and  to  take  a  deed  for  the  same,  is  estopped  to  set  up 
a  prior  and  better  title  to  the  land.    Id. 

11.  In  Chanoert  Cases,  where  Decree  is  Voluntarilt  Ezeouted  by  the 
parties,  and  the  plaintiff  receives  the  money  decreed  to  him,  he  is  not 
estopped  from  prosecuting  an  appeal  by  reason  of  such  receipt.  Tdri&' 
Urn  Y.  OoldthwaUe's  Heira,  296. 

8ea  Attachments,  6;  Contracts,  3;  Deeds,  22-24;  Executions,  24;  Mobt- 
QAOBB,  10, 13;  Statute  op  Limitations,  14;  Vendor  and  Vendee,  8w 

EVIDENCE. 

1.  Court  will  Take  Judicial  Notice  that  in  the  general  oourae  of  agricul- 

ture and  tiie  seasons  of  the  year  a  crop  will  not  be  ready  to  harvest  by 
the  tenth  of  August     Floi/d  v.  Sich^,  374. 

2.  Continuance  op  Life  to  Common  Age  is  Presumed,  and  the  burden 

of  proof  lies  upon  the  party  alleging  the  death;  but  after  an  absence 
from  his  home  or  place  of  residence  seven  years,  without  intelligence 
respecting  him,  the  presumption  of  life  will  cease,  and  it  is  incumbent 
on  the  party  asserting  it  to  prove  that  the  person  was  living  within  that 
time.    8teven$  v.  MeNamara,  740, 

S»  Printed  Statute  Book  is  not  Conclusiyb  Evidence  op  Acts  Contained 
THEREIN,  but  may  be  corrected  by  the  original  acts  on  file  in  the  offioe 
of  the  secretary  of  state.     Per  Treat,  C.  J.     Spongier  v.  Jacoby^  571. 

4.  Journals  op  Either  Branch  op  Legislature  mat  be  Appealed  to  to 
show  that  a  particular  act  was  not  passed  in  the  mode  prescribed  by  the 
constitution,  and  thus  defeat  its  operation  altogether.     Id, 

6.  Signatures  op  Speakers  and  Executiyb  to  Act  are  Prxsumptive  bui 

NOT  Conclusive  Evidence  of  the  passage  of  a  law;  and  this  presump 
tion  may  be  overcome  by  the  jourDals.    Id. 
0.  Deed  Duly  Executed,  except  that  Name  op  Grantee  and  Consider- 
ation ARE  not  Stated,  is  inadmissible  as  a  muniment  of  title,  but  is 
admissible  to  show  color  of  title  in  the  party  claiming  under  it.    Ingram 
V.  Liale,  549. 

7.  Statement  in  Caption  op  Deposition  that  Deponent  was  First  Sworn 

is  sufficient  evidence  that  the  deponent  was  sworn  before  the  deposition 
was  given.    Palmer  v.  Fogg,  708. 
9.  Depositions  Purporting  to  have  been  Taken  on  Notice  to  Adverse 
Party,  before  a  commissioner  appointed  to  take  depositions  in  another 
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state,  need  not,  nnder  the  Maine  statute,  be  shown  by  evidence 

to  have  been  taken  and  certified  by  a  person  legally  empowered.     Id, 

9.  Depositions   Madx  RETURNABLa  to  Term  of  Ck>crBT  Subsequxiitlt 

Abousued,  by  a  statute  that  transferred  its  bosineas  to  a  subeeqneni 
specified  term,  may  be  properly  filed  and  opened  at  the  sabeequeat  speci- 
fied term.    Id, 

10.  Ck)NyEBSATiONs  or  Parties  to  Contract  concerning  its  pROTisioiisars 

not  admissible  in  evidence  after  the  contract  has  been  reduced  to  wridag. 
Id, 

11.  Independent  Agreement  between  Two  of  Several  Parties  to  GbtN- 
TRACT  is  admissible  upon  a  question  whether  there  has  been  a  modifies^ 
tion  of  the  original  contract  as  tending  to  show  that  such  a  modificatkio 
did  not  appear  unreasonable  to  the  parties  to  the  independent  agreement. 
Id. 

12.  Promissory  Notes  are  not  Adbhssible  in  Evidence  when  no  £act 
appears  showing  a  connection  betweeen  them  and  the  transaction  souglit 
to  be  proved.     Orter  v.  CcddweU^  553. 

18.  Evidence  of  Amount  Paid  for  Hire  of  Negro  is  admissible,  if  it  tend 

to  throw  light  upon  an  alleged  usurious  transaction,  by  showing  that  tiie 
principal  and  interest  of  the  original  debt  had  been  paid  by  the  hire. 
Id, 

14.  Memoranda  from  Books  and  Written  Documents  when  produced  in 
response  to  a  call  in  the  bill,  are  evidence  in  the  cause,  but  are  not  neces- 
sarily conclusive  evidence  of  the  facts  which  they  tend  to  establish. 
TarleUm  v,  OoUlthwaUe's  Heirs,  296. 

16.  Evidence  is  not  Admissible  as  Part  of  Res  Gest^  as  a  general  rule, 
unless  it  grows  out  of  the  principal  transaction,  illustrates  its  character, 
and  is  contemporaneous  with  it.     Batton  v.  WcUwn^  604. 

16.  Parol  Evidence  is  Admissible  to  Prove  that  Parties  Who  Signed 
Specialty  as  principals  were  in  fact  sureties  only.  Burhe  v.  Cfrugcr^ 
102. 

17.  Parol  Evidence  is  Admissible  to  Show  Note  Produced  in  Evidbnoi 
to  be  the  one  secured  by  a  mortgage,  when  it  corresponds  in  some  but 
not  in  all  respects  with  that  described  in  the  condition  in  the  mortgage. 
WiUiama  v.  ffilton,  729. 

18.  Note  Payable  to  A.  may  be  Shown  by  Parol  to  be  one  of  the  notes  de- 
scribed in  a  mortgage  as  given  to  A.  and  B.,  its  date  and  amount  corre- 
sponding with  the  description  in  the  mortgage.     Id, 

19.  Parol  Testimony  is  not  Admissible  to  Explain  or  Qualify  WRrrara 
which  is  expressed  in  precise  terms  and  free  from  ambiguity.  Sheldon  w, 
Hartford  lire  Ins,  Co.,  420. 

20.  Declarations  Accompanying  Act  Inadmissible  in  Evidence  are  Inad- 
missible as  part  of  the  res  gestat,     Oilbert  v.  CfUbert^  268. 

21.  Declarations  of  Competent  Witness  are  inadmissible  except  when  pari 
of  the  res  gesta.    Id, 

22.  Declarations  of  Party  in  Possession  of  Land,  and  proved  to  be  tenants 
are  not  admissible  against  landlord  without  bringing  home  to  the  lattsf 
notice  of  them.  With  such  notice  they  might  go  to  show  a  repudiation 
of  his  tenancy,  and  a  setting  up  of  adverse  possession  and  daim.  /a- 
gmm  v.  LiiUe,  549. 
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Pabol  EyiDiNos  is  Admissiblb  to  Show  Consideration  has  not  bun 
Paid  as  the  contract  purports  it  to  have  been,  where  the  contract  is  not 
under  seal.  Bryant  v.  Crosby,  767. 
S4.  Admissions  of  Third  Person  are  Admissiblb  in  Evidencb  against  the 
party  who  has  expressly  referred  another  to  him  for  information  in  regard 
to  an  uncertain  or  disputed  fact.  The  party  is  bound,  in  such  cases,  by 
the  declarations  of  the  person  referred  to,  in  the  same  manner  and  to  tho 
same  extent  as  if  they  were  made  by  himself.    Chapman  ▼.  TwUeheU^ 

778. 
26.  Traditionart  Evidbnoe  is  Inadmissible  to  Provb  Boundary  of  Fbi- 
VATB  Estate,  when  not  identical  with  one  of  a  public  nature.    Id. 

26.  Diagrams  or  Declarations  of  Deceased  Person  can  not  be  Admtetbd 
IN  Evidence  for  the  purpose  of  proving  the  limits  or  boundaries  of  lots, 
between  individuals,  where  he  was  never  the  owner  or  possessor  of  the 
lots,     fd, 

27.  Statement  of  Witness  that  soon  after  a  coUision  he  heard  some  one  oa 
board  of  the  colliding  vessel  say  in  a  commanding  tone,  "  Go  ahead,  and 
let  her  sink;  it's  nothing  but  a  damned  flat  boat,  anyhow,"  and  the  vessel 
went  on  without  rendering  any  assistance,  is  admissible  in  evidence  for 
plaintiff  in  action  against  ovmers  of  colliding  vessel.     Otis  v.  Thorn,  903. 

See  Bankruftct  and  Insolvency,  6;  Corporations,  8;  Criminal  Law, 
21,  28,  36-40;  Deeds,  2,  6;  Ejectment,  1,  3;  Equitt,  5;  Executions, 
26,  27,  30;  Execxjtors  and  Administrators,  11;  Factors,  2;  Forciblb 
Entry  and  Unlawful  Detainer,  2,  3;  Fraud;  Jury  and  Jurors,  6; 
Landlord  and  Tenant,  3;  Malicious  Prosecution;  Marriaoe  and 
DiYORCB,  4,  6;  Mortgages,  1;  Negotiable  Instruments,  3,  15;  Nbw 
Trial;  Plbadino  and  Practicb,  22-24,  26-28,  34,  35,  42,  47;  ScHOOii^ 
2:  Slander,  2,  3;  Trespass,  3;  Wills,  10-14;  Witnesses,  4,  5. 

EXCEPTIONS. 
See  Pleading  and  Practicb,  27*  28. 

EXECUTIONS. 

1.  Venditioni  Exponas  Issued  on  Original  Judgment  avteb  Judgmbbv 

on  Delivery  Bond  is  nugatory.     WrigfU  v.  TeU,  336. 

2.  Sheriff  must  Take  Actual  Possession  of  Personal  Property  in  order 

to  constitute  a  valid  levy  thereon,  and  the  act  of  taking  possession  must 
be  of  such  a  character  as  would  make  the  officer,  if  not  protected  by  the 
process,  liable  for  the  trespass.     Portis  v.  Parker,  95. 

5.  Act  of  Sheriff  in  Assertion  of  his  Right  to  Personal  Property, 

levied  on  by  him,  must  be  open  and  notorious,  and  such  as  would  be  sus- 
ceptible of  proof  if  called  in  question.  Id, 
At  Where  Sheriff's  Return  States  that  He  Levied  on  Property  of  a 
certain  man,  and  that  a  married  woman  bearing  the  same  surname 
claimed  it  as  her  separate  property,  and  gave  bond  to  try  her  right,  it 
will  be  presumed  that  she  was  the  wife  of  the  defendant  in  execution. 
Id. 

6.  EzECFnoN  OF  Delivery  Bond  by  Wife  of  Execution  Debtor  will  esto|i 

him  from  denying  that  there  was  a  levy,  or  that  it  was  of  such  a  char- 
acter as  would  have  deprived  himself  and  wife  of  the  possession  had  the 
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bond  not  been  given,  where  the  husband  and  wife  are  living  together  al 

the  time  of  the  making  of  the  levy.     Id. 
6.  Taking  of  Delivebt  Bond  Precludes  Sheriff  from  Contbstino  the 

fact  of  seizure,  when  sued  for  a  trespass  to  the  property.    Id, 
?•  What  CoNariTUXES  Valid  Levy  of  Wild  Cattle,  quart.    Id, 

8.  Where  Execution  Commenced  "The  State  of  Texas,  Countt  of  Aus- 

tin," and  the  process  had  performed  its  functions,  the  execution  will 
not  be  quashed  for  defect  or  error  in  the  style  of  it,  although  had  objeo* 
tion  been  made  tn  limine  it  might  have  been  quashed  or  amended. 
Id. 

9.  Naked  Legal  Title,  Held  in  Trust,  can  not  be  Sold  on  Exboution 

at  law.    BaJcer  v.  CopenbargeTf  600. 

10.  Execution  can  not  be  Levied  upon  Hope  or  Probabiutt  that  money 
may  become  due  and  payable  to  the  defendant  in  execution  upon  the 
happening  of  some  future  event.    /(/. 

11.  Statute  Exempting  Property  from  Execution  should  be  Liberally 
construed.     Favers  v.  Gtasa,  272. 

12.  *'  Cart  "  Ordinarily  Means  Two- wheeled  Vehiole,  but  in  a  statute  ex- 
empting debtor's  property  from  execution,  the  word  will  be  oonstroed  to 
include  a  four-wheeled  vehicle.     Id. 

18.  Judgment  Debtor  is  not  Divested  of  Title  to  real  estate  by  levy  of  an 
execution  thereon.     Kealon  v.  TTwrnoMon^a  Leasee,  55. 

14.  Levy  on  Part  of  Defendant's  Lands  dobs  not  Postpone  JuDOMxm 
Lien  upon  other  lands  to  a  junior  mortgage  thereon.  IhrapnaU  v.  Rich- 
ardson, 338. 

15.  Subsisting  Levy  on  Land  is  No  Bar  to  Scire  Facias  on  judgment  to 
continue  its  lien  or  to  substitute  a  representative  of  either  party.     Id. 

10.  Levy  on  Personal  Property  is  Satisfaction  of  Judgment  while  prop- 
erty remains  in  legal  custody,  but  not  when  the  property  is  restored  to 
the  debtor  or  in  any  manner  gets  back  to  his  possession,  or  where  the 
levy,  being  exhausted  by  sale,  fails  to  produce  satisfaction.     Id. 

17.  Levy  Exhausted  by  Sale  is  Satisfaction  pro  Tanto,  and  execution  will 
issue  for  the  residue,  if  any  remain.    Id. 

18.  Levy  of  Execution  during  Continuance  of  Judgment  Lien  will  nov 
Continue  Lien  beyond  the  statutory  period,  and  a  sale  under  a  venditioni 
exponas  issued  after  the  expiration  of  the  judgment  lieu,  without  any 
scire  facias  having  been  issued  to  keep  it  alive,  is  invalid  against  a  junior 
mortgage.     Id. 

19.  Levy  on  Land  is  not  Satisfaction  of  Judgment,  and  judgment  lien 
continues  unbroken.     Id. 

20.  Judgment  Creditor  may  not  Abandon  Valid  Subsisting  Levy  oh 
Land  against  the  will  of  the  debtor  and  tax  him  with  the  costs  of  further 
execution;  and  on  the  latter's  application,  the  duty  of  the  court  whence 
the  cUias  process  is  so  irregularly  issued  is  to  quash  or  recall  it.    Id, 

21.  Plaintiff  must  Exhaust  Previous  Levy  by  Sale  before  he  can  resort 
to  other  property  of  the  defendant.     Id. 

12.  Surety  on  Delivery  Bond  has  No  Right  to  Complain  that  judgment 
creditor  ordered  the  return  of  a  venditioni  exponas  issued  on  the  original 
judgment  after  judgment  rendered  on  the  delivery  bond,  for  his  liability 
as  surety  was  neither  increased  nor  diminished  thereby.  Wright  v.  FeU^ 
836. 
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n.  Kofncn  of  Monov  to  Qvash  Lett  ahd  Banmir  ov  Exbodtion  most 
be  giyen  to  the  puchaaer  at  the  sale,  and  to  the  plaintiff  in  execution. 
McKinney  v.  Jtmea^  83. 

84.  DXFENPANT  IV  EXECUTION  HAVING  StATKD,  IN  MOTEON  TO  QUABH  ShBB- 

utf's  Ketukn ,  the  fact  of  the  sale  and  the  name  of  the  pnrchaBer,  is  es- 
topped from  contending  that  no  notice  of  the  motion  to  the  purchaser 
was  necessary,  on  the  ground  that  the  return  of  the  sale  not  having  been 
signed  by  the  sheriff  the  court  could  not  know  that  there  was  a  purchaser 
to  be  affected  by  the  judgmenl    Id. 

85.  DXVKNOANT  IN  EXSCUTION   MoVINQ   TO  SbT  ASIDB  ShSBZ1F*S  BbTUBN, 

on  the  ground  that  the  money  had  been  tendered  and  refused,  must 
show  that  such  a  state  of  facts  existed,  in  order  to  be  entitled  to  relief. 
Minier  t.  Branch  Bank,  315. 
28.  Pabol  Evidbncb  is  Inadmissiblb  to  Contbadict  Retubn  or  Shebifv, 
which  is  to  be  considered  and  treated  as  part  of  the  record;  consequently, 
in  ejectment  brought  by  purchaser  under  execution  the  defendant  in  ex- 
ecution can  not  show  that  the  sale  was  made  upon  another  day  than  that 
therein  mentioned.     Netoton  v.  State  Baatk,  363. 

27.  Pubchasxb  at  Shskot's  Salb,  Who  has  No  Aobnot  in  Causing  Ib 
BBGULABmxs  therein,  but  in  good  faith  acquires  a  legal  title  valid  and  r^- 
ular  upon  the  face  of  his  deed,  should  have  his  title  protected.  Between 
such  purchaser  and  the  parties  to  the  record  it  would  be  wrong  to  suffer 
them,  in  a  collateral  proceeding,  to  introduce  parol  evidence  to  oontradiot 
the  record  evidence  of  the  purchaser's  title.     Id. 

28.  Sale  Made  on  Return  Day  of  the  writ  of  execution  is  valid.    Id. 

29.  Mebe  Irregulabitt  in  Execution  Sale  does  not  avoid  it.    Id, 

30.  If  Sheriff  Abuses  his  Authoritt  to  Prejudice  of  Defenlant  in 
Execution,  he  is  responsible  in  damages;  or  if  the  purchaser  and  sheriff 
combine  to  commit  a  fraud  upon  the  defendant,  he  may  apply  to  a  court 
competent  to  afford  relief;  but  in  a  common-law  court  the  validity  of  a 
sheriff's  deed  can  not  be  questioned  by  parol  evidence  touching  irregn- 
larities  not  affecting  the  officer's  power  or  authority.     Id. 

SI.  Sheriff  Adyebtising  Property,  to  be  disposed  of  under  execution  sale, 
must  give  a  full  and  complete  description  of  the  property  to  be  sold, 
making  known  the  name  of  the  defendant  and  the  person  who  may  be  in 
possession  of  the  property  as  shall  best  enable  the  public  to  understand 
what  property  is  to  be  sold.     CoUier  v.  Vcuon,  481. 

82.  What  Cokstitutes  Full  and  Cohflete  Description  of  Pbofebtt  ad- 
vertised at  sheriff's  sale  is  a  question  for  the  jury.    Id. 

83  Shebiff  afteb  Expibation  of  Tebm  has  Authority  to  Sell  Qoodb 
Levied  upon  during  his  term,  and  may  be  compelled  to  do  so.  Tiftte  v. 
Wikon,  213. 

84.  Execution  Sale  to  Deputy  Sheriff  at  Undervalue,  after  the  deputy 
has  forbidden  the  sale  at  the  instance  of  the  defendant,  will  be  set  aside 
on  the  application  of  the  execution  plaintiff  if  seasonably  made,  tiiough 
such  deputy  did  not  make  the  sale.    Daniel  v.  MoCavkli,  260. 

8&  Sevxbal  Yeabs*  Delay  of  Motion  to  Set  aside  Execution  Sale  by 
the  plaintiff  in  execution,  because  the  sale  was  made  to  a  deputy  of  the 
sheriff  at  an  undervalue  after  the  deputy  had  forbidden  the  sale  at  th« 
instance  of  the  defendant,  will  bar  relief,  where  the  plaintiff  had  suffioiait 
knowledge  of  the  facts  to  put  him  on  mquiry.    Id. 
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88.  PuRCHASSB  OF  Rkal  Estats  AT  ExBOUTioir  Salb  IB  immediately  iiiilUM 
to  a  deed,  and  having  obtained  the  same,  he  may  reeort  to  ejectmcBt  to 
obtain  possession.     Ktaton  v.  Thanuuaon^s  Lessee,  55. 

87.  ExKOUTioN  Saia  uin>SR  Void  Jctdombnt  Govtebs  No  Title  npon  tfas 
plaintiff  in  execution  who  purchases  under  it,  but  has  not  gone  into  pos- 
session; but  qtUBre  as  to  the  equities  had  he  purchased  under  a  fair  ssl^ 
sad  gone  into  possession,  or  had  a  third  person  been  the  purchaser. 
Horan  v.  Wahrenberger,  145. 

8&  Sherifv  is  Liable  fob  Failing  to  Lbtt  Mortoaob  Fi.  Pa.  upon  tke 
mortgaged  property,  although  it  belongs  to  a  third  person,  and  is  in  his 
possession  adversely  to  the  mortgagor,  and  the  mortgage  liem  ia  sapsr- 
soded  in  ccmsequence  of  a  failure  to  record  it,  where  the  process  con- 
mands  him  to  levy  upon  and  sell  the  property,  designating  it  by  foU 
description.    Wallace  v.  HoUy,  518. 

See  Attachmbntb,  2;  Equitt,  6;  Judgments,  6;  MAKRnn)  Womar,  ti 
Pleading  and  Pbacticb,  42;  Process;  Sales,  8;  Statute  of  Looxa- 
TiONS,  5;  Subettship,  5. 

EXECUTORS  AND  ADMINISTRATORS. 

1.  Gbant  of  Limited  AoMnnsTRAXiON  described  as  administration  "pro 
tern.**  in  the  statute  is  not  rendered  void  by  its  being  designated  **pendeai$ 
lite  '*  in  the  grant,  the  statutory  administration  being  for  substantially 
the  same  purposes,  and  with  like  powers  and  limitations;  still  the 
ntory  designation  should  be  used  by  the  court  from  which  the  letters  ii 
Fiak  V.  Norvd,  128. 

C  Administrator  ob  Guardian  can  not  Receive  Rents  or  Lands  ourana 
State  in  which  he  is  appointed,  nor  can  the  probate  court  authorise  him 
to  receive  them;  and  if  he  does  receive  them,  he  does  so  in  his  own  wroqg, 
and  is  bound  to  pay  the  money  to  those  entitled  to  it.    Smithes  Ba^rn  t 
FFifey,  282. 

S.  Ck>uBT  will  Presume  that  Administratob's  Bond  was  Given  in  Ofkv 
Ck)URT,  and  that  the  applicant  was  duly  qualified,  where  the  order  r»> 
cites  that  he  "  be  and  he  is  hereby  appointed,'*  etc.,  and  his  official  bond 
is  produced  and  corresponds  in  date,  amount,  and  every  other  particular 
with  the  order;  the  construction  of  such  an  order  is  that  his  appoint- 
ment is  absolute  and  not  conditional.     Tucher  v.  Harris^  488. 

4i  AUTHORITT  OF  OnB  OF  SEVERAL  JoiNT  EXBCUTORS  OB  AdMINISTBATOBS  18 

Entire  with  respect  to  the  delivery,  gift,  sale,  or  release  of  the  testator^ 
goods.    Shaw  v.  Berry,  702, 

5.  One  of  Several  Joint  Executors  ob  Administbatobs  mat  'Rgr.MAM 
Debt  due  the  estate.    Id. 

0.  PowEB  of  Administbatob  is  Equal  to  and  with  Powsb  of  Exbodtob 
after  administration  is  granted.    Id, 

7.  Joint  Administbatobs  abe  Rbgabded  in  Law  as  One  Person,  and 
therefore  a  suit  may  be  maintained  on  a  claim  duly  presented  to  and 
rejected  by  one  only  of  several  adminiBtrators.   Dtan  v.  DuffiM^  108. 

8»  Whxbb  Coubt  Ordered  Sale  of  All  Perishable  Pbofebtt  of  an 
estate,  and  the  administrator  sold  all  the  personal  property,  including 
a  number  of  negroes,  and  made  his  return,  which  was  duly  recorded,  and 
the  administrator  de  bonis  rum  afterwards  brought  detinue  for  one  of  the 
negroes  sold:  hdd,  that  in  the  absence  of  a  statutory  definition  of  ths 
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tarn  "pcaiBbable  property,"  the  sale  passed  the  legal  title  to  the  slaves. 
Sietle  T.  WycUt,  317. 

0.  Adminibtbatoii  of  Dxgkased  Attobket  who  in  his  life-time  agreed  to 

defend  a  certain  suit  for  five  hundred  doUars,  but  who  died  before  com- 
pleting said  defense,  may  recover  from  the  defendant  as  much  as  such 
services  are  worth.  In  such  a  case  the  action  is  not  upon  the  contract, 
but  upon  the  implied  promise.  Coe  v.  Smith,  618. 
10.  Obdzr  or  Pbobatb  Coubt  is  Bctdino  and  Gonolusivb  upon  Adminis- 
TRATOB,  in  adjudging  that  he  pay  over  money  in  his  hands  to  the  heir, 
when  the  administrator  was  a  direct  party  to  the  order,  and  was  before  the 
court  at  the  time.    RaUUm  v.  Wood,  604. 

11.  Suit    is   GoLLATKBAL  AcTTION   when  BbOUGHT  upon   ADMINIBTBATOB'fl 

BoHB  for  failure  of  the  administrator  to  comply  with  a  judgment  of  the 
probate  court  to  pay  over  moneys  to  a  person  entitled  thereto;  and  is 
founded  as  well  upon  the  judgment  as  upon  the  bond  itself;  and  when 
the  judgment  is  offered  in  evidence,  it  can  not  be  inquirsd  into  by  thoee 
afiiseted  by  it,  except  for  fraud.    Id. 

15B.  Salb  of  Pebsonaltt  of  Testatob  bt  BzBOim>B  de  mm  tort  is  unlawful 
whether  it  be  public  or  private,  and  conveys  to  the  purchaser  no  title. 
Wo<^orJfs  Adm'r  v.  SttUivan,  305. 

18b  Bona  Fidb  Pubohaskb  for  Valuable  Considebation  at  a  publio  sale 
made  by  an  executor  de  son  tort  acquires  a  right  of  possession  in  person- 
alty which  he  may  maintain  and  defend  against  every  one  but  the  proper 
1^^  representatives  of  the  testator;  and  if  an  actual  possession  has  been 
acquired  against  him  also,  he  can  not  be  lawfully  deprived  thereof  against 
his  will  except  by  suit.    Id, 

14.  Ezeoutob  ob  Adhinistbatdb  has  Poweb  in  Alabama  to  GoMPBOMnE 
actions  pending  in  favor  of,  or  rights  of  action  belonging  to,  the  testis 
tor  or  intestate,  if  done  bona  Jide.    Id. 

See  Abbrbation  and  Awabd,  2;  Co-tenanot,  8;  Deeds,  9;  Equitt,  11, 
12;  Estates  of  Deobdents;  Executions,  15;  Pbobatb  Coubts;  Subb- 
tibhif,  3,  4,  6,  7;  Vendob  and  Vendee,  7;  Witnesses,  2. 

EXECUTOBS  DE  SON  TORT. 
Bee  BXEOUTOBS  and  Adbonistbatobs,  12,  IS. 

EXEMPTIONS. 
See  Executions,  11, 12. 

EXHIBITS. 
See  Fleadino  and  Pbactiob,  43. 

EX  POST  FACTO. 
See  Constitutional  Law,  S. 

FACTORS. 

1.  Cbxdit  Sale  bt  Consignee  of  Goods,  with  power  to  seU,  but  without 

authority  to  sell  on  credit,  will  be  considered  with  regard  to  the  rights 
of  the  consignor  as  having  been  for  cash,  and  the  consignee  is  liable  to 
the  consignor  as  for  money  had  and  received.    Johnaon  v.  Totten,  412. 
am.  Do .  TOL.  LVin— 08 
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SL  OwKSB  OF  GkwDS  MAT  Maintaik  ACTION  AaAiHgT  Tosnous  PoeBIUOBg 
THSBXOF  as  conBignees  or  factors,  and  it  is  competent  for  him  to  intco- 
dnce  eyidenoe  showing  the  manner  in  which  they  became  poeseseed  of 
the  goods,  even  though  such  proof  should  establish  such  possession  to 
have  been  wrongful.    He  may  waive  the  tort.    Luberi  ▼.  ChawUeau,  415w 

t.  OwNBR  OF  Goods  Who  Elects  to  Psogsbd  aoaihst  Tortious  Poasn- 
BOBS  THXBEOF,  as  oonsignees  or  factors,  thereby  ratifies  the  act  of  hia 
agent  in  delivering  said  goods  to  them,  and  they  must  be  considered  as 
the  authorized  consignees  and  commission  merchants  of  said  owner,  and 
entitled  to  the  rights  and  benefits  arising  from  this  relation,  soch  as 
oommissions  and  an  allowance  for  disbursements.    Id. 

4b  In  AcnoN  bt  Ownbr  of  Goods  aqainst  Tortious  Possessobs  thsbbof, 
as  consignees  or  brokers,  the  measure  of  damages  is  the  net  prooeeds  of 
the  sales  of  said  goods.  In  such  action  the  defendants  need  not  set  np 
in  their  answer  their  claim  to  commissions  and  disbursements,  either  as 
new  matter  or  by  way  of  set-off,  in  order  to  have  them  allowed.    Id. 

Ai  Plbdobb  is  Pboper  Pabtt  to  Call  Factor  to  Account,  where  he  re- 
oeives  the  goods  with  the  understanding  that  he  should  dispose  of  them 
through  a  factor,  and  credit  the  debtor  with  the  amount  of  sales,  and  h^ 
accordingly  commits  them  to  a  factor,  from  whom  he  takes  a  receipt. 
BigdotoY.  Walker,  156. 

6.  Factor  is  to  Sbll  for  Fair  Value  or  Market  Price  in  the  absence  oC 
special  directions,  and  if  he  sells  or  falsely  accounts  at  an  nnderprioe,  he 
is  liable  to  make  additional  compensation  for  the  property.    Id. 

7«  Amount  Due  from  Factor  is  in  Nature  of  Fund  Provided  fob 
Pledgee's  Benefit  by  the  pledgor,  and  which  the  pledgee  is  not  at  lib- 
erty to  wholly  disregard,  and  claim  the  entire  balance  of  his  debt  as  x| 
no  means  of  satisfaction  had  ever  been  at  his  command,  where  he  hatf 
the  superior  right  to  pursue  the  fund  by  virtue  of  an  understanding  that 
the  goods  received  by  him  should  be  disposed  of  through  a  factor,  and 
the  debtor  credited  with  the  amount  of  sales,    id. 

See  Negotiable  Instruments,  16,  17. 

FALSE  REPRESENTATIONS. 
Bee  AcmroT^  2;  Married  Women,  3;  Sales,  2,  7»  14;  SoBBmrnp.  UL 

FEDERAL  COURTS. 
See  JuDOMBNTS,  5. 

FEES. 
See  Attorney  and  Cubht. 

FEE  SIMPLE. 
8m  Dbbds,  Z,  24;  Landlord  and  Tbnast.  S^  <  7»  il 

FEMES  COVERT. 
See  Married  Women. 

FEMES  SOLK 
See  Married  Women,  S. 
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FENCES. 
6m  Kioijqknoi,  2-4;  RAn«iiOAP^  %  IL 

FINDINGS. 
8m  CsDONAL  Law,  28. 

FINES. 
8m  CoBPOBATioirs,  20;  JuBiSDioaoa^  A. 

FIRE  INSUBANCK 
8m  Inbu&anoi — Foul 

FIRES. 
Sm  Bmihezit  Domain,  6-10l 

FLATS. 
Sm  Watxbooubsxs,  8-11. 

FORCIBLE  ENTRY  AND  UNLAWFUL  DETAINER. 

I.   T^ANT  AHD  PUBOHASKB  UNDEB  HdC  MAT  BK  JoiMXD  IN  AOXIOV  VOE  UV* 

LAWTUL  Dbtaiksb  by  the  leaaor,  thoagh  they  do  not  ocoapy  the  pcMBiMi 
jointly,  bat  each  teTerally  occupies  a  part.    Mmeriek  ▼.  Tcnmar,  217. 

fi.  IjnsoB  MAT  Intboduob  Lease  without  Fboviko  LocAiJTr  ob  Bouii^ 
ABIES  of  the  demised  premises,  in  an  action  for  nnlawfol  detainei 
his  tenant  holding  over  and  disclaiming  to  hold  under  him.    Id, 

S.  Pboov  in  Action  fob  Unlawtitl  Detainer  of  Defendant's  PO0 

of  some  part  of  the  premises  is  unnecessary  against  a  tenant  of  tht  ^laial* 
iff  holding  over  and  disclaiming  to  hold  under  him,  but  aiUer  m  ti-  a 
ohaser  under  such  tenant.    Id, 

4i  Plaintiff  in  Action  fob  Unlawful  Detainsb  mat  Rboovbb 
no  to  Desobiption  of  the  premises  in  his  warrant  or  in  the 
which  the  defendant  received  possession  from  him,  and  mnafe^  at  Ui 
peril,  point  out  the  premises  to  the  sheriff,  being  oompeUad  to 
titatlcm  if  he  takes  more  than  he  has  recovered.    /<{« 

Sm  Co-tbnanct,  2;  Landlobd  and  Tenant.  9-& 

FORECLOSURE. 
Sm  Mobtoaoes,  7-10. 

FOREIGN  BANKRUPT  LAW& 
8m  Banxbuftot  and  Insolyxnot,  0^  8. 

FORFEITURE. 

OamKauaMum,  4^  6»  17;  Deeds,  15;  QAMnia;  Maob  as 

Mobtoaoes,  16. 

FORMER  CONVICTION. 
8m  Cbdonal  Law,  16-20, 2L 

FORTHCOMING  BONDS. 
8m  BzBOunoNS,  1,  4-6,  22;  Judgments,  7,  8;  Snamnry  & 
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FRAUD. 

L  FftAUD  om  MwTACT  uvm  bi  Estabushkd  bt  KviDjmui  so  Clkax  akb 
Stbohq  ms  to  produce  aatisfactory  conviction;  alight  sospieiotis,  vagaa 
presoinptioiifl,  bare  poesibilitiee,  wiU  not  do;  yet  the  evideooe  need  not 
be  poeitiTe.     Ortar  y.  CaldweU^  553. 

SL  BuBDBN  ov  Pboyino  Fbaud  is  upon  Pabtt  Chaboiho  It.    BarilHi  t. 

See  AoBNOT,  2;  BAm&trPTCT  and  Insolybnoy,  6;  GoNnjcr  of  Lavb.  3; 
CoNTBACTS,  3,  12;  Equttt,  4,  5;  Ezbcutions,  30;  Exbcutobs  and  Ai>- 

imriBTBATOBS,  1 1 ;  FraUDITLKNT  CoNVETANCES;  MaBBIAOB  ANB  J^VfOBO^ 

%  3;  Marbtbo  Women,  3;  Saues,  %  7,  14;  Statute  or  Frauds;  BtASt- 
UTE  or  Limitations,  4;  Subbttship,  12,  13;  Wills,  9-15. 

FRAUDULENT  CONVEYANCES. 

1.  RBmiTiov  OF  Possession  of  Personal  Propbbtt  after  Sale  by  TeDdor 
reiaee  a  rebuttable  presumption  of  fraud,  but  is  not  fraud  in  itnlf .  Shad- 
don  V.  KnoU,  63. 

%  Ihsoltency  of  Vendor  at  Time  of  Sale  of  Unfinished  Chattel,  and 
his  treating  it  after  the  sale  as  if  it  were  his  own,  do  not  fuinish  condn* 
aive  proof  that  the  sale  was  fraudulent,  although  they  would  be  strapg 
indications  of  fraud  if  unexplained.    BcurtleU  v.  BlcUbe,  T3i 

GAMING. 
iXanmACT  to  Forfeit  Certain  Amount  in  Case  of  Failubb  td  Bub 
Hobsb-race  ia  a  valid  contract,  and  an  action  may  be  maintained  opOB 
A  note  given  for  such  amount.     KirhUmd  v.  Bandomt  9l 

GARNISHMENT. 

See  Attachments. 

GENERAL  ISSUE. 
See  BiBOiMXMT,  8;  Malicious  Pboseoution,  6,  7;  Tbmfjsb,  t. 

GROWING  CROPS. 
See  Injunctions,  7;  Pubuo  Lands. 

GUARANTY. 

1.  Lktteb  of  Cbbdit  in  Following  Tebms:  "J.  K  M.  being  about  to  cobs- 
mence  retailing  dry  goods,  I  hereby  undertake  and  contract  with  Ik  ft  Co. 
to  become  responsible  to  them  for  the  amount  of  any  bill  or  bills  of  mer- 
ohandise  sold  by  them  to  said  M.,  agreeably  to  the  terms  of  sale  agreed 
upon  by  the  parties,  without  requiring  said  Ik  ft  Co.  to  prosecute  suit 
against  said  M.  therefor,'*  construed  to  be  a  continuing  guaranty  not 
limited  to  the  first  bill  of  goods  bought.    Lcwt  ▼.  BechoUh,  659. 

8.  Letter  of  Credit  must  be  Construed  bt  its  Own  Terms,  but  the  gen- 
eral rule  seems  to  be  that  they  should  be  liberally  construed.    Id* 

S.  NoncB  OF  Each  Successive  Sals  or  Advance  made  under  a  contanuiug 
guaranty  is  unnecessary.     Id, 

4.  Notice  and  Demand  must  be  Made  of  Guarantor  within  a  reasonable 
time  after  the  goods  are  furnished  on  a  continuing  guaranty,  in  order  to 
entitle  the  creditor  to  a  recovery.     Id, 
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6w  BlBUUTIUN  OV  WbITTSN  Oir AKA5TT  CAN  Bl  PUT  IN  IflSUB  Only  bj  ttQ  tp- 

proprUte  plea.    Donley  v.  Camp,  274. 
See  Nbgotiablx  Instkumbnts,  1-4,  17;  Statutx  of  Fbauds,  8. 

GUARDIAN  AND  WABD. 

Wabd  mat  Skt  ovf  in  Debt  on  Rkfundino  Bond  to  Ouabdian  Shark 
ov  Rbht  received  by  each  guardian  on  lands  without  the  state  belong- 
iqg  to  the  ward  and  others  as  oo-tenants.   SmUh^s  ExeaUort  v.  Wilqff  202» 

See  Ck>-TBNANOT,  8;  BxBODTOBS  ANB  Ai>1IINI8TBA10B8|  2. 

HEIRS. 
See  IiQiTiTTy  13;  Estatxs  of  Dbobdbni8»  2,  & 

HABENDUM. 
See  DxBDS,  3. 

HIGHWAYS 
See  Nbouobncb,  4. 

HIRE. 
See  EhoBENGB,  13. 

HOMICIDE. 
See  Cbiminal  Law,  22,  33-39. 

HORSE-RACING. 
See  Gaming. 

HUSBAND  AND  WIFE. 

1.  Husband's  Entbt  upon  Land  in  Right  of  his  Wifb  oan  not  afterwardi 
prejudice  her  right  by  buying  a  title  adverse  to  that  right,  Toung  y. 
Adaans,  654. 

SL  Pbtvatb  Pbopkbty  of  Each  Pabtneb  in  Matbimonial  Union  must,  as* 
general  rule,  bear  its  own  charges  and  expenses.  Womaek,  AdmmuiftUar^ 
y.  Womaek,  119. 

t.  Pbopebtt  Pubohased  dubino  Mabriage  is  Pbbsumed  to  Belong  to 
Community,  whether  the  conveyance  be  made  to  the  husband  or  wife 
separately,  or  to  them  jointly.  This  presumption  may  be  rebutted  by 
dear  and  satidiactory  proof  that  the  purchase  was  made  with  the  sep- 
arate funds  of  either  husband  or  wife;  in  which  case,  it  remains  thm 
separate  property  of  the  party  whose  money  was  employed  in  the  ac- 
quisition.    Huston  V.  Curl,  HO. 

ii  Note  Payable  to  Wife  i8  also  Payable  to  Husband,  and  can  only  b« 
trsnsferred  by  his  act;  but  where  she  is  authorised  to  take  notes  as  • 
feme  aoUf  title  will  pass  by  her  indorsement.     Krtbs  v.  O^Orady^  312. 
See  Co-tbnanoy,  6;  Mabbiaoe  and  Diyoboe;  Mabribd  Wombv. 

ILLEGAL  CONTRACTS. 
See  Contbacts,  1 ;  Gaming. 
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impeachment  of  witnesses. 

See  Witnesses,  6, 7. 

IMPLIED  CONTRACJTS. 
8w  BoHM;  ExscuTOBS  AKD  Administratobs,  9;  Shifpih%  X 

IMPLIED  TRUSTS. 
See  Co-TBNAXCT,  6,  7;  Trusts  and  Tbustebs,  4. 

IMPROVEMENT. 
See  MoBSGAOBS,  10;  Public  Lands;  Vendor  and  VbhubBi  4» 

INCUMBRANCES. 
See  Covenants;  Mortgages,  4. 

INDEPENDENT  CONTRACTS. 
See  Corporations,  7. 

INDEX. 
See  Mortgages,  4. 

INDICTMENT. 
See  Criminal  Law. 

INDORSEMENT. 
See  Husband  and  Wife,  4;  Nbootiablb  iNssBUMBim. 

INJUNCTIONS. 

L  Ibbbbbnt  JuBiBDicnoN  or  Equitt  to  Grant  Injunotioit  o&  Abaxb  'Bvh 
BANOBS  ahoiild  be  exercised  with  caution.     Ex  parte  MartSn^  321. 

Si  Injunction  to  Stop  Undertakino  of  Public  Natubb  or  of  private  ni^ 
tore,  if  in  the  latter  great  expense  has  been  incarred,  will  not  be  granted 
without  a  reasonable  notice  to  the  defendants,  and  then  the  chanoeOoc 
may  well  hear  affidavits  in  support  or  denial  of  the  bills.    Id. 

iL  Ko  NoTiCB  TO  Defendants  of  Appucation  for  Special  iNJmronojr 
OUGHT  TO  BB  REQUIRED  in  cases  where  the  injury  may  be  immediate 
and  destructive,  and  thus  irreparable,  or  where  the  giving  of  the  notice 
might  precipitate  the  act  sought  to  be  enjoined.    Id, 

4i  Injunction  is  not  Granted  unless  Complainants  abb  ENnrLED  fo 
Dakagbs  at  Law  and  the  remedy  at  law  is  not  adequate.    Id. 

&  Injunction  mat  bb  Granted  to  Restrain  Acts  of  Agents  of  Stat^ 
engaged  in  the  prosecution  of  a  public  work,  when  the  injury  resulting 
to  individuals  is  not  compensated,  and  amounts  to  a  nuisance  liable  to 
continue,  or  causes  damages  likely  to  be  irreparable;  or  by  decree  the 
nuisance  may  be  abated.    Id, 

il  Whbbb  Gist  of  Bill  for  Injunction  of  Public  Work  is  the  want  of  a 
oolvert,  which  would  prevent  the  threatened  injury,  and  which  the  com- 
plainants allege  they  were  authorized  to  construct,  it  will  be  presumed, 
in  the  absence  of  any  allegation  to  the  contrary,  that  soffioient  time  has 
•Lapsed  to  enable  them  to  procure  the  culvert;  and  the  injunotioo  will  ba 
refused.    Id. 
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7.  iHjnvonov  will  vot  Ibrux  to  KasTBAnr  Vxvdob  ibox  Bhivribo  om 
Lakd,  appropriatiiig  the  crop,  and  threatening  to  aeU  the  pramlMa. 
Petenom  ▼.  Orr,  484. 

See  NsGOTZABLi  IiraTRUiaiin,  22. 

INSOLVENCY. 
See  Bauxbuftct  and  iNSOLYXHor. 

INSTRUCTIONS. 
See  OoHTBAOXBt  12;  Cbdiinal  Law,  27;  Plbadiho  axd  PBAonai,  2S^  Sft-SBw 

INSURANCE— FERK 

1.  Wbitdio  Intkhdkd  to  bb  Pabt  of  Contbaot  mat  bx  Inoobpobatid 

DiTO  It  by  a  proper  reference,  as  well  as  by  an  extended  reeitaL  And 
where  in  a  policy  of  insoiance  a  reference  is  made  to  a  sarrey  ooDsisting 
of  answers  given  by  the  insured  to  questions  proposed  by  the  insorera, 
some  of  which  are  intended  to  call  forth  a  minute  description  of  the 
premises  to  be  insured,  and  others  to  enable  the  insurers  to  determine 
tiie  nature  and  extent  of  the  risk,  the  reference  will  not  be  regarded  as 
intended  merely  to  obtain  a  fuller  description,  but  as  intended  to  incor- 
porate the  whole  of  the  survey  into  the  policy,  and  the  answers  therein 
applicable  to  the  subject-matter  will  bind  the  insured.  Sheldon  y.  Hari' 
ford  Fire  Ine.  Co.,  420. 
%  Abbwxb  in  Pouct  of  Iksubance  to  Qxnsspnov  whbthsb  WATomcAJf  n 
Bmplotbd  on  the  premises  during  the  night  is  a  representation  mat^ 
rial  to  the  risk,  which  must  be  regarded  as  obligatory  on  the  insured.  Id» 

INSURANCE— MARINE. 
L  Wabbabttof  Sbawobthiness  dubino  Wholb  Votaob  is  the  same,  m 
a  general  rule,  whether  the  insurance  be  on  the  ship  or  on  goods;  and 
the  underwriters  are  not  bound  for  any  loss  resulting  from  that 
commencing  after  the  voyage.    Lapene  v.  Sun  Mutual  Ins.  Co,,  668. 

2.  Ubsbawobthiness  Existing  at  Commencbment  of  Voyage,  which  is 

edied  before  loss,  will  not  bar  a  recovery  under  the  policy.    Id, 
t.  Dbviation  fbom  Coubse  of  Vessel  will  not  Vitiate  Poliot  of  innuv 
aace  when  the  deviation  has  occurred  through  necessity.    Id, 

INTEREST. 
See  Atkaohmbnts,  10;  Co-tekanot,  7;  WmrBaBBi. 

INTERLOCUTORY  ORDERS. 
See  Pleading  and  Pbaotice,  36. 

INTOXICATING  LIQUORS. 
See  CoBFOBATzoNB,  21;  Criminal  Law,  28. 

JOINDER  OF  PARTIES. 
8m  Oo-<tnAVor»  8|  9;  Fobcible  Entby  and  Unlawful  DBXAnnB,  Ij  Labs* 

LOBD  AND  Tenant,  4. 

JOURNALS. 
See  Evidence,  4,  5. 
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JUDGBiENTS. 

1.  JtnKOuam  ahd  Diobxbs  Bind  Pa&tixs  axd  PBrms  Obi.t,  and  pdfi^ 

exists  only  where  there  is  identity  of  interest.    Whuiom  v.  WettfeUi,  S78L 

2.  JuDOHBNT  OF  SuraBMX  GoTTBT  AFTER  Tbrm  at  which  it  WBB  PBodefed 

has  elapsed  is  final  and  condniive.    Hcuodon  v.  Raple^^  S70. 

t,  JVDQjaaXT  OF  SUFKKICB  COXT&T  IS  NOT  SXT  ASTDM  OB  VaOAXKD  by  a  OOB* 

tinuanoe  of  the  cause  and  leave  to  file  a  motion  for  reowiBideratiop  sad 

a  written  argument  at  the  next  term.    Id, 
i.  JiTDGKXNT  Lien  is  Pasamount  to  Juniob  Mobigaob  Lteh.     IHxipmaM 

V.  Bichardwn,  338. 
0.  Lden  of  Judgment  in  Feds&al  Coubt  is,  bt  Analoot  to  Stats  Lawi^ 

Co-EXTENBIYS  with  the  territorial  jurisdiction  of  the  court.    Id, 

6.  Equitable  Lien. — If  Debtob  be  Livino,  Creditob  Aoquuub  bt  Judo> 

MENT  a  lien  upon  all  the  real  estate  to  which  such  debtor  has  the  k;^ 
title,  and  by  judgment  and  execution  he  acquires  a  like  lien  upon  all  tibs 
personal  property  of  such  debtor.  If  such  debtor  has  equitable  tlUe  ta 
either  real  or  personal  property,  equity,  in  aid  of  the  law,  carries  along 
the  lien  and  enforces  it  against  such  property.  But  either  the  ji 
ment,  or  judgment  and  execution,  must  first  have  been  obtained,  in< 
to  create  the  lien.     Unknown  Heirs  v.  Kimball,  638. 

7.  Judgment  on  Fobfeited  Deltvebt  Bond  is  not  Void  because  aetosl 

notice  has  not  been  given  the  securities  therein.     Wright  v.  TeU,  836. 

8.  Legal  Effect  of  Judgment  on  Fobfeited  Deliyert  Bond  is  a  saHsbo- 

tion  and  discharge  of  the  original  judgment  while  the  second  judgment 
remains  in  force.     Id, 

9.  Judgments  of  Coubts  of  Genebal  Jubisdiotion  abb  Nolutibs  whsra 

the  circumstances  of  the  case  make  it  an  exception  to  the  genersl  juris- 
diction of  the  court.     Per  Lumpkin,  J.     Thicher  v.  Harris,  488. 

10.  Judgment  of  District  Cottbt  Revisino  Magzstbate's  Judgment  upob 
ITS  Mebits  is  without  authority,  and  void.    Horan  y.  Wctkreiiberger,  145. 

11.  Judgment  of  Sufbeme  Coubt  is  Void  if  Bendebed  on  appeal  frost 
district  court  in  a  case  where  the  judgment  of  the  district  court  wis 
without  authority,  and  void.    Id.  i 

12.  JuBisDicriON  IS  Pbbsumsd  in  Favor  of  Jttdomknt  of  Coubt  of  GBTf- 
ebal  Jubisdiotion;  but  must  be  shown  in  case  of  a  judgment  of  a  oou  t 
of  limited  jurisdiction.    Id, 

13.  Judgment  of  Any  Coubt  having  No  Jubisdiotion  of  SuBjaor-MATiiB 
IS  Void.    Id, 

14.  Judgment  Rendebsd  without  Jubisdiotion  is  not  less  Von>  beoani* 
rendered  under  an  unconstitutional  act  giving  jurisdiction.    Id, 

16.  Judgment  mat  be  Assigned  Like  Chosb  in  Actiov:  Clark  ▼.  Mom^ 
11  Ark.  736.    Wright  v.  Yell,  336. 

16.  If  Judgment  at  Law  is  Bevebsed,  it  abrogates  the  whole  judgment^ 
and  places  the  parties  to  the  action  in  a  position  as  if  the  judgment  had 
never  been  rendered.     TarUton  v.  OoldthtoaUe*8  Heirs,  296. 

17.  Defendant  in  Scibb  Facias  can  not  Avail  TTuwaieTj  of  Ant  Obound 
OF  Defbnsb  which  was  open  to  him  in  the  suit  of  which  that  is  a  oon* 
tinuation,  semble.    Smith  v.  Eaton,  746. 

Baa  Assignment  of  Contbagts;  Attachments,  3,  4,  8;  Eqihtt,  7-9;  Ezb- 
ounoNS;  ExEcuTOBS  and  Administbatobs,  U;  JuBiSDionov; 
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USD  Women,  2;  Moktoaobs,  6,  12,  14;  NaoonABUE  Instbuhkrtb, 
23;  New  Trials,  6;  Pleading  and  Practiob,  6,  24,  26,  30,  31,  36, 42, 
47;  Probate  Courts;  Process,  1;  Sitrbttship,  6»  8;  Tbbvass,  2;  Wn^ 

NESSES,  8. 

JUDICIAL  NOTICE. 
See  EyiDENCB,  1;  Probate  Courts. 

JURISDICTION. 

1.  KoTHiNO  IS  Intended  in  Favor  of  JuRisDicnoN  ov  Infbbior  Oouflom; 

but  if  the  juriadiction  is  shown,  ever3rthing  will  be  intended  in  favor  of 
the  judgment.     Tucker  v.  Harris,  488. 

2.  Appeal  can  not  (9onfer  on  Court  Jurisdiction  that  Court  a  Quo  did 

NOT  Possess.    Horan  v.  Wahrenberger,  145. 

3.  State  has  Unoontroli^d  Jurisdiction  over  All  Propebtt,  real  or  per^ 

Bonal,  within  its  jnrisdiction.    Smilh  v.  Eaton,  746. 

4.  Court  has  No  Jurisdiction  where  Defendants  Reside  without  State 

and  have  no  property  within  it;  and  the  suit  will  be  abated  if  objeotion 
to  its  maintenance  in  seasonably  interposed  by  plea  or  motion.    Id, 

6.  Magistrate  has  No  Authority  to  Order  Offender  to  be  Imprisoned 
nntil  he  pay  a  fine  or  be  otherwise  discharged  by  du^conrse  of  law,  in  a 
case  where  the  law  only  aathorizes  the  magistrate  to  sentence  the  offender 
to  stand  committed  for  thirty  days  in  default  of  payment  of  the  fine. 
Cfumey  V.  Tuft$,  777. 

See  Conflict  of  Laws,  3;  Criminal  Law,  22,  23;  Equity;  Estates  of 
Decedents,  6;  Injunchons;  Judgments,  9, 12-14;  Partition;  PBOBAn 
Courts;  Process;  Trespass,  2. 

JURY  AND  JURORS. 

1.  Separation  of  Jury  without  Leave  of  Court,  after  They  are  Sworn, 

is  not  sufficient  ground  for  setting  aside  verdict,  either  in  a  criminsl  or 
civU  case,  where  the  court  is  satisfied  that  the  party  complaining  has  nol 
and  could  not  have  sustained  any  injury.     Roberts  v.  ^tote,  528. 

2.  Burden  is  on  PRosECU^noN,  in  Case  of  Ibbeoular  Separation  of  Jury, 

to  satisfy  the  court  that  the  prisoner  has  sustained  no  injury  therefrom. 
Id. 

S»  Vxbdict  will  not  be  Disturbed  because  of  Irregular  Separation  of 
Jury,  if  the  court  assumes  the  burden  of  fairly  and  properly  inquiring 
into  the  circumstances,  in  part  by  an  examination  of  the  jurors  upon  oath, 
and  is  satisfied  that  nothing  has  occurred  which  may  be  injurious  to  the 
prisoner.    Id, 

4.  Mistake  in  Stating  Title  of  Case  in  Entering  Verdict  is  a  mistake 
of  the  clerk,  not  of  the  jury.     Ramsey  v.  AfcCanley,  134. 

6.  Affidavit  of  Juror  can  not  be  Received  to  Impeach  his  Verdict  by 
showing  that  he  misapprehended  the  evidence,  or  what  were  his  impres- 
sions as  to  the  effect  of  his  finding,  or  that  he  intended  something  differ- 
ent from  what  he  found  by  their  verdict.     Clark  v.  Carter,  485. 

6.  VERDicr  OF  "Guilty  on  the  Fihst  Count"  of  an  indictment  is  a  gen- 
eral, not  a  special,  verdict.     Roberts  v.  StxUe,  528. 

7t  Verdict  of  "Guilty  on  the  First  Account"  may  be  corrected  with 
respect  to  the  orthography  of  the  word  "  count,"  by  an  erasure,  ukUr 
the  direction  of  the  court,  of  the  syllable  "ao."    /ci. 
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8.  Vbkdiot  wiUf  NOT  la  Scr  Ajbtdx  whut  Autuokiibd  bt  Btidi 

merwn  ▼.  Cla^^weU,  645. 
See  CoNsnTunoKAL  Law,  9-14;  Contracts,  12;  Gobfobaxiohb,  20;  Gbod- 

KAL  Law,  1,  27-29;  Exxoutions,  32;  Nbguosvcb,  9;  NBOonABUi  Ix- 

STRUMEKTB,   14;   Nsw  Tbial;   Salbs,   11;   SLAiTDXBy  1;  Tbovxb,  3; 

Tbusts  akd  Trustkb,  2. 

JUSTIFICATION. 

8m  Gbiminal  Law,  88, 39;  Officbs  Ain>  Qffioxbs;  Pboobb;  St.awtwb,  8,  % 

Tkespass,  2. 

LAin>LOBD  AND  TENANT. 

1.  LiAsx  IS  NOT  Void  vob  Ungkbtaintt  in  Desobiftion  which  dewribestfas 

premises  as  a  trsot  adjoining  a  oertain  farm,  and  formerly  oocapied  fay  s 
certain  person,  contatning  a  specified  number  of  acres.  Smaiek  t.  Ta^ 
sner,  217. 

2.  Tvnant  AuKNATiNa  Pabt  or  All  of  Primtrih  Bkmains  Liablx  to  hii 

lanor  in  an  action  to  recover  possession  of  tiie  whole  premiseB,  if  posaos 
don  be  withheld  after  termination  of  the  tenancy,  whether  sach  aliena- 
tion be  by  8ab]eaBe  or  by  oonyeyance  in  fee  with  warranty,  and  wfaetfas 
the  action  be  ejectment  or  unlawful  detainer.  Id, 
%,  Lbssob  mat  Bbooteb  Entirb  Pbebosbs  Dxmisbd,  and  not  merely  the  pait 
actually  occupied  by  the  defendants,  in  an  action  for  unlawful  detainer 
against  his  tenant  holding  over  after  disclaimer,  and  against  one  in  pos- 
session under  such  tenant,  and  may  show  by  parol  what  was  <i«mM*iil 
Id. 

4b   PUBOHASEB  IN  FeB  UNDER  TENANT  IS  NOT  ENTITLED  TO  NOTIGS  TO  QUR 

before  the  lessor  can  maintain  an  action  for  unlawful  detainer  against 

him  and  the  tenant  jointly,  where  the  tenant  has  received  notice  to  quit 

or  has  made  a  formal  disclaimer.    Id, 
ft.  NonoE  TO  Quit  ib  Unnsobsbabt  whsbb  Fobmal  Ddglaiicxb  has  been 

made  by  a  tenant  holding  over,  before  bringing  an  action  against  him  fioc 

unlawful  detainer.    Id, 
i.  Tenant  Holding  oyeb  after  Expiration  of  Lease  m  Tenant  fbov 

Ybab  to  Year  upon  the  conditions  specified  in  the  lease,  if  the  leanr 

receives  rent  subsequently  accruing,  or  otherwise  indicates  an  intsnt  to 

recognize  him  as  such  tenant;  otherwise,  he  is  merely  a  tenant  at  sufier- 

ance,  not  entitled  to  notice  to  quit.    Id, 
7.  Tenant's  Possession  does  not  Become  Adverse  by  his  holding  over  and 

disclaiming  to  hold  under  tha  lessor,  and  claiming  the  fee^  unless  full 

notice  thereof  is  brought  home  to  the  lessor.    Id, 

9.  CONYETANOE  IN  FeE  BT  TENANT  IS  No  DiSSEIBIN  of  the  IcSSOT,  SSOSpt  at 

the  latter's  election.    Id, 
Baa  Etidenoe,  22;  Foboible  Entbt  and  Unlawful  DBTAmB&i  Stbooxo 

Pebfobmanoe,  3;  Vendob  and  Vendee,  ft. 

LAW  OF  THE  LAND. 
See  Constitutional  Law,  10. 

LEASK 
See  Foboible  Entbt  and  Unlawful  DETAmBy  2,  4 
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legislature. 

Bm  OranRTTDTxoNAL  Law;  Nbw  Tbial,  ff;  Scatiishl 

LEGITIMACY. 
See  Mabbiaob  and  Ditobob,  4,  ft. 

LBTTEBS  OF  CREDIT. 
See  GuA&ANTT. 

LEVY. 
See  EziouTiONS. 

•       LEX  DOMICUJL 
See  OoimjcT  of  Law8»  4. 

LICENSES. 

See  COBFOILATIONS,  21;  DXXDB»  6, 

LIENS. 

806  Bquist,  4;  KnuuTAOws,  14, 15, 18,  19,  38;  Jttdgmbiitb^  4-0;  MotaaoMom^ 

6,  8;  Taxation. 

LIFE. 
See  EviDKNGB,  2. 

LIGHT. 
See  Dexds,  18.  ' 

LIMITATIONS. 
See  Statutb  of  LmrrATioira. 

US  PENDENS. 

BuiA  OF  Ln  Pbvbsnb  dobs  not  Applt  to  Tbansfeb  of  JXwotnumM 
KofB  before  maturity  pending  a  Bait  to  condemn  the  amoont  to  the  pay- 
ment  of  a  prior  holder's  debts.     Winston  v.  Wettfddi,  278b 

See  Estates  of  Decedents,  6.  8. 

MAINTENANCE. 

OOVTXTAKCB  BT  DI88EI8EB  IS  NOT  VoiD  FOB  MaINTBNANOB  where  the  OOB- 

■ideration  is  tiie  grantee's  bond,  by  which  he  agrees  to  pay  the  grantor  a 
certain  amoont  if  the  title  proved  to  be  valid  in  suits  he  would  immedi* 
ately  bring  to  reooTer  possession.    PrcUt  v.  Pieree^  758. 

See  Contbaots,  11;  Mobtoaobs,  3. 

MALICE. 
Sea  CoBFOEAXioire,  15;  Criminal  Law,  35;  Malioious  Pbosboutiov. 

MALICIOUS  PROSECUTION. 

L  Plaintiff  must  Pboyb  Both  Want  of  Probablb  Cause  and  Mauob  to 
maintain  an  action  for  malidous  prosecution.    Qriffin  v.  Chubby  86b 
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2.  AoQmTTAL  DOSS  HOT  Raisb  PEKSVMFTi^ir  ov  Wabt  ot  Pbobabli  Caus 

in  an  action  for  nuJicioos  prosecotion.    Jd. 
8w  Maucx  is  not  Legal  Presumftioh  or  Keoessabt  Intkbkncb  from  wint 

of  probable  cause  in  an  action  for  malicious  prosecotion.     I<L 
4.  Mauoe  mat  be  IsTKBBXD  FBOM  Want  ov  Pbobablb  Cadsx  in  sn  action 

for  malicious  prosecution  when  there  are  no  ciroumstances  to  rebat  ths 

presumption  that  malice  alone  conld  have  saggested  the  prosecatioD; 

and  it  may  be  inferred  where  the  defendant's  conduct  will  admit  of  no 

other  interpretation,  except  by  presuming  gross  ignorance.    Id, 
ft.  Want  or  Probable  Cause  can  not  be  Intbrbed  vbom  most  Exfbbi 

Maucb.     Id, 

6.  Etidence  that  Defendant  in  Action  fob  Malicious  Prosecution  acted 

under  the  advice  of  counsel,  obtained  in  good  faith,  upon  informatioii  of 
the  real  facts  of  the  case,  is  admissible  under  the  general  issue  for  ths 
purpose  of  rebutting  evidence  of  malice.     Id, 

7.  Plaintiff  must  Allege  Want  of  Probable  Cause  and  BCaucb  in  acticm 

for  malicious  prosecution.  A  general  denial  puts  these  averments  in 
issue.  The  burden  of  proof  is  upon  the  plaintiff;  and  under  the  genenl 
denial  the  defendant  may  introduce  evidence  of  any  facts  in  direct  re- 
buttal of  evidence  introduced  by  the  plaintiff  without  speciaUy  pleading 

them.    Id, 

See  Corporations,  12,  15. 

MANDAMUS. 

1.  Mandamus  dobs  not  Lie  to  Admit  One  Person  into  Officb  which  ii 

already  filled  by  another  as  officer  de  faeto.    People  v.  Olda^  398. 

2.  Distinction  between  Mandamus  and  Quo  Warranto  exists  as  much 

under  our  statute  as  at  common  law.     Id. 

8.  Mandamus  Lies  Only  to  Prevbnt  Failure  of  Justice,  and  where  there 

la  not  a  specific  remedy  in  the  ordinary  course  of  law;  and  tliere  should 
be  not  only  a  lack  of  a  specific  legal  remedy,  but  there  should  be  a  speci- 
fic legal  right.     Id, 

4.  Section  468  of  Practice  Act  is  but  a  reaffirmanoe  of  the  common 
law.  It  provides  that  the  writ  of  mandamus  *'  shall  be  issued  in  all 
cases  where  there  is  not  a  plain,  speedy,  and  adequate  remedy  in  the 
ordinary  course  of  law."  It  shall  issue  in  no  other  cases  than  those 
therein  provided  for.     Id, 

ft.  Title  to  Office  in  Possession  of  Another,  ezeroising  the  duties  as 
officer  de  facto,  can  not  be  tried  upon  maiidamus.  Further,  the  writ  wiU 
not  lie  in  this  case,  as  the  statute  provides  a  plain,  speedy,  and  adequate 
remedy.    Id. 

6ii  Mandamus  can  Givb  No  Right,  not  even  the  right  of  poesesaion,  al* 
though  it  may  enforce  one.     Id. 

MANSLAUGHTER. 
See  Criminal  La^*^.  33»  35. 

MARINE  INSURANCE. 
See  Insurance— Marinb. 
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MABRIAQE  AND  DIVOBCE. 

I..  Mabkiaox  is  EifPHATiQALLT  Pebsokal  Contbagt,  having  for  iti  bans  the 
mntaal  conBent  of  the  parties.    McKinney  v.  Clarke,  50. 

2.  Ck>imTS  OF  Equttt  can  not  upon  Application  of  third  peraonB  diasolye 
the  bonds  of  matrimony,  nor  relieve  against  any  of  the  conseqnenoes  re- 
aalting  from  a  marriage  entered  into  from  fraudolent  motives.    Jd» 

B.  Mabriaob  when  Annoixbd  pob  Fbactd  most  be  snch  a  fraud  as  opemtes 

upon  one  or  other  of  the  immediate  parties  to  the  contract.    Id. 
A.  Pboop  of  Facts  fboic  Whioh  Lbqal  Mabriaob  hay  bb  Rbasohablt  Ik- 
FBRBBD  is  sufficient  evidence  of  marriage  to  establish  l^timaoy  of  a 
child  of  the  marriage.    Prait  v.  Pierce,  758. 

6,    PKBBVXPTION  that  MaHRIAOB  PeBFOBMBD  by  ObDAINXD  MunSTBK  WAB 

IiBOALLT  Pkrfobmkd  czists  where  there  is  no  proof  that  it  was  not 
legally  performed;  and  a  marriage  in  one  town  by  the  ordained  minister 
of  another  town  is  valid  in  the  absence  of  proof  that  neither  of  the 
parties  was  a  resident  of  the  latter  town,  and  that  there  was  an  ordained 
minister  in  the  town  where  the  ceremony  was  performed.    Id, 

6.  Acts  of  Gbttxltt  with  Spbcifigations  as  to  Tncx  and  Plagb  shonld  be 

stated  in  petition  for  divorce  on  the  ground  of  cruelty.  Nogeta  v.  Nagwa^ 
78. 

7.  Condonation  of  Acts  of  Gbubltt  is  Bas  to  Divobce  only  when  there  is 

no  further  ill  treatment;  but  if  there  be  fresh  cruelty,  the  former  acts  will 
be  revived,  and  the  impediment  raised  by  the  reconciliation  removed.  Id, 

8.  DiYOBGB  fob  Adultekt  is  Babbed  by  Condonation  undbb  Tkxas  Stat- 

ute, but  this  effect  of  reconciliation  is  not  extended  beyond  causes  for 
adultery.    Id. 
0.  Rules  and  Doctrines  of  Ecxslesiastical  Law  Rbspbcteno  Di  vobcb  must 
BB  Enforced  so  far  as  they  are  applicable,  and  especially  when  their 
justice  and  good  sense  demand  assent.    Id, 

10.  It  is  Immaterial  whether  or  not  Act  be  Unlawful  that  is  charged 
by  husband  against  wife  and  used  as  a  pretext  for  cruelty;  indeed,  if  the 
act  were  totally  inoffensive  in  itself,  so  much  the  more  flagrant  would  be 
the  violence  threatened  or  inflicted  on  account  of  such  act.    Id, 

11.  Charge  of  Theft  Accompanied  with  Threats  of  Bodily  Injury  from 
which  danger  to  life,  limb,  or  health  may  be  jus£ly  apprehended,  justifies 
divorce  on  the  ground  of  cruelty,  though  snch  criminatory  charges  are  not 
in  themselves  sufficient.     Id, 

12.  Threat  Alleged  in  Pleadings  in  Divorgb  Suit  as  against  Lotb  may 
be  inferred  on  appeal  to  have  been  at  least  a  threat  of  bodily  injury, 
though  the  statement  of  facts  drjes  not  show  its  nature.     Id, 

13.  Threats  of  One  whose  Previous  Acts  have  Endangered  Life  of 
threatened  party,  and  have  shown  his  temper  to  be  brutal  and  ungovern- 
able, justify  the  apprehension  that  the  cruelties  once  inflicted  may  be 
repeated.    Id, 

14.  Divorce  for  Cruelty  may  be  Granted  when,  from  all  the  circumstances, 
it  appears  that  one  of  the  parties  justiy  apprehends  danger  to  life,  limb^ 
or  health.     Id, 

15.  Mere  Blows  do  not  Necessarily  Constitxtte  Cruelty,  for  they  may  bs 
unaccompanied  with  apprehension  of  danger  to  life,  limb,  or  health,  and 
may  cause  but  slight  unhappiness.     Id, 

See  Costs,  I. 
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mabbied  wobcen. 

1.  CotrrwTAsoB bt  Wm of  hsbSbpa&ate Pbofkbxt  nr  Dbghabgb cv Hot 
ehftrgeable  ezdnsiyely  upon  aod  incurred  for  the  preBervatkn  off  Imt 
■eparate  estate  will  be  saatained,  without  her  privy  eTamination,  sadar 
the  statute,  if  made  Toluntarily,  and  without  any  impositioii  beix^  pn^ 
tioed  upon  her.     Womack,  AdnCr^  v.  Womaek,  119. 

S.  Mabsixd  Woman  mat  be  Sued  foe  Rbooyeby  or  Debt  inearred  in  tha 
preservation  of  her  separate  estate,  and  if  judgment  be  recovered  agpinsl 
her,  execution  may  be  levied  on  her  separate  property.  On  proper  ap- 
plication, the  levy  might  be  restrained  to  the  proceeds  first,  and  if  tfa^ 
proved  insufficient,  then  to  be  made  on  the  corpus  /  but  in  the  ahespeeol 
specific  directions,  the  levy  would  be  carried  into  effect  on  the  iimpMliy 
of  the  wife  in  the  same  mode  in  which  executions  agpunst  ptmwiiy  aie 
usually  enforced.    Id. 

%,  Mabeied  Woman  is  Bound  bt  her  Feaudulxnt  REFBESENTAnaofs,  vol- 
untarily made,  in  reference  to  her  separate  property.  If  she  makes  ad- 
missions and  representations  iu  respect  to  her  rights  of  property,  by 
which  others  are  deceived  and  induced  to  give  credit  to  her  hoaband  am 
the  faith  of  the  property,  she  will  be  precluded  from  asserting  her  claim 
against  the  rights  of  those  who  have  ccufided  in  and  acted  npofi  her 
representations  and  admissions,  whether  they  were  true  or  fislasi  (Tro- 
vena  v.  Booths  112. 

4b  Statute  Pbesceibino  Mode  or  Conyeting  Wire's  Pbofebtt  does  not  de- 
clare absolutely  void  any  other  mode  of  conveyance;  its  only  object  seems 
to  have  been  to  secure  freedom  of  will  and  action  on  her  part.  If  she 
was  free  to  act  and  so  declared,  and  further  declared  that  she  did  not 
wish  to  retract,  all  the  circumstances  concurred  which  were  made 
sary  by  law  to  pass  her  title  to  property,  and  her  conveyance  will  be 
tained,  notwithstanding  the  want  of  a  privy  examination  under  tiie 
statute,  particularly  in  a  case  where  the  party  dealing  with  her  can  not 
be  restored  to  his  former  position.     Wamtick,  Adm'r,  v.  Womaekf  1I9l 

fti  Pbooeeds  or  Sale  or  Pbopebtt  Devised  to  Wm  abb  her  Sepabass 
pROPERTT.    Huston  V,  Cwi,  110. 

6L  Mabried  Woman's  Silence  mat  Pbbjudice  heb  Bights.  Bradlqf  t. 
Snyder,  664. 

7.  Wnrs  mat  Act  as  Agent  or  Husband,  and  a  note  payable  to  her  maj 

be  indorsed  by  her  in  her  own  name,  and  if  done  with  the  assent  of  the 
husband,  the  indorsee  acquires  a  valid  title.    JTre&s  v.  0*Qrady^  312. 

8.  WiTE  WILL  be  Begarded  AS  Feme  Sole  when  her  husband  has  aban- 

doned her  and  left  the  state  without  an  intention  of  returning.    Id. 
See  Cbiminal  Law,  8-10;  Dower;  Executions,  4,  5;  Husbahd  and  Win; 

Wills,  5,  8. 

MASTEB  AND  SEBVANT. 

L  Regulation  or  Manutactubing  Corporation  that  Bmplotbes  Muaf 
GiYE  Notice  before  quitting  the  company's  employment,  or  else  forfeit 
their  wages  accrued,  is  valid  and  binding  upon  employees  with  notice. 
Harmon  v.  Salmon  Falls  Mfg.  Co.,  718. 

Si  Clause  that  Wages  Accrued  shall  be  Forfeited  is  Essential  in  order 
that  regulation  of  employer  that  employees  shall  give  notice  of  intentioB 
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to  leaya  his  mnpIqyiiMni  may  be  a  defense  In  an  action  for  the  wages. 
Id. 

%.  Onb  Willfully  Violatino  Gontbact,  and  thxbkbt  Expoenvo  HmsKLf 
TO  Agbebd  Penalty  or  forfeiture,  can  obtain  relief  neither  at  law  nor  in 
equity.    Id, 

4.    RiCOVEBY  OF  Ck>MPENSATI0N    FOB   SeBVIOES   PXBFOBMED   ON   OONTBAOV 

Bboken  by  the  plaintiff  can  be  had  only  where  there  has  been  no  willfol 
violation,  or  where  performance  has  been  waived,  or  other  legal  ezonaa 
eziBts.    Id. 

fi.  Employes  is  Bound  by  Nonos  of  Employeb's  Bboulatione,  otherwisa 
valid,  without  signing  them.     Id. 

0.  Employee  Oontinuino  to  Wobk  for  Employbb  aftbb  Pbintsd  Copy  qv 
Employeb's  Regulations  were  delivered  to  him,  moat  be  considered  as 
having  agreed  to  them.    Id, 

?•  Stipulation  in  Employeb's  Bboulations  that  Payment  of  Waoes  shafl 
not  be  made  without  compliance  therewith  is  a  sufficient  chuise  of  for- 
feiture.   Id, 

&  BuBDEN  OF  Pboof  IS  ON  EMPLOYEE  TO  Show  that  he  left  by  employer's 
permiasion,  or  had  worked  as  long  as  he  agreed  to,  when  seeking  to 
recover  compensation  for  services  performed,  if  he  had  notice  of  employ- 
er's regulation  requiring  notice  of  intention  to  quit,  and  stipulating  a  for- 
feiture  of  wages  in  default  thereof.    Id, 

9.  ObJEOTION  that  Ck>NTBACT  IS  NOT  MUTUAL  IN  CaSE  OF  ReOUULTION  09 

Employeb  requiring  notice  of  employee's  intention  to  quit,  because  the 
employer  may  discharge  employee  without  giving  him  notice,  is  unten- 
able. It  is  not  necessary  that  each  party  to  a  oontract  assume  precisely 
the  same  obligations.    Id, 

10.  Ko  Limitation  of  Time  dubing  Which  Employee  was  not  to  be  Paid 
being  inserted  in  employer's  regulation  providing  for  such  forfeiture  if 
the  employee  gives  no  notice  of  intention  to  quit,  it  will  be  intended  to 
operate  upon  all  the  wages  earned  subsequent  to  the  last  settlement.    Id. 

11.  Sum  Allowed  to  Employee  for  Board,  "  in  addition  **  to  "  thirteen 
cents  per  piece  "  for  weaving,  is  a  payment  in  part  for  servloes  in  weaT- 
Ing,  and  will  be  forfeited,  together  with  other  wages.    Id, 

See  COBPOBATIONS,  14. 

MASTERS. 
See  Shipping,  6,  7. 

MEM0RANDX7M. 
See  Evidence,  14;  Statute  of  Fbauds,  2. 

MINISTERS. 
See  Mabbiaoe  and  Divobce,  fi. 

MISJOmpER  OF  PARTIES. 
See  Pleading  and  Pbactice,  12,  18. 

MISREPRESENTATION. 
Bee  Agency*  2;  Mabbied  Women,  3;  Sales,  2,  7*  14;  SuRimHir,  1%, 
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MISTAKE. 
Sea  Connucni,  12;  Equity,  4,  5;  Fraitd,  1;  Jurt  akd  Jvmama,  ^  7. 

MONEY  HAD  AND  RECEIVED. 
See  Factors,  1. 

MORTGAGES. 

1.  PaBOL  EvIDENOB  18  NOT  ADMISSIBLE  TO  GlTB  EtVBOT  OV  MoBXOAOI  TO 

CoBTBACT  in  form  an  absolute  sale  of  the  property  desoribed.  Br^fami  ▼• 

Orodfift  767. 

8.  Moktoage  is  Mbbb  Collatebal  Secubitt  bob  Patkent  of  Dbbx,  and 
the  taking  of  a  mortgage  does  not  operate  aa  an  eztrngniahment  of  tfaa 
debt,  or  aa  a  anapension  of  the  remedy,  unleaa  there  is  an  ezpreaa  agraa- 
ment  to  that  effect.    Burhe  v.  Crugtr,  102. 

t.  Ob  Convetancs  of  Farm  with  Mobtoaqe  back,  Gokditioned  fob  8uf* 
POBT  of  grantor  and  his  ^ife,  the  grantor  ia  not  boond  to  receive  tiia 
support  at  the  farm,  and  the  grantee  must  furnish  it  at  a  place  where 
the  grantor  elects  to  receive  it.     Norton  v.  WM^  745. 

4.  Inbbx  Constitutes  No  Pabt  of  Reoobd  under  the  Vermont  statntes,  and 
a  mortgage,  to  the  record  of  which  no  index  or  alphabet  waa  made  by  the 
town  clerk,  becomes  an  incumbrance  upon  the  land  from  the  time  it  is 
traoacribed  upon  the  record,  postponing  a  aubseqnent  deed.  OurUa  ▼. 
Lyman,  174. 

fiw  If  Mortoaoe  as  It  Apfeabed  in  Reoobd  Lacked  Sionatubb,  the  regia- 
try  is  no  record  of  the  mortgage  until  the  name  of  the  mortgagor  ia 
placed  upon  the  record  book,  and  is  not  constructive  notice  of  the  mort- 
gage.   Shepherd  v.  BurkhcUier,  523. 

^  If  Mobtoaqe  is  not  Rscobded  in  Time  Prescribed  bt  Statute,  the 
lien  of  judgmenta  obtained  against  the  mortgagor  will  attach  to  the  land; 
and  if  the  land  is  sold  under  the  judgment  lien,  the  purchaser,  whether 
he  had  notice  of  the  unrecorded  mortgage  or  not,  takes  the  interest 
which  was  sold.  This  rule  is  not  affected  by  the  fact  that  the  mort- 
gagor gave  notice  at  the  sale,  and  that  the  aheriff  prooUimed  that  he 
sold  the  land  subject  to  the  mortgage.     Id. 

7*  Oranteb  of  Equity  of  Redemption  has  Right  to  Redeem,  notwithstsnd- 
ing  a  foreclosure  and  sale,  when  he  was  not  made  a  party  to  the  foredoa- 
ure  proceedings;  and  it  matters  nothing  to  the  mortgagee  or  those  claim- 
ing under  the  mortgage,  whether  the  conveyance  of  the  equity  of  re- 
demption was  voluntary  or  even  fraudulent  as  to  creditors.  Bradley  ▼• 
Snyder,  564. 

ft.  Lien  of  Mortgage  is  not  Exhausted  by  Foreclosure  and  Sale  of 
Mobtoaged  Premises:  when  the  owners  of  the  equity  of  redemption  seek 
to  redeem,  it  is  from  the  mortgage  and  not  from  the  sale  under  it.    Id, 

9l  Grantee  of  Equity  of  Redemption  must  Pay  Balance  Due  upon  Mobt- 
OAGE  AFTER  Salb  UNDER  FORECLOSURE,  as  Well  as  the  puTchasc  money, 
in  order  to  redeem,  unless  the  mortgagor  has  paid  such  balance.     Id. 

IOl  Purchaser  under  Foreclosure  Sale  will  be  Allowed  for  Improve- 
ments made  by  him  upon  the  premises,  less  the  rents  and  profits  which 
he  has  enjoyed,  upon  redemption,  where  he  not  only  supposed  he  had  a 
good  title  and  made  the  improvements  in  good  faith,  but  the  redemp- 
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Honer  stood  by  seemg  the  ezpenditares,  and  iti*lTi*^<nlng  the  profoondett 
silence  as  to  his  right  to  redeem.    Id. 

11.  SUBVIVIKa  MORTQAOEB  MAT  MAINTAIN  WbIT  OV  EhTBT  TO  FOBBQLOflB 

MoBTOAOB.     Williams  t.  JliUon^  729. 

12.  Taxbs  on  Mortoaoed  Premises  Paid  bt  Mobxoaqbb  may  be  indaded 
in  oonditional  judgment  in  hia  favor.    Id, 

18»  Mortoaoob  is  Estofpeo  vbom  Contending  that  Taxes  Paid  bt  Mobt- 
OAOEE  were  illegal,  unless  he  has  notified  the  mortgagee  of  the  illegality, 
and  indemnified  him  against  the  loss  of  his  rights  under  the  mortgage^ 
in  case  the  final  result  of  a  contest  of  the  tax  diould  be  in  favor  of  the 
validity  of  a  tax  title.    Id, 

14.  Taxes  Paid  bt  Mobtoaoee  upon  Other  Pbemises  than  Those  In- 
cluded in  Mobtoaoe  may  be  included  in  oonditional  judgment  against 
the  mortgagor,  when  the  taxes  paid  were  assessed  upon  the  whole  estate 
of  the  mortgagor  without  distinction  between  the  mortgaged  and  un- 
mortgaged property,  since  it  was  the  mortgagor's  duty  to  render  the 
assessors  a  distinct  description  of  the  mortgaged  premises,  and  thus 
enable  the  mortgagee  to  tender  the  amount  assessed  upon  the  mortgaged 
premises  alone.    Id, 

1ft.  Rights  of  Parties  in  Ascertaining  Amount  tor  Which  Onditional 
Judgment  shall  be  rendered  in  writ  of  entry  by  the  mortgagee  upon  a 
mortgage,  as  refi^ulated  by  the  Maine  statute,  must  be  determined  npon 
the  same  principles  that  would  control  were  the  mortgagor  to  bring  his 
bill  in  equity  to  redeem  the  premises  from  the  mortgagee.    Id. 

16.  To  fi^T%wmM  Estate  vbom  Mobtoaoe,  Mobtoagob  must  Pat  Such  Ad- 
ditional Sums  as  the  mortgagee  has  been  compelled  to  pay  to  proteel 
tbe  estate  from  forfeiture  in  consequence  of  the  laches  of  Hie  mortgagor. 
Id. 

17.  MoBaoAOE  CAN  BE  DiscHABOED  Onlt  bt  Patmxnt  IN  Faot  or  by  the 
release  of  the  mortgagee.    Smith  v.  Stanley,  771. 

18b  Where  Mobtgaoee  Releases  Land  fbom  Mobtgagb  given  by  the  mort- 
gsgor,  at  the  time  when  he  took  the  conveyance,  to  secure  the  purchase 
money,  the  mortgagor's  seisin  has  effect  by  relation  from  tiie  time  of  the 
execution  of  the  original  deed,  and  his  wife  will  be  dowable  therein. 
Id. 

flee  CoBPORATiONS,  2;  Ck>-TENANCT,  6;  Covenants;  Doweb;  Equitt,  5;  Kvi- 
dbvcb,  17,  18;  Executions,  14,  15,  18,  38;  Judombmtb,  4;  SgboolSi  1| 
Taxation. 

MOTIONS. 

See  AflsiGHMEHT  ov  Contbacis;  Executions,  23-25,  35;  Nbw  Tbjal,  1»  6| 

Pleading  and  Pbactice,  29,  44. 

MULTIPLICITY  OP  SUITS. 
See  Equttt,  2. 

MUNICIPAL  CORPORATIONa 
See  Cobporations,  19-21. 

MURDER. 

See  Criminal  Law,  22,  33-W. 
AtL  Dao.  YOL.  LTm— 64 
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MUTUALITY. 
8MOoBroEAmiai»  9;  llAnm  akd  Skrtajtt,  9;  Sphumi 

NAMES. 
See  OoHTRAOiB,  8. 

KAVIOABLE  WATEEa 
See  Watebooobshl 

NECESSARY  PAETIES. 
See  Pleading  and  PBAonoa,  4. 

NEGLIGENCE. 

L  Whxbi  W'aoBQWuh  Aor  Immkdiatxly  Cauboto  Ihjurt  is  the 
ienlt  oC  one  perty  elone,  he  shall  be  limble  lor  it^  altiKMigh 
age  be  incraaaed  or  entirely  result  through  aoiiie  previous  nejgjeet  ef 
the  other  party.     Wright  v.  Brawn^  622. 

X  Cabi  and  PnjasNCB  EsqinRXD  or  Railroad  Cobpobatiok  or  Gov* 
STBueriNO  Fbncks  and  Cattlb-ouards  depend  upon  the  locality  of  the 
road  and  the  place  through  which  it  passes.  Trow  ▼.  VermoiU  OmL  JL 
It.  Co..  191. 

IL  NioLiCT  TO  CoNamncT  Fbnos  and  Cattlb-ouasds  Rerdxbs  Rahiwhd 
GoBFOKATioN  LiABLB  for  injuries  arising  solely  from  that  canae^  iriica 
the  omission  was  for  a  considerable  distance  in  a  place  so  pablio  and 
common  that  it  must  know  and  reasonably  expect  that  without  soeh 
precautions  injuries  to  horses  and  cattle  will  naturally  and  freqnenti^ 
arise.    Id, 

4k  OWNXB  PEBMimNO  HOBSK  TO  RUN  AT  LaBOS  UPON  HlOBWAT  B  GHAMU- 

ABLE  WITH  Samx  Dxobes  ot  Nbouoxnob,  when  he  knows  of  the  ex- 
posure and  liability  to  injuries  from  passing  trains,  as  is  a  lailrQad 
corporation  in  not  constructing  its  fences  and  cattle-guards;  and  as  moeh 
care  and  prudence  is  required  of  the  owner  in  keeping  his  property  frosa 
exposure  to  such  injuries  as  is  required  of  the  corporation  in  guarding 
againat  their  commission.    Id, 

6w  Mutual  Neouosnob  of  PLAiNTmr  and  Dxrndant  Boxaxb  AatBm^ 
where  the  negligence  of  each  party  was  the  proximate  caose  of  the  ib- 
jury.    Id, 

A.  Nboliokncb  or  Plaintift  Dxtbatb  AonoN  whbbb  sob  Nboleobiob  jtmm 
Peoximatb  and  that  of  the  defendant  remote.    Id, 

7«  Nboliobncx  or  Plaintiff  dobs  not  Derat  AonoN  whxbx  hib  Nbou* 
OBNOb  was  Remotb  and  that  of  the  defendant  proximate.    Id. 

9.  Nbgugbnob  ob  Evbn  PostnyB  Wbono  of  Plaintiff  will  not  Dsibav 
AonoN,  if  at  the  time  when  the  injury  was  committed  it  mi|^t  havs 
been  avoided  by  the  defendant  in  the  exeroiBe  of  reaaonable  care  sad  pni- 
dence.    Id, 

9.  Nboliobncb  is  Mixxd  Question  of  Law  and  Fact,  upon  whidi  it  ia  Hie 

duty  of  the  court  to  specifically  instruct  the  jury.    Id, 

10.  Onb  is  Liablb  fob  Placing  or  Neguqently  Allowino  Dblbtebidiis 
SuBSTANOB  TO  REMAIN  in  a  place  where  damage  accrues  therefrom  to  an* 
other,  either  by  the  ordinary  or  extraordinary,  and  yet  not  Tsiy 
mon,  action  of  the  elements.     Woodwaard  v.  Abom^  609. 
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11.  (hni  n  LiABLi  fob  Dakags  Causxd  to  Watebs  ov  AHOiHot's  Well 
by  the  action  of  an  extraordinary  rain  npon  mannze  which  he  haa  negli* 
gently  left  near  the  well.    Id. 

12.  ExTBAOBDnvABT  Gabb  IS  RxQuiBED  of  a  penon  or  corporation  who  qper- 
atea  in  the  thronged  thoronghfaree  of  a  city,  for  hia  own  benefit,  cara  ma 
by  machinery,  or  who  exerdsea  in  snch  thoroaghfarea  any  buaineaa  which 
involvea  oonatant  riak  and  danger.     Wilson  v.  Cunningham,  4ffJ» 

18.  Owners  or  Flat  Boat  Moored  to  Shore  can  recover  damages  from 
the  owners  of  a  ateamboat  for  the  deatmction  of  aaid  flat  boat» 
oansed  by  wa^es  occasioned  by  said  steamboat  going  too  near  thereto^ 
under  a  full  head  of  steam,  and  out  of  the  usual  channel  Wrighi  ▼• 
JoTCwn^  622> 

14.  It  is  No  Devehsb  to  Action  vob  Washing  Flat  Boat  vbom  its  Moob- 
nros  and  causing  its  destruction,  on  the  part  of  a  steamboat  out  of 
the  usual  channel,  and  under  a  full  head  of  steam,  to  say  that  if  tha 
flat  boat  had  been  tied  to  the  shore  in  an  ordinarily  secure  mannur  it 
would  have  escaped  injury.    Id, 

8oe  Attobnet  and  Cuknt;  Bailments;  Bquttt,  7>  8,  35;  SPBOzno  Feb- 

VOBJfANOB,  3,  4;  StaTOTE  07  LIMITATIONS,  3. 

NEGOTIABLE  INSTRUMENTS. 

\m  Indobsement  ov  Note  betore  Maturitt  is  Absolute  Ouabantt  which 
runs  as  follows:  '*I  assign  and  guarantee  the  within  note  to  J.  C.  for 
value  received.'*    Datdey  v.  Camp,  274. 

2.   GUARANTOB  07  NOTB  IS  NOT  ENTITLED  TO  NOTICE  07  NON-PATMENT,  but 

is  liable  immediately  upon  non-payment  at  maturity.    Id. 
8.  Allegation  07  Maker's  Insolvency  in  Action  against  OuABANTom 

» 

of  a  note  ia  surplusage,  and  evidence  on  that  point  is  superfluous.    Id, 
4.  Guaranty  Indorsed  on  Note  Attibms  its  Genuineness  and  that  of 

prior  indorsements.    Id. 
6.  Party  Transperrino  Note  70B  Value  Warrants,  by  implication,  thai 

it  is  genuine,  and  free  from  any  defects  which  would  make  it  worthleasi 

Persons  v.  Jones,  476. 

6.  Transferee  07  Invalid  Note  is  Entitled  to  Rbooveb  tbom  Tbahe- 

7ERRER  the  amount  paid  for  the  same,  when  ignorant  of  its  defects.    /dL 

7.  Indorsbr  is  Liable  without  Demand  and  Notice,  17  He  has  Secub- 

ITY  in  his  hands  fully  equal  to  his  liability,  whether  the  security  is  taken 
before  or  after  negotiation.     Marshall  v.  MUchell,  697. 

8.  Payee  07  Note  atter  Indorsing  It  Waives  Demand  and  Notice  bj 

agreeing  with  the  maker,  before  its  maturity,  to  take  up  and  pay  tha 
note.    Id, 

••  Payee  07  Note  Waives  Demand  and  Notice  tbom  Indorsee  by  agree- 
ing with  the  maker  before  the  maturity  of  the  note  to  take  back  the  con<- 
sideration  of  the  note  and  to  pay  it,  though  the  agreement  be  unexecuted. 
Id. 

10.  Indobeeb  mat  Waive  Pbesentment  and  Notice  by  Promise  to  Pat 
Note,  made  either  before  or  after  its  maturity.    Lary  v.  Young,  332. 

11.  StBONOER  CiBCUMOTAKCES  will  be  ReQTTIRED  to  JU8TI7Y  IN7ERENCE  09 

Waiter  by  Indorser  of  due  demand  and  notice,  where  promiM  to  pay 
is  made  after  the  maturity  of  the  note  than  where  it  is  made  prior  to  tht 
maturity.    Id. 


8S2  j^iiCZ. 

12L  PaoMfln  BT  LrDOBSER  TO  Pat  Notb  Nbed  not  bb  Expbbbb  in  orteli 
ooDStitiite  waiter  of  demand  and  notice;  bat  it  will  be  saffieient  if  ^ 
reaaonable  intendment  the  language  implies  a  pronuae  to  pay  it.    Id, 

15.  Pbokisb  bt  Ibdobskr  to  Pat  Note  is  Waiyeb  of  Dkmabb  aitd  Ke- 
TICB,  though  conditional  as  to  the  mode  of  payment.     Id. 

14.  Whether  Facts  and  CraonMSTANCES  Shown  bt  Etidbhcs  Amoobt 
TO  Waiver  by  indoraer  of  demand  and  notice  is  a  matter  of  fact  to  bs 
determined  by  the  jury.    Id. 

1&  Waiver  of  Dsmakd  and  Notice  bt  Imdobser  is  Sufficijwtlt  Eszab^ 
USHED  BT  Evidence  that  upon  being  reminded  by  the  indofser^  aJUor- 
ney  shortly  before  the  maturity  of  the  note  of  the  approaching  matnxityt 
and  the  absence  of  the  makers,  the  indorser  replied  that  he  owed  the  notoi 
that  it  was  all  right,  that  he  had  indorsed  it  to  pay  it,  and  that  if  he 
was  not  there  to  pay  it  when  it  became  due,  his  agent,  who  was  praMot 
at  the  conversation,  would  do  so,  the  latter  having  notes  and  aoooiuits 
of  the  indorser's  in  his  hands.    Id, 

16.  Bills  are  not  Aooommodation  Paper,  and  Aoceptob  is  Primaszlt 
Liable,  when  the  drawer  has  an  open  account  with  the  acceptor  at 
the  time  for  goods  consigned  to  the  latter  to  be  sold  on  commissioo,  and 
the  bills  were  drawn  and  accepted  with  the  understanding  that  they 
were  to  be  paid  by  the  acceptor,  and  the  amount  entered  into  the  gen- 
eral account;  nor  is  the  legal  character  of  the  bills  affected  by  any  altcnk 
tion  of  the  balance  of  the  account,  nor  by  the  fact  afterwards  aaoertained 
that  at  the  time  of  the  acceptance  the  drawer  was  indebted  to  the  a^ 
oeptor.    Farmers*  and  Mechcuiiea*  Bank  v.  RaMonet  200. 

17.  Release  of  Drawer  of  Bill  will  not  I>ischaroe  Acceptor,  whero  the 
bill  is  not  accommodation  paper,  but  is  drawn  and  accepted  against  the 
drawer's  account  for  goods  consigned  to  the  acceptor;  the  acceptor  is 
the  party  primarily  liable,  and  the  drawer  is  considered  only  as  his  sovaty 
or  guarantor.    Id. 

18b  Indorsee  of  Bill  has  Right  to  Hold  Parties  Liable  Aooordino  to 
THEIR  Relative  Positions  thereon,  and  to  regard  the  acceptor  as  the 
principal  debtor,  and  the  liability  of  the  drawer  aa  collateral,  where  be 
takes  the  bill  for  value  and  before  maturity,  in  ignorance  that  it 
given  for  accommodation;  and  this  right  is  unaffected  by  any 
qnently  acquired  knowledge  that  the  bill  was  so  given.     Id. 

19l  Release  of  Drawer  of  Bill  will  not  Discharge  Acceptor  at  law  or 
in  equity,  where  the  bill  was  taken  for  value  and  before  maturity,  with- 
out notice  that  it  was  given  for  accommodation,  although  notice  be  boIh 
sequently  acquired  that  it  was  so  given.    Id. 

SO.  Bill  of  Exchange  Presented  for  Patment  at  the  office  of  the  draweea 
to  book-keeper  of  the  latter,  and  not  honored  by  him,  held  to  be  a  suffi- 
cient presentment,  and  it  was  unnecessary  for  the  notaiy  to  certify  thai 
the  drawees  were  not  present  at  the  time  of  preaentment.   Wemm  ▼.  Oar* 

21.  Draweb  of  Bill  has  No  Right  to  Dblat  Holder  by  calling  in  tha 
acceptor  in  warranty  unless  the  former  has  paid  the  same.    Id. 

22.  Nbootiabiutt  of  Note  is  not  Distroted  bt  LfJimonoN  against  its 
negotiation.    Winston  v.  IVestfddt,  278. 

0.  Bona  Fide  Indorsee  of  Note  before  Due  is  not  Boukd  bt  Pbiob 
Dbcbbb  against  his  indorser  subjecting  the  amount  to  satisSaotion  of  the 
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debts  of  a  prior  holder,  and  he  may  recover  on  the  note  notwithatandhig 
■ach  decree  and  payment  thereunder  after  the  indorsement.    Id, 
Suit  Brouoht  upon  Pbomissobt  Nots  on  Dat  It  Falls  Due  is  premie 
tare,  as  the  maker  has  all  of  that  day  in  which  to  pay  it.    Wtkcmbt  t. 
Dodge^  411. 

One  Who  Bkcxivss  Bank  Bills  and  Giyss  his  Notk  thsrxiob  pay- 
able in  money  can  not  set  up  as  a  defense  to  an  action  on  such  note  that 
the  amount  borrowed  was  not  specie  or  its  equivalent.  Southern  L\ft 
Ins,  d:  T.  Co.  v.  Lanier,  448. 

Dismissal  of  Action  as  to  Onb  ov  Two  Joint  and  Seyxbal  Makeimi 
of  a  proviissory  note  does  not  preclude  the  plaintiff  from  proeeouting  tha 
suit  against  the  other.  Dean  v.  Duffield,  108. 
See  Attachmbnts,  4,  5;  Ck>NiucT  ot  Laws,  2;  Eyidxnob,  12, 17«  18;  Hub- 
band  AND  Wipe,  4;  Lis  Pendens;  Mabrted  Women,  7;  9zatotb  or 
Limitations,  1, 14;  Subettship,  U;  Usubt. 

NEW  PBOMISE. 
See  Statute  of  Limitations,  18^  14. 

NEW  TRIAL. 

1.  Tbial  Coubts  should  not  Fall  into  PRAcnoB  of  regaxdiag  motions  for 

new  trial  as  mere  matters  of  form.  The  means  of  doing  Justice  mm 
more  extended  in  those  courts,  and  further  errors  should  be  corrected 
by  the  court  in  which  they  were  committed.    Floyd  v.  Bieks^  374. 

2.  Pabtt  AcQxnEsciNO  in  SuFFiaENcr  of  Admissions  at  the  trial  can  no% 

move  for  a  new  trial  on  the  ground  of  surprise,  after  verdict  has  beea 

rendered.     Clark  v.  Carter,  485. 
Sk  New  Tbial  will  be  Granted  upon  the  ground  of  newly  disoovered  cti- 

dence,  when  it  appears  that  the  same  could  not  be  obtained  previous  ta 

the  rendition  of  the  verdict,  and  that  the  same  is  material  to  the  interest 

of  the  party  applying.    Id, 
4.  VxBDiar  -will  be  Set  Aside  as  Contbabt  to  Evidence  where  there  wm 

some  improper  bias  or  gross  misapprehension  influencing  the  jury  to  aa 

extent  shocking  the  understand! Dg  and  the  moral  sense.    Shepherd  ▼. 

Burkhalter,  523. 
fi.  Leoiblatube  has  No  Poweb  bt  Special  Act  to  (Qbant  New  Tbial  of  a 

suit  at  law.     Young  v.  SUUe  Bank,  680. 
A.  Defendant  Who  Moves  First  in  Arrest  of  Judoment  can  not  altera 

wards  take  the  opinion  of  the  court  below  on  the  sufficiency  of  the  evi* 

dence  by  a  motion  for  a  new  trial,  unless  he  brings  himself  within  one  ol 

the  rsoGgnlEed  exceptions.    Bepley  v.  State,  628. 

See  JuRT  AND  Jurors,  1-8,  8. 

NIL  DldT. 
See  Pleading  and  Pbactigb,  80l 

NOMINAL  DAMAGES. 
See  Covenants,  2. 

NON-NEGOTIABLE  NOTES. 
See  Surbttshif,  11. 
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NOTES. 
8ee  AxTAOHMXHTBy  4»  6;  BvxDXsrcB,  12,  17, 18;  Husbakp  ahd  Win,  4;  la 
Pmi>Kwa;  Makrtud  Women,  7;  Ksgotiabli  Ihbtbumebtb;  Qxatutb 
OF  LnoTAnoNS,  1,  14;  Susbttsbif,  11;  Usury. 

NOnCE. 

BioiBiBT  IS  Notice  or  Tenob  and  Effect  of  Instbumeht  noorded  oalj 
M  it  appears  upon  that  record.     Shepherd  ▼.  BwrihaUer,  S2X 

See  Attaohhents,  i,  5;  Bailments,  3;  BoKi>s,  2;  Eyxdeitcb,  1,  8,  22;  Bz>- 
ounoNS,  23, 24, 36;  Guaranty,  3,  4;  Injunctions,  2,  3;  JirDOMBNTs,  7; 
Landlord  and  Tenant,  4-7;  Lis  Pendens;  Master  and  Servant; 
MoRTOAOBS,  5,  6,  13;  Nbootiable  Instruments;  Pabtnsbship;  Pucad- 
IHO  AND  Praoticb,  5,  30;  Probate  Courts,  2;  Vendor  and  VKBiimM,  6L 

NOTICE  TO  QUIT. 
See  Landlord  and  Tenant,  4-6. 

NUISANCE. 

Amy  P&Aonci  Deemed  Injurious  to  Public  may  be  Dbolabed  Ntmaaoi 
by  the  legUlature,  and  punished  as  suph.    BepUy  t.  SUOe^  628b 
See  Eminbnt  Domain,  5-10;  Injunchons^  1,  5. 

OBJECTIONS. 
^fiee  Oboonal  Law,  15;   Easements;   Executions,  8;  JuRffiDionoiit  4| 

Pleading  and  Practioe,  6,  7,  26. 

OFFICES  AND  OFFICERS. 

Pabty  Ineligible  to  Office  of  Constable,  although  iuFestea  with  Uie 
forms  of  office  and  his  official  acts  deemed  good  and  Talid  as  to  third 
persons,  as  if  he  were  an  officer  de  jure,  can  not  when  put  on  his  own  de- 
fense justify  under  his  office.    Pearce  v.  Hawkins,  54. 

Bee  Agency,  5,  6;  Cobporations,  14,  15, 17>  18;  Eminent  Domain,  5,  8, 10; 
Mandamus;  Pleading  and  pRAcncs,  4;  Progess;  Quo  WAEEAROt 
SoBOOU;  SHERiFn;  Trespass,  2. 

OPINIONS  OF  WITNESSES. 
See  Witnesses,  4,  6. 

ORDERS. 
Bee  Bankruptcy  and  Insolvency,  2;  Costs,  4;  Exboutobe  and  AdkboB' 
TRATOBS,  3,  8,  10;  Pleading  and  Practice,  36;  Pbobaxb  Couk^ 

SUBXXYSHIP,  4. 

ORDINANCES. 
See  Corporations,  19,  2U. 

ORDINARY. 
See  Probate  Courts. 

OUSTER. 
See  Co-tenancy,  8. 
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PARENT  AND  CHILD, 
flee  DiKDS,  14-16;  Mabriaos  ahd  DnroBcae,  ^  & 

PAROL  EVIDENCE.  • 

See  Cqbpobatiohs,  8;  Dxkds,  2;  Equttt,  6;  EvimHci*  16-23;  lSxaoiraina% 
28»  27>  80;  Landlord  aitd  TnrAirr,  3;  MoKiOAon»  1. 

PARTIES. 
See  AasioiniKKT  or  Cohteaots;  BAmcBuncY  and  Insolyxnct,  1;  Comruof 
ov  Laws,  3;  Coxtracis,  3-6, 12;  Corporations,  16;  I>rbds»  8;  Eqi7itt» 
12,  13;  BiacunoNS,  15;  Ezbcutors  and  ADMnriSTRAiORfl,  10;  Garnish- 
MXNT,  6;  JuDOMKNTB,  1;  M0BTOAOR8,  7;  Pleaddto  ahd  PRAOnG%  4f 
12,  la 

PARTITION. 

1.  PsoBATB  Court  xat  Partitioh  Rial  Estats  amovo  Hszbb  and  Dsviani 

under  Maine  etatnte,  and  may  set  off  to  a  devisee  of  net  profits  hit  por- 
tion of  the  land  deviaed.     Earl  v.  Soioe,  714. 

2.  PowxR  ov  Proratx  Court  to  PARTixioir  Dbckdknt's  RBAi;rr  AMoara 

Hkir8  and  Drvisiis  under  Maine  statute  ia  not  limited  to  any  paitloa« 
lar  time  or  nomber  of  years  after  the  estate  lb  settled.  Id. 
t.  Jurisdiction  of  Proratr  Court  to  Partition  Drckdbnt^s  Rkaltt  n 
not  Rbstrictid  under  the  Maine  statute  because  the  share  or  propor- 
tion may  be  uncertain,  depending  upon  the  construction  or  effect  of  aaj 
deriM,  unless  it  shall  appear  to  the  judge  to  be  uncertain.    Id, 

See  Co-TKNAKOT,  2;  Wills,  3. 

PARTNERSHIP. 

!•  Credit  must  bs  Rioavded  as  Given  to  Partnership  where  goods  were 
delivered  before  any  publication  of  its  dissolution  and  the  retiring  part- 
ner remained  in  the  store  as  clerk,  but  with  the  old  sign  up.  Atnidawm 
▼.  Osgood,  171. 

8.  Actual  Notice  of  Dissolution  of  Partnership  is  Required  in  order 
to  exonerate  a  retiring  partner  as  to  those  who  have  dealt  upon  the 
credit  of  the  firm  after  its  dissolution,  but  before  notice  thereof  had 
published.    Id. 

8.  Notice  of  Dissolution  of  Partnership  must  be  Actual  as  to  thi 
who  have  had  previous  dealings  with  the  firm,  and  notice  by  publication 
is  required  as  to  others,  in  order  to  exonerate  a  retiring  partner.   Id. 

4.  Partnershi^has  Limited  Existence  after  Dissolution,  for  the  purposa 
of  fulfilling  engagements  made  during  its  existence;  consequentiy  the 
late  members  of  a  firm,  by  selling  butter  consigned  to  the  firm  of  which 
they  were  recently  members  after  its  dissolution,  by  one  having  no  notice 
of  such  fact,  become  liable  to  the  consignor  as  partners.  Johjuon  v.  Tol- 
ten,  412. 

6u  Actual  Notice  of  Dissolution  of  Partnership  must  be  brought  hom« 
to  a  party  dealing  with  it  in  order  to  change  the  character  of  the  part* 
nerB*  liability.    Id. 

PART  PERFORMANCE. 
See  Contracts,  8-10;  Statute  of  Frauds. 
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PATENTS. 
See  TBI78T8  AN  Trustkb^  4k 

PAYMENT. 

pAnmrr  is  Equivalemt  to,  avd  will  bx  Tbsatbd  ab,  Patmikt  dt  Gmb* 
when  made  in  property  or  aecari'iies,  if  snoh  payment  ii  reoeivod  is  % 
foil  ■atie&otian  of  the  demand.     SalOon  v.  Wood^  604. 
See  Attachmxhts,  3;  Mortoaoes,  2,  17. 

PENALTIES. 
See  OoKsniTTnoNAL  Law,  0,  14;  Ck>BFOBATioK8,  19,  20:  Sobdolb,  L 

PERFORMANCE. 
See  CovnAaOf  2,  &-10;  Dbsds,  15;  Mastxr  akd  Sbbvabt;  Spicdxo  Fk»> 

vobmakgb;  Statute  of  FaauDB. 

PERJURY. 
See  Gbiminal  Law,  40;  Slandxb,  2,  8. 

PLEADING  AND  PRACTICK 

!•  BxvoEMSD  Plsabiko  ukdbr  Code  has  abolished  the  distinction  betwinai 
actions  ex  eontradu  and  ex  delicto,  but  the  principles  of  law  goYenuDg 
these  actions  remain  unchanged.    Lubert  v.  ChaumUau^  415. 

2.  UsB  OF  Ababio  Numerals  and  Lono-usbd  and  WELL-mmsBsrooD  Ab- 
breviations to  express  time .  in  complaint  for  crime  is  not  £atal  to  the 
complaint.    State  v.  Reed,  727. 

8.  Allegation  that  Defendant  ''on  the  14th  Dat  of  Decembbb,  a.  d» 
1850,"  was  guilty  of  the  acts  complained  of  does  not  render  the  com- 
plaint invalid  because  of  the  use  of  figures  and  abbreviations.    Id* 

4.  State  is  not  Necessabt  Party  to  Suit  against  Commissioners  engaged 
in  prosecution  of  a  public  work,  though  the  acts  complained  of  be  within 
the  scope  of  their  authority,  for  they  must  defend  under  the  law  and 
their  authority;  and  even  if  made  a  party,  it  might  be  that  the  only  way 
to  afford  the  relief  sought  would  be  to  enjoin  her  agents  or  officers.  Bx 
parte  Martin,  321. 

fi.  Apfearance  of  Party  Entitled  to  Notice,  after  Judgment,  merely  tc 
give  notice  of  appeal,  is  not  such  an  appearance  as  will  dispense  witk 
the  necessity  of  notice.     McKinney  v.  Jones,  83. 

6.  Mere  Irregularities  in  Proceedings  are  Cured  by  Affea&ancb  and 

pleading;  and  objection  should  be  made  the  first  opportunity  the  par^ 
has  to  bring  his  complaint  before  the  court,  and  before  the  party  conmiit- 
ting  the  error  has  taken  any  further  step  in  the  cause.  BeaU  v.  Blake,  513. 

7.  If  Defect  Totally  Invalidates  Proceedings,  the  defendant  may  at  any 

time  apply  to  set  them  aside,  even  though  the  defendant  be  in  execution. 
Id. 

8.  Mere  Ibbegularity  in  Proceedings  may  be  Waived,  but  a  complete 

defect  can  not  be  waived.    Id, 
0.  Bill  is  to  be  Taken  Most  Strongly  against  Pleader.     Ex  poiie 

MaHin,  321. 
10.  Demurrer  to  Pleas  Admits  their  '^uth.    WcUkiee  v.  ffothf^  518. 
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11.  MaTTXBS  DXH0B8  BlLL  SbOWIKO  WaITT  OV  IhTBBMT  or  OoMPLAmABV 

can  not  be  set  up  by  way  of  demurrer,  bat  most  be  niaed  by  plea. 
Southern  Life  Ins,  A  T,  Co,  v.  Lanier,  448. 

12.  Whkrb  Pabtt  is  Imfropkrlt  Made  Co-pLAnnirr  without  his  PBmrr 
or  consent,  th<}  proper  coarse  is  to  mo^e  that  his  name  be  striokeii  mA^ 
not  that  the  bill  be  dismissed  even  as  to  him.    Id, 

18.  Dbmusreb  ok  Gbound  of  Misjoindkb  of  Pabtt  Plaintiff  most  be  pre* 
sented  in  Umine,  and  if  not  so  presented,  the  right  to  demor  will  be  deemed 
waived.     Id, 

14.  DxFBOTivs  Dbglabation  should  be  Taken  Adyahtaob  of  by  demarrer, 
or  in  arrest  of  jadgmentb     Beah  v,  OlnuUad,  150. 

Ifi.  Defendant  can  not  bs  Requibed  to  Plead  Sfbgiallt  facts  which  amount 
to  no  more  than  a  denial  of  the  plaintiff's  averments;  or  facts  which  U 
will  only  become  material  for  the  defendant  to  prove  for  the  pnrpoae  of 
rebatting  evidence  introduced  by  the  plaintiff;  or  that  which  is  bnt  evi- 
dence of  a  mAterial,  issuable  fact.     Or^ffin  v.  Chubb,  85. 

16).  Suit  in  Egurrr  Pending  in  Goubt  of  Anoteeb  State  between  Same 
Pabties,  and  for  the  same  matter,  is  not  cause  for  abatement  of  an 
action  at  law  subsequently  commenced  in  Connecticut.  Haleh  ▼•  ^pqf" 
ford,  433. 

17.  Pbooeedings  Begun  in  Sisteb  State  to  Subject  Pbopkbtt  of  Debtob 
TO  Sale  to  satisfy  a  debt  will  not  act  as  a  bar  to  action  begun  in  Tennessee 
to  enforce  payment  of  the  same  debt.    Loekwood  v.  Njfe,  73. 

18.  Sefabate  Tbials  mat  be  Allowed,  in  the  discretion  of  the  oourt,  when 
there  are  several  defendants  in  ejectment  and  the  testimony  of  one  is 
material  for  his  co-defendant.      Toting  v.  Adams,  654. 

19.  Bt  Common-law  Bulb  of  Pbactice,  Seyebal  Actions  will  be  Con- 
solidated into  one  when  the  same  plea  may  be  pleaded  and  the 
judgment  given  on  all  the  counts;  or  when  the  counts  are  of  the 
nature  and  the  same  judgment  may  be  given  on  them  all,  though  tho 
pleas  may  be  different.     Logan  v.  Mechanics^  Bank,  507. 

flOl  Rule  as  to  Consolidating  Suits  undeb  oub  Pbactice  is,  that  when  the 
plaintiff  institutes  different  suits  upon  separate  and  distinct  notes  or  de* 
mands,  which  are  all  due,  and  may  be  joined  in  the  same  action  against 
tiie  same  defendant,  and  such  defendant  or  his  counsel  makes  it  satisfao- 
torily  appear  to  the  court  that  the  defense  to  all  the  notes  or  demands  is 
the  same,  or  that  there  is  no  defense  to  them,  then  the  plaintiff  may  be 
oompelled  to  consolidate  them  into  one  action;  but  if  no  such  facts  are 
dmae  to  appear  to  the  court  below,  a  motion  to  oonsolidate  will  be  over* 
ruled.    Id, 

21.  Whebe  Change  of  Venue  has  been  Imfbopeblt  Obdebbd,  the  court  to 
which  the  transfer  was  made  may  direct  it  to  be  retransferred  to  the 
court  where  it  belongs.     Rogers  v.  Watrous,  100. 

^SL  Refusal  to  Admit  Ibbelevant  Testimony  ajteb  Pabty  has  Closed 
his  Case  is  not  erroneous.     Oreer  v.  Caldioell,  553. 

83.  Refusal  to  Admit  Fubtheb  Eyidenoe  afteb  Close  of  Testimont  is 
discretionary  and  not  revisable,  though  the  testimony  was  in  itself  com- 
petent.    Gilbert  v.  OilbeH,  268. 

M,  Ebboneous  Admission  of  Evidence  Unnecessaby  to  make  oat  the  oiM 
of  the  party  offering  it  is  no  groimd  of  reversaL    DokUy  Y.  Cooqiy  874^ 
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Sft.  Bbbohsous  iHSTSuonos  nr  Fatob  ov  Pabtt  Entiilkd  to  Bjboovmem 
matter  of  Uw  npon  the  pleadings  and  evidenoe  is  no  ground  of  revend. 
Id. 

8ft.  Obuxbal  Objxction  to  Evidxncb  which  does  not  distingniHh  buiwa« 
the  legal  or  illegal  may  be  overmled.    Smoot  ▼.  Edatoa^  310L 

87.  EXCBPTIOM  TO  TaSTDfONT  THAT  It  WAS  TiJ.lOAT.  WITHOUT   SPBdFTIM 

Ground  of  illegality  is  not  well  taken.    Ingram  v.  LUUe^  540. 

28.  Ebbohboub  Admibsiok  of  Intebbooatobt,  Which  is  Wuhdbawv  after 
wards  without  answer,  is  no  groond  of  ezoeption.  Emeriek  ▼.  TViwer, 
217. 

2d.  Motion  to  Dismiss  Suit  must  bx  ior  Dnrscn  AppsABiNa  ok  Bboouh 
and  can  not  be  made  npon  proof  alhmde.  Comtu  S  P,  R.  B,  R,  Cb.  t. 
Bm/ey,  181. 

80l  Amsndmbnt—Juboicbnt  bt  Nil  Digit  was  entered  against  defendant^ 
whose  pleas  had  been  filed,  bat  not  so  entered  by  the  derk.  The  record 
was  afterwards  amended,  withoot  notice  to  plaintiff,  so  as  to  show  that 
SQch  pleas  had  been  filed.  Hdd^  that  snch  amendment  was  proper;  that 
plaintiff  should  hare  taken  advantage  of  Ids  want  of  notice  by  applica- 
tion to  have  the  amendment  set  aside;  that  in  the  absence  thersctf,  the 
pleas  should  be  considered  part  of  the  record;  oonseqneotly  the  judg- 
ment by  mU  dieU  was  erroneoos,  and  should  be  reversed.  Tommg  t.  8iaM 
BoMk^eaO, 

th  A]fB2<DMBNT  OF  RbOOBD  OF  JUDOMENT  COHBBCTINa  MiSTAKB  IN  NaMB 

provided  for  by  statute,  in  which  there  is  no  limitation  as  to  time  within 
which  it  may  be  made,  may  be  made  at  any  time  before  final  judgment 
has  been  rendered  in  the  supreme  court     Ramteff  v.  McCatUeff,  134. 

82.  Question  Decidxd  without  Aboumbht  is  Opbn  to  CoNsmKEATioN, 
Orifin  V.  CkMf,  85. 

33.  Instbcction  is  Faulty  in  Assuxino  Titlb  in  Plaintiff,  when  that  Is 
the  question  in  controveny.     Warran  v.  JeukmmvUU^  610. 

84.  Instbuctions  should  not  Assuxb  Facts  as  proved,  but  should  be  hypo- 
thetical; nor  should  instructions  be  given  based  npon  evidence  rejected 
by  the  court.    Fhyd  v.  Rkbt,  374. 

85.  WmcBB  Evidxncb  is  Gonfuctino,  on  a  question  of  fact  fnat^rial  to  the 
defense,  the  plaintiff  is  not  entitled  to  a  chaige  asserting  his  right  to  a 
recovery  on  the  whole  evidence.     Wooifori  v.  SuUivom^  305. 

86w  DiSTBiCT  Court  can  not  in  Gbnkral  Revisb  its  Own  Judgxxnt  of  a 
former  term,  but  when  an  interlocutory  order  has  been  inadvertently  or 
erroneously  made,  which,  after  judgment  on  appeal,  may  occasion  a  re- 
versal of  the  judgment,  it  may  before  final  judgment  correct  snch  em^ 
neous  order,  if  susceptible  of  being  corrected  without  prejudice  to  the 
rights  of  the  parties.     Rogers  v.  WcUrous,  100. 

37.  Question  will  not  bx  Considxrxd  on  Appkal  when  not  raised  in  the 
court  below.    Amidown  v.  Osgood,  171. 

88.  Appeal  in  Itself  Lxoal  and  CkiBBXcr  is  not  Invalidated  by  the  fact 
that  the  magistrate  who  granted  it  compelled  the  appellant  to  give  hood 
for  his  appearance  in  an  amount  greater  than  could  be  lawfully  required 
of  him.  The  law  will  in  such  case  afford  a  remedy  for  the  unlawful  ad 
of  the  magistrate,  but  the  appeal  will  still  be  valid.  State  v.  Omrmegt 
782. 


Index.  869 

SUPBXMK  Ck>UBT  WILL  PBXSUMX  THAT  AXXUDHXHT  TO  FbTITIOK  WAfI  Dl8- 

BXOASDKD  by  the  ooart  below,  where  the  record  does  not  anywhere  show 
that  it  WM  acted  on  and  approved  by  the  court,  and  where  the  evidence 
and  mlingi  might  just  as  well  have  occurred  on  a  trial  upon  the  original 
as  upon  the  amended  petition.    Pridgin  t.  Strickland,  124. 

40.  Akkndkknt  8houli>  not  bb  Psamttted  to  Substitots  New  Gausi  oy 
Aonosr.    Id* 

41.  Pbatxr  vob  Bklddp  Nkkd  not  bx  Looksd  to  iob  Gbovmdb  of  Aonov. 
Id. 

42.  Obioinal  Proof  to  Sufplt  Fatal  Dxvbot  m  Pbocsxdinos  ao  as  to  re- 
tain defendant  in  custody  under  the  execution  upon  which  he  has  been 
arretted  will  not  be  allowed  where  the  defendant  moves  to  vacate  the 
judgment  on  the  ground  that  it  appeared  from  the  record  in  the  caae 
that  no  process  had  been  attached  to  the  original  declaration,  and  where, 
up  to  the  time  the  motion  was  made,  no  attempt  was  ever  made  to  make 
it  appear  that  process  was  attached  to  the  original  writ  BeaU  v.  Blake^ 
513. 

43.  Statembnt  m  Lbitxb  Annzxsd  as  Exhibit  to  Bill,  and  prayed  to  be 
taken  as  part  of  it,  will,  unless  qualified  in  some  manner,  become  the 
statement  of  the  bill.    MkUer  v.  Branch  Bankf  315. 

44.  Pabtt  can  not  Complain  or  Ebbok  Ck>iafrrrBD  on  his  Motion.  Sea- 
bury  V.  Stewart^  254. 

46.  DacraioN  on  Mattkb  or  Disobbtion  is  not  RxvxiABLB  on  error.    Id, 
id  WnxBB  Joint  Dbmisb  bt  Thrkb  is  Alleged,  and  Nambb  or  Two  abb 

Struck  out  on  the  defendant's  motion  in  an  action  of  ejectment,  he  can 
not  complain  because  the  name  of  the  third  was  permitted  to  remain, 
purporting  a  sole  demise.    Id, 

47.  Ebbonbous  Admission  or  Evtdenge,  Which  Bioombb  Ibbklevant  and 
immaterial  by  the  exclusion  of  evidence  which  it  was  intended  to  rebut, 
is  no  ground  of  reversaL    Id, 

See  Abbitbation  and  Award;  Assignment  or  Contbacts;  Attobnet  and 
Cubnt;  Bailments,  2;  Bankruptct  and  Insolvenot,  1,  2;  Constitu- 
tional Law,  9;  Contbacts,  5-7,  12;  Costs;  Co-tenancy,  8,  0;  Cbimi* 
NAL  Law;  Ejjectment;  Equity,  12, 13;  Estates  or  Decedents,  1;  Evi- 
dence; Executions,  8,  15,  20,  23-25,  32,  35;  Executobs  and  Admin- 
dtbatobs,  3,  7;  Factors,  2,  4;  Forcible  Entry  and  UNLAwm 
Detainee;  Guaranty,  5;  Injunctions;  Judgments,  17;  Jurisdiotion, 
4;  Jury  and  Jdrors;  Malicious  Prosecution,  6,  7;  Mandamus,  4j 
Marbiage  and  Divorce,  6,  12;  Neoligbn'}b,  9;  Negotiable  Instru- 
ments, 3;  New  Trial;  Process,  8;  Sales,  11;  Schools;  Slander,  1; 
SuRETTSHir,  9;  Trusts  and  Trustees;  Witnesses,  6,  7. 

PLEAS. 
Gbooval  Law»  16»  n,  19,  20;  Pleading  and  PBAoncB»  10^  11, 15^  BOi 

PLEDGES. 
See  Factobs,  5-7. 

POISONS.      . 
See  Criminal  Law,  12,  14. 
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POUGB  POWER. 

8m  GoxBfiTunoKAL  Law,  B, 

POSSESSION. 
8m  ATTAiumuuiTO>  11;  Cohiuct  or  Laws,  3;  Ot^TEMAKOTt  3»  4;  UwnmmMt 
22;  ExBOUTiONi,  2,  16,  36-38;  Exicutobs  amd  AiiMXSJSimkroiaa,  13; 
FoiuaBLK  Entbt  AMD  Uklawtul  Dktainkr,  3,  4;  Fbaudi  lot  Oov- 
TKTAMon;  Landlobd  Ain>  Tenant,  2,  3,  7;  Pubuo  LAn»;  Bifmiviji; 
Saubs,  6,  6,  10;  Statuts  gw  Limitations,  2;  Vinbor  and  Vkhdo; 
Wateboovbsis,  6,  7. 

POWEBa 
8m  CcxBPOBAnom,  S;  Ezkjoiobs  and  ADMDa8i3UXOB8»  4-6;  fUirjMiin^ 

1;  BltT.KA1CK, 

PRACTICE. 

8m  PtSADING  AND  PBAOHOI. 

PREFERENCES. 
See  Deeds,  9. 

PRESCRIPTION. 

BlOBT  BT  PEBBOBIPTION  CAN  NOT  BE  RAISED  AOAINBr  OwNBBM  OOHSBFf; 

bnt  the  use  may  be  ao  long  nnobjected  to  as  to  «a<iioriBe  the  fimdiiig  ol 
an  ifioplied  coDsent,  and  to  raise  the  presumption  of  conaent»  and  even  of 
grant.     Warren  v.  JcichsonviUey  610. 

See  STATirrB  or  Ldutattons. 

PRESENTMENT. 

8m  Bbkatbs  or  Dboedbnts;  Executobs  and  ADMiNisKBATOBa,  7;  Kbqoiia- 

BLB  Instruments;  Surbttshit,  3. 

PRESUMPTIONS. 
Bm  AoBNcr,  6;  Deeds,  8;  Etidence,  2,  6;  Ezbcdtions,  4;  Bsboutobs  and 
Administhatobs,  3;  Fbattdulent  Contetanobs,  1;  HmnAHD  abb 
WiTB,  3;  Injunotions,  6;  Judgments,  12;  JuBisDicnoN,  1;  MAuaiool 
Pbosecution;  Marriage  and  Divorce,  6;  Plbabino  and  PBAcmn^ 
89;  Prbsoeiftion;  Probate  Courts,  2;  Statutb  or  LuaxAnoHa,  9; 
Tbxtsts  and  Trustees,  2. 

PRINCIPAL  AND  AOENT. 
See  Agenot. 

PRINCIPAL  AND  SX7RETT. 
See  Surbtybhif. 

PRIORITY. 
8m  Attachmeitts,  8;  Dbbd8»  9. 

PRIVIES. 
8m  Dedication;  Deehs,  8;  JuDOMBim»  1. 
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FBIYITY  OF  BSTATB. 
See  EjicmivT,  1. 

PROBABLE  OAUSE. 
See  Mauoioub  pRosaourxcnr. 

PROBATE  COURTS. 

1.  Oomr  or  OBDnrAKT  has  Riort  to  Osdeb  Salb  ov  Rxal  EsxAin  belong- 

ing to  mi  inteetate;  the  act  of  1816  does  not  limit  this  jnrisdiction,  bat 
simply  direots  the  mode  in  which  it  shall  be  exennsed.  Tucker  ▼•  iJor- 
rif,  488. 

2.  On  Salb  or  Lakd  bt  Coubt  ov  Obdinart,  if  the  record  shows  that  the 

application  was  made  in  proper  form,  and  after  dne  and  legal  notice,  the 
ooort  will  presome  that  it  was  made  fully  and  plainly  to  appear  that  the 
sale  would  be  for  the  benefit  of  the  heirs  and  creditors  of  the  estate.   /dL 

S.  J0DOMBBT  ov  Ck)UBT  OF  Oboinabt  IS  GoNCLUSivB  and  binding  on  every 
other  court  until  reversed,  and  it  can  not  be  collaterally  impeached, 
however  erroneous  and  irregular.    Id. 

4b  Rights  Acx^uibrd  nin>BB  Judgments  or  Coubtb  or  Obdikabt  before  they 
are  displsced  will  be  protected.    Id. 

ft.  Pbobatb  Coubts  can  not  Obder  Saue  or  Real  Estate  unless  everything 
necessary  to  give  them  jurisdiction  of  the  person  and  of  the  subject-ma^ 
ter  appears  upon  their  records.     I<L 

6b  Ooubt  or  Obdinabt  is  Clothed  with  General  Jubisdioxion  over  tes- 
tate and  inteetate  estates  in  this  state.    Id, 

8so  Estates  or  Dboedents,  4-6:  Exboutobs  and  Adiiin]bkbatobs»  2^  10^ 

11;  Pabtition;  Subettship,  4,  6. 

PROCEDURE. 
See  Pleadino  and  PBAoncn. 

PROCESS. 

L  SiTCH  Equitable  Doctrines  are  to  be  Sanctioned  as,  being  consiBtsnA 
with  the  principles  of  law,  will  protect  officers  enforcing  process  under  a 
void  judgment,  and  will  meliorate  the  harshness  of  the  rule  as  to  the 
effect  of  jurisdictional  mistakes.     Horan  v.  WcUirenberger,  145. 

f.  SHEBirr  Acquires  Special  Profertt  in  money  collected  by  him  under 
execution,  and  if  such  money  is  at  any  time  subject  in  his  hands  to  other 
process,  he  can  not  serve  it  himself,  but  it  must  be  executed  by  the 
coroner.    Clymer  v.  Willis,  414. 

t.  Warrant  Issued  bt  Magistrate  roR  Arbest  or  IicpRisoNiaENT  should 
BE  UNDER  Seai.;  and  if  the  warrant  is  not  under  seal,  it  is  void,  and  the 
proceedings  had  thereunder  will  be  qnashed.    State  v.  Drake,  757. 

A.  Magistrate's  Warrant  or  Commitment  must  oh  ns  Face  Show  his 

Authoritt  to  commit,  in  order  to  justify  the  officer  who  executes  it^ 
Ovmey  v.  Ihifts,  777. 

B.  OmcER  will  be  Pboteoted  in  Obeying  Pbeoeft  SumciXNT  ut  Ponrr 

or  Fobm  and  issued  by  a  ooort  or  magistrate  having  jnrisdiotion  of  tlbi 
sol)ject-niatter.    Id, 
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6.  OmoxB  la  hot  Pbotiokxd  bt  Pbocess  on  Faob  of  Which  It  Atpkabs 

that  the  peraon  held  under  it  was  never  arrested  or  arraigned;  that  he 
never  pleaded  to  any  complaint,  nor  suffered  a  default;  and  that  no  proof 
of  his  guilt  had  heen  offered  nor  any  trial  been  had.  I<L 
7*  Whirb  Warbaitt  Shows  that  Maoistbatb  had  No  JuiusDionoH  over 
the  peraon  or  over  the  offense,  the  officer  is  not  obliged  to  make  aervioa 
of  it;  and  in  doing  so,  he  becomes  a  trespasser.    Id. 

8.  Waivbh  of  Pbocbss  Contemplated  by  Act  of  1840  is  one  to  be  made 

at  the  oommenoement  of  the  suit,  and  before  the  same  is  broo^t  Inte 
court  and  filed  with  the  clerk,  and  intends  an  actual  waiyer,  and  not  one 
that  is  implied  by  appearance  and  pleading.    Beail  v.  BJ4ihe^  613. 

9.  SxBYiCB   CAN  NOT   Rbndeb  Pbocess  Opebativb  whioh  ifl  ao  utterly 

Titiated,  with  or  without  appearance,  with  or  without  the  oonaent  of  tiM 

defendant,  as  to  be  null  and  void.     Id, 

See  EzBOunoNs,  8,  88;  Pleading  and  P&aoticb,  42;  Tbibpam,  2L 

PROCLAMATIONS. 
See  Criminal  Law,  21. 

PROMISSORY  NOTES. 
Bee  Attachxentb,  4,  6;  Eyidence,  12,  17.  18;  Husbanb  abb  Wifb,  i| 
Ln  Pendens;  Mabbiaoe  and  Divobcb,  7;  Nbgotiablb  Insikumbbvi 
Svatutb  of  Limitations,  1,  14;  Surettship,  11;  Usubt. 

PROPONENT. 
See  Wills,  2. 

PUBLIC  AGENTS. 
See  Agency,  5,  6. 

PUBLIC  LANDS. 

Br  PuBOHASiNO  Land  from  United  States,  the  purohaaer  aoquirea  titla 
to  all  improvements  and  crops  growing  thereon,  whether  severed  or 
UDseyered.  Consequently,  a  mere  possessor  of  public  land  who  has 
planted  a  crop  thereon  can  not  maintain  trespass  agidnst  a  purohaMr 
who  enters  and  removes  such  crop.  Floyd  v.  iiidbs,  374. 
See  Tbesfass,  3;  T&usts  and  Tbustbbs,  4. 

PUBLIC  USE. 
See  Dbdioation;  Easements;  Eminbnt  Domaih. 

QUANTUM  MERUIT. 
See  Contbaoks,  10;  Ezscutoes  and  ADMnnanuiOBfl^  0i 

QUESTIONS  OF  LAW  AND  FACT. 
8m  GttmiirAL  Law,  28s  Executions,  32;  Neglioencb»  9|  KaooiUBia  !■• 

strumsnts,  14;  Sales,  11. 

QUITCLAIM  DEEDa 
See  Deeds,  3,  23,  24. 
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QUO  WARRANTO. 

Quo  Wabbavco  is  Paopkb  Remedy  to  Tbt  Tixlb  to  OmcaL    Peopfe  t. 

0ld8,9&S. 

See  Mandamus,  2. 

RAILROADS. 

1.  Right  is  Giyxn  to  Eztskd  Road  to  and  Unitb  with  Avt  Othxb  Road 

WITHIN  Pebscbibsd  Limits,  by  a  general  power  conferred  upon  a  ndl- 
mad  company  by  its  charter,  "to  extend  to  and  unite  its  railroad  with  any 
otQer  railroad  now  constnicted,  or  which  may  hereafter  be  conatmoted 
in  this  state;"  and  this  power  is  not  limited  by  other  provisions  dedaring 
that  certain  proceedings  for  the  condemnation  of  lands  shall  be  taken  in 
a  particular  county.    BtUeviUe  A  IllmoisUnon  R,  R,  Co.  ▼.  Ortgory^  589. 

2.  Fences  and  Cattls-ouaiids  must  bb  Erbcted  and  Maintained  by  the 

Vermont  Central  Railroad  Company  upon  their  road,  sufficient  to  pre- 
vent horses  and  other  animals  from  passing  thereon.  Trow  y.  F>mioiil 
Central  R.  R.  Co.,  \9l. 

t,  Obantor  of  Right  of  Wat  to  Railboad  Company  through  ois  proper^ 
is  not  bound  to  fence  the  same,  nor  is  the  company  under  legal  obligation 
to  do  so.    LmU8viUe  tb  FraiU^fort  R.  R,  Co.  v.  M'dUm^  647. 

4.  Grantor  of  Right  of  Way  to  Railroad  Company  who  permits  his  stock 
to  run  upon  the  road  does  so  at  his  own  risk,  unless  he  retains  the  right 
to  continue  the  use  of  that  portion  of  the  property  as  a  pasture.    Id, 

fi.  Railroad  Company  are  not  Liablb  for  Injuries  Done  to  Liye-stoox 
straying  upon  the  road  unless  the  injury  could  have  been  avoided  by  its 
agents,  with  due  regard  to  the  safety  of  the  train  and  its  contents.    Id. 

0.  Ko  Right  of  Action  Accrues  against  Railroad  Company  when  Stock 
Ldnning  at  Large  upon  railroad  are  accidentally  killed  by  train  nm« 
ning  at  customary  rate  of  speed.     Id, 

See  Constitutional  Law,  4-7;  Neougekce. 

RATIFICATION. 
See  Contracts,  3;  Factors,  3. 

RECORDS. 

See  Constitutionai.  Law,  3;  Deeds;  Executions,  26;   Mortgages,  4-4; 

Notice. 

REDEMPTION. 
Scfc  Mortgages,  7-10, 16. 

REFORMATION  OF  CONTRACTS.' 
See  Equity,  5. 

REFORMED  PROCEDURE. 
See  Pleading  and  Practice,  L 

REGISTRY. 

8s6  OoMWiTUTiowAL  Law,  3;  Dekds;  Executions,  26;  Mostoaoes,  6;  Noncai 

Shipping,  3. 
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BEGULATI0N8. 

8m  MAflRB  AND  SkbTAM. 

BELATION. 
doe  CSo&rs,  3;  MoBfraAon»  1& 

BELBASE. 

Power  to  Bklsabb  Absolutb  Debt  Nbcessapilt  Iholudes  Avthdi 

to  relflMe  a  oontmge^t  liability.    8fiaw  y.  Beny,  702. 
See  Dbbd8»  3,  22,  23;  Exboutobs  akb  Adm iKxaTRATOBS,  4»  5;  Mob9QA/^^ 
17, 18;  Nbootiablb  Instbuments,  17;  WmrBaHEi^  & 

BBMAINDEBS. 
See  Attaghmbnib,  L 

REMEDIES. 

See  CoBBTiTUTioyAL  Law,  2;  Equitt,  1,  6;  iBJVHOTioira,  4;  Maxuamuu^ 

MoBXOAOBS,  2;  Qao  Wabbavto;  Shippino,  4;  Sraaxno  Pespobmabcb. 

RENTS. 

See  (JO-TBITAHOT,  6-^;  EzBOUTOBS  AHD  ADMINnXBAXOBfl,  2;  QUABOIAVAE» 

Wabd;  Lardlosd  ami>  Tbnaitt,  6;  Sxatotb  cm  Fraum,  1. 

REPAIRS. 
See  QsoTUxa,  d,  7. 

REPEALS. 
See  Statutes,  7-11. 

REPLEVIN. 

BitfLEViB  WILL  Lib  nr  All  Gases  where  the  plsintlfr  has  a  yrmaul  ligtt  to 
the  poeaenion  of  any  personal  property  in  the  posiesrion  of  the  deteid- 
ant.    8hadd<m  t.  KnoU,  63. 

REPRESENTATIONa 
flee  iMBUSAjrcB— FiBB,  2;  Mabbud  Women,  8;  Sales»  %  7»  14|  Bubbt- 

SHI^,  13. 

RESCISSION  OF  OONTRACia 
floe  OoNTEAOTBy  S;  Deeds,  16;  SPECtno  PEBVOBiCABCii»  5|  YmMwm  amb 

Vendee,  6. 

RESERVATION. 
See  Deeds,  17-20. 

RES  GESTA 
flea  BviDENOE,  15,  20,  21;  Wnu^  UL 

RESULTING  TRUSTS. 
See  Trusts  and  Trustees,  1. 
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BETBOSPECnVE  LAWS. 
See  CoNsnTunoNAL  Law. 

KETUBN. 
See  BxwnrnoNs,  4,  2^-26^  28L 

BEVEBSAL. 
8—  JmMMMW^  16;  Fliadiko  and  Praotioi,  24^  2fi»  47;  Wimii%  K 

KEWABBS. 
See  Crzxinal  Law,  21 

RIPARIAN  BIGHTS. 
See  Waterooubsbb. 

BOBBEBY. 
See  Gbimiral  Law,  17,  18»  24. 

SALES. 

1.  OoxTBAOT  IB  GoKDmoNAL  Sale,  AND  NOT  Baxluxnt,  wliere  ympetly  ie 
deliyered  to  one  for  a  certain  consideration,  and  no  option  ii  gl^en  to  the 
puehaaer  npon  any  contingency  to  return  it,  and  none  is  given  to  tfie 
■eller  to  reclaim  it,  except  npon  the  purchaser's  failure  to  make  payment 
or  to  retain  poseeerion.    Bryant  v.  Orotbyt  767. 

t.  DSBOBIFTION  OF  PBOPEBTT  SoLD  AS  IN  "GoOD  ObDXB  AND  CONDITION" 

ie  equivalent  to  a  representation  that  it  was  in  such  condition,  and  the 

■eller  would  be  guilty  of  fraud  if  he  knew  it  was  not,  although  the  de- 

loription  is  contained  In  a  contract  of  sale  signed  only  by  the  purchaser 

and  his  surety.    Id, 
&  Sals  ot  Personal  Property  is  Ck)MPLSTB  as  soon  as  both  parties  have 

agreed  to  its  terms.    Shaddon  v.  KnoUf  63. 
4b  Ab  between  Parties,  Actual  Deltvsrt  is  not  Essential  to  Vauditt 

or  Sale.     Orijffin  v.  Chubb,  85. 
fi  Sale  is  Complete  upon  Completion  ov  Contract,  and  right  of  property 

and  of  poesession  vest  in  the  purchaser  upon  payment  of  the  price  and 

deliveiy  of  a  bill  of  sale,  without  actual  delivery  of  the  property.    Id» 
6L  Valxditt  of  Sale  is  not  Affected  as  between  Parties  by  poeseeaioQ 

remaining  with  the  vendor,  if  it  be  conaistent  with  the  tenna  of  the  con* 

tnctk    Id» 
7*  Sale  is  Void  for  Fraud,  if  Vendor  was  Induced  to  Make  Sale  hj 

misrepresentations  made  to  him  by  the  purchaser  in  respect  to  material 

facts  peculiarly  with  his  knowledge,  by  which  the  seller  was  deceived  to 

hia  injury.    Id. 
H  DnjVERT  OF  Chattel  to  Vendee  befobb  Seizubb  THEksoF  under  Ex* 

BOunoN  against  the  vendor  is  sufficient  to  vest  title  in  the  vendee  aa 

againat  the  creditor  levying  the  execution.    BarUeU  t.  Elahe^  TJf^^ 
%.  Clause  in  Bill  of  Sale  of  Unfinished  Chattel  allowing  the  vendee 

the  right  to  take  the  same  at  will  does  not  authoriae  the  vendee*  at  his 

eleotion,  to  repudiate  the  contract  and  annul  the  sale.    Id. 
J0l  Implied  Warrantt  of  Title  Arises  whfn  Vendor  is  or  VoKUUKm 

of  the  chattel  by  himself  or  by  his  servant  at  the  time  of  the  sale;  bal 

Am.  Dao.  Vox..  LVIII>-05 
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when,  ttk  tiM  time  of  Mla^  tiie  dttttel  fe  oa  tiM  kMd  and  in  tlM 
■km  of  » thifd  penon,  no  wamnty  of  titla  arins.  JST— fi'iyefoii  t.  /U^ 
765. 
IL  Vmbwol^b  Scatbodits  bhould  be  SuBMimD  TO  JvBT  to  dwlamiliii 
whether  they  >oooetitate  a  wamnty  of  quality,  nnkai  it  ia  j^parant  UkI 
tfa^  were  nndentood  hy  the  partiee  at  the  time  aa  amoonti^g  to  Dotii- 
ing  more  than  reoommendatima  and  mattera  of  opinion  merely,  and  the 
sendee  waa  atill  left  to  nndentand  that  he  mnat  ezamine  and  judge  lor 
hlmaelf •  and  onleai  there  ia  a  fattil  varianoe.    SfniM  t.  OiautoadL  16QL 

IS.  yXin>0B*8    SZATXMBnS    OVOBT    TO    VM    BlOABDKD   AS   WaXKASTT  OT 

QuAUTT,  when  they  f  onn  the  ede  haaia  of  the  aale,  there  heing  no  op- 
portoni^  to  ezamino  the  chattel,  and  no  framinatmn  in  £aet  altwiiptwl; 
when  they  are  poeitively  made  with  reference  to  mattsa  npon  whioh  the 
▼endor  profemce,  and  ia  aoppoaed  to  have,  knowledge;  cr  when  the 
tel  waa  hoaght  for  a  particolar  nee^  and  the  Tender  knew  that  the 
.  woold  not  bay  an  inferior  article.    Id. 

UL  Wab&antt  that  Cbattel  n  Fit  job  Pasxioulab  Ua  n  OunniA'MLf 
Ikfuxd,  when  it  is  sold  for  each  a  nae.    Id. 

li,  SxLLBB  IB  NOT  GunoT  OF  Fbaud  IN  MiBBBPBBBBniHO  Gomiinnr  or 
QooDB  aold,  nnlem  he  knew  that  hia  lopteeentationa  were  fdae.  Arfnal 
T.  Croffiy,  767. 

IS.  Vbtdob's  loHOBAKOB  OF  Mahuxb  nr  Which  Goosa  8ou>  bt  Hm  hatb 
BiBir  Packed  will  not  exempt  him  from  liability  for  the  differenoe  be* 
tween  the  valae  of  the  packagea  in  their  aotoal  oonditicn  and  what  it 
would  have  been  if  the  packagea  had  been  uniform  and  oorreeponded  with 
the  eamplea  by  which  the  aale  waa  effected.  The  meaanre  of  damagea  in 
each  caaea  is  the  difference  in  valne  of  the  aotoal  contenta  and  the 
tenta  represented  to  be  in  the  packagea  at  the  time  and  place  of 
JMler  T.  CoweU,  676. 

flea  CoNCRnrunoNAL  Law,  8;  EQUinr,  4;  ExBOonoim;  BxaoovoBS  amd  Ai^ 
MDnsRCBATOBB,  4»  8,  12,  13;  Factobs;  Fbavdulknt  OOHTlZAaOBl 
Guabahtt;  MomoAGifl^  1;  Pbobatb  Cousn. 

8AMPLBS. 
See  Saub,  16. 

8GH00LS. 

I.  KurALTT  10B  HOT  Patiho  Sghool  Monir  Lqarbd  wbbv  Ditih  pfotidal 
by  the  lUinoia  achool  laws,  is  Imposed  only  on  the  borrower,  ianot  aaslga^ 
aUe^  and  la  not  a  part  of  the  contract  contained  in  the  bond  or  mortCESge 
gifen  to  secore  the  money  loaned,  and  mnat  be  enforced  by  b  apvoial 
coont.    Bradley  v.  Snyder,  664s. 

t.  Ih  AaauMFMT  fob  Smvion  Bknbbbxd  as  Soqbool-tbaohhb,  evidence  it 
admissible  to  prove  that  the  defendant  contraoted  with  the  plaintiff 
individually,  and  not  aa  a  pnblic  officer.    Ogdm  v.  Baynumd,  429. 

IL  SohoolTbubtbbDxbiviko  his  Official  GHABAOEiBFBOicGBNXBAL  Law 
and  the  election  of  the  people  of  a  given  diatriot  ia  aa  much  n  pablla 
agent  aa  if  he  were  the  Immediate  agent  of  the  state  or  of  one  of  fti 
pdlitioal  divinona.    Id, 
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SdKB  FACIAS. 
8m  KzaounoNs,  15, 18;  JirxMUODnii»  17. 

SEALS. 
See  Dbds,  6;  Proobh,  & 

SEAMEN. 
See  Shifpino,  1-4^ 

SEAWORTHINESS. 
See  InBURANCB— MABon. 

SEISIN. 
See  MoBTOAon.  18. 

SEPARATE  PROPERTY. 
HunAHD  AND  Wife,  2,  3;  Mabwibd  Wen; 

SEPARATE  TRIAL. 
See  Plxadino  and  Praotigi»  18w 

SEPARATION  OF  JURY. 

See  JiTBT  AND  JUBOBS. 

SEQUESTRATION. 
See  Equitt,  6. 

SERVANT. 
See  Mabtbb  and  Sbbyabv. 

SERVICK 
See  Pbocbs,  7,  0.  ^ 

SET-OFF. 

See  GUABDIAN  and  WABDb 

SETTLEMENT. 
See  OoxTBAon,  11;  Statotb  of  JjatOATmn^  H 

SHERIFFS. 

AUSHIUUTT  OV  DbFUTI  ShXBHV  CONTINUBB  AITBB  Bxf  I  KATiflW  QV  HHMBIfi^ 

Tbmm  with  leepeot  to  all  datlee  which  may  he  performed  by  depaty, 
the  Mthoiity  le  revoked  or  the  sheriff  dies,    l^ne  T.  WVtam,  SlIL 
See  AsTAGHMBNTs,  2, 11;  ExBOumura. 

SHERIFFS  DEED. 
8nBmiirffioii8»  30,  36;  Svatutb  or  Li]iBaaoaii^& 

SHERIFFS'  SALES. 
Sat  Kxboquobs;  Mobtoaobl  6;  Pbocub,  2;  SuBsmnnp,  4 
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SHIPPINQ. 

L  HiBBB  or  VnsiL  on  Sbaius  ib  Owkbr  for  time  in  wfeJeli  he  eontooh 
lier  under  tlie  oontnet,  sod  the  general  owner  is  not  liable  on  tiie  hiro^ 
contracts  of  Bhipment  for  supplies  or  for  seamen's  wages.  QUu  v,  Vig- 
oreicx,  704. 

SL  Hiskb  or  Vbsssl  on  Shabes  Bsora  Reoardkd  as  Ownxb,  and  liaving  the 
benefit  of  the  eerrices  of  seamen  hired  by  him,  no  implied  astwoLpni  for 
compensation  for  such  services  can  ariae  against  the  general  owner.    /dL 

S.  Enrollment  or  Registry  or  Vessel  dobs  not  Majlb  Owner  Liable 
for  seamen's  wages  when  the  vessel  is  let  on  shares.    /dL 

4.  ExiBTENCB  or  Remedy  in  Rem  roR  Seamen's  Wages  lays  no  fonndatioB 
for  a  right  of  action  ex  eontraetu  against  the  general  owner  who  has  lei 
the  vessel  on  shares.     Id, 

ft.  Part  Owners  or  Distinct  Fractional  Portions  or  Vessel  abb  Tbv- 
ANTS  in  Common  of  the  vesseL    MeLeUan  v.  Coz^  736. 

ft.   BiASTER  MAY  BiND  OWNERS  rOR  NECESSARY  SUPPLIES  AND  ReFAIBS  of 

their  vessel,  when  he  is  their  agent,  but  he  can  not  bind  them  where  no 
agency,  express  or  implied,  exists.    Id. 

7.  Master  Hiring  Vessel  on  Shares,  and  having  the  sole  control  and  msB- 

agement  of  her,  and  sailing,  victualing,  and  manning  her  on  his  own  ao- 
connt,  is  the  owner  pro  hoc  vice,  and  has  no  agency  or  authority  from  the 
general  owners  to  furnish  her  with  supplies,  and  can  not  bind  the  ownen 
for  them.     Id, 

8.  Unauthorized  Admissions  or  One  Part  Owner  or  Vessel  abb  not 

Binding  upon  the  co-owners.    Id. 

See  Byidbnob,  27;  Insurance— Mabinb;  Nbguobncb,  13^  14;  WiniBBBB^6L 

SHORE. 
See  Watercourses,  8. 

SLANDER. 

1*  SraciAL  Damaob  Kbed  not  be  Alleged  or  Pboybd  tn  Action  roi 
Slander  upon  words  actionable  per  ae.  Some  damage  is  implied  by 
law  in  such  case,  and  the  jury  determines  the  amount,  having  reference 
to  the  degree  of  malice  exhibited  by  the  defendant,  and  the  injnrioaa 
consequences  necessarily  resulting  to  the  plaintiC  NewbU  v.  Stalmeikt 
706. 

2.  To  Sustain  Plea  or  JusrcnoATioN  in  AonoN  roR  Slander  in  ehaiging 
perjury,  the  defendant  must  give  as  conclusive  proof  as  wonld  be  nacss- 
sary  to  convict  the  plaintiff  of  perjury  on  an  indictmentb    Id. 

'ft.  Alleged  Perjured  Testimony,  having  been  Intboduged  by  Detbnd- 
ant  under  plea  of  justification  in  an  action  for  slander  in  charging 
perjury,  is  evidence  of  its  own  trutli,  althongh  the  plaintiff  oonld  not 
tectify  in  his  own  case.    Id, 

SOVEREIGNTY. 
8m  Oanuor  ov  Laws,  1;  EmNENr  Domain;  PULumrai  axd  PBacFrw%  ii 

SPECIAL  ACTS. 
See  New  Trial.  6. 
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SPBCIALTIES. 

V 

See  EviDENCS,  16. 

SPECIFIC  PEBFORMAKCE. 

1*  Smmo  PXBiORMAHCS  WILL  NOT  BE  DscRBBD  when  the  remedy  u  nol 
mutual  or  one  party  only  is  bound  by  the  agreement.  !)•  Cordova  ?. 
SmUJi,  136. 

S.  Spioiho  Pebvoruakob  will  not  bb  Dborbbd  when  there  is  strong,  unre- 
bntted  prima  fade  evidence  of  a  mutual  abandonment  of  the  oontraot. 
Id, 

X  Faxtt  Entttlbd  to  Sfbcifio  Conyeyancb  of  Psopebtt,  x>er8onal  or  real* 
will  not  be  permitted  to  hold  back  from  an  assertion  of  his  rights,  and 
speculate  upon  the  chances  of  such  changes  as  may  decide  whether  it 
would  be  to  his  interest  to  have  the  conveyance  made;  but  he  is  required 
to  be  vigilant  and  prompt  in  the  assertion  of  those  rights;  and  if  changes 
have  occurred  during  this  lapse  of  time  in  the  value  of  the  property  to 
be  conveyed,  or  in  the  consideration  to  be  paid,  a  court  of  equity  will 
always  refuse  its  aid,  and  leave  the  party  to  seek  redress  where  the  law 
had  left  him  by  a  suit  for  the  breach  of  the  covenant.     Id, 

4.  Laches  mat  be  Imputed  to  One  Seeking  Speoitio  Perpobmanob  from 

the  time  when  the  one  against  whom  relief  is  sought  has  indicated  fay 
his  acts  or  expressions  his  intention  to  abandon  the  contract.  Id, 
&  Bill  for  Specifio  Performance  may  be  Amended  to  Ask  RssoiflsiON, 
together  with  other  relief,  in  a  suit  on  a  contract  to  exchange  lands, 
where  it  appears  on  the  trial  that  the  defendant  can  not  make  title. 
ParriU  v.  McKirUey,  212. 

See  Statute  of  Frauds,  1,  2,  10. 

STARE  DECISIS. 

h  Decisions  Affecting  Eight  to  Property  should  be  Unhobm  anb 
Stable;  but  in  cases  where  the  settled  rules  and  reasons  of  the  law  have 
been  departed  from,  it  becomes  the  duty  of  the  court,  before  the  error  haa 
been  sanctioned  by  repeated  decisions,  to  embrace  the  first  opportunity 
to  pronounce  the  law  as  it  is.     Frink  v.  Darat,  575. 

%  Solitary  Decision  of  Kecent  Date  has  Never  been  Held  to  Chanoi 
Law  in  Any  Case;  and  especially  should  it  not  have  that  effect  where 
to  adhere  to  it  would  be  fraught  with  far  greater  injustice  than  oonld 
possibly  arise  from  overruling  it  in  the  particular  case.    Id, 

STATUTE  OF  FRAUDS. 

h  Fabt  Pebvobmance  of  Oral  Contract  to  Exchange  Lands  is  sufficient 
to  take  it  out  of  the  statute  of  frauds  and  warrant  specifio  enforcement 
where  there  has  been  delivery  with  acts  of  ownership  on  both  sides. 
PatriU  V.  McKinUy,  212. 

5.  Deed  Executed  by  Defendant  is  Sufficient  Memorandum  under  the 

statute  of  frauds,  though  not  delivered,  to  support  .a  decree  for  specifio 
performance  of  a  contract  to  exchange  lands.    Id, 
IL  Verbal  Promise  to  Pay  Kent  of  Premises  Occupied  by  Promisor's 
Mother  is  void  under  the  statute  of  frauds,  where  the  mother  entered  ths 
bouse  at  an  agreed  rental,  and  the  plaintiff,  being  solicitous  about  the  rent» 
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BMntkaad  the  matfeer  to  the  defflodBnt,  who  TfldbaDy  pnadmd  to  pqr 
the  rent  during  the  time  ^e  shoald  ooeapy  tiie  house;  in  noli  a  omo  tte 
drfendant  onn  be  r^gatded  only  aa  a  goanntor,  and  noi  aa  am  o^gbal 
pvoiniaQr.    JfoMt  ▼.  Norton^  738. 

STATUTE  OF  LIMITATIONS. 

L  Iv  Aamx  vo  Bioovxb  Damaobs  tor  Sklun o  Fujxnn  Hon  Void 
UauBT,  the  atatnte  of  limitations  mna  from  the  day  of  tine  aaloL  Pt 
T./one*,  478. 

IL  Weiu  PoflSiflSiOK  WAS  BiouN  under  an  act  which  barred  rij^ta  of  cnky 
after  a  lapae  of  twenty  years,  and  that  act  waa  afterwsfda  amended  so 
aa  to  bar  the  ri^t  after  a  lapae  of  ten  yean:  kM^  that  poaswio 
mmdng  nnder  the  old  law  were  goTemed  by  the  act  whibh  fin* 
a  bar  in  their  favor.    BawU  v.  Kennedy^  289. 

lb  Whmbji  SiPAiULra  IXnoBis  a&b  Laid  from  seraial  eo-tenanfts  or  eopar- 
oenersy  and  the  statate  of  limitations  has  efifocted  a  bar  against  one  of  tlie 
leaaofs,  a  reooTory  may  be  had  on  the  demiaea  from  the  othera  to  tlie  ex- 
tent of  their  title.    Id. 

A.  SxATon  ov  LmiTATiOHS  DOES  NOT  Bbgik  to  Ruv  nt  AonoHS  ov  Fbaud 
or  deceit  nntil  the  disoovery  had  been  made.    Pemma  ▼.  t/oiies,  476w 

§k  Whbbb  Bxsocttion  Salb  of  Rsal  Estatb  had  been  made,  bnttbeslieriff^ 
deed  conveying  the  same  was  not  executed  for  upwards  of  two  yean 
thereafter,  AeM,  that  the  statute  of  limitations  began  to  ran  from  the 
date  of  the  sale.    Keaion  ▼.  Thonuu8on*8  Leaaeet  56. 

Si  0ZATOTK  or  LnOTATIONS  DOBS  NOT  APPLT  IN  GaSBS  OV  DiBBOT,  EZPEHi 

Tbust,  aa  between  the  trustee  and  his  ceattUguetnuit  but  relief  should  be 
nought  within  a  reasonable  time.     TarUUm  ▼.  CfoUUkMfoMa  ffein,  298. 

y.  Whxbbvxr  tuxbb  is  Statutobt  Bab  at  Law,  the  same  period  is  by 
analogy,  or  rather  in  obedience  to  the  statute,  adopted  aa  a  bar  la 
equity.    Id. 

til  Both  Goubtb  ov  Law  and  Equity  Tubn  Unwillino  Eab  to  thoae  who 
ahow  no  vigilance  in  the  assertion  of  their  rights.  De  Cordova  v.  fisnlft, 
138. 

ii  Lapse  ot  Tim  Grbatbs  Pbesumttion  that  PABma  hatb  Waived  oi 
SiiTLED  thbib  Rights,  and  stale  claims  when  brought  into  a  court  d 
chancery  are  received  without  favor,  and  entitled  to  but  little  ocnaidera- 
tlon  unless  attended  with  circumstances  tiiat  will  repel  such  jHrasump- 
taon.    Id, 

IOl  Bquitt  Follows  Analogy  or  Law  ov  LmxrATiONB  ov  Fobum  in  decree- 
ing specific  performance  where  there  is  no  express  limitation  to  the 
remedy.    Id. 

IL  QlJEET  AB  TO  APPUGATION  OV  BuLS  THAT  EqUITT  FoIXOWB  AnaLOOT  Of 

Statute  ov  Limitationb  in  case  where  a  conveyanoe  of  land  is  the  reUef 

sought.    Id, 
IS,  Bill  ov  PABTTQiriLrYov  Gboss  Laoees  ob  Applying  vob  Reldev  avtib 

Long  Lapse  ov  Time  unexplained  by  equitable  cironmstancea  will  be 

dismissed,  unless  a  part  has  been  performed  or  paid,  when  the  defendant 

will  be  decreed  to  refund,  to  make  compensation,  or  to  a  specific  per- 

formanoe.    Id. 
18,  Debt  Barbed  by  Statute  ov  Limitations  is  Suwicient  Cohsidkbaxioi 

to  support  a  new  engagement  or  promise.      Womack  v.  Wofnaek,  119. 
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14.  Bab  or  Statutb  ov  LmiTATiONS  is  Kkmoyxd,  and  the  defendaat  is  teoh- 

nically  estopped  from  settiiig  np  the  defense  of  the  statote,  where,  more 

than  flix  years  after  certain  notes  were  made  by  him,  he  signed  an  agree- 

ment  on  the  back  of  the  notes,  to  the  effect  that  he  woold  "not  take  any 

advantage  of  the  statute  of  limitations  on  the  within  two  notes.  *'   Burtam 

T.  Steventf  153. 

STATUTES. 

1.  BiAJosiTT  09  All  Membkbs  Elected  to  Either  Braegh  ot  General  A8> 
8EMBLT  MUST  CoiTOfCTB  IN  FiNAL  PASSAGE  OT  BiLL,  under  the  oonstitutlon 
of  Illinois,  in  order  that  it  shall  become  a  law.    Spongier  ▼.  /ooofty,  57L 

5.  Vote  must  be  Taken  bt  Atbs  and  Xoes  and  Entered  on  Journal,  under 

the  Illinois  ocmstitntion,  on  the  final  paasag6  of  a  biU  by  either  braneh 

of  the  general  assembly.    Id, 
t.  CouBXB  BATE  NoTHiNO  TO  DO  WITH  PouoT,  necessity,  or  expedient  of 

a  law.    This  is  a  matter  for  the  consideration  of  the  legislature.    Bepleif 

r.Siaie,  028. 
4b  All  SsonoNB  ov  Aor  should  be  Gonbtbubd  Tooethbb,  and  each  sectioa 

should  reoeiTe  such  a  construction  as  will  make  it  conform  to  oommnn 

sense  and  justice.    Bumham  y.  Jlays^  389. 

6.  WoBDiN  Statute  HAYING  Two  SiONxncATiONS  should  ordinarily  be  oon- 

strued  as  generaUy  understood  in  the  community*  but  not  where  It 
would  contntYene  the  manifest  intention  of  the  legislature.  Ikuftrs  y. 
0Va«8,272. 
6b  Intention  ov  Leoeblature  as  Ezfrbssed  in  Ant  FcnmoN  of  Law  n 
Properly  Sought  ior  by  looking  into  the  whole  law.  Bdtevitte  S 
iKtnowtotm  i?.  R,  Co,  v.  Gregory,  689. 

7.  One  Portion  of  Law,  to  Qualify,  Restrain,  or  Suspend  Another  Por- 

tion, must  appear  to  haYc  been  framed  with  that  intention.    Id. 

8.  Express  Proyision  of  Law  can  not  be  Repealed,  or  its  Ck>NsrRUonoH 

Controlled  by  the  presumed  or  cYen  well-known  Yiews  of  the  members 
of  the  legislature.    The  law  alone  can  speak  the  legislatiYC  will.    Id, 

0.  Where  Two  Statutes  are  so  Inconsistent  that  they  can  not  stand 
together,  the  last  repeals  the  first.    RawU  v.  Kennedy ,  289. 

lOl  Repeals  bt  Implication  are  not  Fayored  in  Law;  but  a  subsequent 
statute,  revising  the  subject-matter  of  a  former  one,  and  CYidently  in- 
tended  as  a  substitute  for  it,  although  it  contains  no  express  words  to 
that  effect,  must  operate  to  repeal  the  former  to  the  extent  to  which  its 
provisions  are  revised  and  supplied.  And  though  a  subsequent  statute 
be  not  repugnant  in  its  provisions  to  a  former  one,  yet  if  it  was  clearly 
intended  to  prescribe  the  only  rules  which  should  govern,  it  repeals  the 
prior  statute.     Rogers  Y.WcUrous,  100. 

IL  Act  of  1843,  Proyidino  for  Change  of  Venue  in  cases  where  the  judge 
was  interested,  is  repealed  by  the  act  of  1846.    Id, 

8ee  Constitutional  Law;  Contbactts,  1;  Corporations,  1,  19-21;  Crimi- 
nal Law,  13,  14;  Equity,  6;  Evidence,  3-6;  Executions,  11, 12;  Ex- 
ecutors  and  Administrators,  1;  Mandamus,  4;  Married  Women,  4; 
New  Trial,  6;  Nuisance;  Process,  8;  Statute  of  Limitations,  2; 
Watercourses,  9. 

STOCK  AND  STOCKHOLDERS. 
See  Corporations, 
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SUBSCRIPTION. 

Ovx  SuBsouBiKO  VOB  Shaess  IN  BuiLDiNo  Abbochatiov  n  HOS  Jmamm 
on  his  subscription  to  a  corporation  formed  of  a  part  of  tlia  aobacrilMn 
for  the  purpose  of  carrying  out  the  designs  of  the  assoctatioD,  wiisn  tiie 
subscription  paper  contains  no  provision  concerning  the  inoospofaAiaii  of 
the  association.  There  ii  no  privity  of  contract.  Maekku  Hn€d  Ook  t. 
Cof<e,712. 

See  Ck>BFo&ATioNs. 

SUCX^ESSION. 
See  Bbxatis  of  DEOSDons. 

SUPPLIES. 
See  Shifpino,  6,  7. 

SUPPORT. 
See  CosTTRACTS,  11;  MoBTaAaaHy  8. 

SUPREME  COURT. 
See  JuDOMXNT8»  2,  3,  11;  Pleaoino  and  Peaoeici,  80. 

SURETYSHIP. 

L  Mkbb  Indulgence  to  Debtor  does  not  DiacHABOB  Substt  unless  thsn 
is  an  agreement  upon  a  sufficient  consideration,  and  binding  upon  the 
creditor,  to  give  time  to  the  principal  debtor.    Burke  y.  Cruger^  102. 

2.  Taking  Collateral  SeouBity,  though  or  Higher  Nature,  from  Prin- 
cipal Debtor,  or  a  stranger,  does  not  preclude  the  principal  debtor  from 
suing  on  the  first  contract,  and  consequently  does  not  discharge  thesur^ 
ties  upon  it.    Id, 

8b  Failubb  on  Part  ov  Creditor  to  Present  ms  Claim  to  the  administra> 
tor  of  the  principal  debtor  within  the  statutoiy  time  after  the  grant  of 
letters  does  not  discharge  the  sureties  of  such  principal,  nor  affect  cred* 
iters'  rights  to  proceed  against  them.    Minter  v.  Branch  Bank,  315. 

4.  Order  of  Probate  Court  is  as  Conclusive  against  Surett  as  Admin- 
istrator, by  section  126  of  the  Illinois  statute  of  wills,  when  it  adjudgss 
that  the  administrator  pay  over  moneys  to  a  person  entitled  thereto;  end 
if  not  complied  with,  entitles  the  person  in  whose  favor  it  is  made  to 
recover  upon  the  admioistrator'a  bond  against  both  principal  and  surety. 
Ralston  v.  Wood,  604. 

8w  Sheriff's  Sureties  for  First  Term  are  Liable  for  Deputy's  Defaulx; 
after  Expiration  of  a  second  term  of  the  same  sheriff,  in  oolleoting 
and  not  paying  over  money  Aiade  on  a  vend,  ex,  issued  on  an  ezecutioo 
levied  by  the  deputy  during  such  first  term,  where  different  sureties 
were  given  for  the  second  term,  and  the  same  deputy  again  qualified, 
and  was  never  removed,  bat  continued  to  serve  as  deputy  for  such 
sheriff's  successor,  and  aa  such  returned  the  vend,  ex,  "  satisfied."  T)frte 
▼.  WiUon,  213. 

t.  Remedy  of  Surety  on  Administrator's  Bond  is  Appeal  to  the  drcnit 
court,  under  section  138  of  the  Illinois  statute  of  wiUs,  if  he  thinks  the 
judgments  of  the  probate  court  against  his  principal  are  unjust,  or  noi 
warranted  by  law.     Ralsion  v.  Wood,  601. 
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7.  DxRNflx  OAR  NOT  BB  INTERPOSED  BT  SuBETT  in  a  Biiit  Upon  An  adminifl. 

trator'8  bond  when  it  was  not  set  up  by  the  administrator  in  proceedings 
against  him  in  the  probate  court,  in  which  he  was  ordered  to  pay  over 
money  in  his  hands  to  the  heir;  and  it  is  also  too  late  for  the  heirs  of  a 
co-surety  to  make  it,  when  they  are  sued  for  contribution.     Jd> 

8.  Mere  Delay  by  Assignee  of  Judgment  on  Deliveby  Bond  to  sae  out 

process  after  assignment  will  not  discharge  the  surety  on  the  bond  unleM 
the  delay  is  by  contract  upon  sufficient  consideration  without  thesorety'a 
content.     Wrighi  v.  Ydl^  336. 
0.  Sureties  may  Plead  Anything  Which  their  Principal  might  Plead 
in  his  denial  of  liability  on  the  bond.     WaUaee  v.  Holly,  618. 

10.  Liability  of  Sureties  of  Deputy  is  Continuous  with  That  of  theib 
Principal;  their  undertaking  is  to  make  good  the  official  defaolto  of 
their  principal.    Id, 

11.  Where  Surety  on  Bond  Discharges  Obligation  of  Himself  and  Prin- 
cipal by  giving  his  own  negotiable  note,  which  the  obligee  accepts  in 
full  satisfaction,  he  may  maintain  an  action  against  his  principal  for  the 
amount  of  such  note  before  he  pays  it;  but  where  he  has  discharged  th« 
obligation  by  giving  a  bond  or  other  non-nogotiable  security,  he  can 
recover  only  the  amount  actually  paid  by  him  since  giving  the  security. 
Baulware  v.  Hobinson,  117. 

12.  Fraudulent  Concealment  of  Facts  from  Principal  will  not  Dn- 
OHARGE  Surety  necessarily;  the  concealment  which  entirely  discharges 
a  surety  is  one  of  facts  known  to  the  other  party  and  not  known  to  him, 
and  known  to  be  of  a  character  to  materially  increase  the  risk  beyond 
that  assumed  in  the  usual  course  of  business  of  that  kind,  he  having  a 
suitable  opportunity  to  make  them  known  to  the  surety.  Bryant  t. 
Crwfty,  767. 

18.  Surety  can  not  be  Discharged  on  Ground  of  Fraudulent  REPBXSEir- 

TATIONS  made  to  his  principal  except  when  that  principal  would  be.    I<L 

flee  Byidemcb,  16;  Executions,  22;  Guaranty;  Judgments,  7;  Neootiabui 

Instruments,  17. 

SURPRISE. 
See  New  Trial^  2. 

SURVEY. 
See  Insurance — Fire,  1. 

SURVIVORSHIP. 
See  Mortgages,  11. 

TAXATION. 

L  Taxes  Legally  Assessed  upon  Estate  Create  Lien  thereon,  and  laj 
foundation  for  a  title  paramount  to  that  derived  by  deed  or  mortgage. 
WiUiamt^  V.  HiUon,  729. 

2.  Taxes  Legally  Assessed  Constitute  Legal  Charge,  not  upon  Mort- 
gagee, but  upon  the  estate.     Jd. 

B.  Taxes  Legally  Ass£.ssed  upon  Mortgaged  Premises  should  be  dia- 

charged  by  the  mortgagor  and  those  claiming  under  him  while  they  an 

in  poasession.     Id, 

See  Mortgages,  12-16. 
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TENANTS  IN  COMMON. 
See  Co-tenancy. 

TENANTS. 
See  Landlord  and  Tenant;  Vendor  and  Vbndbb.  fiw 

TENANT  AT  SUFFERANCE. 
See  Landlord  and  Tenant,  6. 

TENANTS  FROM  YEAR  TO  YEAR 
See  Landlord  and  Tenant,  5. 

TIDELANDS. 
See  Watekcourseh,  8-11. 

TIME. 
See  Criminal  Law,  3,  4,  6»  8. 

TITLE. 
bee  Ejectment,  1;  Trespass,  3;  Vendor  and  Vendee,  I,  ft. 

TITLE  BONDS. 
See  Vendor  and  Vendee,  1. 

TORTS.' 
See  Oospobationb,  12,  13;  Co-tenancy,  8,  9;  Faoiobs,  2-4. 

TRESPASS. 

1.  Entry  into  Man*b  Housb,  after  a  warDing  not  to  enter,  does  not 

rily  constitute  a  forcible  trespass.     Carroll  v.  Slaie,  282. 

2.  Officer  is  not  Trespasser  for  Levtino  Process  RaouLAB  upon  ri 

Face,  issued  to  enforce  a  judgment  rendered  by  a  court  haying  Juris* 
diction  of  the  subject-matter.     Wailace  v.  HoUy,  518. 

S.  General  Issue  in  Trespass  Puts  in  Issue  Both  Fact  of  Trbbpasb  anb 
Title  of  Plaintiff.  It  follows  that  any  title,  whether  freehold  or 
possessory,  in  the  defendant  is  admissible  in  evidence;  and  for  this  pur- 
pose a  certificate  of  the  register  of  the  land  office  that  the  defendants 
had  located  the  land  upon  which  the  alleged  trespass  occurred  is  oon- 
petent  evidence.    Floyd  v.  i^idbs,  374. 

Bee  AoBNCT,  6;  Criminal  Law,  33,  34;  Deeds,  6;  Eminbnt  Domain,  8t 
BxxounoNs,  2, 6;  Process,  7;  Public  Lands;  Vendor  andVehdxb,  ft. 

TRIAL. 
See  Pleading  and  Practicb. 

TROVER. 

1.  Old  Rule  for  Measure  of  Damages  in  Troyer,  vie.,  the  value  of  the 
thing  at  the  time  of  conversion,  ar  d  interest  thereon  up  to  the  entry  of 
judgment,  hss  do  application  to  tb )  remedial  system  of  Texas.  In  that 
state  the  amount  of  damages  will  vary  according  to  the  particular  prop- 
erty to  which  it  may  be  applied.     Prulgin  v.  Stricldand,  124. 
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IL  OwKBB  OF  Slats  Unlawfullt  Dbtadtid  kat  Riooykb  not  Only  nn 

VAiiUB,  bat  aIbo  cUunages  for  the  value  of  his  servioes  from  the  time  of 
the  demand  np  to  the  time  of  the  trial.  And  the  jmy  may  find  the 
Talna  and  the  ipeoifio  damages  in  distinct  amoonta.    Id, 

See  Ck>*TBNANOT,  9. 

TRUSTS  AND  TRUSTEES. 

1.  Cbbtui  qui  Trust  mat  Maintain  Ejbctmbvt  npon  a  demJae  in  hia  own 

name,  thoagh  the  legal  estate  be  still  in  the  trustee,  in  a  case  where  the 
purposes  of  the  deed  have  been  satisfied,  and  also  in  the  case  of  a  resolt- 
ing  trust.    DoggeU  v.  Ilarty  464. 

2,  Whxrb  Cbbtui.  que  Trust  Brings  EnoncENT,  Jurt  is  Pkbmittxd  to 

PBnuxs  that  a  regular  surrender  has  been  made  by  the  tmstee  of  his 
estate,  thereby  clothing  the  cestui  que  triut  with  the  legal  title,  and  en- 
abling him  to  recover  in  the  action:  1.  Where  the  purposes  of  the  trust 
estate  have  been  satisfied;  2.  Where  the  beneficial  occupation  of  the 
estate  by  the  possessor  induces  a  supposition  that  a  conveyance  of  the 
legal  estate  has  been  made  to  the  party  beneficially  interested;  8.  Where 
the  trust  Is  so  plain  that  a  court  of  equity  would  not  hesitate  to  compel 
the  trustee  to  make  a  conveyance  to  the  cestui  que  trtut.    Id. 

Sl  Cbstui  qub  Trust  Oomino  into  Court  or  Egunr  to  Assert  Lroal  Tftlb 
must  allege  that  the  trustee  has  refused  the  use  of  his  name  in  an  aotioD 
at  law.    Id, 

4.  Impuxd  Trust  is  Ended  and  Trustee  Holds  Adverse  to  Cestui  que 
Trust  from  the  time  when  he  manifests  an  intention  to  claim  and  enjoy 
as  his  own  the  land  subject  to  the  trust,  by  failing  to  make  a  convey- 
ance to  the  eeetui  que  tnut  at  the  time  agreed  upon,  and  by  taking  out  a 
patent  for  the  land  in  his  own  name.     De  Cordova  v.  Smith,  136. 

Bee  Bankruftot  and  Insolvency,  5;  Corporations,  18;  Co-tknanot,  6, 7; 
Equity,  8;  Executions,  0;  Schools,  3;  Statute  of  Limitations,  6w 

TRUSTEE  PROCESS. 
See  Equity,  8. 

UNDUE  INPLUENOB. 
See  Wills,  0-15. 

UNINCORPORATD  SOCIETIES. 
See  Corforatio^s,  11;  ScbscrIftion 

UNKNOWN  HEIRS. 

See  Equity. 

UNLAWFUL  DETAINER. 
See  Forcible  Entry  and  Unlawful  Detainee. 

UNRECORDED  DEEDS. 
See  Deeds;  Mortgages,  8. 

USAGK 

L  UlAGE  HAY  BE  PROVED  TO  AlD  IN  CONSTRUING  CONTRACT,  Or  tO  BhOW  the 

manoer  of  discharging  some  duty  or  performing  some  act.     But  the  nsat^a 
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mnst  relate  to  matters  of  fact,  and  not  to  modes  of  thfakfag.     It 

also  be  shown  to  be  long  continned,  nniform,  and  generally  known.    (^ 

▼.  O'BUey,  633. 

8.  Ubagb  in  Confuct  with  Plain,  Well-kstaslibhid  Ruld  cm  IjAW  hsa 

no  validity.    I(L 

USER. 

See  DxDiGATioir,  2, 

USURY. 
NoTX  Tahitkd  with  Usu&t  is  Invalid  in  Qboboia.    Pemms  ▼.  Jcmet,  4711 
See  EviDSNOx,  13;   Cbiminal  Law,  2;   Equitt,  4;  Sxatotb  or 

TIONS,  1. 

VENDITIONI  EXPONAa 
See  EzBouTioNS,  1,  18,  22;  SuBKnrsHiP,  6. 

VENDOR  AND  VENDEE. 
L  PcBOHASEB  OF  Land  UNDER  BoND  FOK  TiTLE,  having  paid  the 

money  and  gone  into  poesessioD,  holds  a  legal  title.    Peterson  v.  Orr^  484^ 

2.   VXNDOB  MAT  BbINQ  EJECTMENT  AQAINST  VeNDEE  IN  POSSBS8IOH  UNDHB 

EzECUTOBT  Contract  of  purchase  upon  the  latter's  faUore  to  comply 
with  the  terms  of  the  contract.     Seabury  v.  Stewarif  254. 

8.  Possession  of  Vendee  under  Executory  Contract  is  not  Adtkbsb  to 
hia  vendor.    Id. 

4.  Vendee  Failing  to  Comply  with  Contract  is  not  Entitled  to  CoMPXsr- 
SATiON  FOR  Improvements  made  by  him  while  in  pQeaession«  upon  re- 
covery of  the  premises  by  the  vendor.     Id. 

0.  Vendor  has  Election  to  Treat  Vendee  as  Tenant  or  Trespassxb  whert 
the  latter  has  been  let  into  possession  and  fails  to  comply  with  his  oon* 
tract.    Id, 

6.  Vendee  in  Possession  under  Executory  Contract  is  not  Entitlxd  to 

Notice  of  Rescission  before  ejectment  by  the  vendor,  where  he  fails  to 
pay  according  to  contract.     Id, 

7.  Vendor  Conveying  to  Stranger  after  Default  of  Vendsb  in  posses- 

sion in  not  paying  acoordiug  to  contract  does  not  release  the  latter  or 
render  his  possession  adverse  to  the  vendor's  grantee,  and  the  latter 
stands  in  the  vendor's  shoes;  so  where  the  vendor's  executors,  having 
power  to  sell,  convey  to  a  stranger  after  the  vendee's  default.  Id. 
B.  Vendee  can  not  Avail  Himself  of  Outstanding  Title  Disolosxd  kt 
Vendor  in  his  evidence,  or  by  a  grantee  of  the  vendor,  so  as  to  preveol 
a  recovery  in  ejectment,  where  he  is  in  possession  under  a  contract  ol 
purchase,  and  is  in  default  as  to  paymenU    Id. 

See  Co-tenancy,  1;  Injunctions,  7;  Statute  of  Fbaudb. 

VENUE. 
See  Gbdonal  Law,  22;  Pleading  and  P&Aonoi^  21;  SfSAvnaB,  L 

VERDICT. 
See  Criminal  Law,  28;  Jury  and  Jubobs;  Nsw  Tbial. 

VESSELS. 
See  Evidence,  27;  Suippiho. 
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VESTED  RIGHTS. 
See  CoNSTiTxrnoNAL  Law. 

VOID  JUDGMENTS. 
Bee  Ezmmoirs,  37;  Jin>aMKNTS,  7-11, 1S«  14;  Finam^  L 

WAGERS. 
See  Gaming. 

WAGES. 
See  Mastkb  and  Szbvant;  Shifpiho,  1-4. 

WAIVER. 
Bee  Co-TENANOT,  8, 9;  Factobs,  2-4;  Master  and  Ssbtaht,  4;  NuotiAnji 
Inbtbumknts;  Plbadinq  and  PBAcncE,  8;  Pnocnas,  8;  Statoti  ov 
Ldutatiqnb.  9. 

WARDS. 
See  Guardian  and  Ward. 

WAREHOUSEMEN. 
See  Bailments,  1. 

WARRANTS. 
See  Process,  3,  4,  7. 

WARRANTY. 

See  BoxDSy  1;  Cotbkants,  5;  Insurance— Marine;  Neootubui  Inamh 

MBNTS,  4,  5,  24;  Salbs,  10-13. 

WASTE. 
See  Agency,  6. 

WATERCOURSES. 

1.  Term  "Nayioablb  River'*  in  Common  Law  applies  to  those riTen  fai 

which  the  tide  ebbs  and  flows.    Sivurt  v.  Clark*8  Leasee,  49. 
8.  Term  "  Natigablb  Riyer  "in  Civil  Law  applies  to  those  rivers  oapaUe 

of  being  navigated  regardless  of  the  ebb  and  flow  of  the  tide.    I<L 
8.  Ownership  or  Soil  Covered  by  Waters  of  Navigable  River  is  vested 

m  the  publia    Id, 
4.  Ownership  of  Soil  Covebed  bt  Watebs  or  Unnavioable  Rivxb  is 

vested  in  the  riparian  proprietors.     Id. 
&  Pbopertt  in  Water  is  Usxtfructuart,  and  consists  not  so  mnch  in  the 

ownership  of  the  fluid  itself  as  the  advantage  of  its  use.    Sddy  v.  iS^tfi^ 

mm,  408, 
0.  Party  ovsb  whose  Land  Stbeam  Flows  has  a  right  to  its  reasonabls 

nse  during  its  passage.    The  right  is  not  in  the  corpus  of  the  water,  and 

only  continues  with  its  possession;  nor  can  a  party  reclaim  water  thai 

he  has  lost.    Id. 
7.  KiPABiAN  Rights. — Plaintiff  established  a  dam  and  acquired  a  water  right 

upon  a  certain  stream.     Defendant  did  likewise  upon  another  stream. 

After  defendant  had  used  the  water  at  his  dam  it  found  ito  way  by  nata- 
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nX  oonnes  into  plalnttflPi  stream  above  his  said  dam.  Defeodaat 
wards  erected  a  dam  above  plaintiff's,  and  interfered  with  his  flow  of 
water,  claiming  the  right  to  withdraw  from  said  stream  as  mach  water 
as  flows  into  it  from  his  first-mentioned  stream.  Ileld^  that  whesi  the 
water  left  defendant's  dam  he  lost  all  right  to  and  interest  in  it^  and 
when  it  joined  the  stream  in  possession  of  plaintiff,  plaints  T  becaase  «■• 
titled  thereto,  and  defendant  could  not  withdraw  it.    Id. 

8L  Bt  Common  Law,  All  That  Pobtion  of  Land  on  TiDib-wxTEBS 
high- water  mark  and  low- water  mark,  technically  known  as  the  ' 
originally  belonged  to  the  crown,  and  was  held  in  trust  by  the  king  for 
public  uses,  and  was  not  the  subject  of  private  property  without  a^edal 
patent  or  grant.    Pihe  v.  MonroCj  751. 

9.  Obdinancb  of  1641  Vests  Tidb-lands  in  PBopRmoB  of  ABJOonse  Ur* 
LAND,  subject  only  to  the  limitaUons  and  qualifications  contained  in  tba 
proviso  to  the  ordinance.    Id, 

IOl  Deed  Bounded  on  Rivbb  in  Which  Tide  Ebbs  and  Fu>ws  oodvqjb  tlia 
flats  in  front  of  and  adjoining  the  same,  to  the  extent  of  one  hnsdred 
rods  from  high-water  mark,  if  they  extend  so  far.    Id. 

11.  OwKiB  of  Upland,  to  Which  Flats  Adjoin,  mat  Sell  Uvlaxb 
WITHOUT  Flats,  or  the  flats  without  the  upland,  or  both  tpgetbar.    Id, 

See  Boundaries;  Ck>NTBACTS,  2. 

WAYS. 
See  Easbmbnts;  Railroads,  d»  i. 

WHAKFINGEBS. 
See  Bailments. 

WILLS. 

L  Dbyisb  of  Net  Profits  of  Land  is  Devisb  of  Land  Itself  for  sash 
time  as  the  profits  are  devised.    Eari  v.  J^owe,  714. 

2.  Devise  of  One  Third  of  Net  Profits  of  Land  is  a  devise  of  one  third 
of  the  land,  and  does  not  authorize  the  inference  that  the  devisee  was  is 
receive  the  profits  from  the  other  devisees  of  the  land,  and  not  frtan  ths 
estate.     Id, 

Z,  Devisee  of  Undividbd  Pabt  of  Tract  of  Land  mat  Bboover  to  ths 
extent  of  the  undivided  interest  before  partition.    Toung  v.  Adamt^  054. 

4.  All  Estate,  Right,  or  Interest  in  Lands  acquired  by  a  testator  after 
making  his  will,  and  of  which  he  died  seised  or  possessed,  pnnsffs  in  like 
manner  as  if  owned  by  him  at  the  making  of  the  will,  if  such  appean  to 
be  his  intention.     Wyjine*9  Leasee  v.  Wynne,  66. 

lb  Devise,  "  I  give  to  my  much  beloved  wife,  Micha  Wynne,  all  the  halaoot 
of  my  property,  both  real  and  personal,  to  have  and  to  hold  to  her  owa 
benefit,  to  the  exclusion  of  all  others;'*  held,  that  all  the  real  proper^ 
owned  by  the  testator  at  his  death,  whether  acquired  prior  or  8nl»e* 
quently  to  the  date  of  the  will,  passed  to  his  wife.    Id. 

fl.  Dbvisb  must  be  Treated  as  of  Monet  and  not  of  Land,  when  by  the 
provisions  of  a  will  real  estate  was  to  be  converted  into  money,  and  thsl 
money  distributed  among  tlie  devisees;  nor  does  it  make  any  differenoe 
in  this  respect  that  the  legal  title  descended  to  the  devisees  to  whom  the 
money  is  to  be  paid  when  'Jie  land  is  sold.    Baier  v.  CopembargeTf  OfXk 
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7*  I>KViaxB  KAT  BxiKrr  to  Taxx  Lahd  Itsslf  ikctbad  of  Mohxt,  if  all 

are  oompetent  to  elect,  where  a  devise  is  made  of  money  to  bo  prodaced 
by  the  sale  of  land;  bat  the  character  of  the  devise  can  not  be  thus 
changed  from  money  to  land  except  by  the  concorrent  action  of  all  the 
devisees.  Id. 
8b  Fkms  Gotbrt  mat  Elect  to  Take  Land  instiad  of  Monkt,  into  winch 
the  land  is  directed  by  will  to  be  converted;  biiii  the  eleotion  can  only  be 
made  under  the  same  forms  and  solemnities  as  by  law  are  required  to  en- 
able her  to  conrey  her  fee.    Id, 

0.    UkI>UK  iNFLUBflOB  TO  InYAUDATS  WiLL  MUST  DSSTBOT  FrSB  AoiNOT  of 

the  testator,  in  a  measure  amounting  to  moral  coercion  preventing  the 
exercise  of  due  testamentary  discretion,  and  solicitations,  arguments,  and 
persuasions  of  affection,  though  they  may  sway  his  mind,  are  not 
enough.     OtfbeH  ▼.  OiUxrt,  288. 

10.  Tutatob's  Acts  and  Dbclaratioiis  beiobx  and  at  Makino  of  Will, 
showing  friendly  or  affectionate  feelings  for  a  son  or  other  relative  ex- 
cluded therefrom,  are  oompetent  evidence  on  the  question  of  undue  influ- 
ence.   Id* 

11.  Acts  OF  OFFicnousIiiTBBiisDDUNO  WITH  Tistatok  tending  to  harass  him, 
and  showing  a  purpose  to  hurry  him  into  the  execution  of  his  will  with- 
out deliberation,  are  evidence  of  undue  influence.     Id. 

12.  Testimony  of  Relatives  of  Testtator  that.  They  Never  Heard  of 
Will  until  a  short  time  before  offer  for  probate,  though  they  lived  near 
the  testator,  is  incompetent  on  the  question  of  undue  influence.    Id. 

15.  To  Prove  that  Destruction  of  Will  was  Procured  by  Undue  In- 
fluence, evidence  showing  what  took  place  in  the  sick-room  between 
the  time  the  will  was  sent  for  and  its  return  and  destruction,  and  also 
showing  the  motive  by  which  the  party  exerting  the  undue  means  was 
influenced,  is  admissible  as  part  of  the  res  getUB.    BatUm  v.  Watsont  504. 

14  In  Proving  that  Destruction  of  Will  was  Procured  by  Undue  In- 
fluence, those  attempting  to  set  the  will  up  are  not  obliged  to  rely  upon 
the  testimony  of  the  principal  actor  in  the  supposed  fraud,  but  may  show 
the  facts  by  the  evidence  of  third  persons.    Id, 

16.  If  Testator  was  Unduly  Influenced  by  Fear,  favor,  or  affection,  or 
any  other  cause  unduly  exercised,  to  destroy  his  will,  and  such  undue  in- 
fluences operated  as  a  pressure  and  restraint  upon  the  deceased,  under 
the  circumstances  in  which  he  Wjks  placed  at  the  time,  so  as  to  take  away 
his  free  and  voluntary  mind  and  will,  and  so  continued  up  to  his  death, 
the  will  will  be  set  up.     Id. 

See  Married  Women,  5;  Partition. 

WITNESSES. 

L  AoBVT  18  Inoompktent  to  Testify  for  his  PiuNaPAL  unless  the  lattw 
has  released  him.    Otis  v.  Thorn,  303. 

S.  Proponent  of  Will,  whether  Executor  or  not,  is  Incompetent  Wit- 
ness to  support  it,  being  liable  for  costs.     Gilbert  v.  QHberl^  269. 

8,  Witness's  LiABiLrrY  to  Estate  having  been  Released  by  one  of  several 
joint  administrators,  he  is  no  longer  disqualified  on  the  ground  of  in- 
terest.   Shaw  V.  Berry,  702. 

L  Testimony  of  Witnesses  Which  is  Mere  Matter  of  Opotton  is  inad* 
missible  as  evidence.     Otis  v.  Thom^  303. 
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5.  Statdueut  of  Wxtniss  **  that  he  thought  if  the  rtnamhoat  had 

to  th«  aasiBtuioe  of  the  flat  boat  when  the  call  for  tiwi«taiKW  was  nmdB  tba 
stage  oould  have  been  saved,"  b  mere  matter  of  ofnnion,  aod  theratev 
inadmissible.    I<L 

t.  iMFEAxmumsT  or  Witness  bt  Pboof  of  Comtsuldiotort  SrAnDOEBTB. — 
A  witness  may  be  impeached  by  proving  that  he  has  made  statemeots  out 
of  court  contradictoiy  to  those  made  by  him  on  the  trial,  without  fink 
inquiring  of  him,  on  oroes-ezamination,  whether  he  hss  made  snch  prior 
oontradiotory  statements.    Hedge  ▼.  Cla/pp,  424. 

y.  8vou8K  Bulb  Fibst  Bboookizbd  ur  QmasN's  Gasb,  2  Brod.  ft  B.  901, 
that  a  witness  can  not  be  impeached  by  proving  that  he  has  mada 
oontradictory  statements  oat  of  court,  unless  he  has  been  first  inqnlvad 
of  touching  such  contradictory  statements,  has  never  been  adoptad 
in  Connecticut,  either  by  legislative  enactment  or  Judicial  defiirfnn. 
Although  this  rule  is  a  ssfe  and  conservative  one,  calculated  to  protaol 
the  just  rights  of  witnesses  and  to  elicit  the  truth,  and  one  to  which  xl 
is  very  proper  to  adhere,  subject  to  sueh  exceptions  as  a  sound  discretion 
may  suggest,  yet  a  failure  to  apply  it  will  not  be  ground  for  reveraal  of 
the  Jud^ent,  particularly  in  a  case  where  the  witness  was  still  witfaia 
the  reach  add  subject  to  the  control  of  the  party  calling  him,  after  the 
impeaching  testimony  had  been  given,  and  where  he  might  have 
odled  for  the  purpose  of  explanation.    Id. 

See  OBmnrAii  Law,  26,  28, 40;  Bviamm^  SI,  27. 

WBITS. 
See  ICahxuhub;  Quo  WABSAina 

WBir  OF  BNTBY. 
See  MoBTOAOBi^  IL 
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